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- - _ Am*rcmas OF AMENDMENT
| . TOTHE
- FIFTH AMENDED AND RESTATED ARTICLES OF INCORPORATION
T | | o or
| | ALBANY HOTEL, INC.

R : Pursuant (o the Florida Busines‘ss"COrpomtién Act (the “FBCA™), Albany Hotel, Inc., a
Florida corporation (the “Corporation™), hereby certifies that:

Ele The name of the Corporation is  Albany Hotel, lnc

B iy SF(‘ D: lhes; Articles of Amendment amend the Fifth Amended and Restated
© 7o - CAricles of Incorporation of the Corporation as filed with the Secr(.tary of State of the State of
‘ Flonda on June 22, 2014. )

- THIRD: Pursuant 10 the authonty provudcd by Article V of the Fifth Amended and
Lo " :Restated Articles of Incorporgtion of the Corporation and Section 607.0602 of the FBCA, these
i Articles of Amendment were duly adopted by the Board of Directors of the Corporation on July
45, 2010, in the manner and by the vote reqmred by the FBCA. Shareholder action was not

- rcquucd

c “are herehy amended by adding a new sectinn under Article V, with any necessary or appropriate
T b7 renumbering or relettering of the sections or subsections hereof, o read as follows:

TRTEOTT T Section 5.08 Series 5 Preferred Stock
. - (i) DESIGNATION AND NUMBER. A series of Prefcrred Stock, desngnated the

- T “12.5% Series A Cumulative Non-Vating Preferred Stock™ (the “Series A Preferred Stock™), is
" & . “hereby established and determined. The totsl number of authorized shares of Series A -Preferred
o o '.Stock shall be One Hundred and Twenty Five (123). - The shares of Series A Preferred Stock may
S _‘bc‘ceniﬁcated or uncentificated, as detsrmined by the Board of Directors. -

T senior to all classes or series of shares of Common Stock of the Corporation and to.all other

T equity sccurities issucd by the Corporation from time to time (togethee with the Comman Stock,

X - _ the™Junior Securities™). "The term “equity. securmes" shall not.include convertible debt sccurities
27 77T T unless and until such sef.‘urmca are convertéd into cqunrv securities of the Corporation.

pa—— - - - 1

U ¢ O D!VIDL.NDS S
_— : _ {a) Each holdcr af the then outsianding shares of Series A Preferred Stock
=7 shall bc entitted to receive, when and as authorized by the Board, out-of funds legally available

Y, for the payment of dividends, cumulative preferential cash dividends®at the rate of 12.5% per

- annum of. the twial of $1,000.00 per-hare plus all accumulated. and unpaid dividends thercon,

FOURTH: The Fifth Amended and Restated Arﬁ'cles of Incorporation of the Corporation

2) RANK. - The Series A Preferred Stock shall; with eespect 1o dividend and.
redemption rights and rights upon liquidation, dissolution or winding up of the Corparation, rank .

i

5.—12-“ Such dividends shall accrue on 8 daily basis and be cumulative from the first date on which any -
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Series A Preferred Share is issued, such issue date to be contemporaneous with the receipt by the
Corporation of subscription funds for the Series A Preferred Stock (the “Original Issue Dute™),

“and shall be payable semi-annually in arrears on or before June 30 and December 31 of each year

or, if not 4 business day. the next succeeding business day (each, 2 “Dividend Payment Daie"),
Any dividend payable on the Series A Preferred Stock for any partial dividend period will be
computed on the basis of a 360-day year consisting of (welve 30-day months. A “dividend
period” shall mean, with respect to the first “dividend period,” the period from and including the
Original Issue Date to and including the first Dividend Payment Date, and with respect to each
subsequent “dividend period,” the period from but excluding a Dividend Payment Date to and
including the next succeeding Dividend Payment Date or other dawe as of which accrued
dividends are (0 be calculated, Dividends will be payeble to holdery of record as they appear in
the share records of the Corporation at the close of business on the applicable record date, which
shall be the fifteenth day of the calendar month in which the applicable Dividend Payment Date
falls or on such other date designated by the Board for the payment of dividends that is not more
than 30 nor lesa than 10 days prior to such Dividend Payment Date (each, a “Dividend Record
Dawe').

(b) No dividends on shares of Series A Preferred Stock shall be declared by
the Corporation or paid or set apart for payment by the Corporation at such time as the terms and
provisions of any written agreement between the Corporation and any party that is not an affillare
of the Corporation, including any agreement relating to its .indebledness, prohibit such
declaration, payment or seiting apart for payment ar provide that such decluration, payment or
setting apan for payment would constitute & breach thereof or a defaunlt thereunder, or if such
declaration or payment shall be restricted or prohibited by law. - For purposes of these Arnicles of
Amendment, “affiliate” shall mean any party that controls, is controlled. by or is under common
control with the Corporation. For purposes of the preceding sentence, “control” shall mean the
power to direct the principal business management and activities of u person, whether through
ownership of voting securities, by agresment, or otherwise.

{c) Notwithstanding the foregoing, dividends .on the Series A Preferred
Stock shall acerue whether ar not the terms and provisions set forth in Section 3(b) hereof at any
time prohibit the current payment of dividends, whether or not the Corporation has eamings,
whether or not there are funds legally available for the payment of such dividends and whether or
not such dividends are authorized or declared. Furthecmore, dividends will be declared and paid

© " when dug.in all events (o-the fullest extent permitied by law and except as provided in Section

3(b) above. Accrued but unpald dividends on the Series A Preferred Stock will accumulate as of

" the Dividend Payment Date on which they first become payable.

(& Unless full cumulative dividends on all outstanding shares of the Serics
A Preferred Stock have been or contemporangously are declared and paid or declared and a sum
sufficiem for the payment thercof is set spart for payment for all past dividend periods, no
dividends (other than in shares of Junior Sécuritics) shall be declered or paid or set aside for
payment nor shall any other “distribution 'be declured or made upon any shares of Junjur

* Securities, nor shall any shares of Junior Securitics e redeemed, purchased or otherwise acquired

for uny consideration (or any moncys be paid 10 or nade available for a sinking fund for the
redemption of any such shares) by the Corporation (cxcept by conversion into or exchange for
other shares of Juntor Securities and -except for wansfers made pursuant to the provisions of

Article V1) . o

(¢} ©~ When dividends. are.not paid in full {or a~sum,s§1fﬁciem for such full
payment is not set apart) on the Series A Preferred. Stock, all dividends declared upon the Series
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_ A Prefemred Stock shall bé~_¢i§clar¢d and paid pro rata based on the number of shares of Series A
Preferred Stock then outstanding.

€3] Any dividend payment made on shares of the Sevies A Preferred Stock
- shal first be credited against the earliast accrued but unpaid dividend due with respect w such

. shares which remains payable. Holders of.the Series A Preferred Stock shalf not be entitled to
any dividend, distribution or other payment of any nature, whether payable in cash, property or
shares, in excess of full cumulative dividends on the Serles A Preferred Stock as described above.

(4)  LIQUIDATIONP INCE.

(a) Upon any veluntary or involuniary liquidation, dissolution or winding up
of the affairs of the Corporution, the holders of shares of Series A Preferred Stock then
owtstanding are entitled to be paid, or have the Corporation declare and set aside for payment, out

. of the assets of the Corporation legaily available for distribution w ils shareholders, & liguidation
preference cqual 1o the sum of the following.(collectively. the “Liguidation Preference’):
(i) $1.000.00 per share, (i) all acerued and unpaid. dividends thereon through and including the
date of payment, and (iii) if the fiquidacion, dissahttion or winding up of the affairs of the
Corporation occurs before the Redemption Premium (as defined below) right expires, the per
share Redemption Premium in effect on the date of payment of the Liquidation Preference, before
any distribution of assets 'is made to holders of any Juniar Securities. In the event that the
Corporation elects to set aside the Liquidation Preference for payment, the Series A Preferred-
Stock shall remain outstanding until the holders thereof are paid the full Liguidation Preference,
which payment shall be made no later than immediately prior to the Corporation making its final
liguidating distribution on the Common Swek. - [a the event that the Redemption Premivm in

effect on the payment date is less than the Redemption Premium on the date thal the Liquidation® .

Preference was set apart for payment, the Corporation may make 8 correspondiag reduction to the
funds set apart for payment of the Liquidation Preference.

(b} In the event that, :upon any such voluntary or involuntary ligaidation,
dissolution or winding up, the available assets of the Corporation are insufficient to pay the full
amount of the Liguidation Preference on:all outstanding sheres of Series A Preferred Stock, then
the holders of the Series A Preferréd Stock shall share ratably in any such distribuiion of asses in
propartion to the full quUIdMlOl'l Prcfcrcncc 1o which they would otherwise be respectively
cntitled.

{cy Aftcr payment of the full amount of thc quuldauan Preference 10 which
they are canitled, the holders of Serics A Preferéd Stock will have no righs or claim o any of the
remeining assets of the Corporauon

(&) Upcm the Corporation's provisxon of written notice as o the effective
date of any such liquidution, dissolurion_or winding up of the Corporation, accompanied by A
check in the amount of the fuil Liquidation Preference to.which each record holder of the Series
A Pieferred Stock is enfitled, the Series A Preferred Stock shall ro longer be deemed outstanding
-shares of.the Carporation and all r:ghts of the hoiderss of such shares will terminate. Such notice
shal! be given by first class'mail, postuge pre-paid; to each record holder of the Series A Preferred
- Stack at_the respective’ "‘mailing addresses of :such holdars as the same shall appear on the share

transfer records of the Corporation.

(¢)  The consolidation of-mérger ‘of itfie Corporation with or into any other
business enterprise-or of any other business enterprise with or into the Corporation, or the sale,
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Ieasc or cenveyance of ajl or Subawnually all af the assets or business of the Corporauon chall

s _ S "+ - hot be deemed to constituie & liguidation, dissolution or winding UP of the Corporation.
o ; : (53  REDEMPTION.

I, . () Right of Optional Rcdgmgugu Thc Corporauon @t its -option, may
e redeem shares of the Series A Preferred Stock, in, whole or in part, at any time or from time to
R ot time, for cashat a redempticn price (the “Redemption Price™cqual to $1,000.00 per share plus
L all accrued and unpaid dividends thereon (0 and including the date fixed for redemption (except
oL . as provided in Section 5(¢) below), plus a redemption premium per share {cuch, a "Redemption
- ca s7 T o Premium®) caloulated as-follows based on.the date fixed for redcmptmn (1) until December 31,
.2012,7$200; (2) from January 1, 2013 to Dece:mbcr 31, 2013, $150; (3) from January 1, 2014 10
December 31, 2014, $100; (4) from January 1, 2015 ta December 31, 2018, §50; and (5)
) .- thereafier, no Redemption Premium. .If less Ihan all of the outstandiag ‘shares of Series A
TR T Preferred Stock are ta be redeemed, the shases of Series A Preferred Stock to be redeemed may
S . be selected by any equitable method determined by the Corporauon provided that such method
* does not result in the ereation of fracuonal shawes.” -

{b) Limitations _on Redgmpyoq.': Unless ffull cumulative dividends on all
- shares of Series A Preferred Stock shall have been. or contemporancously are, declared und paid
_or declared and a swm sufficient for the payment thereof ser apant for payment for all past
. _ dividend periods, na shares of Series A Preferred Stock shall be redeemed or otherwise acquired,
o e oo direetly or indirectly, by the Corporation unless all outstanding shares of Series A Preferred Stock

©oose T o are simultaneously redeemed or acquired, and the Corporation shall not purchase or atherwise
” - acquire, directly or indirecidy, any shares of any Junior Securities of the Corporation (except by
e T exchangc for shares of Junior Se,curmcs), prowdcd however, that the foregoing shall pot. preverit
C st 7. Uthe perchase by the Corporation of sharcs transferred to a Charitable Trustee (as defined in
; Atticle VI or Charitable Beneficiary (as defined in ‘the Article Vl) pumuam 10 Article VI in order
1o ensure that the Corporation remains -qualified as 4 real estate invesiment yust for federal
income tax purposes or the purchase or acquisition of shares of Series A Preferred Stock pursuant
.10 & purchase or exchange offer made on the same (erms 10 hotders of all outstanding shares of
Sc: ics. APrefened Scock - o ..

"'* : (c) Rights to Q;g;dg;ggg on sng;gg Cal!ed for Redemption. immednawly

N “is pnor 10 or upon any redemption of Series A Preferred Stock, the Corporation shail pay.©in cash, '
ST Sl _.._'~ any accumilated and unpaid dividends 1o and’including the redemption date, unless a redemptmn o
L T _ date falls afier a Dividend Record Date and prior to the corresponding Dividend Payment Dae, in__

RS © . which case each hoider of Series A Preferred Stock at Lhe close of busifess on’ such Dividend

. Record Date shall be entitled to the pro rated dividend payable on such sharés on the
e AP correapundm;, Dividend Payment Date notwuhsl.andmg the redemption of such shares before

CoE e . such Dividend Payment Daie, ' oo

-1 {d)  Procedures for Rudempuo

o T o . e ~ (i)  Upon the Corporauon § prow.szon of writlen notice as to the .
. L L. effective dag of the redemption, accompanied by a check.in the amount of the
e i full Redémption Price through such effective date to which cach record holder of
N Ll “'Serics AZPreferred- Swock, is jentitled, the Scrics Al Preferred Stock ‘shall, be
S TR T ) redeéimed and shatl no (onger be deemed outsc.mdmz, bhdl’ﬁb of the Corporation
eEIT - T and all righrs, of the holders- of such shares will terfinaé” Such notice shall be
) ST given by first’ c!ass ma:l posmge pre-paid, to ca:.h rccord holdcr of the. Series A

- ;- - - -.:;.- 3
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Preferred Stock at the respective mailing addresses of such. holders as the same
shall appear on the share transfer records of the Corporation. No failure 1o give
such notice or any defect therein or in the mailing thereof shall affect the validity
of the proceedings for the redemprion of any shares of Series A Preferred Stock
except as o the holder 10 whom notice was defective or not given, and then only
to the extent that such holder is materially adversely affected thereby.

(i) In addition to any information required by law or by the
applicable rules of any exchange upon which Series A Preferred Stock may be
listed or admitied to trading, such notice shall.state: (A) the redemption date; (B)
the Redemption Price; (C) the number of shares of Series A Preferred Stock to be
redeemed; (D) the place or places where the Series A Prefermred Stock are 10 be
surrendered (if so required in the notice) for payment of the Redemgption Price (if
not otherwise included with the notice); and (E) that dividends on the shares to be
redeemed will cease to accrue on such redernpuon date. If less than all of the
Series A Preferred Stock held by any holder is to be redeemed, the notice mailed
to such holder shall alse specify. the number of shares of Series A Preferred Stock
held by such hoider (o be recleemeci. ,

(ii)  If notice of redemption of any shares of Series A Preferred Stock
hag been given and if the funds necessary for such redemption have been set
aside by the Corporation for the benefit of (he holders of any shares of Series A
Preferred Stock so called for redemption, then, from and afier the iedemption
daie, dividends will cease 10 accrue on such shares of Series A Preferred Stock,
such shares of Series A Preferred Stock shall no longer be deemed owstanding
and all rights of ‘the-holders of such shares will terminate, except the right to
receive the Redemption Price. If the Corparation shall so require and the notice
shall 5o state, holders of Series A Preferred-Stock to be redeemed shal surrender
the cenificaies evidencing such Series A Preferred Stock, 10 the exiem mat such
shures are certificated, at the place designated in such notice and, upon surrender
in accordance with said notice of the cerificates, if any, for shares of Series A
Preferred Stock: so redeemed (properly endorsed or assigned for transfer, if the
Corporation-shall so require and the natice shall $0 state), such shares of Series A
Prefered Stock shall be sedeemed by the Corporation at the Redemption Price.
In case less than all of the shares of Series A Preferred Stack evidenced by any
such centificate arc redeemed, a new certificate or certificates shall be issued
evidencing the unredeemed shares of Series A Preferred Stock without cost to the
holder thereof. In the event that the shares of Series A Prefermed Stock (o be
redeemed are uncertificated, such shares shall be redeemed in accordance with
the notice and no funher action on the part of the holders of such shares sha!l be
required.

(ivi The dépb'sit of funds with.a bank or trust corporation for the

purpose of redeeming Serics A Preferred Stock shall be imrevocable except that:

. "{A)  .the Corporaiion shall be entitled to receive from such
bank or trust cerporation the interest-or other earnings. if any, carned on
any money so ¢eposilcd in wrusty and the holders of any sharcs redeemed
shall have na claimto such interest ar mhdr ::arnmgs and

L
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(B) . any balsnce of monies so deposited by the Corporation

and unclaimed by the holders of the Series A Preferved Stock entitled

thereto at the expiration of two years from the applicable redemption

datss shall be repaid, tngether with any interest-or other earnings.thereon,

to the Corporation; and after any such repayment, the holders of the-
shares entitled to the funds so repaid to the Corporation shall look only ta

the Corporation for payment of the Redemption Price without interest or

orhereammgs - : :

(¢)  Application of Article VI. The shares of Series A Prefarmed Stock are
subject (o the provmons of Aricle VI, including, without: limitation, the provision for the
redemption of shares transferred to (he Charitable Trustee or Charitable B{:ncﬁcmry

: 6P Status of Redeemed Shares, Any sha.res of Series A Preferred Stock lhat
shall ut any time have been redeemed or otherwise acquired by the Corporation shall, after such
redemption or acquisition, have the status of autherized but unissued shares of Preferred Stock,

without deslgnauon as to series until such shares are once more classified and dcs;gnawd as part

of a particular series by the Board from time 10 umc at its d:sc:c:non

(6} VOTING RIGHTS. Except as provndcd in this Section, the holders of the .

‘Series A Preferred Stock shall not be entitled to vote on any matier submitted to the stockholders

of the Corporation for a.vole, Notwithstanding the foregoing, the consent of the holders of a

* mjerity of the outstanding Series A Preferred Stock (excluding any shares that were not issued in
© a private placement of the Series A Prefered Swock conducied by H&L Equmca. LLC), vating as

a separate class, shall be required for {a) authorization or issuance of any equity security of the
Corporation senior to or-on a parity with the Series A Preferred Stock, (b) any reclassification of
the Series A Preferred Stack, or (¢) any amendment 1o the Corporation's Charter or the lerms of

“thi Series A Preferred” Stock under ‘thése Articles of Amendment, whether by. merger, :

consolidation. transfer or conveyance of all or substantially all’of the assets of the Corporation or
otherwise (un “Event™), which amcndment materizlly and adversely affects any right, preference,

“privilege or voting power of te Series A Preferred Stock or _which increasés the number of

authorized shares of Series A Preferred Stock to a number greater than 125; provided, however,
with respect (0 the occurrence of any of the Events set forth in subsection (¢) above, so so long as

- Shares of the Series A Preferred Stock remain outstanding with the terms thereof materially
{ unchanged or the holders of shares of the Sedes A. Preferred Stock receive equity securitics of

the successor or surviver of such Event with substantially identical rights as the Series A
Preferred Stock !ukmg inta account that, after the occurrence of an Eveny, the Carporalion may
nol be the surviving entity or the surviving entity mey not be u corporation, the occurrence of

- such Event shall not be deemed to materially. and sdversely affect such rights, preferences,

privileges or voting powers of the Series A Preferred Stock, and in such case the holders of the

' Seriés A Preféited Stock shall not have any voting rights-with respect to the oceurrence of any of

the Bvents ser forth in subsection {¢) above unless the nuraber of audmrm:d shares of Series A
Prefened Stock is increased to an number greater than 125,

(7) CONVERSION The shares of Serics A Prcfcrn:d Stock & an-; not convertible into
or ewn.m"ea.ble for- any othcr pmpcrty of securities of the Cmporauon

3. . [SIGNATURE PAGEFOLLOWS]  b. .
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IN WITNESS WHEREOF, the Corporation has caused these Articles of Amendment o
' be duly executed in its name and on its behalf on this \6™"day of July, 2010.
Albany Hotel, inc.
By: :
Marc L, Lipshy, Vice Presidefit
5




