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ARTICLES OF AMENDMENT —
TO THE ARTICLES OF INCORPORATION =i
OF .35
ABLE TELCOM HOLDING CORP. =
=
(gt
g
L
Pursuant to Section 607.0602 of the 'Tc?j:r“{
Florida Business Corporation Act

Pursuant to Scction 607.0602 of the Florida Business Corporation Act (the
"FBCA"), Able Telcom Holding Corp. (the "Company") hereby adopts the following
Amendment to its Articles of Incorporation, as zmended (the "Amendmeni"):

1. The name of the Corporation is Able Telcom Holding Corp.

2. The Amendment set forth below was duly adopted on January 25, 2000 by the
Board of Direclors at a meeting duly held after appropriate notice in accordance with
Section 607.0822 ol the FBCA.

3. This Amendment to the Company’s Articles of Incorporation shall be clfccted
by adding the following Part C to Article TIT as follows:

C. SERIES C CONVERTIBLE PREFERRED STOCK

(1) Designation and Amount. The shaves of such series shall be designated
"Series C Convertible Preferred Stock™ (herein referved to 2s "Preferred Shares”)

having a par value per share equal to $0.10, and the number of shares constituting such
series shall be 5,000.

(2) Dividends. The Preferred Shares will bear dividends ("Dividends") at a
rate of 5.9% of the Stated Value per share of the Preferred Sharcs per armum, which shall
be cumulative and accrue daily from the Issuance Date (s defined below) as an accretion
lo the Liquidation Value, whether or not declared by the Board of Direciors, on the last
day of each Fiscal Quarter (as defined below) beginning on the last day of the Fiscal
Quarter on April 30, 2000 (each a "Dividend Date"). Notwithstanding the foregoing,
accrued Dividends on any Preferred Share may, at the election of the Company, be paid

in cash on the Dividend Date, provided that the Company provides written notice to that

effect to each holder of Preferred Shares at least 20 days prior to such Dividend Date.

(3) Holder’s Conversion of Preferred Shares. A holder of Preferred Shares
shall have the right, at such holder’s option, to convert the Prelerred Shares into shares of
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the Company’s common stock, par value $.001 per share (the "Common Stock"), on the
following terms and condiiions:

(a) Conversion Right. At any time or times on or alfter the Issuance
Date (as defined below), any holder of Preferred Shares shall be entitled to convert any
whole number of Preferred Shares into fully paid and nonassessable shares (rounded to
the nearest whole share in accordance with Section 3(h)) of Common Stock, at the
Conversion Rate (as defined below); provided, however, that in no event shall any holder
be entitled to convert Preferred Shares in cxcess of that number of Preferred Shares
which, upon giving effect to such conversion, would cause the aggregate number of
shares of Common Stock beneficially owned by the holder and its affiliated entities to
exceed 4.99% (the "Restricted Ownership Percentage") of the outstanding shares of the
Comumon Stock following such conversion. For purposes of the foregoing proviso, the
aggregate number of shares of Cormmon Stock beneficially owned by the holder and its
affiliates shall include the number of shares of Common Stock issuable upon conversion
of the Preferred Shares with respect to which the determination of such proviso is being
made, but shall exclude the number of shares of Common Stock which would be issuable
upon (i) conversion of the remaining, nonconverted Preferred Shares beneficially owned
by the holder and its affiliates, and (ii) exercise or conversion 6f the unexercised or
unconverted portion ol any other securities of the Company (including, without
limitation, any warrants or convertible preferred stock) subject to 2 limitation on
conversion or exercise analogous io the limitation contained herein beneficially owned by
the holder and its affiliales. Except as sel forth in the preceding sentence, for purposes of
this Section 3(a), beneficial ownership shall be calculated in accardance with Scction
13(d) of the Securities Exchange Act of 1934, as amended. The holder may waive the
foregoing limitations by wrilten notice to the Company upon not less than 61 days’ prior
notice (with such waiver taking effect only upon the expiration of such 61 day notice
period); provided that (w) each holder shall have the right at any time and from time to time
to reducc its Restricted Owncrship Percentage intmediately upon notice to the Company or
in the event of a Change in Control Transaction, (x) cach holder shall have the right at any
time and from time to time to increase its Restricted Ownership Percentage or otherwisc
waive n whole or in part the restrictions of this Section 3(2) upon 61 days' pvor notice to
the Company or immediately in the event of 2 Change in Control Transaction, (y) each
holder can make subsequent adjustments pursuant to (w) or (x) any number of times from
time to time (which adjustmens shall be c[fective immediately ifit results in a decrease in
the Restricted Owncrship Percentage or shall be effective upon 61 days’ prior written notice
or mimediately in the event of a Change in Control Transaction if it results in an increase in
the Restricted Owncrship Percentage) and (z) each holder may climinate or reinstate this
limitation ai any time and from time to time (which elimination will be elfective upon 61
days' prior notice and which reinstatement will be effective tmmediately); provided, further
(hat the holder shall not be permitted to waive any provision of this Section 3(a) o the
extent that, il the holder werc to acquire additional shares of Common Stock pursuant to
such waiver, the limitalion set forth in the first sentence of this Scetion 3(a) would be
exceeded if the Restricted Ownership Percentage were 9.9%. Without limiting the
foregommg, in the event of 2 Change in Control Transaction, any holder may reinstate
immediately (in whole or in part) the requirement that any increase in its Restricted
Ownership Pereentage be subject to 61 days' prior writicn notice, notwithstanding such
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Change in Contro Transaction, without imposing such requirement on, or otherwise
changing such holder's rights with 1cspect to, any other Change in Control Transaction. For
this purpose, any material modification of the terms of a Change in Control Transaction will
be deemed to create a new Change in Control Transaction. A "Change in Control
Transaction” will be decmed to have occurred upon the carlier of the announcement or
consummation of a transaction or sexies of transactions involving () auwy consolidation or
merger of the Company with or info any other corporation or other entity or person (whether
or not the Company is the surviving corporation), or any other corporate rcorganization or
transaction or serics of related transactions in which in cxeess of 50% of the Company’s
voting power is transferred through 2 merger, consolidation, tender offer or similar
transaction, or {y) in excess ol 50% of the Corporation's Board of Dircetors consists of
directors not nominated by the prior Board of Directors of the Company, or () any person
(as defined in Section 13(d) of the Exchange Act, together with its affiliatcs and associates
(as such terms are defined in Rule 405 under the Act), beneficially owns or is deemed to
beneficially own (as described in Rule 13d-3 under the Exchange Act without regard io the
60-day exercise period) in excess of 50% of the Company's voting power.

(b) Conversion Rate.  The number of shares of Common Stock
issuable upon conversion of each of the Preferred Shares pursuant to Sections 3(2) and
3(g) shall be determined according to the following formula (the “Conversion Rate™): N

Liquidation Value - o L e
Conversion Price

For purposes of this Amendment, the following terms shall have the following
meanings:

i) "Approved Market" means the Nasdaq National Market or the
American Stock Exchange or the New York Stock Exchange.

(i)  "Best Efforts” means as to any party obligated {o use its Best
Efforts to accomplish a particular objective that the obligated party is required to make
diligent, good faith, prompt, substantial and persistent efforts as a prudent person desining
to achieve the applicable objective would use in order to ensure {hat such objective is
achicved as expeditiously as possible; provided, however, that an obligation to usc Best
Efforts shall not be construed to limit the applicability of any remedy for default or delay
by such party under the terms of any Transaction Document, including any applicable
default payments and mandatory redemptions).

(1)  "Conversion Price" means, zs of any Conversion Date (as
delined in Section 3(e)) or other dale of determination, a price equal to $9.35; provided,
however, that commencing on the same day of the month as the Closing Date six months
aftcr the Closing Date, and then on the same day ol the month as the Closing Date ai the
end of each six month period thercafter (each of these dates, a "Reset Date"), the
Conversion Price shall be recalculated to cqual the average Closing Bid Prices for the
Common Stock for the ten consecutive Trading Days preceding the applicable Reset
Date; provided, furiher, that (a) no Conversion Price shall be rccalculated if such
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recalculation would result in a new Conversion Price that is greater than the then current
Conversion Price and (b) if any such recalculation results in & Conversion Price less than
$4.00 (without taking into account any adjustments to the Conversion Price under Section
3(c) hereof), the Conversion Price shall thereafter be $4.00 (withoul prejudice to any '
adjustmenis to the Conversion Price under Section 3(c) hereof). The Conversion Price
during the six-month period following the Closing Date is referred to herein as the

"Injtial Conversion Price.”

(iv)  "Clesing Bid Price" means, for any security as of any dale, the K
last closing bid price for such security on the Nasdaq National Market as reported by o ’
Bloomberg Financial Markets ("Bloomberg™), or, if the Nasdaq National Market is not
the principal trading market for such sccurity, the last closing bid price of such security
on the Approved Market where such security is listed or traded as reported by
Bloomberg, or if the foregoing do not apply, the last closing bid price of such security in
the over-the-counter market on the electronic bulletin board for such security as reported
by Bloomberg, or, if no closing bid price is reported for such security by Bloomberg, the
Jast closing trade price of such security that are listed by Bloomberg, or, if no last closing
trade price is reported for such securily by Bloomberg, the average of the bid prices of
any market makers for such security as reported in the "pink sheets" by the National
Quotation Bureau, Inc. Ifthe Closing Bid Price cannot be calculated for such security on.
such date on any of the foregoing bases, the Closing Bid Price of such security on such
date shall be the fair market value as mutnally determined by the Company and the
holders of a.majority of the outstanding Preferred Shares (including for purposes of this
determination any Preferred Shares with respect to which the Closing Bid Price is being
determined). If the Company and the holders of Preferred Shares arc unable 1o agree
upon the fair market value of the Common Stock, then such dispute shall bc resolved
pursuant to Section 3(e)(iii). (All such determinations are to be appropriately adjusted for =~ 7 __
any stock dividend, stock split or other similar transaction during any period for which
the Closing Bid Price is being determined).

(vi  "Closing Price"” means $7.79.
(vi)  "day" means calendar day.

(vi)  "Fiscal Quarter" means each of ihe periods beginning on and
including November 1 and ending on and including January 31, the period beginning on O
and including February 1 and ending on and including April 30, the period beginning on
and 1acluding May 1 and ending on and including July 31, and the period beginning on
and including August 1 and ending on and including Ostober 31. -

(vill) "Force Majeure" means during the continuation of any time
that (i) trading generally shall have been suspended om or by, as the case may be, any o
Approved Market on which the Common Stock is traded; or (i) a general moratorium on L
commercial banking activities ia New York shall have been declared by eitber Federal or o
New York State authorities. S
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(x)  "Imvestment Agreement" means that certain Serjes C
Convertible Preferred Stock Purchase Agreement dated February 4, 2000 between the
Company and the initial holders of the Preferred Shares. _

(x)  "Issuance Date" means, with respect to each Preferred Share,
the date of issnauce of the applicable Preferred Share.

(xi)  "Liguidation Value" means, on a per share basis, the sum of
(A) the Stated Value, plus (B) unpaid Default Interest (as defined herein) throuah the datc
of delermination, plus (C) any accrucd dividends.

(xil) "Notice of Redemption"” means any writien notice by a holder
of Preferred Shares with respect to such holder's redemption of any such shares pursuant
to the provisions of this Amendment.

(xiii) "Permitted Transaction" means (1) transactions closed belfore
365 days after the Closing Date (as defined in the Investment Agreement) between the
Company and (x) MCI WorldCom, Inc. and WorldCom Network Services, Tne.; (¥)
Triarc Companies, Inc.; 6r {z) Foothill Capiial Cor_poratlon and/or Messrs. Peltz, May
and Packer, or any affiliate of any of them; (II) strategic investmenis in the Company or a
subsidiary by an industry joint venture partner, industry supplier, or customer thereof;
and (IIT) a public or pnvaie secondary offering with net proceeds to the Company of at
least $20 milhon.

(xiv) "Registration Statement" means the registration statement
covering the resale of the shares of Common Stock issuable upon conversion or exercise
of the Preferred Shares and Warrants (as defined in the Investment Agrecment) and
required (o be filed by the Company pursuant the Registration Rights Agreement (as
defined below.

(xv) "Registration Rights Agreement” mcans the Registration
Rights Agreement dated February 4, 2000 between the Company and the Investors
referred to as partics therein.

(xvi) "Stated Value" means $3,000.00.

(xvi) "Trading Day" shall mean any day in which the Nasdaq
Market or other Approved Market on which the Common Stock is then listed or quoted is
open for trading; provided, however, that in the event that the Common Stock is not listed
or quoted on an Approved Market, then Trading Day shall mean any weekday [except
any day which shall be a [ederal legal holiday or a day on which banking institutions in
the State of New York are authorized or required by law or other govemmental action to
close).

(xviiy) "Trading Price" means, for any security as of any date, the
trading pricc for such security on the Nasdaq National Market as reported by Bloombere
or, il the Na.sdaq National Market is not the principal trading market for such security, the
trading price of such security on the Approved Market where such security is listed or

5.
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traded as reported by Bloomberg, or il the foregoing do not apply, the trading price of

such security in the over-the-counter market on the electronic bulletin board for such

security as reportcd by Bloomberg, or, if no trading price is reported for such securily by

Bloomberg, the trading price of such sceurily that is listed by Bloomberg, or, if no trading

price is Teported for such security by Bloomberg, the average of the trading prices of any o
market malers for such security as reported in the "pink sheets” by the National S
Quotation Bursau, Inc. If the Trading Pricc cannol be calculated for such security on -

such datc on any of the foregoing bases, the Trading Price of such security on such date .

shall be the fair market value as mutually determined by the Company and the holders of

a majornity of the outstanding Preferred Shares (including for purposes of this

determination any Preferred Shares with respect to which the Trading Price is being S .
detcrmined). Tfthe Company and the holders of Preferred Shares are unable to agree B —
upon the fair market valuc of the Common Stock, then such dispute shall be resolved .
pursuant lo Section 2(e)(ili). (All such determinations are to be appropriately adjusted for o
any stock dividend, stock split or other similar transaction during any period for which

the Trading Price is being determined). R

(xix) "Transaction Document," individually, and "Transaction
Documents,” collectively, shall have the meaning attributable to such term by the
Investment Agreemcnt. L

Other Definitions. Each of the following terms is defined in the Section opposue _
the Section opposile such teym: . - I R

Defined Term . _ _ Section
Act 3(H()
Amendment Preamble
Bloomberg 3()(iv)
Call Price 3()(i1)
Cap Allocation Amount 12
Common Stock i 3(2)
Company ' " Preamble .
Company Redemption 3(D(iL) _
Company Redemption Price - 3(H(H)
Conversion Benefit 4(b)
Conversion Date ‘ 3(e)() )
Conversion Notice 3(e)(1)
Conversion Rate 3(b) a
Default Interest 4(g) o
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Deficiency

Dividend Date

Dividends

Equity Sale

Exchange Cap
Exchangeable Securities
FBCA

First Company Redemption
Initial Conversion Price

Major Transaction

Muajor Transaction Redemption

Price
Material Adverse Effect
Maiurity Date

Notice of Mujor Transaction

Notice of Redemption Upon
Major Transaction

Notice of Redemprion Upon
Triggering Event

Notice of Triggering FEvent
Organic Change

Puari Passu Shares

Person

Preferred Funds
Preferred Shares
Preferved Stock Certificare
Purchase Rights
Purchasers .

Redemption Price
Reduced Price

Registrable Securities
Registration Deadline
Reset Date

5(a)(i)
2

2
3()()
12

3()(B)

Preamble
3(BQ)
3(b)(iti)
4(c)

4(a)
4{d)(v}
3(8)
4(e)

4(e)

49
409
3(c)(iv)
9
3(c)(iv)
9

1
+3()(0)
3(d)
12
4(b)
3(c)(®
4(d)(ii)
3(c)(vii)
30X
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Restricted Ownership

Percentage 3(a)
Second Company Redemption 3(Ij(iii)
Suspension Grace Feriod 3(g)
Transfer Agent 3(e)()
Iriggering Event , - 4(d)
Triggering Event Redemption

Price o - 4(b)
Variable Notice 3(e)(iiz)
Variable Price 3(e)(iil)
Variable Price Elecrion Notice 3(e)(iii)
Void Optional Redemption

Natice 4(g)
Warrants 3(b)(xiii)

(c) Adjustment to Conversion Pricc - Dilution and Other Events. In

order to prevent dilution of the righls granted under this Amendment, the Conversion
Price will be subject 1o adjustment from. time to time as provided in this Section 3(c).

® Adjustment of Conversion Price for Certain Issnances of
Securitics. (A) Notwithstauding anything else herein to the contrary, if at any time
during the period ending 12 months after the Closing Date the Company issues or sells
Commeon Stock or securities convertible into, exercisable for, or cxchangeablc [for,
Common Stock (other than shares or options issued (x) pursuant to the Corporation's
employee, director or consullant stock option plans or employee stock purchase plan
currently in force; or (y) as consideration for the acquisition or development of other
entities within the same industry as the Corporation, or othcrwise issued in connection
with strategic acquisitions or alliances with strategic business partners, as approved by
the Board of Directors of the Corporation) (an "Equity Sale"), then, if the effective or
maxiroum salcs price of the Common Stock or the Common Stock into which such
sccurities ave convertible with respect to such transaction (including the effcctive or
maximum conversion, exercise or exchange price) is less than the Conversion Price, as
applicable at such time (the "Reduced Price"), the Conversion Price thereafter shall be
reduced (and in no event thereby increased) to equal such Reduced Price. If at any time
when any Preferred Shares are outstanding, whether during or after the 12-month period

referred to in the preceding sentence, the Corporation effects an Equity Salc at a Reduced

Price that is below the Closing Bid Pricc on the day any such Common Stock or
convertible securities that are part of such Equity Sale are issued or sold, the Conversion
Price therealier shall be (unless any prior adjustment provided pursuant to the preceding
sentence is made) reduced (and in no event thereby increased) by multiplying such
Conversion Price by a fraction, (T) the numerator of which shall be an amount equal to

-8.-
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the sum of (1) the number of shares of Comumon Stock outstanding immediately prior to

the Equity Sale multiplicd by the then prevailing Closing Bid Price, and (2) the aggregate
consideration received for the Equity Sale, and (II) the denominator of which shall be the
number of shares of Common Stock outstanding immediately after the Equity Sale -
multiplied by the Closing Bid Price. Any adjustment to the Conversion Price pursuant to
this paragraph shall be calculated after first taking into aceount all other applicable o )
adjustments undcr this Section 3(c). " ’ -

(B) For the purposes of the foregoing adjustment, in the case
of the issuance of any convertible or exchangeable securities, warrants, options or other
rights to subscribe or exchange for or to purchase shares of Common Stock ("Exchangeable
Securities"), the maximurm number of shares of Common Stock issuable upon exercise,
conversion or exchange of such Exchangeable Securities shall be deemed to be outstanding,
provided that no further adjustment shall be made upon the actual issuance of Common
Stock upon exercise, exchange or conversion of such Exchangeable Securities.

(i)  Adjustment of Conversion Price upon Subdivision or 7
Combination of Common Stock. If the Corapany at any time subdivides (by any stock 7
split, stock, dividend, recapitalization or otherwise) one or more classes of its outstanding
shares of Commion Stock into a greater number of shares, the Conversion Price in effect ST
immediately prior to such subdivision will be proportionately reduced. If the Company at
any lime combines (by combination, reverse stock split or otherwise) one or more classes
ol its outsianding shares of Common Stock into 2 smaller number of shares, the
Conversion Price in effect immediately prior to such corbination will be proportionately
increased. . :

(ii)  Adjustment of Conversion Price upon Issuance of Convertible i
Sccurities. Ifthe Company in any manner issues or sells convertible sccurities that are '
convertible into or exchangeable for Common Stock at a price which varies with the
market price of the Conimon Stock (the formulation for such variable price being herein
referred to as, the "Variable Price"), the Company shall provide written notice thereof
via [acsimile and overnight courier to each holder of the Preferred Sharcs ("Variable
Notice") on the date of issuance of such convertible securilies. If the holders of Preferred
Shares representing at least two-thirds of the Preferred Shares then outstanding provide
written notice via facsimile and overnight courier (the "Variable Price Election Notice")
to the Company within five business Trading Days of receiving 2 Variable Notice that
such holders desire to replace the Conversion Price then in effect with the Variable Price
described in such Variable Notice, then from and afier the date of the Company’s receipt
of the Variable Price Election Notice the Conversion Price as Lo all outstanding Preferred
Shares will automatically be replaced with the Variable Price (logether with such
modifications to this Amendment as may be required to give full cffect to the substitution P
of the Varlable Price for the Conversion Price). A holder’s dclivery of a Variable Price
Election Notice shall scrve as the consent required o amend this Amendment pursuant to
Section 13 below. In the event that a holder delivers a Conversion Notice at any time
after the Company’s issuance of convertible securities with 2 Variable Price but before
such holder’s receipt of the Company’s Variable Notice, then such holder shall have the
oplion by written nolice to the Company either to rescind such Conversion Notice or to

-9.
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have the Conversion Price be equal to such Varizble Price for the conversion effected by
such Conversion Notice.

(iv)  Reorganization, Reclassification. Consolidation, Merecr or
Sale. Any recapitalization, reorganization, reclassification, consolidation, merger or sale
of all or substantially all ol the Company’s assets to another Person (as defined below) or
other transaction which is effected in such a way that holders of Common Stock are
entitled o receive (either directly or npon subsequent liquidation) stock, sceurities or
assets with respect to or in exchange for Common Siock is referred to herein as "Organic
Change.” Prior to the consurumation of any Organic Change, the Company will make
appropriate provision (in form aud substance reasonably satisfactory to the holders of 2
majority of the Preferred Shares then outstanding) to ensure that each of the holders of
the Preferved Sharcs will thereafter have the right o acquire and receive in licu of or in
addition to (as the case may be) the shares of Common Stock otherwise acquirable and
reccivable upon the conversion of such holder’s Preferred Shares, such shares of stock,
securitics or assets that would have been issued or payable in such Organic Change with
Tespect to or in exchange for the number of shares of Common Stock which would have
been acquirable and receivable upon the conversion of such holder’s Preferred Shares had
such Organic Change not taken place (without taking into account any limitations or
restnctions on. the timing or amount of conversions). In any case, the Company will
make appropriate provision (in form and substance reasonably satisfactory to the holders
of a majority of the Preferred Shares then outstanding) with respect to such holders’
rights and interests to ensure that the provisions of this Section 3(c) and Section 3(d) will
thereafter be applicable to the Preferred Shares (including, in the case of any such
consolidation, merger or sale in which the successor entily or purchasing entity is other
than the Company, an imomediate adjustment of the Conversion Price to reflect the value
for the Common Stock reflected by the terms of such consolidation, merger or sale, and if
the valuc so reflected is lcss than the Conversion Price in cffesl immediately prior to such
consolidation, merger or salc to reflect the price of the comumon stock of the surviving
cntity aud the market i which such common stock is traded). The Company will not
eflect any such consolidation, merger or sale, unicss prior to the consummation thereof,
the successor entity (il other than the Company) resulting [rom consolidation or merger
or the entity purchasing such assets assumes, by written instrument (in form and
substance satisfactory to the holders of a majorily of the Preferrcd Shares then
outstanding), the obligation to deliver to each holder of Preferred Shares such shares of
stock, securities or assets zs, in accordaunce with the foregoing provisions, such holder
may be entitled to acquire. "Person” shall mean an individual, a limited liability
company, a partnership, a joint venture, a corporation, a trust, an unincorporated
organization and a government or any department or agency thereof.

(v) Certain Events. If any event occurs of the type contemplated
by the provisions of this Section 3(c) but not expressly provided for by such provisions,
then the Company’s Board of Directors will make an appropriate adjusiment in the
Conversion Price 5o as to protect the rights of the holders of the Preferred Shares;
provided, however, that no such adjustment will increase the Conversion Price as
otherwise determined pursuant to this Section 3(c).

-10 -
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(vi)  Notices

(A) Immediately upon any adjustment of the Conversion Price, the
Company will give written notice thereof to each holder of the Prelerred Shares, setting
forth in reasonable detail and certifying the calculation of such adjustment.

(B) The Company will give written notice to e¢ach holder of the
Preferred Sharcs at least 20 days prior to the date on which the Company closes ils books
or takes a record (I) with respect to any pro rata subscription offer o holders of Common
Stock, or (II) for determining rights to vole with respect to any Organic Change,
dissolution or liquidation and in no event shall such notice be provided to such holder
prior to such information being made known to the public.

(C) The Company will also give written notice to each holder of
ihe Preferred Sharcs at least 20 days prior to the date on which any Organic Change,
dissolution or liquidation will take place and in no event shall such notice be provided to
such holder prior to such information being made known to the public.

(vii) Subject to the redemption rights of holders under Scction 4(b)
and (d)(i) hereof, in the event the Regisiration Statement has not been declared effective
by the Securities and Exchange Commission on or before the Registration Deadline (as
defined in the Registralion Rights Agreement), then the Conversion Price shall be
reduced by 10% on the day following the Registration Deadline and shall be further
reduced by an additional 1% on the last day of cach successive 30-day period after the
Registration Deadline until the Regisivation Statement has been declared effective. For
example, if the Registration Statement does not become effeetive until 70 days from the
Registration Deadline, the Conversion Price during days 1 through 30 shall be equal to
90% of the Conversion Price in effect on the Registration Deadline (the "first Conversion
Price"). The Conversion Prics from day 31 through day 60 shall be equal to 89% of the
first Conversion Pricc; and from day 61 and thercafter the Conversion Price shall be
equal (o 88% of the first Conversion Price. In each case, the Conversion Price as so
under this Section 3(c)(vii) shall at all iimes be in addition to all other adjustments and
resets as set forth in Sections 3(c) (i) through (v) hereof.

(d)  Purchase Rights. In addition to any adjustments of the Conversion
Price pursuant to Section 3(c), if at any time afier the Issuance Date the Company grauts,
1ssues or sells any Options, Convertible Securities or rights to purchase stock, warrants,
securilies or other property pro rata to the record holders of any class of Common Stock
(the "Purchase Rights"), then the holders of the Preferred Shares will be entitled to
acquire, upon the terms applicable to such Purchase Rights, the ageregaie Purchase
Rights which such holder could have acquired if such holder had held the number of
shares of Common Stock acquirable upon complele conversion of the Preferred Shares
(without taking into account any limitations or restrictions on the timing or amount of
conversions) immediately before the date on which a record is taken for the grant,
issnance or sale of such Purchase Rights, or, 1[no such record is taken, the datc as of
which the record holders of the Common Stock. are to be determined for the grant, issue
or salc of such Purchase Rights.

-11-
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{e) Mecchanies of Conversion. Subject to the Company’s inability 1o
fully satisfy its obligations nnder a Conversion Notice (as defined below) as provided for
in Section 5:

(1) Holders® Delivery Requirements. To convert Preferred Shares
into full shares of Common Stock on any date (the "Conversion Date™), the holder
thereof shall (A) transmit by facsimile (or otherwise deliver), for receipt on or prior to
11:59 p.m. Eastern Time, on such date, a copy of a fully executed notice of conversion in
the form attached hereto as Exhibit T (the "Conversion Notice") to the Company and its
designated transfer agent (the "Transfer Agent™), and (B) surrendcr to a conumon carrier,
for dclivery to the Company or the Transfer Agenl as soon as practicable following such
date, the original certificale(s) representing the Preferred Shaves being converted (or an
indemnification undertaking with respect to such shares in the case of their loss, theft or
destruction} (the "Preferred Stock Certificate(s)") and the origimally executed
Conversion Notice.

(i)  Company’s Response. Upon receipt by the Company of 2
facsimile copy of a Conversion Notice, the Company shall as soon as practicable, but in
any evenl nof [afer than the next Trading Day, send, via facsimile, a confirmation of
receipt of such Conversion Notice to such holder. Upon teceipt by the Company or the
Transfer Agent of the Prefeired Stock Certificate(s) Lo be converted pursuant to 2
Conversion Notice, together with the originally executed Conversion Notice, the
Company or the Transfer Agent (as applicable) shall, on the next Trading Day following
the date of such receipt, (I) issuc and surrender to a commeon carrier for ovemight
delivery to the address specified in the Conversion Notice, a certificate, registered in the
name of the holder or its designee, for the number of shares of Common Stock to which
the holder shall be entitled, or (TI) credit such aggregate number of shares of Common
Stock to which the holder shall be entitled to the holder’s or its designee’s balance
account with The Depository Trust Company. Ifthe number ol Preferred Shares
represented by the Preferred Stock Certificate(s) submitted for conversion is greater than
the numbcer of Preferred Shares being converled, then the Company or Transfer Agent, as
the case may be, shall, as soon as practicable and in no event later than two Trading Days
afler receipt of the Prcferred Stock Certificate(s) and at its own expense, issue and deliver
to the holder a new Preferred Stock Certificate representing the number of Preferred
Sharcs not converted.

(iii)  Dispute Resolution. In the casc of a dispule as to the
delermination of the Conversion Price or the Trading Pricc or the arithmetic calculation
of the Conversion Rate, the Company shall promptly issue to the holder the number of
shares of Common Stock that is not disputed and shall submit the disputed
determinations or arithmetic calculations to the holder via facsimile within one Trading
Day of receipt of such holder’s Conversion Notice. 1f such holder and the Company are
unable 1o agree upon the determination of the Conversion Price or the Trading Price or
the arithmetic calenlation of the Conversion Rate within one Trading Day of such
dispufed determnination or aritlimetic calculation bcing submitted to the holder, then the
Company shall within one Trading Day submit via facsimile (A} the disputed
determination of the Conversion Price to an independent, reputable investment bank, or
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(B) the disputed arithmetic calculation of the conversion Rate to its independent, outside
accountant. The Company shall cause the investment bank or the accountant, as the case
may be, to perform the determinations or calculations and notify the Company and the
holder of the results no later than two Trading Days from the time it reccives the disputed
determinations or calculations. Such investment bank’s or accountant’s determination or

@oi1s

calculation, as the casc may be, shall be binding upon all parties absent manifest crror. S

(iv)  Record Holder. The person or persons entitled to reeeive the
shares of Cormnon Stock issuable upon a conversion of Preferred Shares shall be treated
for all purposes as the record holder or holders of such shares of Common Stock on the
Conversion Date.

(v}  Company’s Failure to Timel_\g Convert. If within five Trading
Days after the Company’s or the Transfer Agent’s receipt of the Preferred Stock

Certificates to be converted and the Conversion Notice the Company shall fail () to issue
a certificate for the number of shares of Common Stock to which a holder is entitled or to
credil the holder’s balance account with The Depository Trust Company for such nurnber
of shares of Common Stock to which the holder is entitled upon such holder’s conversion
of the Preferred Shares, or (II) to issue a hew Preferred Stock Certificate representing the
number of Preferred Shares to which such holder is entitled, pursuant to Section 3(e)(ii),
in addition to all other available remedies which such holder may pursue hereunder and
under the Investment Agreement (including indemnification pursuant thereto), the
Company shall pay additional damages to such holder on each day alter such fifth
Trading Day that such conversion or delivery of such Preferred Stock Cerfifcates, as the
casc may be, 1s not timely cffecled in an amount equal to 0.5% of the product of (A) the
sum of the number of shares of Common Stock not issued to (he holder on a timely basis
pursuant to Section 3(e)(it) and to which such holder is entitled and, in the event the
Company has failed to deliver a Preferred Siock Certificate to the holder on a timely
basis pursuant to Section 3(e)(ii), the number of shares of Commeon Stock issuable upon
conversion of the Preferred Shares representcd by such Prefeized Stock Certificate as of
the last possible date which the Company could have issied such Preferred Stock
Certificate to such holder without violating Section 3(e)(ii); and (B) the Closing Bid Pricc
of the Commion Stock on the Jast possible date which the Company could have issued
such Common Stock and the Preferred Stock Certificate, as the case may be, 1o such
holder without viclating Section 3(e)(ii).

(vi)  Premium Pricc Redemption for Cash Paymeni Defaults. Inthe
event that the Company fails or refuses to pay any default payment or honor any penalty
or similar amounts when due, at any holder's option and request by delivery of a Notice
of Redemption, the Company shall purchase all or 2 portion of the Preferred Shares,
Comumon Shares and/or Warrant Shares held by such holder (with any default payment
penalty or similar amounts accruing through the date of such purchase), within five
Trading Days of such request, al a purchase price equal i the greater of (1) 1.2 times the
dollar amount thai is the product of (x) the number of sharcs so to be redeemed pursuant
to this clause, and (y) the Conversion Price as of the date of delivery of the Notice of
Redemption, or (2) the Conversion Benefit; provided that such holder may revoke such
request at any time prior to receipt of such payment of such purchase price. Payment of
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the purchase price under this paragraph shall be made by the Company in accordance
with the procedures governing the payment of the Triggering Event Redemption Price
under Section 4(g) of this Amendment. Until such time as the Company purchases such
Preferred Shares at the request of such holder pursuant to the two preceding sentences, at
any holder's request and option the Company shall as to such holder pay any aceruing
default payments penalty or similar amounts by-adding and including such amounts to the
Liquidation Value instezd of in cash. :

(vi) Conversion Approval; Best Efforts. If required, the Company

will use its Best Efforts to obtain promptly (and, in any event, on or before the next annual

stockholders meeting of the Company) shareholder approval pursuant to Rule 4460(3) of the

Nasdaq Stock Market Marketplace Rules authorizing the issuance of all Cornmon Shares

and Warrant Shares issuable upon the conversion of any Preferred Shares or the exercise of S
any Warrants (including by calling a special meeting of such shareholders within ten days, T
and holding sucl meeting within 45 days (provided that if the Trading Price decreased by
more than 20% over the preceding 30 days, then 45 shall be increased to 60) of the date of
any such attempted conversion) and having the Company's Board of Directors reconmmend
such zpproval 1 a proxy statement. Ifa conversion by an Investor of any Preferred Shares S
in whole or in part for Common Shares could result in the Company being delisted from the

Nasdaq National Market for issuing in excess of 20% of its outstanding Common Stock to

the holders without the approval of the Company's shareholders, and the Compauy fails to

seek or obtain Shareholder approval in accordance with the preceding semtence, then the

Company, upon the holder’s request, must redeem any and all Preferred Shares covered by

the applicable Conversion Notice and any and all Preferred Shares that would, if 2

Conversion: Notice for all Preferrcd Shares were then delivered, zesult in the Company being

subject to such delisting, at a price equal to 120% of the Liquidation Value.

) Company Redemption Rights. The Company shall have the right
to redeem the Preferred Shares on the terms and conditions contained in this Section 3(f).

@) First Company Redemption Rights. Subject to the restrictions

and counditions contained in paragraphs (a) and (b) of this Section 3 and the exercise by
any holder of'its right to redeemn Preferred Shares under Section 4, commiencing on the
carlier of either 60 days after the Registration Statement first becomes effective or
December 31, 2000, the Conipany may, zat its option, fom time to time, require ail
holders to redeem their Preferrcd Shares, in whole or in part as specified by the Company
(such redemption, a "First Company Redemption™), at the Company Redemption Price
(as defined below) pursuant to a Company Redemption Notice following the procedures
set forth in Section 3(f)(iv); provided, however, that no First Company Redemption shall
be permitted unless: (A) the Closing Bid Price of the Common Stock is less than 70% of
the Closing Price for the ten consecutive Trading Days preceding the datc of such
Company Redemption Notice, and (B) the Registration Stalement has been effective
under the Securitics Act of 1933, as amended (the “Act"), for at least 60 consecutive days
preceding the date of such Company Redemption Notice. A First Company Redemption
under this Section 3(£)(i) shall be effective upon the close of business on the 15" Trading
Day after the date that the Company Redemption Notice is received by cach holder. The
"Company Redemption Price” shall be the sum o[ (A) the Liquidation Value at the
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effective date of the First Company Redemption, plus (B) 10% of such Liciﬁidaiion Value
for each whole or partial six-month petiod between the Closing Date and the effective
date of the First Company Redemption.

(1)  Commencing on the earlier of either 60 days after the -
Registration Statement first becomes effective or December 31, 2000, if the Closing Bid :
Price of the Common Stock is less than 70% of the Closing Bid Price for any ten
consecutive Trading Days ending subsequent to such 60% day (each such Closing Bid R
Price, a "Call Price"), and the Company is unable for any reason 1o or elects not to T
exercise a First Company Redemption within five Trading Days afier the end of such ten
consecutive Trading Day period then, the Conversion Price shall nmediately reset to
equal the lower o[ (A) the average Closing Bid Price for the tcn consecutive Trading
Days prior to the end of such five Trading Day period, or (B) the lowest Call Price; and
the Comipany shall thercafter cease for the remainder of the time that any Prelerred Share _
is outstanding io be entitled to exercise a First Company Redemption. Inno eventshall = .
any reset of the Conversion Price under this Section 3(f)(ii) reduce the Conversion Price : -
to less than $4.00 (without taking into account any adjustrnents to the Conversion Price -
under Section 3(c) hereol).

(i}  Second Company Redemption Rights. Subject to the

restrictions and conditions contained in paragraph (a) of this Section 3 and the exercise

by any holder of its right to redeem Preferred Shares under Section 4, commencing afler

the Closing Date, thc Company may, at its option, fom time to time, require all holders

lo redeen their Preferred Shares, in whole or in part as specified by the Company (such

redemption, a "Secord Company Redemption" and, collectively with a First Company
Redemption, a "Company Redemption") at the Company Redemption Price pursuant (o

a Company Redemption Notice following the procedures sel forth in Section 3(H(v);

provided, however, that no Second Company Redemption shall be permitted during

(A) the period ending 365 days after the Closing Date or (B) any time from and after 366

days after the Closing Date unless: (I) the Registration Statement has been effective o
under the Act [or at least 60 consccutive days preceding the date of such Company e
Redemption Notice and (I0) in the casc of 2 Second Company Redemption during the

period specified in the preceding clause (A), the Closing Bid Price of the Common Stock

is equal to or greater than 170% of the Initial Conversion Price for the 20 consecutive

Trading Days preceding the date of such Company Redemption Notice, and in the case of

a Second Company Redemption during the period specified in the preceding clause (B), . .
the Closing Bid Price of the Common Stock is equal fo or greater than 150% of the Initial
Conversion Price for the 20 consecutive Trading Days preceding the date of such

Company Redemption Notice. A Second Company Redemption shall be effective upon

the close of business on the 15% Trading Day after the datc that the Company

Redemption Notice is received by each holder.

(iv)  Ifthe Company clects lo make a Company Redemption, the -
Company shall, within five Trading Days after the date the Company first became
eligible to clect any such Company Redemption, give a Company Redemption Notice to
the holders that it will require the holders to redeem the Preferred Shares pursuant to this
Scction 3(1), subject to the applicable terms and conditions of clauses (i) through (iii) of
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this Section 3(f) being satisfied. Any Company Redemption Notice must be given by
facsimile or by overnight courier to the holders. The Company Redemption Notice shall
be addressed to each such holder at the facsimile number or address of such holder
appearing on the books of the Company or given by such holder to the Company for the _ .
purpose of notice. The Company Redemption Notice shall state the number of Preferred ' T
Shares of each holder required to be rcdeemed and, within not more than five Trading
Days after the effcctive date of the Company Redemption, such holder shall surrender 1o
the Company at the place designated in the Company Redcmption Notice, or to an agent .
designated by the holder, such holder's Preferred Stock Certificate(s) representing the [
shares so redeemed against payment in cash of the applicable Company Redemption o
Price. Ifthe Registration Statement does not remain continuously effective duning the
period commencing upon the delivery of the Company Redemption Notice and endin gon
the date the Compauy Redemption is effective, the Company Redemption Notice with
respect to each holder shall be voidable at the option of such holder. Ifless than all of the
outstanding Preferred Shares are to be redecmed under this Scction 3(f), then the
Company shali redcem a pro rata portion from each holder zccording to the respective S
numbecr of Preferred Shares held by such holder on the dale the Company Redemptionis . -
effective.

(&) Mandatory Conversion at Maturity. If any Preferred Shares remain S
outstanding on the Maturity Date (as defined below), then all such Preferred Shares shall T '
be converled as of such dale in accordance with this Scction 3 as if the holders of such -
Preferred Shares had given the Conversion Notice at the Maturity Date; provided, T
however, that if a Triggering Event has occurred and is continuing on the Maturity Date,
then the Company shall, within five Trading Days following the Maturity Date (unless o
otherwise notified in writing by the holder of its requost to have the Preferred Shares S —
converted inlo Common Stock), pay to cach holder of Preferred Shares then outstanding, e
in immediatcly available finds, an amount cqual to the Triggering Bvent Redemption
Price (as defined below) as of the Maturity Date. All holders of Preferred shares shall
thezeupon swrendcr all Preferred Stock Certificates, duly endorsed for cancellation, to
the Company or the Transfer Agent, provided that the Company has complied with its
obligations under this Section 3. "Marurity Date" mcans the date which is five years
after the Issuance Date, subject to extension pursuant to Scction 2(b)(vii) of the
Registration Rights Agrecment, which extension shall include 1.5 days for each day in
any Suspension Grace Period (as defined in the Registration Rights Agreement).

() Fractional Shares. The Company shall not issue any fraction of z
share of Common Stock upon any conversion. All shares of Common Stock (including R
fractions thereof) issuable upon conversion of more than one Preferred Share therefore
shall be aggregated for purposes of determining whether the conversion would result in
the issuance of a fraction of a share of Commeon Stock. If, after the aforementioned
aggregation, the issuance would resull in the issuance of a fraction of a share of Common
Stock, the Company shall round such fraction of a share of Common Stock up or down (o’
the nearest whole share.
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(1) Taxes. The Company shall pay any and all taxes which may be
imposed upon it with respect to the issuance and delivery of shares of Common Stock
upon the conversion of the Preferred Shares.

(4) Redemption at Option of Holders.

(a) Redemption Option Upon Major Transaction. In addition to all other
nights of ihe holders of Preferred Shares contained hersin, simultancous with or after the
occurrence of a Major Transaction (as defined below), each holder of Preferred Shares
shall have the nght, at such holder's option, to require the Company to redeem all ora
portion of such holder's Preferred Sharcs at a price per Preferred Share equal to 120% ol
the Liquidation Value (the "Major Transaction Redemption Pricc").

(b) Redemption Option Upon Trggering Event, In addition to all other

rights o['the holders of Preferred Shares contained herein, simultaneous with or after the - o

occurrence of a Triggering Event (as defined below), (i) the Company shall pay in cash to
each holder Default Interest in an amount equal to 3% of the Liguidation Value for the
Preferred Shaves held by such holder for each 30-day period (prorated for any partial period)
from and after (he expiration of the Suspension Grace Period; and (ii) at any time after the
. 5th Trading Day following the expiration of the Suspension Grace Pexiod, each holder of
Preferred Shares shall have the right, at such holder’s option, 1o require the Company to
redeem all or a portion of such holder's Preferred Sharcs at a price per Preferred Share
(the "Triggering Event Redemption Pricc” and, collectively with the Major Transaction
Redemption Price, the "Redemption Price") equal to the greater of () 120% of the
Liquidation Value; and (ii) the product (such product, the "Conversion Benefit") of
(/) the Conversion Rate on the date of such holder's delivery of a Notice of Redemption
Upon Triggering Event (as defined in Section 4(f)), and (B) the greater of (J) the Closing
Bid Price on the Trading Day immediately preceding such Triggering Event or (1) the
- Closing Bid Price on the date of the holder's delivery io the Company of a Notice of .
Redemption Upon Triggering Event or, if such date of delivery is not a Trading Day, the o
next Trading Day. . I

(c) "Major Transaction". A "Major Transaction" shall be deemed to
have occurred at such time as any of the following evenis:

) the consolidation, merger or other business combination of the
Company with or info another Person (other than (A) a consclidation, merger or other
business combination in which holders of the Company's voting power immediately prior
1o the transaction continue aftcr the transaction to hold, directly or indirectly, the voting
powcr of the surviving entity or entities necessary o elect a2 majority of the nembers of
the board of direciors (or their equivalent if other than a corporation) of such entity or
cntitics, or (B) pursuant to a migratory merger clfected solely for fhe purpose of changing
the junsdiction of incorporation of the Company);

(11)  the sale or transfer of all or substantially all of the Company's
assets; or o A .
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(ii)  apurchase, tender or exchange offer made to and accepted by
the holders ol more than 30% of the outstanding shares of Common Stock.

(d) “Trigeering Event". A “lriggering Eveat" shall be deemed to have
occurred at such time as any of the following events:

)] the failure of the Registration Statement {o be declared
effective by the SEC on or prior lo the Registration Deadline;

(i}  atany time following the Closing Date while the Registration
Stalement is required to be maintained effective pursuant to the terms of the Registration
Rights Agreemcnt, the effectiveness of the Registration Statement is suspended [or any
reason (including, without limitation by reason of any suspension or slop order with
respcet to the Registration Statement or the fact that an event has occurred as a result of
which the prospectus (inchuding any supplements thereto) included in such Registration
Statement then in effect Includes zu untrue statement of material fact or omits to state a
matenial fact required (o be stated therein or necessary to make the statements therein not
misleading in Hght of the circumstances then existing), except for a period not exceeding
the Suspension Grace Period, and is unavailable to the holder of the Prefcrred Shares for
sale of the Registrable Securities (as defined i the Registration Rights Agreement) in
accordance with the terms of the Registration Rights Agreement;

(iif)  delisting of the Common Stock om the Nasdaq National
Market (or any other Approved Market where they are currently listed) at any time
following the Closing Date for longer than the Suspension Grace Period; provided that
the delisting of the Comumion Stock from one Approved Market concurrently with the
listing of the Common Stock on another Approved Market shall not be decmed a
Triggering Event; ’ :

(v)  the Company's notice 1o any holder of Preferred Sharcs,
including by way of public announcement, at any time of its intention not fo comply with
proper requests for conversion ol any Preferred Shares into shares of Common. Stock,
including due to any of the reasons set forth in Section 5(a) below, or the Company's

. [ailure to deliver Common Stock within ten Trading Days of the Conversion Date; or

(v) any represeniation or warranty by the Company was not truc
and correct at the time made (including the Issuance Date) or the Company breaches any
covenant or other term or condition of the Investment Agrecment, the Registration Rights
Agreement, this Amendment, or any other agreement, document, certificate or other
Instrument delivered in connection with the transactions contemnplated thereby or hereby,
except (1) 1o the extent thal such breach would not have a Material Adverse Effect (as
defined in the Tuvestment Agreement), and (2) in the case of a breach of a covenant
which is curable, such breach continues for a period of less than ten Trading Days.

(e) Mechanics of Redemption at Option of Holder Upon Major
Trausaction. No sooner than 15 Trading Days nor later than ten Trading Days prior to the
consummation of 2 Major Transaction, bui not prior to the public anmouncement of such
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Major Transaction, the Company shall deliver written notice thereof via facsimile and
ovemight couricer (2 "Notice of Major Transaction") to cach holder of Preferred Shares.
Al any time after receipt of a Notice of Major Transaction (or, in the event a Noticc of
Major Transaction is not delivered at least ten Trading Days prior io 2 Major Transaction,
at any timc on or after the datc which is ten Trading Days prior to & Major Transaction),
any holder of the Preferred Sharcs then outstanding may require the Company to redeem
all or a portion of the holder’s Preferred Shares, which redemption shall be effective
concurrent with the consummation of the Major Transaction, then outstanding by
delivering written notice thereof via facsimile and overnight courier (a "Notice of _ .
Redemption Upon Major Transaction™) to the Company, which Notice of Redemption -
Upon Major Transaction shall indicate (i) the number of Preferred Shares that such

holder is submitting for redemption, and (ii) the applicable Major Transaction

Redemption Price, as calculated pursuant to Section 4(a).

() Mechanics of Redemption at Option of Holder Upon Triggerine Event,

Within one Trading Day after the occurrence of a Triggering Event, the Company shall - L
deliver writtcn notice thereof via facsimile and overnight courier ("Notice of Triggering -
Event") to each holder of Preferred Shares. At any time after the earlier of a holder’s

receipl of a Notice of Triggering Event and such holder becoming aware of a Triggering

Evert, any holder of Preferred Shares then outstanding may require the Company to

redecm: all or a portion of the holder’s Preferred Shares then outstanding by delivering

written notice thereof via facsimile and overnight courier (a2 "Notice of Redemption

Upon Triggering Event”) to the Company, which Notice of Redemption Upon

Triggering Event shall indicate (1) the number of Preferred Shares that such holder is o
submitting for redemption, and (i) the applicable Triggering Event Redemption Price, as T
calculated pursuant to Scction 4(b).

(g) Payment of Redemption Prce. Upon the Company’s receipt of a
Notice(s) of Redemption at Option of Holder Upon Triggering Event or a Notice(s) of
Redemption at Option of Holder Upon Major Transaction from any holder of Preferred
Shares, the Company shall immediately notify each holder of Preferred Shares by
facsimile of the Company’s receipt of such Notice(s) or Redemption at Option of Holder
Upon Triggering Event or Notice(s) of Redemption at Option 6T Holder Upon Major I
Transaclion and each holder which has sent such a notice shall prompily submit to the
Company or its Transfer Agent such holder’s Preferred Stock Certificale(s) which such
holder bas elected to have redecmed. The Company shall deliver the applicable
Triggermg Event Redemption Price, in the case of 2 redemption pursuant to Section 4(£),
to such holder within five Trading Days after the Company’s receipt of 2 Notice of
Redemption Upon Triggering Event and, in the case of a redemption pursuant to Section
4(e), the Company shall deliver the applicable Major Transaction Redemption Price
nnmediately prior fo the consummation of the Major Transaction; provided that a
holder’s Preferred Stock Certificates shall have been so delivered to the Company; and
provided, further, that if the Company is unable to redecem all of the Preferred Shares 1o
be redeemed, the Company shall redcem an amount ffom each holder of Preferred Sharcs
being redeemed equal to such holder’s pro-rata amount (based on the number of -
Prelerred Shares held by such holder relative Lo the number of Preferred Shares
outstanding) of all Preferred Shares being redeemed. If the Company shall fail to redeem
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all of the Preferrcd Shares submitted for redemption, in addition to any remedy such

holder of Preferred Shares raay have under this Amendment, the Investment Agresment

and the Registration Rights Agreement, the applicable Redemption Pricc payable in

respect of such unredeemed Preferred Shares shall bear default interest ("Default

Interest") at the rale of 2% per month (pro rated for partial months) unti] paid in full.

Until the Company pays such unpaid epplicable Redemption Price in full to z holder of

Preferred Shares submitted for redemption, such holder shall have the option, in liew of

redemiption, 1o require the Company to promptly return to such holder(s) all of the

Preferred Shares that were submitted for redemption by such holder(s) under this Section

4 and for which the applicablc Redemption Price has not been paid, by sending writlen e
notice thereof to the Corupany via facsimile (the "Void Optional Redemption Notice"). o
Upon the Company’s receipt of such Void Optional Redemption Notice(s) and prior to o
payment of the full applicable Redemption Price to such holder, (i) the Notice(s) of o
Redemption at Option of Holder Upon Triggering Event or the Notice(s) of Redemption
al Option of Holder Upon Major Transaction, as the case may be, shall be null and void
with respect to those Preferred Shares submitted for the redemption and for which the
applicable Redemption Price has not been paid, (ii) the Company shail immediately
return any Preferred Shares submitted to the Company by each holder for redemption .
under this Scction 4(g) and for which the applicable Redemption Price has not been paid,
and (iif) the Conversion Price of such returned Preferrcd Shares shall be adjusted to the
lesser of (A) the Conversion Pricc as in effect on the datc on which the Void Optional o
Redemption Notice(s) is delivered to the Company and (B) the lowest Closing Bid Price R
during the period beginning on the date on which the Notice(s) of Redemption of Option S
of Holder Upon Major Transaction or the Notice(s) of Redemption at Option of Holder S
Upon Triggering Event, as the casc may be, is delivered to the Company; provided that . __. .
no adjustment shall be made if such adjustment would result in an increase in the

Conversion Price then in cffect. Notwithstanding the foregoing, in the eveat of 2 dispufe

as to the determination of the Closing Bid Price or the arithmetic calculation of the

Redemption Price, such dispute shall be resolved pursuant to Section 3(e)(iii) above, A

holder’s delivery of a Void Optional Redemption Notice and exercise of its rights

following such notice shall not affect the Company’s obligations to make any payments

which have accrued prior to the date of such notice. Payments provided for in this

Section 4 shall have priority to payments to other stockholders in connection with a

Major Transaction. '

(5} Conversion Deficiency: Premium Price Redeniption for Conversion ] e
Deficiency. In the event that the Company does not have a sufficient number of shares of -
Corumeon Stock registered for resale under the Registration Statement (or which are exempt "
from the registration requirements under Act purszant to Rule 144(k) under the Act) oris
otherwise unable or unwilling to issue such Common Shares (including without limitation:
by reason of the limit deseribed in Section 10 of the Registration Rights Agrecment) in S
accordance with the terms of this Amendment for any reason afier receipt of a Conversion -
Notice, then:

{2) (1) The Company shall pay in cash to each holder an amount equal to
3% of the Liquidation Value for the Preferred Shares held by such holder for each
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30-day period (or portion thereof} that the Company fails or refuses 1o issue
Common Shares in accordance with the terms of this Amendment; and

Gi) At any time five days after the commencement of the running
of the first 30-day pcriod described above in clause (i) of this paragraph (), at the request of
any holder pursuant to a Notice of Redemption, the Company promptly (1) shall purchase
from such holder, at a purchase price cqual to the Triggering Event Rederaption Price as of
that Conversion Date, the number of Preferrcd Shares equal to such holder's pro rata share
of the "Deliciency", as such term is defined below, if the failure to issue Common Shares
results from the lack of a sufficient number thereof and (2) shall purchasc all (or such
portion as such holder may elect) of such hiolder's Preferred Shares at such Triggering Event
Redemption Price if the failure 10 issue Conumon Shares results from any other cause. The
"Deficiency” shall be equal to the number of Preferred Shares that would not be able to be
converted for Cornmon Shares, due to an insufficicnt number of Common Shares available,
if all the outstanding Preicrred Shares were submitted for conversion at the Conversion
Price sel forth herein as of the date such Deficiency is determined. Any request by a holder
pursuant to this Section 5(a)(ii) shall be revocable by that holder at any time prior to its S
receipt of the Triggering Event Redemption Price, e

(b) Pro-rata Conversion and Redemption. In the event the Company -

receives a Conversion Notice or Notice of Redemplion (including a Notice of
Redemption Upon Major Transaction or Notice of Redemption Upon
Triggering Event) from more than one holder of Preferred Shares on the same
day and the Company can convert and/or redeem some, but not all, of the
Preferred Shares pursuant to this Section 5, the Company shall convert and/or
redeem from each holder of Preferred Shares electing to have Preferred Shares
converted and/or redeemed at such time an amount equal to such holder’s pro-
rata amount (bascd on the number of Preferred Shares held by such holder
relative to the number of Prefeired Shares outstanding) of all Preferred Sharcs
being converted and redeemed at such time.

(6) Reissuance of Certificates. In the event of 2 conversion or redemption
pursuant to this Amendment of less than all of the Preferred Shares represented by 2
particular Preferred Steck Certificate, the Company shall promply cause to be issued and
delivered to the holder of such Preferred Shares a Preferred Stock Certificate representing
the remaining Preferred Shares which have not been so converted or redeemed.

{7) Reservation of Shares. The Company shall, so long as any of the
Preferred Shares are outstanding, reserve and keep available out of its authorized and
unissued Common Stock, solely for the purpose of effecting the conversion of the
Preferred Shares, such number of shares of Common Siock as shall from time to time be
sullicient to effect the conversion of all of the Preferred Shares then outstanding (without ,
regard o any limitations on conversions); provided that the mumber of shares of Commmon = .
Stock so reserved shall al no time be less than the number of sharcs of Common Stock for
which the Preferred Shares are at any time convertible, assuming 2 Conversion Price of
$4.00. The initial number of shares of Common Stock reserved for conversions of the
Preferred Shares and each increase in the number of shares so reserved shall be allocated
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pro rata among the holders of the Preferred Shares based on the number of Preferred
Shares held by each holder at the time of issuance of the Preferred Shares or increase in
the number of reserved sharcs, as the case may be. In the cvent a holder shall sell or
otherwisc transfer any of such holder’s Preferred Shares, each transferee shall be
allocated 2 pro rata poriion of the number of reserved shares of Common Shares reserved
for such transferor. Any shares of Common Stock rescrved and which remain allocated
to any person or entity which does not hold any Preferred Shares shall be aliocated to the
remaining holders of Preferred Shares, pro rata based on the number of Preferred Shares
then held by such holder.

(8) Voting Rights. Holders of Preferred Sharcs shall have no voting rights,
except as required by law, including, but not limited to, the FBCA, and as expressly
provided in this Amendrgent.

{9) Liguidation, Dissolution, Winding-Up. In the event of any voluntary or

involuntary liquidation, dissolution or winding up of the Company, the holders of the
Preferred Shares shall be eniitled to receive in cash out of the assets of the Compariy,
whether from capital or from earnings available for distribution to its stockholders (the
"Preferred Funds"), before any amount shall be paid to the holders of any of the capital
stock of the Company of any class junior in rank to the Preferred Sharcs in respect of the
preferences as to the distributions and paymenis on the liquidation, dissolution and
winding up of the Company, an amount per Preferred Share equal to the Liquidation
Value; provided that, if the Preferred Funds arc insufficient to pzy the full amount due to
the holders of Preferrcd Shares and holders of shares of other classes or series of
preferred siock of the Company that are of equal rank with the Preferred Sharcs as to
payments of Prelerred Funds (the "Pari Passu Shares”), then each holder of Preferred
Shares and Pari Passu Shares shall receive a percentage of the Preferred Funds equal to
the full amount of Preferred Funds payable to such holder as a liquidation preference, in
accordance with their respective Arficles of Amendment, as a percentage of the full
amount of Preferred Funds payable to al} holders of Preferred Shares and Pari Passu
Shares. The purchase or redemption by the Company of stock of any class, in any
manner permilted by law, shall not, for the purposes hereof, bs regarded as a lignidation,
dissolution or winding up of the Company. Neither the consolidation or merger of the
Company with or into any other Person, nor the sale or transfer by the Company of less
than substantially all of its asscts, shall, [or the purposes hereof, be deemed to be a
liquidation, dissolution or winding up of the Company. No holder 6f Preferred Shares
shall be entitled to receive any amounts with respect thereto upon any liquidation,
dissolution or winding up of the Company other than the amounts provided for herein;
provided that a holder of Preferved Shares shall be entitled to 2il amounts pr BVIOLLSly
accrued with respect to amounts owed hereunder.

(10)  Prefemred Rank; Participation. All shares of Common Stock shall be of
junior rank to all Preferred Shares in respect to the preferences as to distributions and
payments upon the liquidation, dissolution and winding up of the Company. The rights
of the shares of Common Stock shall be subject to the preferences and rclative rights of
the Preferred Shares. Without the prior express wrilten consent of the holders of not less
than a majority of the then-outstanding Preferred Shares, the Company shall not hereafter
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authorize or issue additional or other capital stock that is of senior rank or pari passu rank B
to the Preferred Shares in respect of the preferences as to distributions and payments
upon the hquidation, dissolution and winding up of the Company; provided, however,
that the Company may issue additional or other capital stock that is of senior rank or par o
passu rank with the Preferrcd Shares in connection with (2) a Permitted Transaction; or -
(b) the capitalization of Able, ICP, Inc. Without the prior express writien consent of the

holders of not less than a majority of the then-outstanding Preferred Shares, the Company

shall not hereafier authorize or make any amendment to the Company’s Articles of

Incorporation or bylaws, or file any resolulion of the board of directors of the Company

with the Secretary of State of the State of Florda containing any provisions, which would

adversely aflect or otherwise impair the rights or relative priority of the holders ol the

Preferred Shares relative to the holders of the Common Stock or the holders of any other

class of capitzl stock. In the cvent of the merger or consolidation of the Company with or

into another cozporation, the Preferred Shares shall maintain their relative powers,

designations and preclerences provided for hercin and no merger shall result inconsistent .
therewith.

(11) Reshiction on Redemption and Cash Dividends with respect to Other
Capital Stock. Until all of the Preferrcd Shares have been converted or redeemed as

provided herein, the Company shall not, directly or indirectly, redeem, or declare or pay
any cash dividend or disiribution on, its Common Stock without the prior express wiitten
consent of the holders of not less than two-thirds of the then outstandifg Preferred
Shares. - : e

(12) Limitation on Number of Conversion Shares. Notwithstanding any o
other provision herein, the Company shall not be obligated to issue any shares of ) -
Common Stock upon conversion of the Preferrcd Sharces if the issuance of such shares of
Common Stock would exceed that number of shares of Common Stock which the
Company may issue upon Conversion of the Preferred Sharcs (the "Exchange Cap") o
without breaching the Company’s obligations under applicable rules or regnlations "
reiating to the Nasdaq National Market, except that such limitation shall not apply in the
event that the Company (a) obtains the approval of its stocklholders as required by )
applicable rules and regulations relating to the Nasdaq National Market for issuances of R
Commeon Stock in excess of such amount or (b) obtains a written opinion from outside '
counsel to the Company that such approval is not required, which opinion shall be
reasonably satisfaclory to the holders of a majority of the Preferred Shares then
outstanding. Ifand to the extent that any such stockholder approval is required, the
Company shall as soon as practicable use its Best Eflorts (o obtain such approval in
accordance with Section 3(e)(vii) of this Amendment. Until such approval or written
opinion is obtained, no puxchaser of Preferred Shares pursuant to the Investmient
Agreement (the "Purchasers") shal] be issued, upon conversion of Prelerred Shares,
shares of Common Stock in an amount greater than the product of (i) the Exchange Cap
amount multiplied by (ii) a fraction, the numerator of which is the number of Preferred L
Shares issued to such Purchaser pursuant of the Investment Agrecment and the
denominator of which is the aggregatc amount of all the Preferred Shares issued to the
Purchascrs pursuant 1o the Investment Agreement (the “Cap Allocation Amount"). In
the event that any Purchaser shall sell or otherwise transfer any of such Purchaser’s
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Preferred Shares, the transfcree shall be allocated a pro rata portion of such Purchaser’s
Cap Allocation Amount. In the event that any holder of Preferred Shares shall convert all
of such holder’s Preferred Shares into a number of shares of Common Stock which in the
aggregate, is less than such holder’s Cap Allocation Amount, then the difference between
such holder’s Cap Allocation Amount and the number of shares of Common Stock
actually {ssued to such holder shall be allocated to the respective Cap Allocation
Amounts of the remaining holders of Preferred Shares on a pro rata basis in proportlon to
the number of Prcferred Shal es then held by each such holder.

(13) Vote to Change the Terms of or Issue Preferred Shares. The

affirmative vote at a meeting duly called for such purpose or the wrilien consent without
a meeting, of the holders of not less than two-thirds of the then outstanding Preferred
Shares, shall be required for (a) any change to this Amendment or the Company’s
Articles of Incorporation which would amend, alter, change or repeal any of the powers,
designations, preferences and rights of the Prefemred Shares, or (b) any issuance of
Prelerred Shares other than pursuant to the Investment Agreement.

(14) Lost or Stolen Certificates. Upon réceipt by the Company of evidence
satisfactory to the Company of the loss, theli, destruction or mutilation of any Preferred
Stock Certificate(s) representing the Prefcrred Shares, and, in the case of loss, thefi or
destruction, of any indemnification undertaking by the holder to the Company and, in the
case of mutilation, upon surrender and cancellation of the Preferred Stock Certificate(s),
the Company shall execute and deliver new preferred stock certilicate(s) of like tenor and
date; provided, however, the Company shall not be obligated to re-issuc preferred stock
cemf cales if the holder contemporaneously requests the Company to convert such
Preferred Shares into Common Stock.

(15) Remedies, Characterizations, Other Obligations. Breachesand =~ R
Injunciive Relief. The remedies provided in this Amendment shall be cumulative and in
addition to all other remedies avajlable vnder this Amendment, at law or in equity
(including a decree of specific perfommnce and/or other injunctive relief), noremedy
contained herein shall be deemed a waiver of compliance with the provisions giving rise '
to such remedy, and nothing herein shall limi! a holder’s right to pursue actual damages
for any failure by the Compan‘y 1o comply with the terms of this Amendment. The
Company covenanis to each holder of Preferred Shares that there shall be no
characterization concemning this instrument other than as expressly provided herein.
Amounts set forth or provided for herein with respect to payments, conversion and the
like (and the computation thereof) shall be the amounts to be received by the holder
thereof and shall not, except as expressly provided herein, be subject o any other
obligation of the Company (or the performance thereof). The Company acknowledges
that a breach by it of its obligations hereunder will cause irrcparable harm to the holders
of the Preferred Shares and that the remedy at law for any such breach may be
inadequate. The Company therefore agrces 1hai, in the event of any such breach or L
threatened breach, the holders of the Preferred Shares shall be entitled, in addition to all '
other available remedies, to an injunction restraining any breach, with the necessity of
showing economic loss and without any bond or other sceurity being required.
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(16}  Specific Shall Not Limit General: Construction. No specific

provision contained in this Amendraent shall limit or modify any more general provision
contained herein. This Amendment shall be deemed to be jointly drafted by the
Company and the initial holders of the Preferred Sharcs and shall not be construed
against any person as the drafter hereof. . '

(17)  Lailure or Indulgence Not Waiver. No failure or delay on the part of a

holder of Preferred Shares in the exercise of any power, right or privilege hereunder shall

operate as a waiver thereof, nor shall any single or partial exercise of any such power,
right or privilege preciude other or further cxercise thereof or of any other right, poOwer or
privilege.

(18) Nofices. Any nolice required to be delivered pursuant to the terms of
this Amendment shall be delivered, unless otherwise provided in this Amendiment, in
accordance with the terms, and subject to the notice provisions ol the Investment
Agreement.

(19)  Force Majeure. The Company shall not be liable for any default or
delay in the performance of its obligations under this Amendment if and only to the
extent such delay or default is caused by Force Majeure; provided, however, that nio event
of Force Majeure shall excuse any such defzult or delay for longer than an aggregate of
30 days in any calendar year. '
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IN WITNESS WHEREOF, the Company has caused the foregoing Articles of
Amendment to the Articies of Incorporation to be signed on Janmary 3}, 2000,

ABLE TELCOM HOLDING CORP.

Name: AN A &j/
Title: C;ig)i P:i}sf -
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EXHIBIT I

ABLE TELCOM HOLDING CORP. R
CONVERSION NOTICE ’ | ,

Reference is made 1o the Articles of Amendment for the Series C Convertible
Preferred Stock (the "Axticles of Amendment"). In accordance with and pursuant to the
Articles of Amendment, the undersigned hereby clects to convert the nurmber of shares of
Series C Convertible Preferred Stock, par value $0.10 per share (the "Preferred Shares™),
of Able Telcom Holding Corp., a Florida corporation (the "Company"), indicated below
into shares of Corumon Stock, par value $.001 per share (the “Common Stock"), of the
Company, by tendering the stock certificate(s) representing the Preferred Shares specified
below as of the date specified below. ) '

Date of Conversion: : ' " § _ - o

Number of Preferred Shares to be converted: I

Stock certificate no(s). ol Preferved Shares to be converted: e

Please confinm the following information:

Conversion Price:

Number of shares of Common
Stock to be issued:

Please 1ssue the Common Stock into which the Preferred Shares arc being converted and,
if applicable, any check drawn on an account of the Company in the following name and o
to the following address: : D

Issue to: ' ' R

Facsimile Number;

Authorization:

Title: L

Dated:

Account Number
(if clectronic book
entry fransfer) e
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Transaction Code Number
(if electronic book
entry transfer):

0307030

THIS NOTICE MUST BE DELIVERED TO COMPANY AND TRANSFER
AGENT
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