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THIRD AMENDMENT '
TO _
ARTICLES OF INCORPORATION OF
CAL-GAT, INC.

Pursuant to the provisions of Sections 607.1003 and 607,1006 of the Florida Business
Corporation Act (1993), the undersigned corporation adopts the following ThJId. Amendment to its
Articles of Incorporation: o :

. , o
1. The pame of the corporation is CAL-GAT, Inc. (the “Cmporaﬁon"). ETUNC -0
<o DT

2. The following amendments to the Articles of Incorporation weré adopted Ejfi e
the sole ghareholder and all of the Directors of the Corporation (the number of votes cast ‘p {'ﬂ
being sufficient for approval) by the Unanimous Written Consent of Directors aad Sole™ "r 3
Sharsholder of the Corporation in Lien of & Special Joint Meeting dated as of Ooct. 28, ™ T (,:
2003 in the manner prescribed by Sections 607.1003 and 607.1006 of the Florida Business ./C;% s

=4

A ARTICLE III entitled Purpose is hereby amended to read in its entirety s follows:

Notwithstanding any provision hereof to the conwary, the following shall govern: The
pature of the business and of the purposes to be conducted and promoted by the Corporation is to
engage solely in the activity of acting as a general partner of CAL-GAT Limited Partnership, a
Florida limited partmership (the “Partnership™), whose putpose is to own, hold, sell, assign, transfer,
operais, lease, mortgage, pledge and otherwise deal with property commonly known as Los Gatos
Medical Office Building located in Los Gatos, California (the “Project™). The Corporation shall
exercise all powers emumerated in the General Corporation Law of Florida necessary or convenient
to the conduct, promotion or attainment of the business or purposes ctherwise set forth herein.”

B.  ARTICLE VI entitled Indemnificafion is hereby amended to %cad in its entirety as
follows:

i“®

The Corporation shall inderanify any officer or director, or any formcr officer or director to
the full extent permitted by law. Notwithstanding any provision hereof to the contrary, the
following shall govem: Any indemnification shall be fully subordinated to apy obligations
respecting the Partncrship or the Project and shall not constitute a claim against the Corporation in
the event that cash flow is insufficient to pay such obligations.”

C. ARTICLE X entitled Independent Divector is hereby amended to read in its entirety
as follows: L
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“ARTICLE X = INTENTIONALLY DRI FTED.”

D, ARTICLE XII entitled Single Purpose Entity is hereby amended to read in
its entirety as follows:

“
—

The Corporation shall at all time remain 4 "single purpose entity” imd, in furtherapce
thereof, the Corporation shall:

{a)  Not own apy asset or property other than a general pari::mhlp interest in
the Partnership, which owns, manages and operates the Project;

(b)  Not engage in any business other than the ownership of its interest in the
Partnership and will conduct and operate its business as presently conducted and operated;

()  Not enter into any contract or agreement on behalf of the Partmership with
any Affiliate (as defined below), any constituent party or any Affiliate of any constituent party,
any guarantor or any Affiliate of any guarantor, &xcept upon terms asd conditions that are
intrinsjcally fair and substantfally similar to those that would be avaﬂable on an arms-length
basis with third parties other than any such party;

{d) Not incur on behalf of the Partuership any debt, secured or unsecured,
direct or contingent (including guaranteeing any obligation), other than (i) Loan (as defined
below), and (ji) trade payables incurred in the ordinary course of the business of owning and
operating the Project, which trade payables shall be customary, unsecured and paid within sixty
(60) days of having been incurred, and on the terms and not in excess of the amownt set forth in
the Lozn Documents (as defined below);

(e) Not'make any loans or advances on behalf of the Partnership to any third
party (including any Affiliate or constituent party of the Coxporation, any guarantor (a
“Guarantor”) or any Affiliate or constituent party of 2 Guarantor} and not acqmre obligations or
securities of its Affiliates or constituent parties;

()  Remain solvent and pay its debis and liabilities (including, as applicable,
shared persennel and overhead expenses) from its assets ag the same shall become due to the
extent that it hay fonds available)

(&)  Preserve its existence a3 an entity duly organized, validly existing and in
good standing under the laws of the jurisdiction of its organization or formation and shall not,
without the prior written consent of Merrill Lynch (as defined below) {so long as the Loan is
outstanding), amend, modify, terminate or fail to comply with the provisions of this Agreement;

(hY  Porm, acquire, own or hold amy new subsidiary (whether corporate,
parinesship, limited liability company or other) or make any investments m, any Person without
the consent of Merrill Lynch;,

2
(((FI03000306688 3))) FLEOALMusiertPFOLIO2 RefinaceiLos Guas- ThirdAmend Amafine2.doo

- I



OCT. 29. 2003 2:57PM BROAD AND CASSEL . “NO. 241 P ¢

(((F103000306588 3

(i)  Maiotain all of its books, records, financial statements and bank accounts
separate: from those of its Affiliates, any constituent party and any other Persod or entity, will file
its own tax retoxms as required by federal and state faw and will maintain its books, records,
resolutions and agrecrments as official records;

)] At all times will hold itself out to the public as a legal enhty separate and
distinct from any other entity (including any Affiliate, Guarantor or any constitnent party), shall
correct any kmown misunderstanding regarding its status as a separate entity, shall conduct
business in its own name, shall not identify itself or any of its Affiliates as a division or part of
the other and shail maintain and utilize separate stationery, invoices and checks;

(k  Maintain adcquatc capital for the nommal obhgaﬁons reascmably
foreseeable in & business of its size and character and in light of its mntemplated business
operations;

) Not seek or effect the lignidation, dissolution, witding up, consolidation
or merger, in whole or in part, or itself or of the Partership, or any sale of all or substantially al)
of ifs assets or the assets of the Partnership;

(m) Notcommingle its finds and other assets, those of any Affiliate, Guarantor
or constituent party or any other Person or entity;

(n)  Maintain its assets in such a mramner that it will not be 'ccstly or difficult to
scgrogate, ascertain or identify its individual assets from those of any Affiliate, Guarantor, or
copstituent party or any other Person or entity;

(o)  Not hold itself ont to be responsible for the debis or obligations of any
other Person, or the decisions or actions respecting the daily business or affairs of any other
Person;

(p}  Not guarantee or become obligated for the debis of ey other entity or
person or hold itself out to be responsible for the debts of another Person or entity;

(@)  Notshare any common logo with or hold itself out as or be considered as a
department or division of () any general partner, principal, member or Affiliate of the
Corporation or Parmership, (ii) any Affiliate of & general partner, prinmpal or member of the

Corporation or Partmership, or (iii) any other Person or entity;

{1 Not fail to allocate fairly and reasonably aay ove:i:&ad expenses that are
shared with an Affiliate, including paying for office space and services performed by any
employee of an Affiliate;

(s) Not pledge its assets for the benefit of any other Person ot entity;

3] Not fail to wmaintain a sufficient oumber of employees in light of its
contemplated business operations;

3 P
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{u)  Not sell or lease, or otherwise dispose of all or subétantially all of the
asgets of the Corpoeration or the Partnership except in a manner, if any, consigtent with the
requirertents of the Merrill Lynch Loan Documents;

(v}  Not amend, modify or alter the Axticles of Incorporation or Bylaws of the
Clorporation, o the Partnership’s Certificate of Limited Partaership or Partnership Agreement, or
permit the tramsfer of any stock of the Corporation or partnership interest in the Partmership
except as expressly permitted by Merxill Lynch o writing;

(w}  Not take any of the following actions without the affirmative vote of one
hundred (100%) percent of 1is Board ofl:hrcctors

(1)  File or comsent to the filing of any bankruptey, insclvemey or
reorganization case or proceeding under any applicable insolvency law or
otherwise seek any relief under any laws ralating to the relief from debts or the
protection of debtors generally;

(2)  Seek or comsent to the appointment of a receiver, liquidator,
agsignee, trustee, sequestrator, custodian or any similar official for the
Corporation or a substantial portion of its properties;

(3)  Make any assignment for the benefit of its creditors; or
(4)  Take any action in furtherance of any of the foregoing.

{x) Do or cause to be done all things necessary to observe its organizational
formalities and not terminate or fil to comply with any of the provisions of this Section 2.2;

()  Have no obligation to indemnify its officers, directors, members, partners,
members, springing members or special member, as the case may be, except 1o the extent that
such obligation is fully subordinated to the Loan and will not constitute a claim against it if cash
flow (as distinet from funds from other sources, such as insurance} in excess of the amount
required to pay the Partnership's obligations secured by the Loan Documents is insufficient to pay
such obligations;

()  Not make or permit to remain outstanding any loan or advance to, or own
ot acquire any stock or securities of, any person or entity, except that the Partnership may invest
in those investments permitted under the Loan Documents and may make any advance required
or expressly pemmitted to be made pursvant to any provisions of the Loan Documents and permit
the same to remain outstanding in accordance with such provisions; and

(aa) Not permit any Affiliate or constituent party independent access to its bank
accounts; except in connection with property or cash management activities consistent with the
texms of the Loan,”

E.  The following Articles XTI and XTV are added to the Articles of Incorperation:

4 '
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Notwithstanding any provision hereof to the contrary, the following shall govern: The
Corpotation shall only incur or cause the Partnership to incur indebtedness in an amount
necessary to refinance, operate and maintain the Project. For so long as any mortgage lien exists
on the Project, the Corporation shall not and shall not cause the Partnership to ineur, assume, or
guaranty any other indebtedness. For so long as the Parfpership remains mortgagor of the
Project, the Corporation shall not cause the Partoership to dissolve. The Corporation shall not
and shall not canse the Partnership fo consolidate or merge with or into any other entity or
convey or transfer its properties and assets substantially as an entirety to any entity unless (i) the
entity (if other than the Corporation or Partnership) formed or surviving such conselidation or
merger or that acquired by conveyance or transfer the properties and assets of the Corporation or
Partnership substantially as an entirety (a) shall be organized and existing under the laws of the
United States of America or any State or the Digtrict of Columbia, (b) shall include in its
organizational documents the same limitations set forth in this Article XU and in Article XTI,
and {c) shall expressly assume the duty and punctual performance of the Corporation’s
obligations; and (ii) immediately after giving effect to such transaction, no default or event of
default under any agreement to which it is a party shall have been committed by this Corporation
or the Parinership and be continuing. For so long as a mortgage lien exists on the Project, the
Corporation shall not voluntarily commence a case with respect to itself or cause the Partnership
to voluntarily commence 2 casc with respect to itself, as debtor, under the Federal Bankruptcy
Code or any similar fedetal or state statute without the unanimous consent of the Board of
Directors. For so long a5 a mortgage lien exists on the Project, no matetial amendment to the
Corporation’s Article of Ineorporation or to the Corporation’s By-Laws nor to the partnership
agreement of the Partmership may be made without first obtaining appmval of the mortgagee
holdmg a first mortgage on each of the Projects.”

“ARTICLE XTV = DEETNITTONS

Capitalized ferms used herein but not otherwise defined shall have the following
meanings:

Affiliate, The term "Affiliate" means any person coptrolling or controlled by or under
common control with the Partnership including, without limitation (i) any person who has a
familial relationship, by blood, marriage or otherwise with any partner or employee of the
Partnership, or any affiliate thereof and (i) any person which receives compensation for
administrative, legal or accounting services from this Parmership, or any affiliate. For purposes
of this definition, "control" when used with respect to any specified person, means the power to
direct the management and policies of such person, directly or indirectly, whether through the
ownersbip of voting securities, by contract or otherwise; and the terms "controlling" and
"econtrolled™” have meanings correlative to the foregoing.

Person. The term "Person” meaps any iodividual, corporation, partnership, limited
lizbility company, joint venture, association, joint stock company, frust (including any
beneficiary thereof), unincorpomated orgamzatum, or government ot any agency or political
subdivision thereof. -

s
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Loan. A first priotity deed of trust loan from Merrill Lynch Capital, a Division of Merrill
Lynch Business Financial Services Inc., a Delaware corporation (or smy of its affiliates,
successors and assigns) in the original princlpal amount not to exceed $13,040,000.00.

Loan Docnments. Any documents or instruments evidencing or s:ecuring Loan from
Merrill Lynch.

|
Mexrili Tynch, Merrill Lynch Capital, a Divigion of Merrill Lynch Business Finangial
Services Inc., a Delaveare corporation. (or any of its affiliates, successors and assigns)."

IN WITNESS WHEREOF, the undersigned has executed these Aruclcs of Amendment
this 28th dayof October ,2003.

CAL-GAT, INC., a Florida corporation

Patrick J. DiSalvo, Vice Pregident

s
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