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COVER LETTER

TO: Amendment Section
Division of Corporations

nAME oF corroration: BIOHEART, INC.
DOCUMENT NUMBER: P9_9000071 815

The enclosed Articles af Amendment and fee are submitted for filing.

Please return all correspondence concerning this matter to the following;

Angel_ Rodriguez

Name of Contact Person

BIOHEART, INC.

" Firm/ Company

13794 NW 4th Street, Suite 212

Address )

SUNRISE FL 33325

City/ State and Zip Code

A ROORI G 2-

-asod-bgeuz@bloheamnc com

E,-mail address: (1o be used for future annual report notifl cauon)

For further information concern{ng this matter, please call:

i

Angel Rodriguez - (954 835:1500

Name of Contact Person Area Code & Daytlme Tclephone Number

_ Enclosed is a check for-the féllowing,= amount made payable to the Florida Department of State: :

O $3s5FilingFee  M$43.75 ang Fee&  [1343.75FilingFee &  [1$52.50 Filing Fee
C Certificate of Status Certified Copy . Ccmﬁcate of Status
(Additional copy is Certified quy
enclosed) {Additional Copy
. is enclosed)
Mailing Address = Street Address
Amendment Section | | Amendment Section
. Dmsmn of Corporations Divisioh of Corporations -
"P.0. Box 6327 Clifton Building :
Tallahassee, FL. 32314 : 2661 Executive Center Circle

Tallahassee, FL 32301



Articles of Amendment

to
Articles of Incorporation S
of ;

BIOHEART, INC.

(Name of Cgrngx;a'lion as currently ﬂ‘led with .tge Florida Dept. of State)
PO9000071815

(Document Number of Corporation (if known)

Pursuant to the provisions of section 607. 1006, Florida Statutes, this Florida Proflt Corporation adopts the following amendment(s) to
its Articles of Incorporation:”

- A, Jfamending name, ¢nter the pew name of ihg corperation;
The new .

name must be d:srmgmshable and coma:‘n the word carpomnon, " “company,” or 'Iﬂcdrporared" or. the abbreviation™ *
“Corp.,” “Inc..” or Co..” or the a‘esignarmn “Corp,” "“fne,” or "Co". A prqfessiona! corpora.'mn name must cantain the s

word “chartered,” “praﬁzssmna! association, ™ or the abbreviation ' A

Enter new pri cipal £33, § Icable'

B.
(Principal office address MUST BE 4 STREET ADDRESS))

C. Enter new ﬁlgill ng address. if 'agu' plicable; s
(Maiting address MAY BE 4 POST OFFICE BOX)

ist red ind/gr the new re steredo dress:

Name of New Registered Agent -.

(Florida street address)
New Registered Office Address: ___- - : ., Florida_..___
S ’ Lo Ci) . - {Zip Code)

. New elsteredA ent’s Sig f changing Reglstered
1 hereby accept the appamrmem as regrstered agent.” Tam faml!rar whh and ar.‘cep! the obhganans of rhe pasmon

 -Signature of New Registered Agent, if changing |
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If amending the Otfficers and/or Directors, enter the title and name of each officer/director being removed and title, name, and
address of each Officer and/or Director being added: ’ ‘
{Attach additional sheets, if necessary) .

Please note the gffficer/director title by the first letter af the gffice title: .

P = President: V= Vice President; T= Treastrer; S= Secretary; D= Director; TR= Trustee; C = Chairman or.Clerk; CEO = Chief
Executive Officer; CFO = Chief Financial Officer. If an officer/director holds mare than one title, list the first letter of edch office
held. President, Treasurer, Director would be PTD. AN

B
Changes should be noted in the following manner. Currently John Doe is listed as the PST and Mike Jones is lisipd (i3 the f%ere&is P

a change, Mike Jones leaves the corporation, Sally Smith is named the V and S, These should be noted as John Dok BT as aChnnge’ ﬂz”
Mike Jones, V as Remove, and Sally Smith, SV as an Add, ' e . i
Example: . . o _ . - e, TS '&@
" X Change - BL. JohnDog : W e

X Remove ' Mike Jope ' _
X Add L SY  Sally Smith - ;
Type of Action Title . Name ; Address =

- {Check One) ) - S Py .' " } -
o Chamge - B 2/?(/Cr{ C)Mrod- /427, @ﬂww,w‘/

A - - Coon 2ab1o, MV S
lLRefﬁov‘;. . ' ’

. 2) ___ Change

Add

7 ____ Remove

1) Change

Add

Remove

"4y __- Change .

Add

Remove

] 5 .Change

Add

Remove

6) ___ Change

Add

Remove
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E. If amending or adding additiona) Articles, enter change(s) here:
(Attach additional sheess, if necessary).  (Be specific) '

Artacle I of the Articles of Incorporation are amended to include the followmg

5 A

- Certificate of Designations of Preferences, Rights 2, g,
Limitations of Series A Convertible Preferred Stock = <. _d’/) “‘q;{@

S :
- ‘ AN o~

‘ — — s E

Terms of Preferred Stock - e,

Sectlon1 Definitions. For the purposes hereof, the following terms shall have ° _ ""if,, e @

the following meanmgs =
“Bankruptcy Event means any of the followmg events: (a) the Corporatron or :

) ..any Slgmf cant Subsndiary (as such term-is deﬁned ln Rule 1. 02( )of Regulatlon S X)

‘ thereof commences a case or other proceeding under any bankruptcy, reorgamzatlon o

arrangement, adjustment of debt; relief of debtors, dlssolutron, msotven_cy or ||qurdat|qn o

or Vsi'millar law of any juris_diction relating to the Corporation or any Signiﬁca_nt‘Subsidiary

thereof; (bj_there is eqmmenced'agalinst the Co_rpor_atien or any Significant Subsidlary .

thereof any suich case or proceeding that is not dismissed within 60 days after -

t:omr‘nencame.nt; (c) the Corporation or any SiQnIﬁéant S_ubsid lary thereof is adjudicated (continued qh fello\r\ring:neges) L

t" If an gmendmegt provides fo; ag exghgnge, reclasslﬂcg;lon, or ggncella;iou oflssggd ,s_hargs, : i

" (if not applicable. indicate N/{t)
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August 6, 2012

The date of each amendment(s) adoptlon

Effectiye date if applicable: . . .
: : " (no more than 90 days after amendment file date) -

Adoption of Amendment(s) ] (CHECK ONE)
[ The amendment(s) was/were adopted by, the shareholders. The number of votes cast for the amcndmcnt(s) %; . J{\-
by the shareholders was/were sufficient for approval. L "-»\ﬁ.a %‘ ::7::4’
Tr s ¢ e
: . (TN -
D The amendment(s) was/were approved by the shareholders through voting groups. The following statement “4-, N 3 o~ d’//\ Y

must be separately provided for each voting group entitled to vote separately on the amendment(s):

““The number of votes cast for the améridmem(s) was/were sufficient for approval

by : - B g »
. S (votinggroup) T : o ol

i The' amcndment(s) was/were adopted by the board of directors w:thout shareho]dcr action and shareholder :
action was not requlred

D The amendment(s) ‘wasiwere adopted by the mcorporators without shareholder action and shareholder S R Lo .
acuon was not requnred T

ﬂ N . f‘ SRR
".Sis’ri&tl_lm MTYV\ \/ B o AT

(Bya dlreclor, president or other officer — if dlrectors or off icers have nat been L
_ selécted, by an incorporator — if in the hands of a receiver, trustee, or other court
‘ appomted ﬁducmry by that ﬂducmry) . .

(Typed or prmtednameo[‘ person sign_mg)" R L R '

PRES10ENT ¥ CEO

(Title of person signing)
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insolvent or bankrupt or any order of relief or other order approving any such case or
proceeding is entered; (d) the Corporation or any Significant Subsidiary thereof suffers
any appomtnent of any custodian or the like for it or any substantial part of its property
that is not discharged or stayed within 60 days; (¢} the Corporation or any Significant
Subsidiary’ thereof makes a general assignment for the benefit of creditors; (f) the
: Corporatlon or-any Significant Subsidiary. thereof calls a meeting of its creditors with a
© view to arranging a composition, adjustment or restructuring-of its debts; or (g) the
Corporation or any Significant Subsidiary thereof, by any act or failure to act, expressly
indicates its consent to, approval of or acquiescence in any of the foregoing or takes any
corporate or other action for the purpose of effecting any of the foregoing.

“Change of Contro! Transaction” means the occurrence after the date hereof of .
-+ any of (a) an acqulsmon after the. date hereof by an individual or legal entity ot “group” . . - ..
(as descnbed in Rule 13d-5(b)(1) promulgated under the Exchange Act) of effective
contro} (whether through legal .or beneﬁcla] ownershtp of. .capital “stock ‘of the .
Corporatlon ‘by-contract or otherwise) of in excess of 5% of the voting securltles of the .-
Corporation, or (b) a replacement at one time or within a’one year period of more than

_ one-half of the members of the Corporation's board of directors which is not approved by

a majority of those individuals who are members of the board of directors on the date
‘hereof (or by’ those individuals who are serving as members of the board of directors on,

~ any date whose nomination to the board of directors was approved by & majority of the
members of: the board of directors who are members on-the date hereof), or {c) the
exécution by the Corporation of an agreement to which the: Corporatnon is a party or by

~ which it is bound prov1dmg for any of the events set forth above in (a) or (b) '

. “Commnss:on means the Securities and Exchange Commlssmn PERNES

" “Common Stock" means the Corporation's common stock, ‘and stock of any 'gther S
class into which such'shares may hereafter have been recla551ﬁed or changeé'f- o e
| - - ooz T
'~ e m ww
EFG A
T _____‘ . “::,‘
’g
L=
T
L

L
g

[
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“Common Stock Equivalents” means any securities of the Corporation or the
“Subsidiaries which would entitle the holder thereof to acquire at any time Common
Stock, including without limitation, any debt, preferred stock, rights, options, warrants or
other instrument that is at any time convertible into or exchangeable for, or otherwise
entitles the holder thereof to receive, Common Stock.

‘Exchange Act” means the Securities Exchange Act of 1934, as amended.

_ “Egempt Issuance” means the issuance of (a) shares of Common Stock or options
" to employees, officers or directors of the Corporation pursuant to any stock or option plan -
" duly adopted by a ma_wnty of the non-employee members of the Board of Directors of

the Corporation or a majority of the members of a committee of non-employee du"cctors_
. -established for such purpose, (b) securities upon the exercise of or conversion of any

. securities 1ssued heréunder, convertible securities, options or warrants issued and
~outstanding on the date of this Agreement, prov1ded that such securities have not been

‘amended since the date of this Agreement to increase the number of such securmes and

(c) securities issved pursuant to acquisitions or strategic transactions, prov1ded any such

issuance shall only.be to a Person which is, itself or through its sub51d1arxes, an operating :

company in a business synergzsnc ‘with the business of the Corporation and in Wwhich the

Corporatmn receives benefits in addition to the investment of funds; but shall not include L
a transaction in which the Coxporauon is issuing securities primarily for the. purpose of -

. ra.lsmg capital or to an entity whosc pnmary business is investing in securmes

“H oldg ’ shal] have the meamng given such term in Sectlon 2 hereof

“Original Issue Datc” shall méan the date of the first issuance e of any shares'ofthe . -
" Preferred Stock rcgardless of the number of transfers of any particular shares of Preferred .

Stock and regardless of the number of. certlﬁcates which may be issued to evuience such
Preferred Stock. .

“Pergon means a corporatlon an association, a part.nersmp, an orgamzatlon,

~ busmess an 1nd1v1dua1 a government or political subdivision thereof or a govemmental -

agency.

, “Sec mueg Act” means the Securities Act of 1933, as amended, and the rules and

regulatlons promulgated thereundcr

“YWAP"” shall mean the daily dollar volume-weighted average sale pnce for’ the"

Common Stock on the’ Tradmg Market on any particular Trading Day dunng the period

begirining at 9:30 a.m., New York City Time (or such other time as the Tradmg Market
‘publicly announces is the official open of tradlng), and ending at 4:00 pm, New York_
City Time {or such other time as the Trading Market publicly announces is the official =
close of trading), as reported by Bloomberg through its "Volume at Price” funcuons or, if”
the foregoing does not apply, the dollar volume-weighted average price of such security in -

the over~th=-counter market on the electronic bulletin board for such security on any

3




particular Tradmg Day durmg the period beginning at 9:30 a. m., New York City Tlmc (or
such other time as the Trading Market publicly announces is the official open of trading),

and ending at 4:00 pm., New York City Time (or such other time as the Trading Market ~

publicly announces is the official close of trading), as reported by Bloomberg, or, if no
. dollar volume-weighted average price is reported for such security by Bloombe:rg for such
hours, the average of the highest closing bid price and the lowest closing ask price of any
_ of the market makers for such security on any particular Trading Day as reported in the

!pink-sheets™hy-the Mational-Quotation-Bureau;Ine.—If-the- VWAP—cmmat—be—oalculated“ ey e

for such security on such date on any of the foregoing bases, the VWAP of such security
on ‘such date shall be the fair market value as mutually determined by the Company and

the ‘Holder. - All such determinations of VWAP- shall be appropriately and. equitably "
. adjusted in accordance with.the provisions set forth herein for any-stock dividend, stock- -

split, ‘stock combination or other similar transaction oceurring durmg any penod used to
: detenmne the Exercrse Pnce (or other perlod utilizing VWAPs).

Scctlon?. " Designation and. Amount. The series of preferred stock shall be

“designated as -its- Senes A Convertible Preferred Stock (the “Preferred Stock™) #nd the

. number of shares so designated shall be five million (5,000,000) shares (which shall not, -
. .. be subject to increase without thé consent of all of the holders of the Series A Preferred’_.— L
. Stock (each, a “Holder” and collectlvely, the “ﬂold ’) Capltahzed terms nof othermse' R

defined herem shall have the meamng given such teérms in Secnon 1 hereof

chtron @g Rights. Except as otherwise provrded herem and as’

otherwise requlrcd by law, each share of " the Preferred Stock shall have 10 votes on all s

' matters presented to be voted by the holders of common stock

_ Sectrgn 4. nguldatlo Upon any hquldatron dlssolutron or wmdmg-up of .
the Corporatlon, whether voluntary or involuntary (a “L1gmdan@”), thé Holders shall be™
entitled to receive out of the assets of the Corporation, whether such-assets aré: capital or . ¢ "
sirplus, for each share of Preferred Stock an amount equal to the Stated Value per share -; . -
plus any acerued and’ unpard dividends thereon and any other fees or llquldated damages
owing thereon’ beforé any distribution or payrment shall be made to the holders of any.
'Jumor Securitiés, and if the assets of the Corporation shall be msufﬁctent to pay in full
" such amounts then the entire assets to be distributed to the Holders shall be distributed ;
among the Holders ratably in accordance with the resPeonve amounts..that -wotild be-
. payable on’ such shares if all amounts payable thereon were paid in full. A Changc of-

Control Transaction shall not be treated as a Liquidation; The Corporatlon shall mail

* written noticé of any such Liquidation, not less than 45 days pnor to the payment date L

stated therein, to each record Holder. -

Sechon S Conversmn

) ) Conversmns at Option of Holder. Each share of Preferrecl Stock shall be R
‘ "converub]e into that number of shares of Common Stock” (subject: 1o the limitations set . .
forth i in Sectxon S(c)) deterrmned by 1ssumg one (1) share of Common %took of the s




Corporation for every share of Preferred Stock converted, at the option of the Holder, at
any time and from time to time from and after the Original Issue Date. Holders shall
effect conversions by providing the Corporation with the form of conversion notice
attached hereto as Annex A (a “Notice of Conversion™). Each Notice of Conveérsion shall
‘specify the number of shares of Preferred Stock to be converted, the number of shares of
Preferred Stock owned prior to the conversion at issue, the number of shares of Preferred
Stock owned subsequent to the conversion at issue and the date on which such conversion

-is-to- be«eﬁ'eeted—whxebdate may-net«be-pneeto thedate~the—Helder-dehvers-suchNotme";"------ =
- of Conversion to the Corporatlon by facsimile (the “Conversion Date™). If no Conversion -,‘:'. R
. Date is specified in a Notice of Conversion, the Conversion Date shall be the date that, -
such Notice of .Convetsion to the Corporation is deemed delivered -hereunder. The -
calculations and entries set forth in the Notice of Conversion shall control in the absence
of mamfest or mathematlcal error. To effect conversions, as the case may be, of shares of -
Preferred Stock; a Holder shall not be required to surrender the eemﬁcate(s) representmg
. such shares of Preferred Stock to the Corporatlon unless all of the shates of. Prefeired -

© .+ Stock represented thereby are so converted, in which case the Holder shall deliver the. |
- certificate representing such share of Preferred Stock promptly following the Conversion

Date at issue. Shares of Preferred Stock’ converted or redeemed in aecordance w1th the

. terms hereof shall be canceled and may not be reissued,

b) Meg' hg:_ﬁce of Conversion

i Dehverv of Certificate Upon Conversm_g Not Iater than three--‘ o

Tradmg Days after. each Conversion Date. (the “Share Dehxeg :Date™), the

Corporation shall deliver to the Holder (A) a certificate or certificates which, after -
the Effective Date, - shall be free of restrictive. legends and’ tradmg Testrictions -
. (other than those required by the Purchase Agreement) representmg ‘thé numberof - .
. shares' of Common Stock: being acqmred upon the conversion: of shares’ of I
. Préferred Stock, and (B) a bank check in the amoutit of accrued and ‘unpaid e
dividends (if the Corporation has elécted or is required to pay’ accrued dividends

in cash. If in the case of any Notice of Conversmn such certificate ot certificates

- . are not ‘délivered to or as directed by the applicable Holder- by the third Trading .- o

" Day after the Conversion Date, the Holder shall be entitled to elect by written

notice to the Corporatlon at any time on or before its receipt of such certificate or - - ‘
- certificates thereafter, to rescind such conversion, in which event the Corporahon s
shall 1mmed1ately return the certificates representmg the shares of Preferred Stock .

tendered for conversion.

i 1ggy,on Absolute, The C0rporat10n s obhgatmns to issue and i
deliver the’ Conversmn Shares upon conversion of Preferred Stock:in aecordance S
- with the terms hereof aré absolute and uncondmonal irrespéctive of any action or
inaction by the Holder to enforce the same, any waiver or consent with respect o
any provision hereof, the recovery of ‘any Judgmen_t against any Pérson or any

5:.--.



e 1| TR »*Reservattortef-Shﬂreﬂssuable-UporrGom'ersmn*”Theﬁorpmatmn e

action to enforce the same, Or any sctoff counterclaimn, recoupmcnt limitation or

termination, or any breach or alleged breach by the Holder or any other Person of -

any obligation to the Corporation or any violation or alleged violation of law- by

the Holder or any other person, and irrespective of any other circumstance which.

might otherwise limit such obligation of the Corporation to the Holder in
connection W1th the issuance of such Conversmn Shares.

covenants that it will at all times reserve and keep available out of its authorized

: and unissued shares of Common Stock solely for the purpose of issuance upon
conversion of the Preferred Stock and payment of dividends on the Preferred -
‘Stock, each as herein provided, free from preemptive rights or any other actual =
. 'contmgent purchase rights of persons other than the Holders, not less than such
" . .number of shares of the’ Common Stock as shall*(subject to any. additional
. requirements of the Corporation as to. resetvation of such shares set forth in the
.Purchase -Agreement) be issuable (takmg into account- the - adjustments and -
restrictions of herem) upon the conversion of all outstanding shares of Prefetred . © . .
Stock, except that in the event there are not sufficient shares of Common Stock e
* reserved or it would materially ]umt the number ‘available ‘shares of Common

Stock for i issuance, the Company will use its best efforts to increase the authorized

“iv. Tra.nsfer Tgxes The issuance.of . certlﬁcates f‘or shares of the'_, .
" Commor Stock on conversion of the Preferred Stock-shall be. made without + *7 " ",
chargé to the Holders ‘theréof for any documentary stamp or. sumlar taxes that_. TN
‘may be payable in respect of the issue or dehvery of such’ certtﬁcate, provided. -

DA

_ shares of Common Stock and the holders of Preferred Stock shall vote in favor of . * -
‘such increase.. The Corporation covenants that all shares of Common-Stock that,. -
shall be s0 issuable shall, upon issue, be duly and vahdly authonzed 1ssued and'.‘-."’
-‘.fully pald nonassessable o

that the Corporation shall not be requlred to pay.any tax that may be: payable in -

respect of’ any transfer involved in the issuance and’ delivery -of any such

: Sectlon 7 Certam Adlustments

_ tock ledends and Stock Splits, If thé Corporatton ‘at any time whﬂe '
the Prefen-ed Stoek 1§ outstanding: (A) shall pay:a stock dividend or otherwisé make a - -

distribution or “distributions on shares of its Common Stock or any other equity or equity
equivalent securities payable in shares of Common Stock (whtch for avoidance of doubt, . .
shall not mcludc any shares of Common Stock lssued by the Corporatton pursuant to this

"6

 certificate upon conversion in a name other than that of the Holder of such shares -
" " of Preferred Stock so converted and the Corporation shall niot be required to issie -
- or deliver such certificates unless or until the person 'or _persons requestmg the . :
issuance thereof shall have paid to the Corporation the amount of such tax or shall..
have estabhshed to the satisfaction of the Corporatmn that such 1ax has been paxd .



Preferred Stock),- (B) subdivide outstanding shares of Common Stock into a larger
- number of shares, (C) combine (including by way of reverse stock split) outstanding
shares of Common Stock into a smaller number of shares, or (D) issue by reclassification

of shares of the Common Stock any shares of capital stock of the Corporatmn, then the -
Conversion Price shall be multiplied by a fraction of which the numerator shall be the

number of shares of Common Stock (excluding treasury shares, if any) outstanding
before such event and of which the denominator shall. be the number of shares of

- ——Common-Steck-outstanding-after-such-event.— Ay -adfustment-mrade-pursuant-to-this — -

Section shall become effective immediately after the record date for the determination of -

stockholders entitled to receive such dividend or distribution and shall bécome effective - -
iimediately after the effective date in the case of. a_subdivision, combination - or -

re-clasmﬁcatlon .

: - b) Pro Rata Distributions. If the Corporation, at any time while Preferred
Stock is outstanding, shall distribute to all holders of Common Stock (and not to Holders)
: evadences of its mdebtedness or assets or rights or warrants to subscribe fot or purchasc
any secunty, then in each such case the Conversion Price shall be determmed by
" multiplying such Conversion Pricé in effect immediately prior to the record: date fixed for -
determination of stockholders entitied to receive such distribution by'a fraction"of which -
the denominator shall be the VWAP determined as of the record date mentioned above,
and of which theé riumerator shall be such VWAP on such record date less. the then fair .
market value at such record date of the portion of such assets or cv1dcncc of mdebtedness
. 80 distributed applicable to ane outstanding share of the Common Stock as detérmined by,
the Board of Directors in good faith. In either case the adjustmems shall be, descnbed in
a statement provided to the Holders of the portion of assets or evidenceés of mdebtedness
so distributed or_such subscription rights apphcablc to one share of Common Stock

Such adjustment shal! be made whenever any such distribution is made and shall become _

effective 1mmed1ately after the record date mentloned above

c) ' Calculations. All calculations under tl'us Secnon shall be. made to the '

nearest cent or the nearest 1/100th of a share, as the cdse may be. The number of sharés .
© . of Commioh Stock outstanding at any given time shall not inciude shares owned or held -
. by or for the account’ of the Corporatlon and the description’ of any. such shares of
. ‘Common Stock shall be considered on issue or sale of Common: Stock. For purposcs of "

this Sectlon 6, the numbet of shares of Common Stock deemed to be- issued and

" outstanding as of a given date shall be the sum of the number of shares of Common Stock
y (excludmg treasury shares, 1f any) issued and outstandmg .

d) Notlcg 10" Holders; Adjustment to Convers;on Pncg Whenever the
Conversion Price is adjusted pursuant to any of -this Section; .the Corporatlon shatl
promptly mail to each Holder a notice setting forth the Conversion’ Price after such

adjustment and setting forr.h a brief statement of the facts requmng such ad}ustment

et e ———



Section 9, Miscellaneous.

a) Notices. Any and all notices or other communications or deliveries to be
provided by the Holders hereunder, including, without limitation, any Notice of

Conversion, shall be in writing and delivered personally, by facsimile, sent by a -

nationally recognized overnight courier service, addressed to the Corporation. Any and -
_ all notices-or other communications or deliveries to be provided by the Corporation
S --hereundep-mall-be-m—\mtmg and- dahvered~personally, by-faesimile;-sent-by-arnationatly—-
recognized overnight courier service addressed to each Holder at the facsimile telephone
number or address of such Holder appearing on the books of the Corporatmn, or'if no.
such faceimile telephone number or address appears, at the prmcxpal place of business of
‘the Holder." Any noticé or other communication or dehvenes hereunder shall be deemed .
given and: effective on the earliest of - (i) the date of. transmlssmn, if such notice or -
communication is delivered via facsimile at the facsimile telephone mimber’ spec1ﬁed in
this Section prior to 5:30 p.m. (New York C1ty timé), (11) the date aftér the. date’ of *

transmission, if such notice or communication is delivered via facsumle at the facs1m11e =

telephone riumber specified in this Section later than 5:30 p.m. (New York City time) on-
- any date and earlier than 11: 59 p.m. (New York City time) on such date, (jii)-the second -
Busmess Day followmg the date of mailing, if sent by nauonally reeogmzed overmght
courier.service, or (iv) upon actual rece1pt by the party to whom such notlce is requzred to
bc glven .

b) ~ Absolute Obligation. Except as expressly prowded herem, no prowsmn of .
this Certificate of Designation shall alter or impair the’ obllgatwn of the Corporation,
which is ‘absotirte and uncondltmnal to pay the hqmdated damages (if any) on, the shares -

of Preferred Stock at the time, place, and rate, and in the coin or cun'ency, herem "

prescnbed

c) " Lost or Mautilated Preferred Stock Certificate. - If a I.-Iellder 'S l‘iﬁferreﬂ ;

Stock certificate shall be mutilated, lost, stolen or destroyed the Corporation shall
execute and deliver, in exchange and substitution for and upon cercellation of a mut1lated
certlﬁcate, or in lieu of or in substitution fora lost, stolen’or destroyed certificate, anew -
. certificate for the shares of Preferred Stock so mutilated, lost, stolen or ‘destroyed but only,
.upon receipt of eviderice of such loss, theftor destruction of such certificate, and of the -.;
- ownership heéreof, and indemnity, if requested, all rcasonably sansfactory to’ the
Corporat]on . o -

- d). - Goyemmg Law. .- All questions concermng the eonstructlon, val1d1ty,

enforcement and mterpretatlon of this Certificate of Designation shall be govemed by and..

construed and -enforced in accordance with the internal laws. of the State of - Flonda,

without regard to the prmclples of conflicts of law t.hereof Each party agrees that all -
legal proceedings coricerning the - interpretations, . _enforcement -and defense of the

transactions contemplated by any of the Transaction Documerits (whether brought against ‘
a party hereto or its respectwe affiliates, directors, officers, shareholders, employees or -
agents) shall be commenced in the state and federal courts mttmg m Florida (the “Florlda S
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Courts”). Each party hereto hereby irrevocably submits to the exclusive _]unsdlction of
the Florida Courts for the.adjudication of any dispute hereunder or in connection
herewith or with any transaction contemplated hereby or discussed herein (including with

respect to the enforcement of any of the Transaction Documents), and hereby n‘revocably‘. '

waives, and agrees not to assert in any suit, action or proceeding, any claim that if is not
pcrsonally subject to. the jurisdiction of any such court, or.such Florida Courts. are
unproper or inconvenient venue for such proceeding. Each party hereby irrevocably

rreme i e WRATVOS personal serviee-of-process and»eonsentswto~precess~bemg~sewedm-any such-suit;~- ‘,~;i' -
" action or proceeding by mailing a copy thereof via' registered or ‘certified mail or.

overnight delivery (with evidence of delivery) to such party at the address in effect for
notices. to it under this Certificate of Designation and agrees -that such service: shall
. ‘constitite good ‘and sufficient service of process and notrce thereof. Nothing contamed

" herein shall be deemed to limit in any way any right to serve procéss.in any manner... -

- permitted by law. Each party hereto hereby irrevocably. waives, to the fullest extent: -
perrmtted by applicable law, any and all right to trial by jury in any legal praceeding
‘arising - out of or relating to this Certificate ‘'of Désignation or the transactions
contemplated Hereby. If either party shall commence an action or proceedmg to enforce”
any provisions of this Certificate of Designation, then the prevaﬂmg party in such action

. or proceeding shall be reimbursed by the other party for its attorrieys’ fees and other costs -

and expenses | incurred w1t]:1 the mvestlgatmn, preparatlon and prosecutlon of such aerxon :
" or proceedmg , _ : .

€} ang Any waiver by the Corporatlon or the Holder of &8 breach of any -

provnsron ‘of this ‘Certificate of Desrgnatlon shall not operate as or be construed tobea

~waiver of any other breach of such provision or of any bredch of & l—my other provision of |

this Certificate of Designation. The failure of the Corporatron or. the Holder to insist - ..

upon strict adhérence to any term of this Cerhficate of Designation onone-or mpre ™ '

occasions shall not be considered a waiver or deprive that party of the right rhereafter to.... .
-~ insist; upon strict adherence to that term or any other term .. of this Certrficate of =

Demgnahon Any walver must be in writing.

f) . §everab1hgz If any provision of this Certlﬁcate of Des:gnatlon is mvalxd : '
ﬂlegal or’ unenforceable, the balance of this Certificate of Designation- ‘shall remain-in o

- effect, and if any _provision is inapplicable to any ‘person or cuuumstance, it shall .
, nevertheless remain applicable to all other persons and circumstances. If it shall be found -
that any interest or other amount deemed interest due hereunder vwlates applicable laws

governing usury, the apphcable rate of interest due hereunder’ shall automatlcally be'

lowered to equal the maximum pemutted rate of mterest

4} Neth Business Day, Whenever any payment or other obhgatlon hereunder

shall be due on a day other than a Business Day, such payment sha]l be made on the next '- o ‘

succecdmg Busmess Day



h) Headings. The headings contained herein are for convenience only, do not
constitute a part.of this Certificate of Designation and shall not be.deemed to limit or

affect any of the prov1smns hereof.
BB A KK
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ANNEX A
NOTICE OF CONVERSION

(TO BE EXECUTED BY THE REGISTERED HOLDER IN ORDER TO CONVERT SHARES
OF SERIES A PREFERRED STOCK)

The underszgncd hereby eclects 1o convert the number of shares of Senes A Convernble‘;_,‘_;.
" Preferred Stock indicated below, into shares of common -stock (the "Common Stock"), of .’

Bioheart, Inc., a Florida corporation (the "Corporation"), according to the conditiors héreof, as

. of the.dite writién below. If shares are to be issued in the name of a _person other than

. -undersigned, the unders:gned will pay all fransfer taxes payable ‘with Tespect* théreto and -is - =
'deltvenng herewith such certificatés and opinions as reasonably requestcd by the Corporatlon in .-

accordance therewith. No_fee will be charged to the Holder for any conversion, except for such‘ ’

transfcr taxes, if any

' Convcrswn calculatmnS' '

'.Date to Effect Convcrsmn e R
B Number of shares of Preferred Stock owned prior to Convcrs:on' = - L

i

- N_umbcr_ of shares of Prefcrred Stock to be Converted: '_ ‘

: Number of .:viha'ré:s of Common Stock to be Issued:

[HOLDER]

" By:.
Name:
‘Title:




