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o T ARTICLES OF AMENDMENT 4’(5\5’@ 5 4y 4
/Sf i
eAngler, Inc, (the "Corporation”™, a corporation organized un&e({ the 1@3 3]‘.‘
Florida, hereby amends its Articles of Incorporation as follows: x}d ,f:;, o

1. The pame of the Corporation is eAngler, Inc. The date of ﬁlmg@gf the
Corporation's original Articles of Incorporation with the Secretary of State of
Florida was July 29, 1999, and the date of filing of the Corporation's Amended and

- Restated Articles of Incorperation with the Seeretary of State of Florida was April

21, 2000 (the "Amended and Restated Articles™).

9. These Articles of Amendment (the "Apepnded Artides") of the
Corporation have been adopted in accordance with Section 607.0602 of the Florida
Business Corporation Act.

3. These Amended Articles were duly adopted at a duly called meeting of
the Corporation's hoard of directors on July 21, 2003 and on September 4, 2003 by
written consent of holders of at least two-thirds of the ontstanding shares of the
Corporation's Series A Preferred Stock, constituting a sufficient number of votes to
approve the amendment.

4.  Except as otherwise provided in these Acticles of Amendment, the
Amended and Restated Articles of Ineorporation filed with the Secretary of State of
Florida on Apri] 21, 2000, are hereby ratified and confirmed.

5. Article V(b) is hereby amended and restated as follows:

{b) Except as provided in (i) the Biockholders’ and Rights
Agreement entered into on or shout the date of the Amended and
Restated Articles, among the Corporation and the sharcholders and
other parties named therein, 28 amended from time to time, a copy of
which i1 on file and available for inspection at the offices of the
Corporation (the "Stockholders' Agresment™ and (i3} the Stockholders’
and Rights Apreement [ entered into ott or aboul the date of the
Amendment to the Amended apd HRestsied Articles, among the
Corporation and the shareholders and other parties named therein, as
amended from time to time, a copy of which is on file and available for
inspection at the offices of the Corporstion (the “Stockholdexs’
Agreement 11"), no shareholder shall be entitled as a matier of right to
purchase or subseribe for' any unissued shares of the Corporation
whether now ar hereafter authorized or whether of a class now existing
or of a class hereafter created, or to purchase or subscribe for any
bonda, certificates of indebtedness, debentures, or other obligations
convertible into shavres of the Corporation.

8. Part B, Section 1 of Article V is hereby amended and restated as
follows: '

=
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The initial series of Preferred Stock shall be designated and known as "Series
M " The number of authorized shaves constituting such series shall
be one million six bundred seventy-four thousand nine hundred (1,674,900). Two
additional series of Preferred Stock sre designated and knowp as “"Series B

Preferred Stock” and as "Series C Preferred Stock.” The Series B Preferred Stock
and the Series C Preferred Stock are collectively known as “Serjes B & C Proferyed

Sfock” The number of guthorized shares constituting each of the Series B
Preferred Stock and the Series O Preferrsd Stock shall be three million three
tundred thirty-three thousand three hupdred thirty-four (3,383,334),

7. Part B, Section 2 of Article V ig hereby amended and restated as
follows:

Section 2A
iguidation Righ o Series A Prefi tock O i

The following provigions In this Section 24 of Article V, Part B shall apply
only so long as shares of Beries A Preferred Stock are outstanding:

(a) Liquidation. In the event of any liquidation, dissolution or winding up
of the Corporation, the holders of the Corporation’s capital atock shall be entitled to
raceive distributions from the Corporations assete and surplus funds as follows:

{i) Serigs A Prefegzed Stock. Suhject to paragraph (iv) below, each
holder of ghares of Series A Preferred Stock shall be entitled to receive upon such
Yiquidation, dissolution or winding up, and prior and in preference to any
distribution of any of the assets or surplus funds of the Corporation to the helders of
the Common Stock and any other series of Preferred Stock which is junior to the
Series A Preferred Stock, by reason of his, her or its ownership thereof, an amomnt
per share of the Series A Prefarred Stock equal to the Series A Liguidation Amount
(az defined below). As nsed herein, "Serieg A Licuidation Amoupt" shall mean an
amount equal to $5.665 per share, plus acerued and unpaid dividends.

(it} ngngp_ﬂgﬁ. Subject to paragraph (iv) below, after the
payment to the holders of the Series A Preferred Stock of the Series A Liquidation
Amount, each holder of shares of Common Stock shall be entitled o receive, by
reason of his, her or it4 ownership thereof, an amount per share of the Coximon
Stock equsl to $2,500,000 divided by the number of shares of Common Stock then
outstanding.

(i) Hemaining Aseets and Fupds BSubject to paragraph (iv) below,
after the payment to the holders of the Series A Preferred Stock of the Series A
Liguidetion Amgunt, and then to the holders of the Common Stock of the amount

S
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determined pursusnt to paragraph (i) above, any remaining assets and surplus
funds of the Corporation shall be distribuied to the holders of the Series A Preferred
Stock and the Comnmon Stock ratably on an as-converted basis.

{iv) Straight Pro Rata Distributiop. Notwithstanding the foregoiug
paragraphs (i) through (iii), in the svent that the amount that the holders the Series
A Preferred Stock would receive on an as converted basiz in connection with auch
liquidation, dissolution or winding up if all assets and surplus funds were
distributed to the holders of the Series A Preferred Stock and the Common Stock
ratably on an as converted basis (without regard to the terms of paragraphs (D
through (iii) above) would be at least $17.00 per share of Series A Preferred Stock
{as adjusted for stock splits, stock eombinations, recapitalizations and other similar
events affecting the Series A Preferred Stock), then in lieu of making digtributions
in accordance with the terms of paragraphs (i} through (iii) above, all assets and
surplus funds shall be distributed to the holders of the Series A Preferred Stock and
the Coramon Stock ratably on an as converted basis.

()  Prg Bata Digtribution. If the assets or surplus funds to be distributed
to the holders of () the Series A Preferred Stock under Part B, Section 2A(a)({) of
this Article V and (i1) the holders of any other series of Preferred Stock rapking on a
parity with the Series A Preferred Stock are insufficient to permit the payment to
such holders of their full preferential amount, the assets and surplus funds legally
available for distribution shall be distributed ratably among (i) the holders of the
Series A Preferred Stock (to the extent provided in Part B, Section 2A(a)() of this
Article V) and (i) the holders of such other series of Preferred Btock in prnpur(nun to
the full preferential amoynt each such holder ia otherwise entitled to receive. Hthe
assets or surplus funds to be distributed to the holders of the Coramon Stodk under
Pars B, Section 2A(a)ii) of this Article V are insufficient to permit the payment to
such holders of $2,500,000 in the aggregate pursuarit to such Section 2A{a)(ii), then
the assets and surplus funds legally available for distribution under such Section
2A{a)(ii) shail be distributed retably among the holders of the Common Stock (to the
extent provided in Part B, Section 2A{a)({i) of this Article V).

(¢} Serigg A Preferred Stock Priority. All of the preferential amounts to be
paid to the holdera of (i) the Series A Preferred Stock under this Part B, Section 24
of this Article V. and (ii} the holders of any other series of Preferred Stock ranking
on a parity with the Series A Preferred Stock shall be paid or set apart for payment
before the payment or setting apart for payment of any smuunt for, or the
distribution of any assets or surplus fimds of the Corporation to, the holders of the
Common Stock and any other series of Preferred Stock which is junior to the Series
A Preferred Stoek in connection with such Hquidation, dissolution or winding up.

(&  Copsolidation. Merger, Sale of Agsefs. A comsolidation or merger of the

Corporation with or into another corporation or entity, or a conveyance of all or

substantially all of the assets of the Corporation, shall be regarded as a liguidation,

e . e o LA T - -
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dissolution or winding up of the affairs of the Corporation within the meaning of
Part B, Section ZA(a) of this Article V, unless the holders of voting securities of the
Corporation own direcily or indirectly more than fifty percent (50%) of the voting
power to elect directors of the consolidated, surviving or acquiring corporativn or
entity. Any securities to be delivered to the holders of the Series A Preferred Stock
upon the closing of any such consolidation, merger, sale or transfer shall be valued
as followa:

2A. For securities not subject fo restrictions on transfer under an
investment letter or other similar restrictions on free marketability:

(i) If traded on a securities exchange, the value shall be
deemed to be the average of the closing prices of such securities on such exchange
over the thirty (30) day period ending three (3) days prior to such wlosing;

(i) If actively traded over-the-counter, the value shall be
deemed o be the average of the closing bid or sale prices (whichever are applicable)
over the thirky {30) day period ending three (8) daya prior to such elosing; and

(iii) If there is no active public market, the value shall be the
fair market value thercof, as mutuslly determined by the Corporation and the
holders of at Jeast a majority of the voting powsr of all then outstanding shares of
Series A Preferred Stock which would be entitled to receive such securities or the
same type of securities.

2B. The r;aethod of valuation of gecurities subject to an investrhent
letter or other restrictions on free marketability shall be to make an appropriate
discount from the market value determined as gbove in Part B, Section 2(dX2A) of
this Article V to reflect the approximate fair market value thereof, as mutually
determined hy the Corporation and the holders of at least a majority of the voiing
power of all then outstanding e¢hares of Series A Preferred Stock which would be
entitled to receive such securities or the same type of securities.

2C. The fair market value of any other assets or property shall be
determined by mutual agreement of the Corporation and the holders of at least a
majority of the voting power of all then cutstanding shares of Series A Preferred
Stock which would be entitled to receive such assets or property.

8. Immedistely after Section 2A of Article V, Part B, the following Section
2B is added as follows: .

HO3000267851 1
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Section 2B

The following provisions in this Section 2B of Article V, Part B shall apply at
all Hmes that no shares of Series A Preferred Stock are outstanding:

(a) Liguidation. In the event of any liguidation, dissolution or winding up
of the Corporation, the holders of the Corporation’s capital stock shall be entitled to
receive distributions from the Corporations assets and surplus funds as follows:

()  Beries B & C Proferred Stock.

() Esach holder of shaves of Series B & C Preferred Stock
shall be entitled to receive upon such liquidation, dissolution or winding up, sand
prior and in preference to any distribution of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock and any other series of
Proforred Stock which is junior to the Series B & C Preferred Stock, by reason of
his, her or its ownership thereof, an amoumnt per share of the Series B & U Preferred
Stadk equal tao the Series B & C Liguidation Amount (as defined below). As used in
thege Amended and Restated Articles, "Series B & C Liguidatiop Amount” shsll

mean an amount equal to $.45 per share of Series B & C Preferred Stock, plis
accrued and unpaid dividends on the Series B & C Preferred Stock.

(B) After payment of the Series B & C Ligquidation Amount,
each holder of Series B Preferred Stock shall be entitled to an amount per share of
Series B Preferred Stock equal to the Series B Ligquidation Amount (as defined
below). As used in these Amended and Restated Articles, "Series B Liquidation
Amount" shall mean an amount egual to $3.346 per share of Series B Preferred
Stock. '

G1) Coromon Stock, After the payment of the Beries B & C
Liquidation Amount and payment of the Seriea B Liguidation Amount, éach holder
of shares of Common Stock shall be entitled to receive, by reagon of his, her or its
ownership thereof, an amount per share of the Gommon Stock equal to $2,500,000
divided by the number of shares of Common Stock then outstanding (the "Common

Stock Liguidation Amount”).
(iii) Rempining Assets and Funds. After the payments of the Series

B & C Liquidation Amount, the Series B Liquidation Amount, and the Comrmon
Stock Liguidation Amount, any remaining assets and surplus funds of the
Corporation shall be distributed {0 the holders of the Series B & C Preferred Stock
and the Common Stock ratably on an as-converted basis.

P ——
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) Raig Distribution.

&  If the assets or surplus funds fo be distributed to the holders of

{A) the Series B & C Preferred Stock under Part B, Section 2B(a)i)A) of this Article
V (regarding the payment of the Series B & C Liquidation Amount} and (B) the
holders of any other series of Preferred Stock ranking on & parity with the Series B
& C Preferred Stock with respect to the payment of the Series B & C Liguidation
Amoupt are insufficient to permit the psyment to such holders of their full
preferential amount, the asssts and surplus funds legally available for distribution
shall be distributed ratably among (I) the holders of the Series B & C Preferred
Stock (fo the extent pravided in Part B, Section 2B(a)(i)(A) of this Article V) and
(I} the holders of such other series of Preferred Stock in proporticn to the fall
preferential amount each such holder is otherwise entitled to reseive.

(i)  1If the assets or surplus funds to be distributed to the holdera of
(A) the Series B Preforred Stock under Part B, Section 4B(a)(3)X(B) of this Ariicle V
(regarding the payment of the Series B Liguidation Amount) and (B) the holders of
any other series of Preferred Stock ranking on a parity with the Series B Preferred
Stock with respect to the payment of the Series B laquidation Amount are
insufficient to permit the payment to such holders of their full preferential amount,
the agsets and surplus funds legally available for distribution shall be distributed
ratakbly among (1) the holders of the Series B Preferred Stock (to the extent provided
in Part B, Section 2B{a2)3)}(B) of thiz Article V) and (II) the holders of such other
sexies of Preferred Stock in proportmn to the full preferential amount. each such
holder is otherwize entitled to receive.

(iii) If the assets or surplus funds to be distributed to the holders of
the Common Stock vnder Part B, Section 2B(a)ii} of this Article V are insufficient
to permit the payment fo such holders of $2,500,000 in the aggregate pursuant to
such Section 2B(aXil), then the assets and surplus funds legally available for
distribution noder such Section 2B(a)(ii) shall be distributed ratably among the
holders of the Common Stock (to the extent provided in Paxt B, Section 2B(a)() bf
this Article V).

(c) Senes B & C Preferred Stock Priority. All of the preferential amounnts
to be paid to the holders of (i) the Beries B & C Preforred Stock under this Section
2B of Article V, Part B {(i.e, the Series B & C Liquidation Ameunt) and (ii) the
holders of any other series of Preferred Stock ranking on a parity with the Series B
& C Preferred Btock with respect to the Series B & C Liguidation Amount sghall ke
paid or et apart for payment before the payment or setting apart for payment of

. any amount for, or the distribution of any assets or surplus funds of the Corporation
tc, the holders of the Cormumon Stock and any other serieg of Preferred Stock which
is junior to the Series B & C Preferred Stock (with respect to the Series B & G
Ligquidation Amount) in connection with such liquidation, dissolution ér winding up.”

HO3000267357 1
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(d)  Beries B Preferred 3tock Priority. All of the preferential amounts to be

paid to the holders of () the Series B Preferred Stock under this Section 2B of
Article V, Part B (i.e., the Series B Liguidation Amount) and (i) the holders of any
other series of Preferred Stock ranking on a parvity with the Series B Preferred
Stock with respect to the Series B Liguidation Amount shall be paid or set apart for
payment before the payment or setting apart for payment of any amount for, or the
distribution of any assets or surplus funds of the Corperation to, the holders of the
Common Sitock and any other geries of Preferved Stock which i m,]umor to the Series
B Preferred Stock (with respect to the Series B Iaqmdahon Amount) in connection
with such liguidation, dissolution or winding up.

(e) M&MAM A consolidation or merger of the

Corporanon with or into another corporation or entity, or a conveyance of all or
substantially all of the assets of the Corporation, shall be regarded as a lquidation,
dissolution or winding up of the affairs of the Cerporation within the meaning of
Section 2B(a) of Axticle V, Part B, unless the holders of voting securities of the
Corporation own directly or indirectly more than fifty percent (50%) of the voting
power to elect directors of the consolidated, surviving or acquiring corporatfion or
entity. Any securities to be delivered to the holders of Series B & C Preferred Stodk -
upon the closing of any such consolidation, merger, sale or transfer shall he valued
as follows:

2A.  For securities not subject to restrictions on transfer under an
investment letter or other sirilar restrictions on free marketabilify:

ks If traded or a securities exchange, the value shall be
deemed to be the average of the cloging prices of such securities on such egchange -
over the thirty (30) day period ending three (3) days prior to such closing;

i) | I actively traded over-the-counter, the value shail be
deemed to be the average of the closing bid or sale prices (whichever ara applicable)
over the thirty (80} day period ending three (3) days prior to such closing:

(i) If there is no active public market, the value shall be the
fair market value thereof, as mutuslly determined by the Corpoeration and the
holders of at least a majority of the voting power of all then cutstanding shares of
Series A Preferred Stock or of Series B & C Preferred Stock (as the case may be)
which would be entitled to receive such securities or the same type of securities.

2B. The methed of valuation of securities subject t0 an investment
letter or other restrictions on free marketability shall be to make an appropriate
discount from the market value determined as above in Section 2B(e)(24) of Article
V, Part B to reflect the approximate fair market value thereof, as mutually
determined by the Corporation and the holders of at loast a magonty of the voting

H0300026785] 1 | Loy
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power of gll then outstanding shares of Series B & C Preferred Stock whieh Wou]d
be entitled to receive such securities or the same type of securities.

2C. The fair market value of any other assets or property shall be
determined by mutual agreement of the Corporation and the holders of at least a
majority of the voting power of all then cutstanding shares of Series B & C
Preferred Stock which wauld be entitled to receive such assets or property.

9.  Section 3 of Article V, Part B is renumbered Section 3A of Article V,
Part B and all references in the Amended and Restated Articles are renumbered
accordingly. The heading of such section 15 renamed "Conversion of Series A
Preferred Stock." The term "Conversion Righta" in Section. 84 of Article V, Part B is
renamed "Series A Conversion Rights"” each place the term appears in that section.
The term "Conversion Price" in Section 3A of Article V, Part B ig renamed "Series A
Conversion Price" each place the term appears in that section. The term “Qualified
Offering” in Section 3A of Article V, Part B is renamed “Series A Qualified Offering"
each place the term appears in that gection.

10. Immediately preceding Section 44 of Article V, Part B (a8 renurabered
pursuant to Section 9 below), Sections 3B and 3C are added as follows:

Section 3B
sion of Series B Prefl tock
The holders of the Series B Preferred Stock shall have conversion rights as
follows (the "Serieg B Copversion Bights"):

(a) Right fo Convert. Each share of Series B Preferred Stock sha].l be
convertible, without the payment of any additional consideration by the holder of
such sfock, at the option of the holder of such stock, at the office of the Corporation
or any trapsfer agent for the Serieg B Preferred Stock, into such number of fully
paid and nonassessable shares of Common Stock as is determined by dividing $.15
by the Series B Conversion Price, determined &z provided below, in effect at the
time of conversion. If more than one share of the Series B Preferred Stock shall be
surrendered for conversion at the same fime by the same holder of record, the
number of full shares that shall be issuable upon the conversion thereof shall be
computed on. the basis of the total nutmber of shares of the Series B Preferred Stock
so surrendered. Each share of Series B Preferred Stock shall be so convertible at
any time after the date of issuance of such share. The price at which shares of
Comumon Stock shall be deliverable upon conversion of Series B Prefarred Stock -
without the payment of sny additional consideration by the holder thereof (the
"Series B Conversion Price”) shall initially be $.1185 per share of Common Stock.
Such initial Series B Conversion Prive shall be subject to adjustment, in order to
adjust the number of shares of Common Stock into which the Serjes B Preferred
Btock is convertible, as provided below.

———— - . . L= R N - m
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(h)  Automatic Convergion at ihe Option of the Corporatiop or Flection of
Holders. Each share of Series B Prefarred Stock ghall be converted into shares of

Common Stock at the then effective Series B Conversion Price upon the first to
occur of the following: (i) the closing of a firm commitment underwritter public
oﬁ'enng pursuant to an effective registration statement under the Securities Act,
covering the offer and sale of Coremon Stock for the aceount of the Corporation to’
the public at an aggregate offering price resulting in gross proceeds to the
Corporation as seller of not less than $20,000,000, net of underwriting discounts
and commissions, provided that the offering price per share of Common Stock is not
lees than $10.00 per share (as adjusted for stock splits, combinations and other
similar events affecting the Common Stock, the (a "Series B Qualified Offering™),

and (ify the election by holders of at least two-thirds of the outstanding shaves of
Series B & C Preferred Stock. In the case of clause (i) above, the Corporation (1)
shall give to each holder of Series B Preferred Stock notice of such conversion at
least thirty (30} days prior to the scheduled closing of the Series B Qualified
Offering, and (2) the party or parties entitled to receive the Common Stock issuable
upon such conversion of the Series B Preferred Stock shall not be deemed to have
converted their Series B Preferred Stock until immediately prior to the closing of

such Series B Qualified Offering.
(e  Mechapice of Convergion. Fach party who holds of record Series B

Preferred Stock at the time of any conversion shall be entitled to any dividends
which have been declared but remain unpald at such time. Such dividends shall be™

paid to all such holders upon the conversion, or at the election of each holder, shall -
be comverted into shares of Commeon Stock at their fair market value above as
determined by the Board of Directars. No fractional shares of Commen Stock shall
be issued upon conversion of the Series B Preferred Stock. In lieu of any fractional
share to which the holder would otherwise be entitled, the Corporation shall pay
cash equal to such fraction multiplied by the then effective Series B Conversion
Price. Except in the case of an automatic conversion pursuant to Section 8B(b) of
Arxticle V, Part B, before any holder of Series B Preferred Stock shall be entitled to
convert the aame into full shares of Comumon Stock, he, she or it shall surrendsr the
certificate or certificates therefor, duly endorsed, at the office of the Corporation or
of any transfer agent for the Series B Preferred Stock, and shall give written notice
to the Corporation at such office that he, she or it elects to convert the same (such
nofice shall also indicate whether such holder elects to convert inte Common Stock
accrued dividends on the Beries B Preforred Stock to be converted). Upon the date
of a conversion pursuant to Section 3B(b) of Article V, Part B, any pariy entitled to

receive the shares of Common Stock issuable upon such conversion shall be treated

for all purposes as the record holder of such shates of Common Stock on such date, -
whether or not such holder has surrendered the certificate or certificates for such
holder's shares of Series B Preferred Stock. A holder surrendering his, her or its
certificate or certificates shall notify the Corporation of his, her or its name or the
name or names of his, her or its nominees in which ke, she or it wishes the
cortificate or certificates for shares of Common Stock to be issued. If the person or

- - cr
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persong in whase name any cermﬁnate for shares of Common Stock issuable upon
such conversion shall be other than the registered holder or holders of the Series B
Praferred Stock being converted, the Cerporation's obligation under this Section
3B(c) of Article V, Part B shall be subject to the payment and satisfaction by such
registered holder or holders of any and all transfer taxes in connection with the
conversion and isguance of such Common Stock. The Corporation shall, as =soon ag
practwable thersafier (and, in any event, within ten (10) days of such surrender),
issue and deliver at such office to such holder of Series B Preferred Stock, or to his,’
her or its nomines or nominees, a certificate or certificates for the number of shares
of Common Stock to which he, she or it shall be entitled as aforesaid, together with
cash in lieu of any fraction of a share and any accrued dividends that the holder has
not elected to convert into Commeon Steck. Exeept in the case of a conversion
pursuant to Section 3B(b) of Article V, Part B, such conversion shall be deemed to
have been made immediately prior to the close of business on the date of such
.surrender of the shares of Series B Preferred Stock to be converted, and the party or
parties entitled to receive the shares of Common Stock issuable upim conversion
shall be treated for all purposes as the record holcler or holderse of such shares of
Common Stock on such date.

{d) jus to ieg B Conversion Price for Dilyt] 5

(i)  Special Definjtions. For purposes of this Section SB(d} of Article
V, Part B, the following definitions shall apply:

(1)  "Additional Shares of Common Stock” ghall mean any or
all shares of Common Stock issued (or, pursuant to Section 3B(A)GEH) of

Arxticle V, Part B, deemed to be issued) by the Corparation after the Dﬁgmal
Issue Date, other than ghares of Common Stock 1ssued or issuable:

' {A) upon conversion of shares of Series B & C Prefetred
Stock, upon the conversion of shares of the Series A Prefarred Stock, and
upon the exercise of any warrants of the Corporation that are exércigable for
Common Stock on the conversion of the Series A Preferred Stock;

(B) to employees, officers or directors of, or consultants
ot advisers to, the Corporation pursuant to the Corporstion's 19989 Stock
Option Plan, as amended, vided that the number of shares so issued or
issugble ghall not exceed 534,400 (as adjusted for stock splits, combinatidng
and other gimilar events affecting the Common Stock); plyg such additional
number of shares of Common Stock as may be approved by the holders of at
least two-thirds of putstanding Series B & C Preferred Stock (the "Reserved

Employee Shares");

H030002678s; 4 | 10
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{C) o fnapcial insktutions in comnection with
barrowing or lease financing arrangements of the Corporation, provided fhat
such issuances are unanimously approved by the Board of Directors; or

{D) in conmection with a consolidation, merger or sale
of al? or suhstannally all of the Corporation's assets in a fransaction which
the holders of voting securities of the Gorporatmn own. directly or indirectly
more than fifty percent (50%) of the voting securities of the comsolidated,
surviving or acguiring corporation, prgvided that the Preferred Directors
approve such. consolidation, merger or sale of asgets.

(2)  "Convertible Securities” shall mean any evidences of -
indebtedness, shares of capital stock or other securities directly or indirectly

convertible inta or exchangeable for Common Stock.

(8)  "QOption" shall mean optioms, warrants or other rights to
subseribe for, purchase or otherwise acguire either Common Stock or
Convertible Securities.

4y  “"Qriginal Jssug Date" shall mean the first date on which
a share of Series B Preferred Stock shall have been issued.

(8)  “Preferred Directors" shall mean the directors nominated
and elected to the Board of Directors of the Corporation by the holders of
Series B & C Preferred Stock, voting together as a class, as provided in Part
B, Section 5(b)ii) of this Article V.

(1) No Adjustment ¢f Serjes B qu rsion Price. Subject to the
provisions of Sections 3B(d)(ii}2) of Article V, Part B and SB(d){vi) of Article V,
Part B, no adjustment in the number of shares of Common Stock into which any
series of the Series B Preferred 8tock is convertible shall be made, by adjustment in
the Series B Conversion Price of the Series B Preferred Stock in regpect of the
issusnce of Additional Shares of Common Stock or otherwise, unless the
congideration per share for an Additional Share of Common Stock issued {or deemed
to be issued pursuant fo Section 3B(d)(iii) of Article V, Parxt B) by the Corporatnon is
less than the Series B Conversion Price in effect on the date of, and immedintely
prior to, the issue of such Additional Share of Common Stock.

(i) Jssue of BSecurities Deemed Issue of Additiopal Shares of
Common Stock. '
(1) . Options and Convertible Securifies. In the event the

Corporation at any time or from time to time after the Original Issue Date
shall issue any Options (excluding options contemplated by Section
8B@E(B) of Article V, Part B) or Convertible Securities or shall fix a record’
date for the determination of holders of any clags of securities entitled to .

p—— - . . . _—
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receive mny such Options or Convertible Securities, then the maximum’
number of shares (as set forth in the insiriment relafmg to guch Opﬁmns ot
Convertible Securities without regard to any provisions contained in such
instrument for a subsequent adjustment of such number) of Commion Stock
issusble upon the exercise of such Options or, in the case of Conveitible
Securities and Options therefor, the conversion or exchange of such
Convertible Securities, ghall be deemed to be Additional Shares of Common
Stock issued asz of time of such. issue or, in case such a record date shall have
heen fixed, as of the close of business on such record date, provided that such
Addmonal Sharea of Common Stock shall not be deemed to have been isaned
unless the consideration per share (determined pursuant to Section SB(d)}w))
of Article V, Part B of such Additional Shares of Cornmon Stock would be legs
than the Series B .Conversion Price in effect on the date of and immediately
prior to such issue, or such record date, as the case may be, and provided
further that in any such cage in which Additional 8hares of Cocmmon Sback‘
are deemed to be izsuad:

(A) no further adaustment in the Series B Comrversion
Price shell be made upon the subsoguent issue of Convertible Securities or
shares of Common Stock upon the exercise of such Options or conversion or
exchange of such Convertible Securities;

(B) if such Options or Convertibie Securities by their
terms provide, with the passage of time, pursuaxat to any prmsmns designed
to protect against dilution, or otherwise, for any increase or decreiise in the’
consideration payabie to the Corporation, or increase or decrease in the
.nurnber of shares of Common Stock issuable, upon the exercise, conversion o
exchange of such Optians or Convertible Securities, the Series B Converaion
Price computed upon the original iszue of such Options or Convertible
Securities (or upon the vecurrence of a record date with respect thereto), snd
any subsequent adjustments based theveon, shall, npon any such increase or
decrease becoming effective, be recomputed to reflect such incredss or
decrease insofar as it affects such Options or the rights of conversion or
exchange under such Convertibile Securities;

(C) upon the expiration of any such Options or any
rights of conversion or exchange under such Convertible Securities which
shall not have been exercised, the Seriea B Conversion Price computed upon
the. original issue of such Options on Convertible Securities (or upon the
cccurrence of a record date with respect thereto), and any subsequent
adjustments based thereon, shall, upon such expiration, be recomputed as if
such Options or Convertible Securities, as the case may bb, ‘were' neve;ri
issued; .

103000267851 1 . _ 12
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()  no readjustment pursuant to clause (B) or (C) above
shall have the effect of increasing the Series B Conversion Price to an amount
which exceeds the lower of (i) the Series B Conversion Price on the original
date on which an adjustment was made pursuant to Section 8B of
Article V, Part B, or (i) the Series B Conversion Price that would have’
resulted from any issuance of Additional Shares of Common Stock between’
such original adjustment date and the date on which as readjustment is
made pursuant to clanse (B) or (C) ahove;

(B} in the case of any Options which expire by their
terms not more than thirty (80) days after the date of issue of such Options,
no adjuetment of the Series B Conversion Price shall be made until the
expiration or exercise of all such Options, whereupon such adjustment shall
be made in the same manner provided in cdanse (C) sbove;

(F)  if such record date ghall have heen fixed and guch
Options or Convertible Securities are pot issued on the date fixed therefor,
the adjustment previously made in the Series B Conversion Price which
became effective on auch record date shall be cancelled as of the clése of

| .buginess on such record date, and thereafter the Series B Conversion Price

shall be adjusted pursuant to Section 8B(d)Gii) of Article V, Part B as'of the
actual date of their issuance.

@ nds igtribution d

In the event the Corporation at apy time or from time to time after the
Qriginal Issue Date shall dedlare or pay any dividend or make any other
distribution on the Common Stock payable in Common Stock, or effect &
subdivision of the outstanding shares of Common Stock (by reclagsification or
otherwise than by payment of a dividend in Common Stack), then and in any
such event, Additional Shares of Common Stock shall be deemed to have been
issued:

(A)  in the case of any such dividend or distribution,
immediately after the close of business on the record date for the
determination of holders of any class of securities entitled to receive such
dividend or distribution, or '

' (B) in the case of any such subdivision, at the close of
business on the date immediately prior to the date upon which such corporate
action becomes effective.

If such record date shall have been fized and such dividend shall not have
been fully paid on the date fixed for the payment of such chwdend the -
adjustment previously made in the Series B Conversion Price which became
offective on such record date shall be cancelled as of the close of business on,

H03000267851 1 g T
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such record date, and thereafter the Series B Conversion Price shall be
‘adjusted pursuant to Section 3B(d)(iii} of A:rtmle V, Part B as of the time of
‘actual payment of such dividend.

(iv} Adj t versi ice 17 Isgu
Additional Shares of Comomon Stocks. In the avent the Corporation shall 2t any tinie

after the Original Issue Date issue Additional Shares of Common Stock (including
Additional Shares of Common Stock deemed to be issued pursuant to Section
3B(d)(iii)1) of Article V, Part B, but excluding Additionsl Shares of Common, Stock
deemed to be issued pursuant to Section 3B(d)iiX2) of Article V, Part B, which
event ia dealt with in Section 3(Q)(¥i)) without consideration or for a consideration
per share less than the Series B Conversion Price in affect on the date of and
immmediately prior to such issue, then the Series B Conversion Price shall be
redueed, concurrently with such issue, to the price determined by dividing () an
amount egual to the sum of (a) the number of shares of Comuaon Stock outstanding
immediately prior to a'uch issue or sale and the number of shares of Comimon Stock.
issuable upon couversion of all Series A Preferred Stock and all Series B & C
Preferred Stock and any other Convertible Securities pultiplied by the then -
existing Series B Convergion Price and (b) the consideration, if any, received by the
Corporation upon such issue or sale, by (i) the fotal niamber of shares of Cominon
Stock outstanding immediately affer such issue or sale and the number of shares of
Common Stock issuable upon conversion of all Series A Preferred Stock and all
Series B & C Preferred Stock and any other Convertible Securities.

)  Determination of Coneideratiop. For purposes of this Section
3B(d) of Axticle V, Part B, the consideration received by the Corporafion for the -

issue of any Additional Shares of Common Stock shall be computed as follovws:

(1)  Cash and Propepty: Such consideration shall:

{A) insofar as it conmsts of cash, be the aggregate
amount of cash received by the Corporation excluding amounts p&ld or
payable for acerued interest or acerued dividends;

(B} insofar as it consists of property other than cash, be
computed at the fair value of such property at the time of such issue, as
determined in good faith by the Corporation's Board of Directors (the "Board’
of Directors”); and

(C) in the event Additional Shares of Common Stock
are issned together with other shaves of securities or other agsets of the
Corporation for a single undivided consideration, be the proporfion of such
consideration so received allocable to such Additional Shares of Commion
Stack, computed &8s prmrlded in clauses (A) and (B) ahove, as determined in

HO3000267851 1 - o B
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(2) Qptions and Converfible Securifies. The conaideration
per share received by the Corporation for Additional Shares of Comimon Stock -

deemed to have been issued pursuant to Section 3B{d)(#Hi)]) of Arficle V, Part
B shall be determined hy dividing

(x) the total amount, if any, received or receivable by the
Corporation as consideration for the issue of such Optiona
or Convertible Securities, plus the minimum aggregate
"amount of additional consideration (as set forth in the

_instruments relating to such Options or Convertible
' Securities, without regard to any proviaion eontained in
. such instruments for a subseguent adjustment of sueh
conglderation) payable to the Corporation wupon the
exercise of such Optiong or the conversion or exchange of
guch Convertible Securities, or in the case of Options for
Convertible Securities, the esevcizse of such Options for -
Convertible Securities and the conversion or excha.nge of
" such Convertible Securities, by

{7)  the maximum number of shares of Coxxnon Stock (as set
forth in the instruments rslating such Options or

. Convertible Securities, without regard to any provision
contained in such instruments for a subsequent

. adjustment of such number) issuable upon the exercise of

. such Options or the conversion or esxchange of such
Convertible Securities.

(1) M@M@@Mﬂﬂm In
the event the Corporation shall, after the Original Issue Date, issue
Additional Shares of Common Stock pursuant to Part B, Section 3B(d)(Hi)(2)
of this Article V, in a stock dividend, other stock distribution or subdivision,

the Series B Conversion Price in effect imnmediately prior to such stock

dividend, stork distribution or subdivigion shall, comcurrently with the
effectiveness of such stock dividend, stock chst.mhutmn or subdivision, be

proportionately decreased to adjust equitably for such dividend, distribution
or suhdivision.

(2)  Combinations or Consolidationg. In the event the
outstandmg shares of Common Stock shall, after the Original Issue Date, be

combined or consolidated, by reclassification or otherwise, into a lesser
number of shares of Commeon Stock, the Series B Conversion Price in effect
immediately prior to such comhination or consolidation shall, concurrently

HQ:S(}GOZG?SSII - i5 C S SO
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with the effectiveness of such combination or consolidation, be

proportionately ncreased to adjust eqmtably for such combination or
consolidation,

(vii) Adjustsnent for Merger or Reorganization, efe. In case of any

consolidation or merger of the Corporation with or into amother corperatica or
entity, or the conveyance of all or substantially all of the asseis of the Corporation -
to another corporation or entity, or any proposed reorganization or reclassification
of the Corporation (except a tranasction for which provision for adjustnient is
otherwise made in Section 3B of Article V, Part B, and except for 'a Liquidation
Transaction, each share of Series B Preferred Stock shall thereafter be convertible
into the number of sharas of stock or other securities or property te which a holder
of the number of shares of Common Stock of the Corporation deliverable upon
conversion of such Series B Freferred Stock would have been entitled upon such
consolidation, merger, conveyance, renrganization. or reclassification; and, in any
such case, appropriate adjustment (as determined by the Board of Directors) shall
be made in the application of the provisions set forth in these Amended and -
Restated Articles, to the end that the provisions set forth in these Amended and
Restated Articles (including provisions with respect to changes in and other:
adjustments of the Series B Conversion Price) shall thereafier be applicable; as
nearly as reasonably may be, in relation to any shares of stock or other propesty
theregfter deliverable upon the conversion of the Series B Preferred Stock, The -
Compeny shall not effect any consolidation, merger, conveyance, reorganization or
reclassification, other than a Liguidation Transaction, wunless prior to or
simultanecusly with the consummation thersof the successor corporation or enfity,
or purchaser, as the case may be, shall assume by written instrument the obligation
to deliver to the holder of the Seriez B Preferred Stock such shares of stock,
securities or assets, as, in accordance with the foregoing provisions, suth holder is -
entitled to receive.

. {e} No_Impairment. The Corporation will not, by amendment of its
Amended and Restated Articles of Incorporation or tb:ough any reorganization,
transfer of assets, consolidation, merger, dissolution, issue or sale of securities or
any otber voluntary action, avoid or seek to avaid the cbservance or performance of
any of the terms to be observed or performed under the Amended and Réstated
Articles of Incorporahon by the Corporation but will at all times in good faith assist
io the earrying out of all the provisions of this Section 3B of Article V, Part B spd in
the taking of all such action a8 may be necessary or appropriate in order to protect
the Series B Conversion Rights of the holders of the Series B Preferred Stack
againset impairment. .o

(0 . Certificate as to Adjustments. Upon the occurrence of each adjustment
or readjustment of the Seriss B Conversion Price pursuant $o this Section 3B of
Article V, Part B, the Corporation at its expense shall promptly compute such
adjustmsnt: or readjustment in accordance with the terms hereof and furnish te

16
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each holder of Series B Preferred Stock a certificate setting forth such adjustment
ot readjustment and showing in detajl the facts upon which such adjustment or
readjustment is baged. The Corporation shall, upon the written reguest at any time
of any holder of Series B Preferred Stock, furnish or cause to be furnished to such
holder a like certificate setting forth (i) all such adjustments and readustments
theretofore made, (i) the Series B Conversion Price at the time in effect, and (iif}
the pumber of shareg of Common. Steck and the amount, if any, of othér priperty
which at such time would be received upon the conversion of Series B Preferred
Btock.

{g) Notices of Record Date In the event of any taking by the Corporation
of a record of the helders of any class of securities for the purpose of determining the
holders of such securities who are entitled to receive any dividend (gther than a
cash dividend which is in the same amount per share as cash dividends paid in
previous quarters) or other distribution, the Corporation shall mail to each holder of
Series B Preferred Stock at least ten (10} days prior to the date thereof, a notice
specifying the date on which any such record is to be taken for the purpose of such

dividend or distribution.
(hy Common Stock Reserved. The Corporation shall reserve and at all -

tirpes keep available out of its authorized but unissued Common Stock, free from
preemptive or other preferential rights, restrictions, reservations, dedications,
allocations, options, other warrants and other rights under any stock option,
conversion option or similar agreement, such numbar of ehares of Common Stock as
shall from time to Hme be sufficient to effect conversion of the Series B Preferred
Stock in full.

D isgu eries rred . Shares of Series B
Preforred Stock which =re converted into ghares of Common Stock as provided in
these Amended and Restated Articles shall not be reissued.

5 Iggue Tax. A The issuance of certificates for shares of Commion Btock
upon convergion of Semes B Preferred Stock shall be made without charge o the
holders of such sfock for any issuance tax in respect of such issuance, provided that
the Corporation shall not be required fo pay any tax which may be payahle in
respect of any transfer involved io the issuance and delivery of any certificate in a
pame other than that of the holder of the Series B Preferred Stock which is being
converted.

(s Cloging of Books The Corporatlon will at no time clote its transfor

books against the tramsfer of any Series B Preforred Stock or of any shaves of =

Common Stock issued or issuable upon the conversion of any shares of Series B
Preferred Stock in any manner which interferes with the timely conversion of such
Series B Preferred Stock, except a3 may otherwise be required to comply with
applicable securities laws.

—
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- (1) Definition of Comoen Stock As used iu this Section 3B of Article V,
Part B, the term "Comunon Stack' shall mean and include the Corporation's
authorized Common Stock, par value $.001 per share, as comstituted in the
Corporation's Amended end Restated Articles of Incorporation, and shall also

. include any capital stock of any cdass of the Corporation thereafter authorized

e et

which shell neither be limited to a fixed sum or percentage of par value in respect of
the rights of the holders of such stock to participate in dividends nor entitled to a
preference in the distribution of assets upon the voluntary er involuntaiy ‘
liquidation, digsolution or winding up of the Corperation; provided that the shares
of Common Stock receivable upen conversion of shares of Series B Preferred Stock
shall inelude only shares designated as Copomon Stock on the date of Hiling of the
Amended Articles.

Section 8C
sion ies . d Stoe

The bholders of the Series C Preferred Stock shall have conversmn nghts as
follows (the "Series C Conversion Righis™: -

() RBight to Convert. Each share of Series C Preferred Stock shall bé
convertible, without the payment of any additional consideration by the holder of
such stock, at the option of the holder of such stock, at the office of the Corporation
or any transfer agent for the Series C Preferred Stock, into such number of fully
paid and nonassessable ghaves of Common stock as is determined by dividing $.15
by the Series C Canversion Price, determined as provided below, in sffect at the
time of conversion. If more than one share of the Series C Preferred Stock shiall be
surrendered for conversion at the same time by the same holder of record, the
numeber of full shares that shall be issuable upon the conversion thereof shall be
comnputed on the basis of the total number of shares of the Series C Preferred Stock
so surrendered.. Each share of Beries C Preferred Stock shall be so canvertible at
any time after the date of isswance of such share. The price at which shares of
Common Stock shall be deliverable upon conversion of Series C Preferred Stock
without the payment of any additional consideration by the holder thereof (the
"Spries C Convergion Price) shall initially be $.15 per share of Common Stock.
Such initial Sexies C Conversion Price shall be subject to adjustment, in order to
adjust the pumber of shares of Common Stock into which the Series C Preferred
Stoeck is convertible, as provided below.

() tomatic i the Optio the oration or Election
Holders. Each share of Series C Preferred Stock shall be converted into shares of
Common Stock at the then effective Series C Conversion Price upon the first to
cccur of the following: (3) the ¢losing of a firm commitment underwritten public
‘offering pursuant {0 an effective registration statement under the Securitics Act,
covering the offer and sale of Common Stack fur the account of the Corporation to

____‘__'__,_._,_.—_;—'——'__"'.
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the public at an aggregate offering price resulting in gross proceeds fo the
Corporation as seller of not less than $20,000,000, net of underwriting discounts
and commissions, provided that the offering price per share of Common Stock is not
less than $10.00 per share (as adjusted for stock splits, combinations and other
gimilar events affecting the Common Stock, the (a "Sertes € Qualified Offering™), -
and (i) the election by holders of at least two-thirds of the outstanding shares of

Series B & C Preferred Stock. In the case of clanse (i) shove, the Corporation (1)
shall give to each holder of Beries C Preferred Stock notice of such conversion at
least thirty (30) days prior to the scheduled r;lcsing of the Series C Qualified
Offering, and (2) the party ot parties entitled fo receive the Common Stock issuable

upon such conversion of the Series C Preferred Stock shall not be deemed to have

converted their Series G Preferred Stock until immediately prior to the cloging of
such Series C Qualified Offering.

(e} Mechanics of Conversioy. Each party whe holds of record Series C
Preferred Stock at the time of any conversion shall be entitled to any dividends

which have been declared but remain unpaid at such time. Such dividends shall be
paid to all such helders upon the conversion, or at the election of each holder, shall
be converted into shares of Common Stock at their fair market value ahove asg
determined by the Board of Directors. No fractional shares of Common Stock shall™
be issued upon conversion of the Series C Preferred Stock. In lieu of any fractional
share to which the holder would otherwise be entitled, the Corporation shall pay
ecash equal to such fraction multiphied by the then effective Series C Convérgion
Price. Except in the case of an automatic conversion pursuant to Section 3C(b) of
Article V, Part B, before any holder of Sexies C Preferred Stock shall be entitled to
convert the same into full shares of Commaon Stack, he, she or it shell surrender the
certificate or certificates therefor, duly endorsed, at the office of the Corporation or
of any traosfer agent for the Series C Preferred Stock, and shall give written notice
to the Corporation at such office that he, she or it elects to convert the same (such
notice shall alse indicate whether such holder elects to convert into Cominon Stock
accrued dividends on the Series C Preferred Stock to be converted). Upon the date
of a copversion pursuant to Section 3C(h) of Article V, Part B, any party entitled to
receive the shares of Common Btock issuable upon such conversion shall be treated
for all purposes as the record holder of such shares of Comimon Stock on such date,
whether or not such holder has surrendered the certificate or certifieates for such

bolder's shares of Series C Preforred Stock. A holder surrendsring his, her or its

certificate or certificates shall notify the Gorporat:zon of his, her or its name or the
name or names of his, her or its nominees in which he, she or it wishes the
certificate or certificates for shares of Common Stoek to be issued. If the person or
persons in whose name any certificate for shares of Common Stock issnable upon
such conversion shall be other than the registered holder or holders of the Series C
Preferred Stock being converted, the Corporation's obligation under this Section
3C(¢) of Article V, Part B shall be subject to the payment and satisfaction by such.

registered holder or holders of any and all transfer tazes in connection with the

conversion and issuance of such Common Stock. The Corporation shall, as soon ag’
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practicable thereafter (and, in any event, within ten (10) days of such surrender),

igsue and deliver at such office to such holder of Series C Preforred Stock, or to his,

her or its nominee or nominees, a certificate or certificates for the numbér of shares
of Common. Stock to which he, she or it shall be entitled as aforeasid, together with
cash in liew of any fraction of a share and any accrued dividends that the holder has
not elected to convert into Common Stock. Except in the case of a conversion
pursuant to Section 3C(b} of Article V, Part B, such conversion shall be deemed to
have been made immediately prior to the cloge of businese on the date of such
surrender of the shares of Series C Preferred Stock to be converted, and the party or
parties entifled to receive the shares of Common Stock issuzble upon conversion
ghall be treated for all purposes as the record holder or holders of such shares of
Cormmon Stock on such date.

() Adjustment; erieg O ston Pri Diluti

(i)  Special Definitions. For purposes of this Section 3C(d) of Article
V, Part B, the following definitions shall apply:

(1)  "Additional Shares of Common Stock” shall mean any or
all shares of Common Stock issued (or, pursuant to Section 3C{d)Gii) of

Article V, Part B, deemed to be issued) by the Corporation after the Original
Yesue Date, other than shares of Commeon Stock issued or issuabig:

{A) upon conversion of shaves of Serles B & C Preferred
Stock, upon the conversion of shares of the Series A Preferred Stock, and
upon the execution of axy warrants of the Corporation that are exercizgablé -
for Comtmon Stock ou the conversion of the Series A Preferred Stock;

" (B) to employees, officers or directors of, or consultants
or advigers to, the Corporation pursuant to the Corporation's 1999 Stock
Option Plan, as amended, provided that the rumber of shares so issued or
issuable shall not exceed 534,400 (as adjusted for stock splits, combinations

and other similar events affecting the Common Stock); plug such additiorial

‘number of shares of Common Stock as may be approved by the holders of at _ |
leagt two-thirds of outstanding Series B & C Preferred Stock (the "Reserved
hares")

" (C) to financial institutions in connection with
borrowing or lease financing arrangements of the Corporation, provided that
such issuances are unanimously approved by the Board of Directors; or

(D) in connection with & consolidation, merger or sale

of all or substantially a1l of the Corporation’s assets in a tramsaction which

- the holders of voting securities of the Corporation own directly or indiréctly

more thaa fifty percent (50%) of the votmg securities of the cnnsohdated
surviving or acquiring corporation. '

— -——— = -
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(2) "Converf ecurities” shall mean any evidences of
indebtedness, shares of capital stock or other securities directly or indirectly
convertible into or exchangeable for Common Stock.

3) "Option” shall mean optmns, warrants or other rights to

subscribe for, purchase or otherwise acguire either Cormmon Stock or’

Convertible Securities.

(4)  "Origingl Igsue Date" shall mean the first date on which
a share of Series C Preferred Stock shall have been issued. '

(6) '"Preferred Directors” shall mean the directors nominated

and elected to the Board of Directors of the Ccrporatmn by the holderﬁ of
Series B & C Preferred Stock, voting together as'a class, as provided {n Part

B, Section 5()(ii) of this Article V.

(ix) Suhject to the
provisione of Sections 30(&)(111)(2) of Artacle v, Part B zmd 30(&)(’?1} of Article V
Part B, no adjustment in the number of shares of Common Stock into which any
geries of the Series C Proferred Stock is convertible shall be made, by adjustment in
the Series C Conversion Price of the Series C Preferred in respect of the issuance of
Additional Sheres of Common Stock or otherwise, unless the consideration per
ghare for an Additional Share of Common Stock issued (or deemed to be issued
pursuant to Section 30(d)(ii) of Article V, Part B) by the Corporation is less than
the Series C Conversion Price in effect on t.he date of, and immediately prior to, the
issue of such Additional Share of Common Stock.

(i) Issue of Secuyities Deemed JIssue of Additional Shares of
Comgmon Stock.
(1} = Qutions nvertible Se jes. In the event the

’ Corporaﬁzon at any time or from $ime to time afber the Original Iséue Date

ghall issue any Options (excluding options contemplated by Section
3C(d)GEXB) of Artigle V, Part B) or Convertible S8ecurities ar shall fix a record
date for the determination of holders of any class of securities emtitled to
receive any such Options or Convertible Securities, then the ma¥imum’
number of shares (as set forth in the instrument relating to such Options or
Convertible Securities without regard to any provisions contained in such
instrument for a subsequent adjustment of such nuwmber) of Cammon Stock
issuable upon the exercise of such Options or, in the case of Convertible
Securities and Options therefor, the conversion or exchange of such
Convertible Securities, shall be deemed to be Additional Shares of Common
Stock issued as of tims of such issue or, ix case such a record date shall have
been fixed, as of the close of business on such record date, provided thaf such

Additional Shares of Common Stock shall not be deemed to have been issued
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unless the consideration per share (determined pursuant to Section 3C(d)(v))
of Ariicle V, Part B of such Additional Shares of Comman Stock would be less
than the Series C Conversion Price in effect on the date of and immediately
prior to such issue, or such record date, as the case may be, and provided
further that in any such case in which Add1t10nal Shared of Co:mmon Stock

are deemed to be issued: '

{A} no further adju.stment in the Series C Conversion
Price shall be made upon the subsequent igsue of Convertible Secuntnes or
ghares of Commen Stock upon the exercise of such Opfions or conversion or
exchange of such Convertible Securities;

(B) if such Options or Convertible Securities by their
terme provide, with the passage of time, pursuant to any provisions designed
to protect agamst ditution, or otherwise, for any increase or decrbasé in the
consideration payeble to the Corporation, or increase or deerease in the
number of shares of Common Stock issuable, wpon the exercise, conversion or
exchange of such Options or Convertible Securities, the Series C Conversion
Price computed upon the original issue of such Options or Convertible
Securities (or upon the occurrence of a record date with respect thereto), and
any subsequent adjustments based thereon, shall, upon any such increase or
decrease becoming effective, be recomputed to reflect such increase or
decrease insofar as it affects such Options or the rights of conversiom or
exchange vnder such Convertible Securities; '

(C} uvpon the expiration of any asuch Opticns or any
rights of conversion or exchange nnder such Convertible Securities which
shall not have been exercised, the Series C Conversion Price computed upon
the original issue of such Dptmns on Convertible Securities (of upon the
occurrence of a record dete with respéct thersto), and any subseéguent
adjustments based thereon, ghall, upon such expiretion, be recomputed as if
such Options or Convertible Securities, as the case may be, were pever
issued;

(B3) no readjustment pursuant to clause (B) or (C) rbove
ghall have the effect of increasing the Series C Conversion Price to an amount
which exceeds the lower of (1) the Series C Conversion Price on the original
date on which an adjustment was made pursuant to Section BC(d)(m)(l} of
Article V, Part B or (i) the Series {0 Conversion Price that would have
resulted from any issuance of Additional Shares of Commoon Stock between‘
gsuch original adjusnnent date and the ds.te on. which as readjustment’ 15
made pursuant to clause (B) or (C) above; '

(B) in the case of any Options which expire by their
terms nof wove than thirky (30) days after the date of issue of such Options,

—_——rt 0 =
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no gdjustment of the Beries C Conversion Price shall be made until the
explratmn or exercise of all such Options, whereupon such ad;ustment shall
be made in the same manger provided in clause (C) above;

(F)  if such record date shall have been fixed and such’
Options or Convertible Securities are not issued on the date fixed therefor,
the adjustment previcusly made in the Beries C Conversion Price which
became effective on such record date shall be cancelled as of the close of
business on such record date, and thereafter the Series ¢ Conversioni Price
_shall be adjusted pursuant te Section 3C(d)(111) of Article V, Part Bas of ths
actual date of their issuance.

2y 8t jvid istributio d_Sibdi ;

In the event the Corporation &t sny time or from tlme to time after the
Origina] Issue Date shall declare or pay any dividend or make any other
distribution on the Common Stock payable in Common Stock, or effect a
suhdivision of the outstanding shares of Common Sfock (by veclassification or
otherwise than by payment of a dividend in Common Stock), then and in any
such event, Additional Shares of Common Stock shall be desmed to have been
issued:

. (4) in the case of any such dividend or distribution,
immediately after the close of business on the record date for the’
determination of holders of any clagas of semm‘cms entitled to receive such
dividend or distribntion, or

{B) in the case of any such subd:wsmn at the close of
business on the date immediately prior to the date upon which such corporate
action becomes effective.

If such record date shall have been fixed and such dividend shall not have
been filly paid on the date fixed for the payment of such dividend, the
adjustment previously made in the Series C Conversion Price which became
effoctive on such record date shall be cancelied as of the closs of business on

such record date, and thereafter the Senes C Conversion Price ghall bé "
adjusted pursusnt to Section IC(I)GEE) of Ar‘mc]e V, Part B as of the t:me of

actual payment of such dividend.

Gv)  Adjust eri onversior i ' ihte of

: al § O . In the ovent the Corporation shsll at any time
after the Original Tssue Date issue Additional Shares of Common Stock {including
Addifional Shares of Common Stock deemed fto be issued pursuant to Section
B8C(GEHN1) of Article V, Part B, but excluding Additional Shares of Corxmnon Stock
deemed to be jssued pursuant to Section 3C(IXHIN2) of Article V, Part B, which
event is dealt with in Section 3(d)(vi)) without consideration or for a consideration |

e
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per chare less than the Series C Conversion Price in effect on the date of and”

immediately prior to such issue, then the Series ¢ Conversion Pri¢e shall be
reduced, concurrently with such issue, to the price determined by dividing (i) an
amount equal to the sum of (a) the number of shares of Common Stock gutstanding
immediately prior to such issue or sale and the number of shares of Common Stock

" jssuable upon conversion of all Series A Preferred Stock and all Series B'& T
Preferred Stock and any other Convertible Securities multiplied by the then
existing Series C Conversion Price and (b} the consideration, if any, received by the
Corporation upen such issue or sale, by (ii) the total number of shares of Commion
Stock outstanding immediately after such issue or sale and the number of shares of
Common Stock issuable upon conversion of all Series A Preferred Stock and alt
Series B & C Preforred Stock and any other Convertible Securities.

)  Determination of Consideration. For purposss of this Séction
3C(d) of Article V, Part B, the consideration received by the Corporation for the
issue of any Additional Shares of Common Stock shall be computed as follows:

(1)  Casgb and Property: Such consideration shall:

‘ (A) insofar as it consists of cash, be the aggregate
amount of cash received by the Corporation excluding amounts paid or
payable for accrued interest or acerued dividends;

(B) ingzofar as it consists of property other than cash, be
computed at the fair value of such property at the time of such iggue, as
determined in good faith by the Board of Directors; and

(G) in the event Additional Shares of Common Stodk
are issued together with other shares of securities or other asseis of the
Corporation for a single undivided consideration, be the proportion of such
conzideration so received allocable to such Additional Shared’ of Conmion
Stock, computed as provided in clauses (A) and (B} above, as detarmmed m
good faith by the Board of Directors. )

(2) . Optiong apnd Convertible Securities. The consideration
per share recoived by the Corporation for Additional Shares of Common Stock
deemed to have been issued pursuant to Section 3C(d)iii)(1) of Article V, Part
B shall be determined by dividing i
{x) the total amount, if any, received or receivable by the

Corporation as cons1deratmn for the issue of such Options
" ar Convertible Securities, plus the minimum &ggregate
amount of additional congideration (as set forth in the
matruments relating -to such Dptmns or Convertible
Securities, without regard to any provision contained in
such mstruments for & subsequent adjustment of Buch
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consideration) payable to the Corporation upon the
exercise of such Optipns or the conversion or exchange of
such Convertible Seciirities, or in the case of Options for
Convertible Securities, the exercige of such Options for
Convertible Securities and the conversion or exchange of
such Convertible Securities, by

() the maximum number of shares of Conunon Stock (as set
forth in the instruments relating such Options or
Couvertible Securities, without regard to any provisien
contained in such instruments for a subseguent
adjustment of such number) issuable upon the exercise of
such Options or the conversiom or exchange of such
Convertible Securities.

the event the Corporatlon sha}l aﬁ:er i:he Ongmal Issue Date issue
Additional Shares of Common Stock pursuant to Part B, Section 3C(d)EINN2)
of this Article V, in 4 stock dividend, other stock distribution or subdivision,
the Series C Conversion Price in effect immediately prior to such siock
dividend, stock distribution or subdivision shail, comcurrently with the
effectiveniese of such stock dividend, stock distribution or subdivigion, be
proportionately decreased to adjust eqmtably for such dividend, distribution
or subdivision.

(2) Combinafions or Copsolidations. In the event the
outstanding sbares of Common Stock shall, after the Original Issue Date, be
combined or consolidated, by reclassification or otherwise, into a lesser
pumber of shares of Common Stock, the Series C Conversion Price in effect
immediately prior to such combination or consolidation shall, concurrently
with the effectiveness of such combination or consolidation, be
proportionately increased to adjust equitably for such combination or
consolidation.

Adyastrnes ni R, 8 In cage of any
consolidation or merger of the Corporatmn wzth or mto another corporation or
entity, or the conveyance of all or substan‘caally all of the assets of the Corporation
to another corporation or entity, or any proposed reorgamzahon or reclassification
of the Corporatzon {except a transaction for which provision for adjustment is
otherwise made in Section 3C of Article V, Part B, and except for a Liguidation
Trangaction, each share of Series C Preferred Stock shall thereafter be convertible
into the number of shares of stock or other gecurities or property to which a holder

H03000267851 1 95
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of the number of shares of Commen Stock of the Corporation deliverable upon
conversion of such Series C Preferred Stock would have heen entitled upon such
. consolidation, merger, conveyance, reorganization or reclassification; and, in any
such case, appropriate adjustment {(as determined by the Board of Directors) shall”
be made in the application of the provisions set forth in Amended and Restated
Articles, to the end thaé the provisions set forth in these Amended arid Restated
. Articles (including provisions with respect to changes in and other adjustments of
the Beries C Conversion Price) shall thereafier be applicable, as’ nearly as .
reagonsably may be, in relation to any shares of stock or other property thereafter
deliverable npon the conversion of the Series C Preferred Stock. The Company
ghall not effect any consolidafion, roerger, conveyamee, reorganization or
reclasszﬁcatzon, other than s Liquidation Transaction, unless prier to or
simultaneously with the consummation thereof the successor corporation or éniity,
or purchaser, as the cage may be, shall assume by written instrument the cbligation
to deliver to the holder of the Series C Preforred Stock such shares of stock,
securities or assets, as, in accordance with the foregmng provisions, suéh holder is
© entitled to receive. : . -

() No Jmpairment. The Corporation will not, by amendrhent of its
Amended and Restated Axticles of Incorporation or i:hrough any reorganization,

. transfer of assets, consolidation, merger, dissolution, issue or sale of securities or
any other voluntary action, avoid or seek to SN‘OI.d the obgervance or performanceof
any of the terms to be observed or performed under the Amended and Restated

. Articles of Incarporamon by the Corporation but will at-all times in good faith assist

in the carrying out of all the provisions of this Section 3C of Article V, Part B and in
the taking of all suck action as may be necessary or appropriate in order to protect
the Series C Conversion Rights of the holders of the Series C Preferred Stock

against impairment.

. H Certificate ag to Adjustments. Upon'the cccurrence of sach adjustment
or readjustment of the Series ¢ Conversion Price pirsuant to this Séction 3C ‘of -
Article V, Part B, the Corporation at its expense shall prompily compute such
adjustment or readjustment in accordance with the terms hereof and furnish to
each holder of Series C Preferred Stock g certificate setting forth such adjustment
or. read;ustment and showing in detail the facts upon which such adjustment or
readjustinent is based. The Corporation shall, upon the written request at any time
of any holder of Series & Preferred Stock, furnish or cause to be furnished to such
holder a like certificate setting forth () all such adjustments and readjustments
theretofore made, (ii) the Series C Conversion Price at the time in effect, and (ji)
the nwmber of shares of Common Stock and the amount, if any, of other property
which at such time would be recmved upon the conversion of Series C Preferved
Stock.

. ] {g} Notices of Record Date. In the event of any taking by the Corporatmn '
of & record of the holders of any class of securities for the purpose of determining the

— - _
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holders of such securities who are entitled to receive any dividend {other than 2
cash dividend which is in the same amount per share as cash dividends paid in
previous guarters) or other distribution, the Corporation shall mail to each holder of
Series C Preferred Stock gt least ten (10) days prior to the date thereof, a notice
specifying the date on which any suuh record is to be taken for the purpose of such
dividend or distribution.

(h)  Comumon Bfock Reserved. The Corporation shall reserve and at all
times keep available out of its authonzed but unissued Common Stock, free from
preemptive or other preferential rights, restrictions, reservations, ded;catmns, |
allocations, options, other warrants and other rights under any stock option,
conversion option or similar agreement, such mumber of shares of Common Stock #s
shall from time to time be sufficient to effect conversion of the Series O Preferred
Stock in full.

G}  No Reissuance of Beries C Preforred Stock  Shares of Series €
Preferred Stock which are converted into shares of Common Stock as provided in

these Amended and Restated Articles shall not be reissued.

H Isgye Tax. The issuance of certificates for sharss of Common Stock
upon conversion of Series C Preferred Stock shall be made without charge to the
holders of euch stock for any issuance tax in regpect of such issuance, provided that
the Corporation shall not be required to pay any tax which may be pa:,rable in
respect of any transfer involved in the issuance and delivery of any certificate in a
name other than that of the holder of the Series C Preferred Stock which is being
converted.

(k) Closing of Books. The Corporation will at no time close its transfer
books against the transfer of any Series C Preferred Stock or of apy shares of
Common Stogk jssued or issuable npon the conversion of any ghares of Beries C
Preferred Stock in any manner which interferes with the timely conversion of such ™
Series, C Preferred Btock, except as may otherwise be required to comply with
applmable securities lawsa.

Definition of Comipon Stock As used in this Section 3C of Artlcle v,
Part B the term "Common Stock” shall mean and include the Cﬂrporaf:mns

authorized Common Stock, par value $.001 per share, as constituted in the
Corporamons Amended and Restated Articles of Incorporation, and shall also
include any capital stock of any class of the Corporation thereafter authorized
which ghall neither be limited to a fixed sum or pereentage of par value in respect of -
the rights of the holders of such stock to participate in dividends nor entitled to a
preference in the distribution of assets upon the voluntary or involuntary
liquidation, dissolution or winding up of the Corporation; provided that the shares
of Common Stock receivable upon conversion of shares of Series C Preferred Stock

———————— e T .
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shall include only shares designated as Comroon Stock of the Corporaﬁon on the
date of filing of the Amended ﬁrtlcles

11. Section 4 of Art:tcle V, Part B is renumbered Section 4A of Azticle V,
Part B and all references in the Amended and Restated Articles are rennmbered
accordingly. The heading of such sectichr is rensmed "Redemption of Series A
Preferred Stocl.”

12, The first parenthetical in Section 4A(a) of Article V, Part B is amended
and restated as follows: "(for purposes of this Secl:mn 44 of Artmle V Part B, 2

“"Bedeription Elsction™)."

13." The second parenthetical in Section 4A(a) of Article V, Part B is
amended and restated as follows: “{for purposes of this Section 4A of Article V, Part
B, 2 "Re tion Date")”

14. The parenthetical in Section 4A(c) of Article V, Part B is amended dnd
restated as follows: "(for purposes of this Section 4B of Article V, Part B, any such
shares are "Unredeemed Shares™."

15. The term "Redeeming Shareholders in Section 4A(D is renamed
"Series A Redoeming Shareholders” each place the term appears in that section.

16. Immediately after Section 4A of Article V, Part B, Section 4B is added
as follows:

Section 4B
Redemption of Semes B & C Preferred Stock

{a). EHlection to Redeern. The holders of at least two-thirds of the
sutatanding shares of Series B & C Proforred Stock shall have the right at any time
end from time to time, on or after April 30, 2004, to elect by written notice to the
Corporation, fo compel the Corporation to redeem, pro rata any or all of the then
outstanding shares of Series B & C Preferred Stock (for purposes of this Section 4B
of Article V, Part B, a “Redemption Flection”). Such right may be exercised on one
or more occasions after April 30, 2004. The Corporation shall give notice of any
Redemption Election ta each bolder of shares of Series B & C Preforred Stock to be
redesmed at least forty-five (45) days prior to the requested date of redemption (for
purposes of this Section 4B of Article V, Part B, the "Rederoption Date"). A notice of
redemption shall state the number of shares of Series B & C Preferred Stock to ba ™
redeemed, and if less than all of the outstanding share of Series B & O Preforred
Stock are to be redesmed, each holder of Beries B & C Preferred Stock shall have
itg, his or ber pro rata share of all ouistanding shares of Series B & C Preferred

Stock 5o redeemed. The Corporation shall, te the fullest extent permitted by law, dol o

1—103@0026’?851 1 98
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- all things necessary to redeem the Series B & ¢ Preforred Stock and rake he =

payments for such stock required by this Section 4B of Artidle V, Part B.

(b}  Redemptjon Price.

.. @) . The "Series B Redemption Price” for each share of Series B
_ Preferred Stack to be redeemed on the Redemptmn Date under this Section 4B of

Article V, Part. B shall be caleulated in all cases as of the Redemption Dats and
ghall be equal to the greater of (i} $3.496, plus accrued and unpaid dividends, and’
(ii) the Fair Markef Valus (as defined in Section 4B({) of Article V, Part B) of each
share of Series B Preferred Stock. The SBeries B Redemption Price shall be payable
in cash in immediately available fuods to the respective bolders on the later to
cceur of (A) the Redemption Date or (B) forty-five (45) days following the date that
of the determination of the Fair Market Value of such sharves is made pursuant to
Section 4B(f) of Article V, Part B (subject to Section 4B(c) of Article V, Part B). The
number of shares of Series B Preferred Stock to be redeemed by any holder which
has requested redemption on the Redemption Date or as to which the Corporation
hag given a notice of redemption sball be determined by mdtiplying such amount
requested to be redeemed by a fraction, the numerator of which is the aggregate
number of shares of Series B Preforred Stock to be redesmed on such Redemption
Date by all holders and the denominator of which is the aggregate number of shares
of Series B Preferred Stock requested to be redeemed on such Redamptmn Date by
all holders or the Corporation, as the case may be.

(i) The “Series ¢ Redemption Price” for each share of Séries C

Preferred Stock to be redeemed on the Redemption Date under this Section 4B of
Article V, Part B shall be ealculated in all cases as of the Redemption Date and
shall be equal to the greater of (i) $.15, plus acerued and unpaid dividends, and (i3)
the Fair Market Value (ag defined in Section 4B(f) of Article V, Part B) of each share
of Beries C Preferred Stock. The Series C Redemption Price shall be payable in cash
in immediately available funds to the respective holders on the later to ccour of (A)
the Redexoption Date or (B} forty-five (45) days followmg the date that of the
determination of the Fair Market Value of such shares is made pursuant to Section
4B(f) of Article V, Pazt B (subject to Section 4B(c) of Article V, Part B). The number
of shares of Series C Preforred Stock io be redeemed by any holder which has
requested redemption on the Redemption Date or as to which the Corporation has
given a notice of redemption shall be determined by mulhplymg guch amount
requested, to be redeemed by a fraction, the numerator of which is the aggregate
_ number of shares of Series C Preferred Stock to be redeemed on such Redemption
_Date by ail holders and the denominator of which is the aggregate nimber of shares
of Series C Preferred Stock réquested to be redéemed or such Redemptmn Date’ by
all holders or the Corporation, as the case may be.

(iii) The Series B Redemption Price and the Series C Redemption
Price are collectively referred to as the * Bgdg;g‘gﬁgp Price.”

'_—‘_"'_"'-"'-'——-——-\-_-.__.___....,__
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()  Available Funds. If on any Redemption Date sufficient funds are not

legaily available to redeers all of the shares of Series B & C Preferred Stock then

due to be redeemed, then (i) the holders of Series B & C Preferred Stock shall share
in any funds not 8o restricted and legally available for redemption pre rata based on
the Redemption Price otherwise owed to each of them, (ii) any and ail shares
scheduled to be redeemed in accordance with Sections 4B(a) of Article V, Part B and
4B of Article V, Part B but not so redeemed (for purposes of this Section 4B of
Article V, Part B, any such shares are "Unredeemed Shares™) shall be carried

forward and redeerned at puch time and to the extent that funds of the Corpdration” =

are legally available tharefor, and (i) Unredeered Shares shall comtinue fo be
entitled to the dividend, conversion and other rights, preferences and privileges of
the Series B & C Preferred Stock until such shares have been redeemed and the
Redemption Price has been paid or otherwise set aside with respect to such’
Unredeemed Shares. For so long as any Unredeemed Shares remain unredeemed,
the Corporation shall not pay any dividend or other distribution on the Commen
Stock. Notwithstanding any other provision in this Section 4B of Articte V, Part B,
the funds available for redemption ghall be applied first to the satisfaction of any
redemption obligation that the Corporation bas with respect to the Series A
Preferred Stock.

(@) Notice. Notice of any requested redemption shall be given by eértified
or registered mail (retum receipt requested), postage prepaid. Any notice given hy
the Corporation shall be addressed to each holder at the address as it appears on
the stock transfer hooks of the Corporation and shall specify the Redemption Date
and the number of shares reguested to be redesmed. On or after the’ Redeigption ~
Date as specified in any notice, the holder shall surrender such bolder'’s certificate
for the number of shares to be redeemed as stated in the notice td or from the =
Corporation. - If less than all of the shares represented by such certificates are’
redeemed, a new certificate shall immediately be issued for the unredecmed shares.

() Dividepd. Conversion Afier Redemption Pavment Date. ' From and
after the Redemption Date, no shares of Series B & C Preferred Stock subject to

redemption shall be entitled {o dividends, if any, as contemplated by Section 6B;

provided, howevey, that any Unredserned Shares shall continue to be entitled to
dividenda and interest thereon as provided in Sectiona 6B and 4B(c), respectively, of
Article V, Part B until the date on which such shares are actually redeemed by the
Gorpcrahon In addition, from and after the Redemption Date, no shares of Series

‘B & C Preferred SBtock subject to redemption shall be entitléd to the conversiom

privileges set forth in Séetion 3B of Article V, Part B, except as prowded in Béetion
dB(¢) of Article V, Part B with reapect to Unredeémed Shares.

(0 Determiinstion of Fair Market Value. For purposes of this Section 4B
of Article V, Part B, the "Fajr Market Value” of any share of Series B & C Preferred

Stock of the Corporation to be redeemed pursuant to a Redemption Election shall be
determined as follows; () within five (§) days after a Redemption Election the

HO3000267851 1 - a0
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holders of unot less than a majority of the outstanding shares of Series B & C
Preferred Stock (the "Series B & C Redeeming Shareholders”) and the Corporation

shall submit their good faith estimate of such Fair Market Value as of the

Redemption Date; (ii) to the extent that the Fair Market Value estimates of the
Corporation and the Series B & C Redeeming Sharsholders differ, the Corporaticn
and the Seriss B & C Redeeming Shareholders shall engage, for an additional 5-day
period, in good faith negotiations to reach agreement (if possible) on such Fair
Market Value; snd (i) if the Corporation and the Beries B & (¢ Redeeming -
Shareholders fail to reach agreement at the end of the foregoing 5-day period, the
Fair Market Value shall be deterrxined by appraisal as set forth below.

In the event Fair Market Value is to be determined By appraisal, the
Corporation and the Series B & C Redeeming Shareholders shall initially negotiate
in good faith to select a mutually agreeable appraiser to determine Fair Market
Value with such determination to be binding on all concerned. If the Corporation
and the Series B & C Redeeming Shareholders shall fail to agree on the selection of -
such appraiser within five (5) days following the expiration of the 5-day period
specified in the preceding paragraph, then fhe Corporstion ghall seléct ope
independent appraiser and the Sexies B & C Redeemmg Shareholdets shall select

. another independent appraiser and such appraisers shall promptly designate a
third independent appraiser. Bach of the three appraisers shall provide a
determination of the Fair Mavket Value within twenty (20) days of the appointment
of the third appraiser. The Fair Market Value under such circumstances shiall be
an amount equal to the average of the smounts deterimined by the appraisers’

. within such twenty (20) day period; provided fhat in the event that the highest
appraieal is more than fifteen percent (15%) higher thab the middle appiaisal or the
lowest appraigal i8 more than fiffteen percent (15%) lower than the middle appraisal,
the appraigal that is more than fifteen percent (156%) higher or lower, or both, as the
case may be, shall be disregarded in csleulating the Fair Market Value. In the
event that the two original appraisera cannot agree upon the final appraiser within
ten (10} days following their selection by the Corporation and the Redeeming
Shareholders, then the final appraiser shall be appointed by the American
Arbitration Association. The determination of Fair Market Value shall be
conclusive, final and binding on all holders of Series B & € Preferred Stoé¢k and the
Corporation and shall be enforceable in any eourt having any Juns&chon over a
proceeding brought fo seek enforcement. All fees and expenses incurred in

_ connection with an appraisal under this Section 4B(f) of Article V, Part B shall be
borne equally by the Corporation and the Series B & C Redseining Shareholders. -
Fair Market Value shall be determined as of the Redemption Date on the basis of
the following assumptions: (i) without any reduction in value for lack of control or
the inherent lack of liquidity of non-public minority ititerests; and (ii) giving fu]l
effect to the earnings history and prospects of the Corporation.

17. Section 5 of Article V, Part B is amended and restated in its entirety as
follows:
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Voting Right While Series A Preferred Stock Qgtgtggding

The following pravisions in this Ssction 5A of Article V, Part B shall apply
tmly so long as shares of Series A Preferred Stock are autstandmg

(2) Number of Votes. Except as otherwise required by law and the
provigions of this Part B, Section 5A of this Article V, the holders of Series A

Preforrad Stock and the holders of the Comumon Stock shall be entitled to notice of
any shareholders' meeting and to vote together as a single class of capital stuck
upon any matter submitted to a shareholder for a vote, on the following basis:

@  Holders of Commton Stock shall have one vote per share; and

(i) Holders of Series A Preferred Stock shall have that number of
votes per share as is equal to the number of shares of Common Biock into which
each such share of Series A Preferred Stock held by such holder is convertible at the
time of such vobe. , o o

_ () Election of Directors. At any time when shares of Series A Preferred
Stock are outstandmg the Board of Directors shall consist of seven (7) members,
unless at least two-thixds of the holders of outstanding shares of Series A Preferred
Stock approve otherwisze by vote or written congent. Except as otherwise required
by law, and subject to the terms of the Stockholders” Agreement, the holders of
Series A Preferred Stock and the holders of Common Stock shall be entitled to voie |
upon the election of directors on the following basis:

(@)  the holders of Common Stock ther issued and outstanding,
voting separately as a class, shall, by majority vote, elect three (3) members of the
Board of Directors;

' @ the holders of Series A Preforred Stock, voting separately as a
class shall, by msjority vote, elect two (2) members of the Board of Directors;and”  ©

(iii) the holders of Commen Stock and the holders of Series A
Preferred Stock, voting together as a class, shall, by majority vote, elect two (2}
members of the Board of Directors.

{c) Quorums. Except as otherwise required by law, the foﬂowmg shall
copstitute guorums at meetings of sharebolders:

‘ (1 The presence in person, by teleconference or by proxy of the
holders of shares copstituting a majority of the votes enfitled to vote thereat,
' calentated in accordance with Part B, Section 5A(a) of this Article V, shall constitute
a quorum for the purpose of transaction of business at all meetings of shareholders,

'__'_'-_‘________..—_—-—‘——'_‘_\ -
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except with respect to election of directors under Part B, Section 5A() of this
Article V; and

{iiy  For the purpose of electing directors, (A) the predence in persorn,
by teleconforence or by proxy of the holders of a majority of the shares of Common
Stock entitied to vote thereat shall constitute a gnorum for the purpose of electing
thet number of directors of the Board of Directors which such shareholders are
entitled to elect, voting separately as a class; (B) the presence in person, by
teleconference or by proxy of the holders of a majority of the shares of Series A
Preferrad Stock entitled to voie thereat shall constitute a quorum for the purpose of
electing that nuxber of directors of the Board of Directors which such shareholders
are entitled to elect, voting separately as a class, and {C) the presence in person, by
teleconference or by proxy of the holder of a majority of the shares of the Common

‘Stock and the Series A Proferred Stock entitled to vote shall constitute a quorum for

the purpose of electing that number of directors of the Board of Direttors Which ="

such shareholders are entitled to elect, voting together as a class.
18. Immediately atter Section 5A of Article V, Paxt B, Section 5B is added

ag follows:
Section 5B
Voling Righis While No Series A Preferred Btock Quistanding

The following provisions in this Sectmn 58 of Axticle V, Part B shall apply at
all times that no shares of Series A Preferred Stodk are outstanding:

(a) Number of Votes. Exrept asz otherwise required by law and the
provisions of this Section 5B of Article V, Part B, the holders of Sexies B & C
Preferred Stock and the holders of the Coromon Stock shall be entitled to notice of
any shareholders’ meeting and to vote together as a single class of capital stock
npon any matter submitted to a shareholder for a vote, on the following basis:

() Holders of Common Stock shall have one vote per share;

ii)  Holders of Serics B & C Preferred Stock shall have that number

of votes per share of Series B & © Preferred Stock as is equal to three times the

" numaber of shares of Common Stock into which each such share of SBeries B &' C
Preferred Stock held by such holder is contvertible at the time of such vote.

(b} Eleciion of Directors. At any time when shares of Series B & C
Preferred Stock are outstanding, the Board of Directora shall consist of seven (7)
members, unless holders of at least two-thirds of the outstanding shares of Series B
& C Praferred Stock approve otherwise by vote or written consent. Also, at any
time when ghares of Series B & C Preferred Stock are cutétanding, exceépt ds’
otherwize required by law, and subject to the tetms of the Stockholder's Agreement

e . — -
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11, the holders of Series B & C Preferred Stock and the holders of Common Sfock
shall be entitled to vote upon the election of directors on the following basis:

G) the holders of Common Stock them issued and oputstanding,
voting separately as a class, shall, by majority vote, elect three (3} members of the
Board of Directors;

(i  the holders of Series B & C Preferred Stock, voting fogether as a-
class shall, by majority vote, elect two (2) members of the Board of Directors; anid

{iti} the holders of Common Stock and the holders of Series B &'C
Preferred Stock voting together as a class, shall, by majority vote, caleulated in
accordance with Part B, Section 5B(2) of this Artmle V, elect two (2) members of the
Board of Directors.

{c} Quorums. Exvept as otherwise required by law, the follomng aha]l
constitute guorums at meetings of shareholders:

(i} The presence in person, by teleconference or by proxy of the
holders of shares constituting a majority of the votes entitled to vote thereat, -
caleulated in accordance with Part B, Section 5B(a) of this Article V, shall constifute”
8 quorum for the purpose of transactior of business at all meetings of shareholders,
excopt with respect to election of directors under Part B, Section 5B(b) of this
Article V; and i

(i} For the purpase of electing directors at any time that thers are
shares of Series B & C Preferred Stock outstanding, (A) the presence in person, by
telecomference or by proxy of the holders of & majority of the shares of Comumon
Stock entitled o vote thereat shall constitute a quorum for the purpose of electing
that number of directors of the Board of Directors which such shareholders are
entitled to elect, voting separately es 2 class; (B} the presence in person, by
teleconference or by proxy of the holders of a majority of the votes with respect fo
the shares of Series B & C Preforred Stock entitled to vote thereat shall constitute a
quorum for the purpose of electing that mumber of directors of the Board of
Directors wb.tch such shareholders ate entitled to elect, voting together as a class,
and (C) the presence in person, by teleconference or by proxy of the holders of a
majority (in the aggregate) of the votes with respect to the ghares of the Common
Stock and the Series B & C Preferred Stock entitled to vote, calculated in

accordance with Part B, Section 5B(z) of this Article V, shall consmube a quorum
for the purposse of electing that number of dirertors of the Board of Directors which
such shareholders are entitled to elect, voting together as a class.

19. Section 6 of Ariicle V, Part B is renumbered Section 6A of Article V,
. Part B and all references in the Amended and Reatated Articles are renumbered
accordingly. The heading of such section is renamed "Series A Dividend Rights."

002678511
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20.. The term "Dividend Rate" in Section 6A is renamed "Series A Dividend
Rate" each place the term appears in that section.

21. Iromediately preceding Section 7A of Article V, Part B (as renumbered
pursuant to these Amended Articles), Section 6B is added as follows:

Section 6B
ies C Dividend Rights

Each holder of shares of Series B Preferred Stock or of Séries C Praferred
Stock shall be entitled to receive, for each share of Series B & C Preferred Stock
registered in his, her or its name an the stock transfer books of the Corporation,
annual dlwdends at 2 rate equal to seven percent (7%} of the imitisl per shave
isguance price of the Series B & C Preferred Stock per annum (the “Sexries B & C
Dividend Rate”), payable in cash (i) whep, as and if declared by the Board of
_D1rectors, (u) upon the earliest to ocour of liquidation {as provided in Seetion 2 of

" Article V, Part B), redemption (a2 provided in Séctions 4B and 4C of Article V, Part

B) or conversion (as provided in Sectiong 3B and 3C of Article V, Part B) and (iii) as
otherwise expressly required hy these Amended avd Restated Articles. Dividends
on Series B & C Preferred Stock shall accrue ou each share beginning on the date of
isguance, and shall be cumulative. Any payment made by the Corporation on the
uppaid cumulative dividends, if less than the total amount of such dividends, shall
be applied first to those dividends which have been acerued for the Jongest time and
shall be made pro rata to the bolders of Series B Preferred Stock and to the halders
of Series C Preferred Stock based on the dividend accrued on shares of Series B & C
Preferred Stock. Af any time that there are np the shares of Series A Preferred
" Btock qutetanding, helders of Series B & O Preferred Stock shall be entifled to
participate pro rata in any dividends paid on the Comwon Stock on an as-if-

- converted bagis. . . . . . .

. No dividend shall be paid on or declared or sei apart for payment on any
ghares of Series B & C Preferred Stock as long as shares of Series A Preferred Stock
are outstanding and dividends paysble on the Series A Preferred Stock pursuant to
Section 6A of Article V, Part B are in arrears. Except for the payment and
declaration of dividends pnrsuant to Section 8A of Article V, Part B, no dividend or
other distribution sball be paid on or declared or set apart for payment en any
shares of the Common Stock or any shares of any other class or series or isaue of
Preforred Stock as long as any dividends payable on the Series B & C Preferred
Stock are in arrears. -

The term “distribution” as used in this Section 6B of Artmle V, Part B shall
inclnde the transfer of cash or property without consideration, Whether by way of
dividend or otherwise (except as dividend in shares of Common Btock), or the

_purchase or redemption of shares of the Corporatmu {other than from empioyees 0f ‘ )

T ) ' : . . .-
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~ the Corporation upon termination of employment or pursusnt to the Corporation’s
rights of first refusal, in each case npen approval of the Board of Directors), for cash
or property, including such transfer, purchase or redemption by a subsidiary of the
Corparation. The time of any distribution by way of dividends shall be the date of
declaration of such dividends, and the time of any distribution by purchase or
redemption of ghares shall be the date on which cash, or property is transf'erred by *
the Corporation, whether or not ﬁumuant to a contract of an earlier date; provided
that where s debt security is issued in exchange for shares, the time of the
distribution is the date when the Corporation acguires the shares for such
exchange,

Section 7 of Article V, Part B is renumbered Section 7A of Article V,
Part B and all references in the Amended and Restated &rtlcles are renumbered
accordingly. The heading of such section is renamed “Senes A Covenants.” o

23. Immediately preceding Section 8A of Article V, Part B (as renumbered
purguant to these Amended Articles), Section 7B iz added as follows:

Section 78

Series B & € Covenants

The provisions of this Section 7B of Article V, Part B shall not apply so long
as any chares of Series A Preferred Stock shall be outstanding. Without lirpiting
the rights of the holders of the Series B & C Preferred Stock to vote as a clags, as
required by law, so long ag any shares of Series B & C Preferred Stock shall be
ontstanding, the Corporation shall not, without first obtaining the affirmative vote |
or. written cansent of not less than two-thirds of such outstanding shares of Series B
& C Preferred Stock:

. {a} amend or Topeal any provision of, or add any. _provision fo, the
Corporation's Amended and Restated Articles of Incorporation, as ametded T:y the -
Amended Articles, or Bylaws;

{b) increase or decrease the authorized number of shares of Series B & C
. Preferred Stock; L N R

{¢)  reclassify any Common Stock into shares having sny preference or
priority as to dividends or assets or other rights and privileges in any case superior
~ to or om. a parity with any such preference, priority, right or privilege of the Series B
& C Preferred Stock (including, without limitation, by granting to tHe holder of any
security issued by the Corporation a security interest or lién on assets of the
Corporation), or otherwise effect a capital reorganization of either the Cérporation
or any subsidiary of the Corporaticn, or effect a 11qu1daiuon or dmanlutmn or
winding up of the Corporat:on, -
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the Corporation;

{d}  apply any ofits assets fo the redemption, retirement, purchase or other

acquisition directly or indivectly, through subsidiaries or otherwise, of any shares of

Commoan Stock or ather securities of the Corporation (other than the Series B & ¢
Preferred Btock), except from employees of the’ Corporation upen fermination of
employment or pursuant to the Corporation’s rights of first refussal;

(e} liquidate, disselve or wind up the Corporation, or consolidate or merge
the Corporation or any subsidiery of the Corporatmn into or with, or acquire or
cause any subsidiary of the Corporanon to acquire the stock or all or substantially
all the assats of, any other corporation, partnership or other entity;

®  sell, lease, convey, euncumber or otherwise ﬂ.mpose ‘of all or

sﬁhstant:aﬂy all of the praperty or buginess of the Corporation or ‘ahy su"bsxdmry afr 7

IO

(@  create, authorize or issue, directly or indirectly, capital stock or other
securities, having any preference or priority as to dividends or assets, or other

.rights or privileges, in any case superior o or on a parity with any such preference,

priority, right or privilege of the Series B & C Preferred Stock (incliiding, withott ~

Ymitation, by granting to the holder of any security issued by the Corporation a
securify interest or lien on assets of the Corporation, excluding security interests

relating to loans made to the Corporation from financial institutions, provided that

. such security interesis do not secure any obligations related to equity securities of
. the Corporation); o

(b)  pay, set aside for payment or declare any dividend or other distribution

(as defined in Section 6B of Article V, Part B) on any share of Common Stock or sy
shares of any other class or series or issue of Preferred Stock other than Series A

Preferred Stock as provided in Section 6A of Article V, Part B;

() . change the nature of the Corporation’s business in any material way or

holders of at least two-thirds of the Series B & C Preferred Stock:
() . permit any subsidiary to issue or sell, or obligate itself fo issue or sell

 (except to the Corporation), any equity security of such subsidiary; or

(k) amend this Section 7B.

24,  Section 8 of Article V, Part B is hereby amended and restated as

followsa:
Section 8A

Se Stock idends, Stock Distributio
divist ombinations and Consolidatione
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In the event the Corporation shall izssue additional shares of Series A
~ Preferred Stock in a stock dividend, other stock distribution or subdivision, or in the
event the outstanding shares of Series A Preferred Stock shall be combmed [
consolidated, by reclassification or otherwise, inte a lesser number of shares of
Series A Preferred Stock, (1) the Series A Liquidation Amount (as defined in Part B,
Bection 2A(a) of this Article V), (ii) the dollar amobunt set forth in the first sentence
of Part B, Section 84A(a) of this Article V; and Gii) the dollar amount sst forth in FPart
B, Section 4A(Xi) of this Article V, in each case in effect imxoediately prior to such

event shall, cancurrently therem%;h be proportionately decreased (in the case 6f & -

. stock dividend, other stock dmtmbutmn or subdivision) or increaded {in the case of 4
corobination or eonsolidation) in each such case to adjust equitably therefor.

25.  Immedistely following Section 8A of Article V, Part B (as renumbered

pursuant to these Articles of Amendment), Sections 8B and 8C are added as follows:

Section 88

erie v1dends tm:k D1
Cles X o

In the event the Corporation shall issue additional shares of Series B~
Preferred Stock in a stock dividend, other siock distribution or subdivision, or in the
event the outstanding shares of Series B Preferred Stock shall be combined or

consolidated, by reclassification’ or othetwise, into a lesser number of ghates of -~

Series B Preferred Stock, (i) the Series B & € Liquidation Amount and the Series B
Liguidation Amount (each as defined in Section 2B(a) of Axticle V, Part B), (i) the
dollar amounts set forth in the first sentence of Section 3B(a) of Artmle V, Part B;

" and (ii}) the dollar amnount set forth in Section 4B(b)i) of Article V, Part B, in each n

case in effect immediately prior to such event shall, concurrently therewith, be
proportionately decressed {(in the case of a stock dividend, other stock distribution

or subdivision) or increased {in the case of a combmahon or consohdatmn) in each '
such case to adjust equitably therefor. ‘

Section 8¢
Seriez C Stock Dividends, Stock Distributions,
ivisions i and Consolidations

Tn the event the Corporation shall issue additional gharée of Series C
Preferred Stock in a stock dividend, other stock distribution or subdivision, or in the
_.event the outstanding shares of Series C Preferved Stock shall be combined or
consolidated, by reclassification or otherwise, into a lesser mumiber 6f shares’ of
Series C Preferred Stock, (i) the Series B & C Liquidation Amount {(as defined in
Bection 2B{(a} of Article V, Part B), (1i) the dollar amounts set forth in the first
sentence of Section 3C(a) of Article V, Part B; and (iii) the dollar amount set forth in
Section 4C(b)i) of Axticle V, Part B, in each case In effect immediately prior to such
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svent shall, concurrently therewith, be proportionately decreased (in, the case of 2
stock. dividend, other stock. distribution or subdivision) or increased (in the case of a
combination or consobidation) in ezch such case to adjust equitably therefor” o

28. Section 9 of Article V, Part B is renumbered as Section 10 of Article V,
Part B and all references in the Amended and Restated Articles are renumbered
accordingly. Dromediately precedmg that section, Section 9 of Article V, Part B is
herehy added as follows:

Section &

iong on Issu ipg A 1 ock

and on Issuance of Sevies B & C Prefarred Siock

At all timea thet ome or zoore shares of Series A Preferred Stodk are’
gutstanding, the Corporation shall not issue any shares of Series B & C Preferred
Stock. At all times that one or more sharss of Series B Preferred Stock or Series C
Proforred Stock are outstanding, the Corporation shall not issue any shares of
Series A Preferred Stock.

27. Al references to the remumbered provisions that have not been
renumbered pursuant to these Articles of Amendment are hereby renumbered in
accordance with these Articles of Amendment.

. N WITNESS WHEREOF, the undersigned has executed this ingtrument on
Beptember _Z 9008,

EANGLER, INC.

By: sl .
- Michael B. Davis, President .

TPAL $1287578 10
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