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FLORIDA DEPARTMENT OF STATE

Glenda B. Hood
Hocrotavy of State

December 31, 2003

NETBYZEL, INC.

1141 5 ROGERS CIRCLE
BUITE &

BOCA RATON, FL 3348Y

SEUBJECT: NETEYTEL, INC.
REF: PL900D063124

We received your electronieally trensmitited document. However; the
document hag nob been filed, Please make the following corrections and
refax the completa doonment, including the electronioc f£iling cover sheet.

THE NAMES OF THE CQRPORATICON ON THE ARTICLRES OF MERGER MUST READ THE BAME
AS TEE CORPORATE NAMES IN THE HEADING OF THE PLAN. THE MIME OF THE
SURVIVOR CHANGES UPON FILING OF THE MERGER. PLEASE CORRECT.

Pleage raturn your docuwment, along with a copy of this lefter, within &0
days or gyour £iling will be considered sbandoned.

If you have any guestions concerning the fillng of your document, please
call (850G) 245-88B0,

Earen $ibson PaX hod. §: HO30002343725
Document Specialist Letter Number: 303200069440
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7 Delaware ... .

The ‘First State

%, HARRIET SMITH WIMDSOR, SECRETARY OF STAIE OF THR BTATE OF
DELMWARE, DO HEREBRY CERTIFY THE ATDACHED IS A TRUE AND CORRECT
fory OF THE RESTATED CERTIFICATE OF “NETEYTEL ACQUISITION CQ.Y,
CEANGING ITS NAME FROM "NETBYTEL ACQUISITION CO." TQ “NETEYTEL,
INC.Y, FILED IN THIS OFFICE ON THE TWENTY-FOURTHE DAY OF
DECEMBER, A.D, 2003, AT 3:44 O'CLOCK P.M.

A FILED COPY OF TAIS CERTIFICATE HEAS BREM FORWARDED TO THE
NEW CRSTTE COUNTY BRECORDER OF DEEDS.

Harrier Smith Windsor, Secreerry of Samte

3725177 8100 AUTHENTICATION: 28387835

U30B36&825 ’ DATE: 12-25%-03
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| Delaware . .

The First State

I, ERRRIET SMITH WINDSOH, SECRETARY OF STATE OF HE STATE OF
DELAWARE, DO EERERY CERTIFY THE ATTACHED IS A TRUE AND COKRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES :

"NETBYTEY,, INC.!, A FLORIDA CORPORATION, '

WITE AND INTO NETEVTEYL, TNC." UNBER DOHE NAME OF “NETBYTEL,
INC.%, A CORPORATION ORGANIZED AND EXTSTING UNDER THE LAWS OF
THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIY CFFICE THE
TRENTY-FOURTE DAY OF DECEMSER, A.D, 2003, AT 3:45 OfCLOCK P.M.

A FILED COPY COF TRIS CERTIFICATE HAS REEN FORWARDED T0 THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

\Jbbnﬁm;Jb JJLHJLLAw99&5;¢L44aJ

Harrier Emith Windyor, Secretary of Smte

3725177 8BL00M AUTHENTICATION: Z838323

DA0B3IGE3L DATE: 12-20-03
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SECReT
; TALL 45 RY oF
R 25003 ‘LLAHASSES, rUTATE
A CLTS OF RGER

between

NETEYTEL, INC.
{a Delaware Corporation)

and

NETBYTEL, INC,
(2 Florida Corporation)

The following Articles of Merger (the "Articles™) are made and entered into this 30" day of
December, 2003, by and betweon NetByTel, Ine, a Delaware corporation (the "Surviving
Corporation"), and NetByTel, Tnc., a Florida corporation (the "Merging Corporation"), in accordance
with the Florids Business Corporation Act, pursuant to Section 607.1105, F.8.

FIRST; The Surviving Corporation is a corporation duly orpanized and existing under ihe
laws of the State of Dolaware.

SECOND: The Merging Corporation is a corporation duly organized and existing under the
laws of the State of I'lorida, Document No, P99000063124.

THIRD: The Agreement and Plan of Merger (the "Plan™) is attached.

FOLIRTH: The Plan was adopled by the board of directors of the Surviving Corporation on
December 24, 2003, and sharcholder vote was not required,

FIFLIL The Plan was adopted by the board of direciors of the Merging Corporation on
Deecember 24, 2003, and by the shareholders of the Merging Corporation on Decomber 24, 2003,

SIXTH: The Surviving Corporation, NetByTel, Inc., a Delaware Corporation, is located at

1141 Sonth Ropers Circle, Suile 9, Boca Raton, lorida 33487.

({(FI03000343725 3))
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W WITNESS WHEREOPR, the Surviving Corporation and the Merging Corporation,
pursuant to the approval and avthority duly given by resolutions adopted by their respective Boards
of Dircetors and sharcholders, have cavsed thesc Articles of Merger to be cxecuted by the President

of cach party hereto, ag of the date Grst sct forth above,

NetByTel, Inc., & Delawate corporation,
the uwwing Corpuration

Name uhn Amein
Title: Pms:dnnt

NelByTzl, Ine., a Florida cotporation
the Merping Corporation

-1 - PME_PRIS_ 211 [49_1 OCRELACK

(({LI03000343725 3)))
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EXLUBIT A

AGREEMENT AND PLAN OF MERGER

{Schedules Omitted)

IMB_31H2_UARLACK,

(((HO03000343725 3)))
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AGREEMENT AND PLAN OF MERGER

DATED AS OF DECEMBER 24, 2003
BETWEEN
NETBYTEL ACQUISITION CO.,
AND

NETBYTEL, INC.

NWVE,_J44750_MDCARLEON
(1163000343725 3
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AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of December
24, 2003, between NETBYTEL ACQUISITION CO0., a Delawsare corporation {#Neweo™) and
NETBYTEL, INC.,, o Florida corporation {ths “Company™).

RECITALS

WITERLAS, the Company has determined that it is in 113 best intercst to rcorganize the
Company and by merging with and into Newco with Newco continuing as the surviving
corporation {the “Merger”) in accordance with the Delaware General Corporation Law (the
“IIGCL”) and upon the terms and subject to the conditions set forth hercin;

WITEREAS, as a result of the Merger, the existing capital stock of the Company will be
converled into capital slock of Newee, with cach share of the Company’s common stock, par
value $0.01 per share (the “Company Common Stock™) will be converted into shares of Neweo’s
cornmon stock, par value $0.001 per share {the “Newco Common Stock™) and each share of the
Company's Scries A Proferred Stock, par value $0.01 per sharo, the Company's Serics B
Preferred Stock, par value $0.01 per share and the Company’s Serics C Preferred Stock, par
value $0.01 per share (collectively, the “Company Preferred Stock™) will be converted into
shares of Newco’s Scries AA Convertible Preferred Stock, $0.001 per share (the “Serics AA
Preferred Stock™); and

WITEREAS, the Company and Neweo desire to set forth the representations, warranties,
covenants and agreoments in conneclion with the Merger and the various conditions to the
Merger,

NOW, THEREFORE, in consideration of the premises apd of the mutual covenants,
representaiions, warrantics and agreements contained herein, the parties hereto agree as foltows:

ARTICLET
THE MERGER

1.1 The Merger. Upon the terms and subject to the conditions set forth in this
Agreenent, and in accordance with the DGCL, the Company shalf be merged with and into the
Newca at the Effective Timo {as defined below). At {he Effective Time, the separate existence of
the Company shall cease, and Newco shall continue as the surviving corporation (the *Surviving
Corporation™) aud shall conlinue under the name “NetByTel, Ine.”

1.2 Closing, Unless this Agreement shall have been terminafed pursuant to Section
7.1 and subject to the satisfaction or waiver of the conditions set forth in Article VI, the closing
of the Merger (the “Closing™) will take place on December 24, 2003, or as promptly thereafier as
practicable (and in any event within two business days) following satisfaction or waiver of the
conditions set forth in Article VI (the “Closing Date™), at 10:00 a.ni., Miami, Florida time, at the
offices of Bdwards & Angell, LLP, Ope North Clematis Street, Suite 400, West Palm Beach,
Tlorida 33401, unless another date, time or place is agreed to in writing by the parties hercto.

(030003437285 33
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1.3 Effective Time of the Merper, As soon as practicable following the satisfaction
or waiver of the conditions set forth in Article VI, Newceo shall file the Certificate of Mexgor
confornming to the reguircments of Subchapter X of the DGCL (the “Certificate of Merger™)
with the Secectary of State of the Statc of Delaware and make all other filings or recordings
required by the DGCI. in conncetion with the Merger. The Merger shall become effective at such
timo ag the Certificate of Merger is duly {iled with the Secrctary of State of the State of
Delaware, or such other time thereafter as ia provided in the Certificate of Merger in accordance
with the DGCL (the “Effective Time™).

14  Effects of the Merger, The Merger shall have the effecis set forth in this
Agreement and in the applicable provisions of the DGCL.,

1.5 Articles of Incorporation; Bylaws. {a) The certificate of incorporation of Newco
which is atfached as Exhibit B hereto, as in effect immediately prior to the Effective Time, shall

be the articles of incorporation of Newco until thereafter changed or amended as provided
thercin or by applicable law; provided that Article I of the articles of incorporation of Newco
shall be amended by the Cexlificate of Merger to read as follows: “The name of the corporation
is: NetByTel, Ine.”

(b)  The bylaws of Newco which are attached as Exhibit C hereto shall be the
bylaws of Neweo until therealter chanped or amended as provided therein or by applicable law.

1.6 Directors; Officers. (2) The dircciors of Newco at the Effective Time shall be the
directors of Neweo, unlil the carlier of their resignation or removal or until their respective
successors are duly clecled and qualified, as the case may be.

(b)  The officers of Neweo at the Effective Time shall be John Amein,
President, Chief Uxecutive Officer, Secrétary and Treasurer until the earlier of his resignation or
removal or undil his respective successors are duly elected and qualified, as the case may be.

ARTICLE IT

CONVERSION OF TIIE CAPITAL STOCK AND OPTIONS OF THE COMPANY AND
CANCEILLATION OF COMPANY'S SERIES A WARRANTS AND SERIES B
WARRANTS

2.1 XEffeet op Capital Stack, At the Effective Time, by virtue of the Merger, and
without any action on the part of {he holder thereof:

{2}  Each sharc of the Company’s outstanding Common Stock issued and outstanding
immediately prior to the Effective Time, shall be converted into the right to receive 0,06065
sharcs of Newco Common Stock (together with the Serics AA Preferred Stock set forth in
Section 2.1(b) below, the “Merger Consideration™) in the manner provided in Scetion 2.2 hercof,

-4 NWK_L4£730_VDCARLSON
(((HO3000343723 3))
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(b}  Lach share of the Corapany Preferred Stock issued and outstanding immediately
prior to the Effective Time, shall be converled inlo the dight to receive 0.06065 shares of Series
AA Preferred Stock ju the manner provided in Section 2.2 hereof.

{e) In exchange for the consideration set forth in Section 2.1(b), cach holder of
Company Preferred Stock shall waive any and all accrusd but unpaid dividends that such holder
is entitled to receive on such holder’s shares of Company Preferred Stock nader the terms of the
Company’s Amended and Restated Articles of Incorporation as amended through the date
hercoll

2.2 Conyersion into Neweo Common Stock and Series AA Prefeered Stock.
()  Exchange Procedures

As soon as practicable after the Effective Time, Neweo shall cause Edwards § Angell,
LLP as transfor agent (the “Transfer Agent”) to mail to each holder of record of certificates of
the Company Common Stock and the Company Preferred Stock (the “Company Certificates™) as
of the Effective Time that have becn converted pursuant 1o Scction 2.1: (i) a fetter of transmittal
(which shall specify that delivery shall be effected, and risk of loss and title to the Company
Certificates shall pass, only upon actual delivery to the Transfor Agent and shall be in such form
and have such other provisions as Neweo may reasonably specify) and instructions for effecting
the surrender of the Company Certificates and receiving the Merger Consideration to which such
halder shall be entitled thereto pursuant to Section 2.1. Upon surrepder of a Company
Certificate for canccliation to the Transfer Agent or to such other agent or agents as may be
appointed by Newco, together with a duly executed letler of transmiital and such other
documents as the Transfer Agent may require, the holder of such Company Certificaic shall be
eatitled to receive in exchange thervefor the Merger Consideration to which such holder is entitled
in accordaice with Section 2.1, and the Company Certificate so surrendered shall forthwith be
eanceled, If payment of the Mcrger Consideration is to be made to any person other than the
person in whose name the surrendered Company Certificate is registercd, it shall be a condition
of payment that the Company Certificate so surrendered shall be properly endorsed or shall be
otherwise in proper form for transfer and that (he person requesting such payment shall have paid
any transfer and other taxes required by reason of the payment of the Merger Considerationto a
person other than the registered holder of the Company Cextificate surrendered or shall have
asiablished to the satisfaction of Newco that such tax either has been paid or iz not applicable,
Until surrendered as contemplated by this Section 2.2, cach Company Certificale shall be
deemed ot any Ume after the Effective Time to represent onty the right to reccive upon such
surrender the Merger Consideration contemplated by Section 2.1,

(b}  Losi, Stolen or Destrayed Certificates

In the event any Company Certificate shall have been lost, stolen or destroyed, upon the
making of an affidavit of that fact by the person claiming such Company Cerlificate to he loat,
stolen or destroyed, the Transfer Agent wilt 1ssuc in exchange for such jost, stolen or destroyed
Company Certificate the Marger Consideration delivexable in respect thercof as determined in
accordance with Section 2.1; proyided, bowever, that the person 1o whom the Merger

-5 NWK_144750_VDCARLSON
(((HE3000343725 3))
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Consideration Is paid shall, i required by Neweo, as a condition precedent to the payment
thereof, pive the Transfer Agent a bond in such sum as it may ordinarily require and indemnify
Neweo in a manner satisfuctory {o it against any claim that may be made against Noweoo with
respoct Lo the Company Certificate claimed to have been lost, stolen or destroyed.

{c} Closing of Transfer Books. After the Effective Time, the stock transfer books of
the Company shall be closed and there shall be no transfers on the stock transfer books of Noweo
of shares of Company Common Stock or the Company Preferred Stock that were outstanding
inmediately prior to the Effective Time, If, after the Rilective Time, Company Certificates are
presentadd to Newceo, they shall be canceled and exchanged for the appropriate amount of Merger
Consideration as provided in Section 2.1 and in this Seclion 2.2,

()  Termdnation of Exchange Agent. All funds held by the Exchange Agent for
payment {0 the holders of unswrendered Company Certificates and unclaimed at the end of one
year from the Effective Time shall be returncd to Neweo, afier which time any holder of
ansurrendered Company Certificates shall look as a gencral creditor only to Neweo for payment
of such funds fo which such holder may be due, subjeet to applcable law.

{(e) Excheat. Neweo shall not be Hable to any holder of Company Common Stock or
Company Preferred Stock for Merger Consideration delivered to a public official pursuant to any
applicable abandoned property, escheat or similar law. Any amounts remaining unclaimed by
holders of any such shares of Company Common Stock or Company Preferred Stock five vears
after the Effective Time {or such carlier date immediately prior to ihe time at which such
amounts would otherwise escheat to or become property of any Governmenial Entity shall, to the
extent permitted by applicable law, become the property of Neweo, free and clear of any ¢laims
or interest of any such holders or their successors, assigns or personal representatives previously
cntitled thereto.

2.3  Dissenting Sharchnlders. (a) Notwithstanding any provision of this
Agreement to the contrary, any holder of shares of capital stock of the Company issued and
outstanding immediatety prior to the Effective Time that arc held by any holder of shares of such
capital stock who has not voted in favor of the Moerper (if entitled to vote) and has properly
exercised and perlected appraisal rights in accordance with Section 1320 of the Florida Business
Corporation Act (such holders are referred to as “Dissenting Shareholders” and stich sharcs are
referred to as “Dissenting Shares™ will not be converted into the right to receive the Merger
Consideration, but the holder thereof will become entitled to the right to receive such
consideration as may be determined to be due to the holders of such Dissenting Shares pursuant
to the Florida Business Corporation Act; provided, however, that anv holder of Dissenting
Sharcs who will have failed to perfeet or who effectively will have withdrawn oy lost such rights
of appraisal under the Florida Business Corporation Act will forfeit the right to appraisal of such
sharcs of the Company’s capital stack, and such shares of the Company’s capital stock will no
longer be Disscnting Shares and, as of the Elfcctive Time, will be deemed to have been
converied into the right to receive the Merger Comnsideration.

(b3  The Company will give Newco prompt notice of any written demands for
appraisal, withdrawals of demands for appraisal, and any other related instruments reccived by

-6 - HWEK_144750_SDCARLSON
(1103000343725 )0
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the Company, and Newco will have the right to parlicipate in all negotiations and procesdings
with regpeet 1o such demands. Prior to the Elfective Time, the Company will not, except with the
prior writich consent of Newco, make any payment with respect 10, or seltle or offer {o seltle, any
such demands. Wotwithstanding anything 1o the contrary in this Section 2.3 if (i) the Merger is
terminated, roseinded or abandoned or (ii) if the Company shareholders revoke the authorily 1o
effect the Merger, then the right of any shareholder to be paid the fair value of such holder’s
shares of the Company’s capital stock will ccase,

Newco will comply with all obligations of the Florida Business Corporation Act
with regpect 1o Dissenting Shareholders,

24  Conversicus of Company Stock Options. Al the Effective Time, by virtue of
the Merger, and without ahy action on the part of the holder thereof:

(a)  Converzion of Company Stock Options,

The Company shall take all actions necessary pursuant to the terms and provisions of any
outstanding options {o acquire shares of Company Common Stock, to cause the following: (i) all
cutstanding options 10 acquire shares of Company Common Stock granted under the
NetByTel.com Employee and Consultant Stock Option Plan, dated November 15, 2001 (the
“Company Stock Plan’™) or otherwise (the “Company Stock Options™) at the Effective Time shail
be converted into the right to receive options 1o purchase 0.06065 shares of Neweo Common
Stock (the “Newco Stock Optiens™) and each such Company Stock Option shall thereafier be
canccled,

&)  Exchange Procedures

As soon as practicable after the Bffective Time, Newco shall cause the Transfer Agent to
mail {0 cach holder of record of Company Stock Options as of the Effective Time that have been
converted pursuant to Section 2.4(8); (1) a letter of trangmittal (which shall specify that delivery
shall be elfected, and risk of loss and title to the Company Stock Options shall pass, only upon
aotual delivery 10 the Transfer Agent and shall be in such form and have such other provisiong as
Newco may reasonably specify) and instructions for cffecting the suwrrender of the Company
Stock Options and receiving the merger consideration to which such holder shail be cntitted
thereto pursuant to Section 2.4(a). Upon swrrender of 4 Company Stock Option for cancellation
to the ‘Transfer Agent or to such other agent or agents as may be appointed by Newco, iogether
with a duly executed letter of transmittal and such other documents as the Transfer Agent may
require, the holder of such Company Stock Options shall be entitled to receive in exchange
therefor the merger condideration to which such holder is entitled in accordance with Seclion
2.4(a), and ike Company Stock Options so surrendered shall forthwith be canceled,

(¢}  Lost, Siolen or Destroyed Stock Options

Irx the ovent any Company Stock Options shall have been lost, stolen or destroyed, upon
the making of an affidavit of that fact by the person claiming such Company Stock Options to be
lost, stolen or destroyed, the Transfer Agent will issue in exchange for such lost, stolen or
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destroyed Company Stock Options the merger consideration deliverable in respect thercof as
determined in accordance with Seclion 2.4(g).

(dy  Closing of Transfer Books. After the Effective Time, the option transfor register
of the Company shall be closed and thero shall be no transfers on the option transfer register of
Neweo of Company Stock Options that were outstanding jmmediately prior to the Bffective
Time. If, after the Bffective Time, Company Stock Options atc presented to Newco, they shall
be canceled and exchanged for the appropriate arnount of merger consideration as provided in
Section 2.4.

2.5  Conversion of Company Commeon Stock Warrants. Aj the Effective Tims, by
virtie of the Merger, and without any action on the part of the holder thereof:

(a}  Conversion of Warranis

The Company shall take all actions necessary pursuant to the {erms and provisions of any
outstanding warrants to acquire shares of Company Commton Stock, to cause the {ollowing: (i)
all outstanding warrants to acquire shares of Company Commion Stock (the “Company Common
Stock Warrants”) at the Effective Time shall be converied into the right to reccive warrants to
purchase 0.06065 sharés of Newceo Common $tock (the “Newco Warrants™) and each such
Company Cormunon Stock Warrant shall thereafier be canceled,

(b Exchange Procednres

As soon as practicable afler the Effective Time, Newco shall canse the Transler Agent to
mail to each holder of reeord of Company Common Stock Warrants as of the Effective Time that
have been converted pursuant to Scetion 2.5(a): (i) a letter of transmittal (which shall specify that
delivery shall be cffected, and risk of loss and title to the Company Common Stock Warrants
shall poss, only upon actual delivery to the Transfor Agent and shall be in such form and have
such other provisions as Newco may reasonably specify) and instructions for effecting the
surrender of the Company Common Stock Warrants and receiving the consideration to which
such holder shall be entitied thereto pursuant fo Section 2.5(a). Upon surrender of a Cornpany
Comunon Stock Warrants for cancellation te the Transfor Agent or to such other agent or agents
as may be appoinicd by Newco, together with a duly executed Jetter of transmittal and such other
documneits as the Transfor Agent may require, the holder of such Company Common Stock
Warranis shall be entitled to receive in exchange thercfor the consideration to which such holder
is cntitled in accordance with Section 2.5(a), and the Company Common Stock Warrants 5o
strendered shall forthwith be canceled.

(¢  Lost, Stolen or Destroyed Warrants

In the event any Company Common Stock Warrants shall have been lost, siolen or
destroyed, upon the making of an affidavit of that fact by the person claiining such Company
Common Stock Warrants to be lost, stolen or destroyed, the Transfor Agent will issuc in
cxchange for such fost, stolen or desiroyed Company Commen Stock Warrants the consideration
deliverable in respect thereof as determiined in accordance with Section 2.5(a).
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(dy  Closing of Transfer Books. After the Effective Time, the stock warrant transfer
register of the Company shali be closed and there shall be no translers on the warrant fransfer
register of Newco of Company Common Stock Warrants that were outsianding imnmediately
prior to the Effective Time. If, after the Effective Time, Company Common Stock Warrants are
presented to Newco, they shall be canceled and exchanged for the appropriate amount of
consideration as provided in Section 2.5.

2.6  Cancellation of Company’s Series A and Series B Warrants At the Effective

Time, each oulstanding Serics A Warrant (the “Serics A Warrants™) and each shall outstanding
Serics B Warrant (the “Scries B Warrants™) shall terminate and expire as of the Effective Time
and shall not receive sny Merger Consideration,
ARTICLE i1
REPRESENTATIONS AND WARRANTILES

3.1 Representatiens and Warranties of the Company, The Company represents
and warranis to Newco that:

{a)  Carporale Organization

D The Company is a corperation duly organized, validly existing and in
good standing under the laws of the Siate of Florida. Attached hereto as Exhibit B and Bxhibit
C, respectively, are true and completc copics of the Amended and Restated Articles of
Incorporation and Bylaws of the Company, as amended through the date hereof {collectively, the
“Orpanivational Documents”™). '

(i)  The Company has all requisiic power and authority and has all necesgary
approvals, licenses, permits and authorization to own its properties and o carry on ils business as
now conducted and as prosenily conteroplaled to be conducted cxcept where such failures to
have all necessary approvals, licenses, permits and authorizations would not have a Malerial
Adverse Effect (as defined below). The Company has all requisite power and authority to
exccule and deliver the Transaction Documents and to perform iis obligations hereunder and
thercunder,

{iify The Company has filed all necessary documents to qualify to do business
as a forcign corporation in, and the Company is in good standing under, the laws of each
Jjurisdiction in which the conduct of the Company’s business as now conducted and as presently
contemplated to be conducied or the nature of tho property owned requires such qualification,
oxcept where the faiture to so qualfy would not have a material adverse effect on the business,
properiics, asscts, Habilities, or {inancial condition of the Company (a “Material Adverse
Effect™.
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(B Subsidiaries
The Company has no subsidiaries and no intercsts or investments in any Person,
{c) Capitatization

(i}  On the date hereof, the authorized capital stock of the Company consists
of 67,775,311 shares of its Common Stock, par value $0.01 per share and 51,075,439 sharcs of
Preferted Stock, par value $0.01 per share, of which 5,902,831 have been designated as “Series
A Preferred Stock”, 3,388,913 have been designated as “Scries B Preferred Stock™ and
41,783,695 have been designated as Series C Preferred Stock, The issued and outstanding shares
of capital stock of the Company consisis of 4,685,207 shares of Common Stock, 5,069,497
sharcs of Series A Preferred Stock, 1,208,334 shares of Sctics B Preferred Stock and 40,070,876
shares of Scries C Preferred Stock, which sharcs of Common Stock, Scries A Preferred Stock,
Serics 3 Preferred Stock and Series C Preferred Stock are held bencficially and of record by the
Pergons and in the amounts sct forth on Schedule 3.1{c). The capitalization table attached to
Schedule 3.1(c) fairly and accugately repyesents the capitalization of the Company immediately
before the Closing of the transactions contemplaled in this Agreement.

(i) Al the outstanding shares of capiial stock of the Company have been duly
and validly authorized and issued and are fully paid and non-assessable, and were issued in
aceordance with the togistration or qualification requirements of the Securitizs Act and any
retevant slate securities laws or pursuant 1o valid cxemptions therefrom. All of the outstanding
sharcs of capital stock of the Company wsre duly anthorized, validly issued, fully paid and non~
assessable shares, fres of all preemptive or similar rights, and entitled to the rights thercin
described.

(d}  Corporaie Praceedings

The Company has authorized the exccution, delivery, and performance ofthis Agrecment
and cach of the transactions and agrcements contemplated hereby and thereby, Except as set
forth on Schedule 3.1(d), no other corporate action (including sharcholder approval) is nccessary
to authorize such exccution, delivery and performance of the Merger Apreement, and upon such
cxcoution and delivery of the Merper Agreement shall constitute the valid apd binding obligation
of the Company, enforceable against the Company in accordance with its terms, except that such
enforcement may be subject to banknipicy, insolvency, rcorganization, motstorium or other
similar laws now or hereafier in offect rclating to ereditots’ rights and gencral principles of
equity,

(e} Consents and Approvals

Except as sel forth on Schedule 3.1(c), tho execution and delivery by the Company of the
Merger Agreement, the performance by the Company of its obligations hercunder and thereunder
and the consummation by the Conpany of the iransactions contemplated hereby and thereby do
not require the Company to oblain any consent, approval or action of, or make any filing with or
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give any notice to, any corporation, person or firm or any public, goveramental or judicial
anthority.

(fy  Absence of Defaults, Conflicts, etc.

Hxcepl as sel forth on Schedule 3.1(f) hereto, the execution and delivery of the Merger
Agrecment does not, and the fulfillment of the terms hereof and thereof by the Company, and
will niot, result in a breach of any of the terms, conditions or provisions of, or constitute a default
under, or permit the acceleration of vights under or termination of, any indenture, morigage, deed
of trust, eredit agreement, noic or other evidence of indebtedness, or other material apreement of
the Company (collectively the “Key Apreements and Jastruments™), or the Organizalional
Documents, or any rule or regulation of any court or federal, state or foreipn regulatory board or
body or administrative agency having jurdsdiction over the Company or over its properties or
businesses. No event has occurred and no condition exists which, ypon notice or the passape of
time (or both), would constitute a material defsult wnder any such Key Agrecments and
Instraments or in any license, permit or anthorization to which the Company is a party or by
which it may be bound.

(i) Fmancial Statements

Atlached as Schedule 3.1(g) arc true and complete copies of (i) the unaudited balance
sheel of the Company as of December 31, 2002, and the rolated statements of income,
shareholders equity and cash flow for the fiscal year ended on such date, as of September 30,
2003 (the “Balance Sheet™), and the rclated stalements of income, shareholders equity, and (i)
the balance sheet of the Comipany cash flow for the nine-month period then ended.

The financial statements described in the forcgoing sentence of this Scclion 3.1(g),
including the notes thereto, if any, are referred to herein collectively as the “Financial
Staternents.” The Financial Statements (i) were preparced in accordance with GAAP appliedon a
consistent bagis throughout the periods covered thersby, (if) present fairly the financial posilion,
resulls of operations and changes in financial position of the Company as at such date and for the
period then ended, and (iiiy are complete, correct and in accordance with the books of account
and records of the Company. ‘The unaudited financial statements included in the Financial
Statements indicaie all adjustments, which consist of only normal recurring acernals, necessary
for such fair presentations. The statements of income included in the Financial Statements do
nol contain any items of special or nonrecurring income except as expressly specified thercin,
and the balante sheets included in the Financial Statements do not reflect any write-up or
revaluation inereasing the book value of any assets, The books and sccounts of the Company are
eomplele and correct in all malcrial respects and fairly reflect all of the transactions, items of
income and cxpensc and all assets and liabilitics of the Company consistent with prior practices
of the Company.
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()  Absence of Certain Developments
Since Scptember 30, 2003, and except as listed on Schedule 3.1(h) there has not been:

(i) any adverse change in the assets, liabilities, financial condilion or
operating results of the Company from that reflected in the Financial Slatements, execpt changes
in the ordinary course of business that have nol had and would not reasonably be expected to
have a Material Adverse Effect; ‘

(i)  any damage, destruction or loss, whether or not covered by insurance,
adversely affecting the assets, properties, financial condition, operating results or business of the
Company;

(iiiy  any walver by the Company of a valuable right or of & debt owed to It;

(iv)  any satisfaction or discharge of any lien, claim or encumbrance or
payment of any oblipation by the Company, cxcept in the ordinary course of business;

(v} any change or amendment to a material contract or arrangement by which
the Company or any of its assels or propertics is bound or subject;

(vi) any change in any compensation arrangement or agreement with any
cmployee; :

(vii) any sale, assignment or transfer of any patenis or patent applications,
tradervarks or trademark applications, scrvice marks, trade names, corporate names, copyrighis
or copytight registrations, trade secrets or other intangible assets,.or disclesure of any proprietary
confidential information to any person;

{(vii) any rcsignalion or fermination of employment of any key officer of the
Company; and the Company, 1o the best of its knowledge, does not know of the impending
resignation or ternrination of employment of any such officer;

(ix) any declaration, pavinent, setiing agside or other distribution of cash or
other property to its holders with respect to its capital stock or other equity securities (including
without lirnitation, any warrants, options or other rights to acquire its capital stock or otber
equily securities);

() any mortgage, pledge, transfer of a security intcrest in, or licn, created by
the Company, with respeet to any of its properties or nssets, except Hens for taxes not yot due or
payable;

{xi) receipt of nofice that there has been a loss of, or order cancellation by, any
migjor customer of the Company;

(xii} made any charitable contributions or pledges;
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{xili) made capital expenditures or commitments therefor thal aggregate in
cxecss of $50,000;

(#iv) made any loans or advances to, guarantecs {or the benefit of, or any
investiments in, any Person {including but not limited to any of the Company’s cmployecs,
officers or diroctors, or any members of their immediate families);

(xv) defauited upon any loan, line of credit or other debt obligation;

(xvi) to the best of the Company's kunowledge, any other event or condition of
any character that might materially and advessely affect the assels, properties, financial
condision, operating resulls or business of the Company; or

(xvil) any ngrecment or commitment by the Company to do any of the things
described in this Section 3.1(h).

(i} Compliance with Law

i) The Corppany is in compliance with all laws, ordinances, govermnmental
rules ot repulations ¢o which it is subject, including, withont limitation, laws or regulations
relating o the environment ot to ocoupational health and safety, except to the extent that such
noncompliance, individually or in the agpregate would not reasonably be expecled to have a
Malerial Adverse Effcet. Wo miaterial expenditures are or will be required in order to cnusc its
current operatlons or propertics io comply with any such Jaws, ordinances, govermmnental rules or
regulations,

(i)  The Company has all liccnses, permits, franchises or other governmental
author{zations nccessary for the ownership of its property or to the conduct of it business as now
canducted and as prescntly contemplated to be conducted, which if violated or not obtained
might have a Malerial Adverse Effect. The Company has not been denied any applicalion for
any such licenses, permiis, franchises or other govermentsl authorizations necessary to its
business, Therc has not been, and there i$ no procceding pending, served or threatensd to
suspend, revoke or limit such license, and there is no circumstance that exists which with notice
or passage of time or both, will result in such revocation, suspension or limitation,

G} Litlpation

Lxcept as set forth on Schedule 3.1(3), there is no action, suit, proceeding or investigation
pending or ta the best of the Company's knowledge cwrrently threatened against the Company
or, to the best of the Company’s knowledge, {hrcatened against or affecting any of the officers,
direciors or employees of the Company with respect to their businesses or proposed business
activities) that questions the validity of this Agreement or the right of the Company to enler into
such agrecment or to consummate the transactions contemplated herchy, or that might result,
either individually or in the aggregate, in any material adverse changes in the business, assets or
condition of the Company, financially or otherwise, or any change in the curren! equity
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awnership of the Company. The forcgoing includes, without limitation, actions, suifs,
ptoceedings or investigations pending or threatencd involving the prior cmployment of any of
the Company’s employees, {heir usc in connection with the Company’s business of any
information or techniques allegedly proprictary to any of their former employers or their
obligations under any agrecments with prior employers. The Company is not a party or subjoct
to the provisions of any order, writ, injunciion, judgment or decree of any court or government
ageney or instrumentalily. The Company has not received any opinion or memorandum or legal
advice from lepal counsel (o the effect that it is exposcd, from a legal standpoint, to any liability
or disadvantage which may be material to its business, There is no action, suif, proceeding or
investigation by the Company currently pending or that the Company intends to initiate.

(3 Material Contracts; Customers and Suppliers

@) Schedule 3.1(k) scts forth a true and completc list of each material
contract, agrecment, instrument, commitment and other arrangement to which the Company is &
party or otherwise relaling to or affecling any of its assets or business, including without
limitation, employment, severance or consulling agrecments; voting or congent agreements with
respeet 1o any security of the Company or the vating by any dircctor of the Company; loan,
credil or sccurily apreemcnts; joint venture agreements and disiribution agrecments (each, a
*Contrael™), Each Contract 18 valid, binding and cnforceable against the Company and, 1o the
Companry's best knowledge, the other partics thercto, in actordance with its texms, and in full
force and eifect on the date hercof. The Company is not in default or breach under any of the
Contracts, nor, {6 the best knowledge of the Company, is any other parly thereto in defanlt or
breach thereunder, nor, {o the best knowledge of the Company, are there {acts or circuumnstances
which have occurred which, with or without the giving of aotice or the passage of time or both,
would constiluwle a default or breach under any of the Coniracts,

(i)  Schedule 3.1(k) sets forth a complete and correct list of (8) the top 10
customers by dollar velume of the Company during the last fiscal year (the “Material
Cuslomers™) and {b) the top 10 supplicrs by dollar expenditure of the Company during the Jast
fiscal year (the “Material Supplicrs’), The relationships of the Company with ils customers and
supplicrs ave commercial working relationships and no Material Customer or Material Supplicr
has canceled or otherwise ferminated its relationship with the Company. The Company has nio
nolice tha{ any Material Supplicr or Materfal Customer inkends to cancel or materiaily modify its
relationship with the Company.

(i) Except for agreements explicilly contemplated hercby and thosc set forth
on Schedule 3.1(k), there are no apreements, understandings or proposed wansactions ba{ween
the Comnpany and any of its officers, directors, affilistes or any afitliate {hereof.

(iv) Lixcept as sct forth on Schedule 3.1(k), there are no agreements,
uvnderstandings, insfruments, coniracts, proposed {ransaclions, judgments, orders, wrils or
decrces to which the Company is a parly or by which il is bound that may involve (A)
obligalions (contingent or otherwise) of; or paymenis to, the Company in excess of $50,000 (B)
provisions restricling or affecting the development, manufacture or disivibulion of the
Company’s produets or services, (C) a warranty with respect to its services rendered or its
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products sold or leased, or (1)) indemnificalion by the Company with respect to infringements of
proprielary rights.

{v)  Except as set forth on Schedule 3.1¢Kk) or as shown in the September 30,
2003 financials, the Company has not (A} declared or paid any dividends or suthorized or made
any distribution npon or with respect to any class or series of its capital stock, (B) incutred any
indebtedncss for money borrowed or any other labilitics individually in excess of $5,000 or, in
the case of indebtedness and/or liabilities individually less than $5,000, in excess of $15,000 in
the aggregate, (Cy made any loans or advances 1o any person, other than ordinary advances for
travel expenses, or (D) sold, exchanged or otherwise disposed of any of its assels or rights, other
than the sale of its inventory in the ordinary course of busincss.

{vi) Tor the purposes of subsections (iv) and (v} above, all indebtedness,
liabilities, agreoments, understandings, instruments, contracts and propossd tansactions
involving the same person or eptity (including persons or entities the Company has reason to
belicve are aflifiated therewith) shall be aggregated for the purpose of mesting the individual
ninimum dollar amounts of such subsections.

)] Absence of Undisclosed Liabilities

Ixcept as disclosed on Schedule 3.1{1) and the Balance Sheet, the Company docs not
have any debt, oblipation or Hability (whether accmed, absolute, contingent, liquidaicd or
otherwise, whother due or (o become dug, whether or not known to the Company) arising out of
any trunsaclion entered into at or prior to the Closing, or any acl or omission at or prior to the
Closing, or any state of facis cxisting at or prior to the Clasing, including taxes with respeet o or
based upon the transactions or events oceurring at or prior {0 the Closing, and including, without
fimitalion, unfunded past service liabilities under any pension, profit sharing or similar pian,
except current liabililies incurred and obligations under agreements entered into, in the usual and
ordinnry conrse of business, none of which (individually or in tho aggregate) could have a
Materiat Adverse Effect.

(m). Employees

(i) The Company is in full complianee with all laws reparding cmployment,
wapes, hours, equal opportunity, collective bargaining and payment of social security and other
taxes oxeept to the extent that noncompliance would not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect. The Company is not engaged in any
unfair labor practice or diseriminatory employment practicc and no complaint of any such
practice apainst the Company is filed or, to the best of the Company’s knowledge, threatencd fo
be filed with or by the National Labor Relations Board, the Equal Employment Qpportunity
Commission or any other administrative agency, federal or state, that regulates labor or
employment practices, nor is any grievance filed or, to the best of the Company’s knowledge,
threatened 1o be filed, apainst the Company by any employec pwrsuant to any collective
bargaining or other employment agreement {o which the Company is a party or is bound, The
Company Is not aware that it has any labor refations problems (including without limitation, any
union organization aclivities, threalencd or actual strikes or work sioppages or materin)
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grievances). The Company is in compliance with all applicable federal, siate and local laws and
regulations tegarding ocounpational saloty and heaith standards except to {he extent that
noncomplianee would not reasonably be expected to have a Material Adverse Effect, and has
received no complaints from any federal, state ot local agency or regulatory body alleging
violations of any such laws and regulations.

{ify  Schedule 3.1{m) scts forth a truc and complets list of all employees of the
Company and all independent conttractors or consultants hired by the Company as of September
30, 2003. Except as sct forth on Schedule 3.1(m), the employment of all Persons and offjcers
employed by the Company is terminable at will without any penalty or severance obligation of
any kind on the part of the Company. All sums due for emnployee compensation and benefits and
all vacation time owing to any employecs of the Company have been duly and adequately
acctucd on the accounting records of the Company.

(iiiy The Company is not aware that any of its employees is obligated under
any coutract {(inclnding licenses, covenants or commitments of any nature) or other agreement, or
subjeet to any judgment, decree or order of any court or administrative agency, that would
interfere with the use of such employec’s best efforts to promote the interests of the Company or
that would conflict with {he Company’s busincss as proposcd to be conducted.

{iv)  Other than Leon Garza, Chief Excculive Officer of the Company, the
Compnny is not aware that any officer or key employeo, or that any group of key employees,
intends to terminate their employment with the Company, nor does the Company have a present
inteniion to terminate the employment of any officer or key cployee.

(v}  Ncither the exceution of this Agrecment nor the fransactions contemplated
by this Agreement nor the carrying on of the Company’s business by the employees of the
Company, nor the conduet of the Company’s business as presently proposed 1o be conducted,
conflict with or result in a breach of the terms, conditions or provisions of, or constitute a default
under, any contraet, covenant or instrument under which any of such cmployees is now
abligated.

{0y Tax Matters

‘There arc no federal, state, county or lecal taxes due and payable by the Company which
have not been paid. 'The provisions for taxes on the unaudited balance sheets deseribed in
Scction 3.1(g) arc sulficient for the payment of all accrued and unpeid federal, state, county and
local {axes of the Company whether or not assessed or disputed as of the respective dates of such
balance gheets, The Company has made provision for the payment of all taxes which, 1o the
knowledge of the Company, are cxpected 10 become due with respect to the Company's
husiness, propertics and operations. The Company has duly filed all federal, state, county and
local tax returns required to have been filed by it and there are in cffect no waivers of applicablo
statutes of limitations wilh respect to taxes for any year. The Company has not been subject to o
federal or state tax audit of any kind. There are no engoing or pending tax audits by any taxing
authority against the Company, the Company has never filed a consent relating to any assels or
propatly pursuant to Scction 341(I} of the Internal Revenue Code of 1986, as amended (the
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“Code™), relating to collapsible comporations and nonc of the asscts or income items of the
Company has been or potentially is subject to tax under Code Section 1374 (or any
corresponding provision of state, Jocal or foreign law).

(v)  Employee Renzfit Plans

‘The Company has no employee benefit plans (as defined in Section 3(3) of the Employee
Retirement Inceme Scovrily Act of 1974) covering former and current cmployees of the
Company, or under which the Company has any obligation or liability. Scheduls 3.1{0) lists all
material  plans, contracts, bonuses, commissions, profit-sharing, savings, stock oplions,
insurance, delemed compensation, or other similar fringe or employee benefits covering former
or current employees of the Company or under which the Company has any obligation or
liability (each, 2 “Benefit Arrangement”). True and coraplete copies of all Benefit Arrangements
have been provided or made available to the Investors prior to the date hereof. The Benefit
Arrangements are and have been administered in substantial compliance with their terms and
with the requirements of applicable law. The Company’s payments to current or former
employees pursuant to the Benefit Amrangements are and have been fully deductible under the

ode.

(p)  Imtellectual Property

The Company owns all right, title and intercst in and to, or has a valid and enforceable
license to use all (he intelicctual Property used by it in connection with the Company’s business,
which represents all intellectual property rights necessary to the conduct of the Company’s
business as now conducted and as presently contemplated fo be conducted. The Company is in
compliance with the conlractual obligations relating to the protection of such of the Intellectual
Property it uses pursaant to license or other agreement. To the best knowledge of the Company,
there are no conflicts with or infringements on any of the Company’s Intclleciual Properiy by
any third party or any Intellecinal Property it uses pursuant to a license or other agreement. The
conduct of the Company's business as currently conducted or presently contemplated does nol
conflict with or inftinge upon any proprietary right of any thizd party. There is no claim, suit,
action or procceding pending or, to the knowledge of the Company, threatcned against the
Company: (i) alleging any such conflict or infringement with any third party’s proprictary
rights; or (ii} challenging the Company’s ownership or use of, or the validity or enforecability of
any Intellectual Property.

The Company has taken all necessary and desirable actions 1o mainiain and profect the
Intellectual Proporly that it owns. To the best of the Company’s knowledge, the owners of any
Intelicetual Property rights Heensed to the Company have laken all pecessary and desirable
actions to maintain and protect the Intellectual Property rights that are subject to such licenses.
The wansactions contemplated by the Transaction Documents shall have no adverse effect on the
Company’s right, title aud intorest in and to the Intellectual Property rights Hsled on Schedule
KRT(HE

Schedule 3.1(p} sets forth a complete and current list of reglstrations/paients or
applications portaining to the Intolicctual Property (“Listed Intellectual Property”) and the owner
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of record, date of application or iasuance and relevant jurisdiction as to each. Except as
described in Schedule 3.1(p), all Listed Intellectual Prapetty is owned by the Company, free and
cleor of security interests, Herns, encumbrances or ¢laims of any nature. Al Listed Intellectual
Propetty is valid, subsisting, unexpired, in proper form and enforceable and all renewal fees and
other matntenance fees that have fallen due on or prior 1o the cffective date of this Agreement
have been paid. Fxcept as listed in Schedule 3.1(p), no Listed Intclleciual Properiy is the subjesct
of any legal or povernmental proceeding before any governmental, registration or other authority
in any jurisdiction, including any office aclion or other form of preliminary or final refusal of
registration. The consurnmation of the transactions contemplated hereby will not atler or impair
any Inicllectual Property.

Schedule 3.1{p) scis forth a complete lst of all material: (i) liccuses, sublicenses and
other agrecments in which the Company or any sublicensce of the Company has granted to any
person the right to use the IntcHeciunal Property; aod (if) all other consents, indemnifications,
forbearances to sue, settlement ogrecments and licensing or crpss-licensing arrmgpements to
which the Company is a party relating to the Intellectual Property or the proprietary riglts of any
thivd parly. Except as sct forth in Schedule 3,1(p) the Company is no{ under any obligation to
pay royaltics or other payments in connection with eny license, sublicense or other agreement,
nor restricted from assigning s rights under any sublicense ot agrecment respecting Intellectual
Property nor will the Company otherwise be, as a result of the execution and delivery of this
Agreement or the performance of its obligations under this Agrecment, in breach of any license,
sublicense or other agreement relating to the Infellectual Property.

No present or former employee, officer or direcior of the Company, or agent or outside
coniractor of the Company, holds any right, title or intercst, directly or indirectly, in whole or in
part, in or to any Intellectual Property. The Company docs not believe it i3 or will be necessary
to wlillze any inventions of any of ils employses (or people it currently intends to hire) made
prior to their cmployiment by the Company.

To the Company’s knowledpe: (i} nonc of the Intcllechual Property has been used,
divalged, disclosed or appropriated to the detriment of the Company for the benefit of any
Person other than the Company; and (i) no cmployes, independent conlractor or agent of the
Company has misappropriated any trade secrcts or other confidential information of any ather
Person in the course of the performance of his or her duties a5 an employee, independent
contrictor or ageat of the Campany.

The Company’s {ransmission, use, modification (includiog, but not limited to, framing, if
applicable), linking and other practices in respect of content proprictary to any other Person do
not infringe or violate any proprictary or other right of any such Person and no claim in respect
of any such infringement or viclation is pending or, 10 the Company’s knowledge thireatencd.

(qQ)  Software

The operating and applications computer soflware programs and databases uscd by the
Company that arc material 10 the conduet of the Company’s business as now coaducted and as
presently contemplated to be conducted {collectively, the “Software™) are listed on Schedule
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3.1(q) hereto. Tho Company: (@) holds valid lecnses to use, reproduce, modify, distribute and
sublicense all copies of the Sofiware, other than any portion thereof {collectively, the
“Praprictary Software™} that was developed by or under contract with the Company ond (i}
either owns outright, or has a perpetual, royalty-{rec license to use, reproduce, modify, distribute
and sublicense the Propristary Software and, cxcept as [isted on Schedule 3.1(q), the Company
has not sold, lHeensed, leased or ofherwise transferred or granted any interest or rights in or to
any porlion thereof, None of the Software used by the Company, nor any use thereof, conflicts
witl:, infringes upon or violates any intelleciunl property or other proprietary right of any other
Person and no ¢laim, suit, action or other procceding with respect to any such infringement or
viplation is pending or, to the Company’s knowlcdge threalensd. The Company has taken the
steps reasonably necessary to protect its right, title and interest in and to the Soflware, including,
without limitation, the execution of appropriato confidentiality agreements,

The Company possesscs or has access to the original and all copics of all documentation
and all scurce code or password protected cods, as applicable for all the Sofiware it owns. Upon
consunnnation of the transactions contemplated by the Transaction Documents, the Company
will continuc to own all the Softwarc owned by it, free and clear of all claims, liems,
cncumbrances, obligations and liabililies and, with respect to all agrecments for the leasc or
license of Software which require consents or other actions as a result of the consummation of
the transactions contemplated by this Agreement in order for the Company to continue to use and
opcrate such Software afier the Closing Date, the Company will have obtained such consents or
taken such other actions so required.

Any programs, modifications, enhancements or other invenliens, improvements,
discoverios, methods or works of authorship (*Works™) that were created by employees of the
Company were made in the repular course of such cmployees’ cmployment or service
relationships with the Company using the Company’s facilities and resourcos and, as such,
constituie works made for hire.

() Title to Tangible Assets

Except as disclosed on Schedule 3,1(r), the Company has good title to ils propertics and
assets and good title to all its leaschold estales, in each cage subject to no mortgage, pledge, lien,
lease, cncumbrance or charge, other than or resuliing from tages which have not yot become
delinquent ond minor Hens and encumbrances which do not in any case materially detract from
ihe value of the property subject thercto or materially impair the operations of the Company as
now condacted and as presently contemplated 1o be conducted and which have not arisen
otherwise than in the ordinary course of business.

(%) Condition of Properfies

All {zeilities, muachinery, equipment, {ixtures, vehicles and other properties owned, leased
oy used by the Company are in pood operating condition and repair, are reagonably fit and usable
for the purposecs for which they arc being nsed and are presently contemplated fo be used, are
adequale and sufficient for the Compuany’s business as now conducted and as prescntly
contemplated to be conducted.
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(t) Insurance

The Company and its properties are insured in such amounts, against such losses,
including fire and casualty and with such insurers as arc prudent when considered in light of the
nature of the properties and businesses of the Company as now conducted and as presently
contemplated to be conducted, and such insyrance is sufficient in amount to replace any
properijes that might be destroyed. Schedule 3.1() sets forth a true and complete listing of
material insurance policies of the Company as in effect on the date hercof, Including in cach case
the applicable coverage limits, deductibles and the policy expiration dates, No notice of any
fermination ot threatcned terpnnation of any of such policies has been received and such policies
are in full force and affect, The Company is not in default with respect to its obligations wnder
any insurance policy maintained by it, and the Company has not been denied insurance coverage.

(u) Transactions with Related Parties

Lxeept as disclosed on Schedule 3.1(u), the Company is pot a party 10 any agreement
with any of the Company’s direetors, officets or shareholders or any Affiliate or family member
of any of the forepoing under which it: (i) leascs any real or personal property {either to or from
such Person), (i) licenses techuology (either to or from such Person), (i) is obligated to
purchase any tangible or intanpible asset from or sell such asset {o such Person, (iv) purchases
products or scrvices from such Person or (¥) has borrowed money from or lent moncy to such
Person, and no such peorson has any dircet or indirect ownership inlerest in any firm or
corporation with which the Company is affiliated or with which the Company has a busincss
relationship, or any firm or cotporation that competes with the Company, except that such
persons may own stock in publicly traded companies that may compele with the Company,
Ixcept as set forth in Schedule 3.1{u), the Company does not employ as an ecmployes or engage
as a consuliant any family member of any of the Company’s dircctors, officers or shareholders
nor are such Persens directly or indireclly interested in a material contract with the Company.
To .the best knowledge of the Company, except for the Second Amended and Restated
Sharcholders’ Agreement dated the date hercof, there exist no agreements among shareholders of
the Cnmpany to act in concer! with respect to theit voting or holding of Company securitics.

(v}  Registration Righis

Except as set forth in Schedule 3.1(v), the Company will not, as of the Effective Dato, be
under any obligation to register any of its outstanding securities, or any of its securities that may
be issued subsequently, under the Securities Act.

(w)  Exchange Act Registration

None of the Company's securitics arc registered, or required to be registered, under
Section 12 of the Exchange Act,
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{x) Environmental and Safety Laws

The Comgpany is not in violation of auny applicable statute, law, or regulation relating to
the environment or occupational heakth and safety, and to the best of its knowledge, no material
expenditures are or will be required in order to comply with any such existing statute, law, or
regulation,

(v}  Brokerage

There ate no claims for brokerape commissions or finder’s fees or similar compensation
in connection with the frunsactions contemplated by this Agrecment based on any arrangement
made by or on behalf of the Company and the Company agrecs to indemnily and hold the
Investors harmless against any costs or damages incurred as a result of any such claim.

3.2  Representitions and Warrantics of Neweo. Neweo represents and warrants to
the Company (hat:

(a) Corporate Organization

(I  TMNoweo iz a corporation duly orpanized, validly cxisting and in good
standing under the laws of the Stats of Defaware. Attached bercto as Exhibit C and BExhibit D,
respectively, are troe and complete copies of the Certificate of Incorporation and Bylaws of
Newco ag arended through the date hereof (collectively, “Neweo Organizational Documents™).

(ify  Newce has all reguisite power and authority and has all neeessary
approvals, licenscs, permits and authorivation 1o own its properties and {o camry on its business as
now conducted and as presently contemplated to be conducted except where such faihures to
have all necessary approvals, licenses, permils and authorizations would not have a Material
Adverse Effect (as delined below), Newco has all requisite power and authority to exceute and
deliver the Merger Agreetnent and to perform its obligations hereunder and thereunder.

(iify Noweo has filed all necessary documents {0 qualify to do busincss as a
foreign corporation in, and Newco is in good standing under, the laws of each jurisdiction in
which {lie conduct of Newco’s business as now conducted and as presently contcmplated to be
conducted or the nature of the property owned requires such qualification, except where the
faftare to so qualify would not have a Material Adverse Effect.

(b)  Ownership of Newco

Neweo’s authorized capital at the Effective Time congists of 26,750,000 shares of Newceo
Common Stock, 3,425,000 shares of Scries AA Preferved Stock and 8,500,000 shares of Series
B Preferred Stock. No shares of common stock of Neweo have been issued.

-21- TWH_144750_HDCARLEON
(CTI03000343725 33))




DEG-30-2003 TUE 01:27 PM EDMARDS & ANGELL FAX NO. 5816558719 P 27740

(1103000343725 3)))

{¢)  Inierim Operations of Newco

Neweo was incotporated on November 7, 2003 has cngaged in no other business
activities and has conducted its operations only as conlemplated herchby.

(dy  Brokerage.

There are no claims for brokerage commissions or finder’s fees or similar compensation
in conneclion with the transactions contcmplated by this Agrecment based on any arrangement
made by or on behalf of the Company and the Company agrecs to indemnify and hold the
Investors harmless against any costs or damages incwrred as & result of any such claim.

ARTICLEIV
COVENANTS RELATING TO CONDUCT OF BUSINESS

4.1  Covenpnig of Company. During the period from the date of this Agreement and
continutng until the Effective Time, the Company agrecs that (except as expressly contemplated
or permitted by this Agreement ot to the extent that Newco shall otherwise consent in writing):

{a) Ordinary Cowrse, The Company shall carry on its businesses in the usual, regular
end ordinary course and use commercially reasonable cfforts to preserve intact their prosent
business organizations, maintain thelr righis and preserve their relationships with employees,
oflicers, custorers, suppliers and others having business dealings with thern. The Company shall
maintain in foree all insurance policies and Consents {as defined in Section 6.1(h)) with respect
to the Company and shall maintain all asscts and properties of the Company In costomary repair,
order and condition, reasonable wear and tear excepted. The Company shall not, () enter into
any nevw material Hne of business or (ii) incur or commit to any significant capital cxpenditures
or any obligations or liabilities other than capital expenditures and obligations or liabilities
incurred or commilied {o as disclosed in the Disclosure Schedule, The Company will comply
with all applicable laws and regulations wherever its business is conducted, including without
limitation the timely filing of all reports, forms or other documents with the SEC required
pursuant lo the Sccuritics Act, except where such noncompliance would not have a Material
Adverse Effect on the Company.

(&) Dividends; Changes in Stock. The Company shall not, nor ghall the Company
propose to, (i) declare or pay any dividends on or maks other distributions in respect of any of its
capital stock, (ii) split, combine or reclassify any of its capital stock or issue or authorize or
propose the issuance of any olher sccuritics in respeet of, in licu of or in substitution for shares of
its capital stock, or (if) repurchase, redeent or otherwise acquire any shares of its capital stock or
any securitles convertible inlo or exercisable for any shares of ifs capital stock.

{c}  Issugnce of Seenritivs. The Company shall not issue, deliver or sell, or suthorize
or propose the issnance, delivery or sale of, any shares of its capital stock of any class, any
Voting Debt or any scourilics converlible into or oxercisable for (including any stock

22 . NWE_ 1750 J/CARLEON
{((HO3000343725 31))

e et e tr————



DEG-30-2003 TUE 01:27 PN EDWARDS & ANGELL FAX NO. 5616558719 P, 28/40

(1103000343725 33

appreciation rights, phantom stock plans or stock equivalents), or any rights, warranis or options
lo zequire, any such shares, or enter into any agreement with respect to any of the foregoing,
other than issuances of Company Common Slock pursuant to exerciscs of Compauy Stock
Options,

@  Governing Docaments. The Company shall not amend or propose to amend, its
articles of incorporation, bylaws or other governing instruments.

(e}  No Acquisitions, The Company shall not, {j) acquire or agrec to acquire by
merging or consolidating with, or by purchasing a subsiantial equiiy interest in or & substantial
portion of the assets of, or by any ather manner, any business or any corporation, iimited liability
company, parinership, association or other business organization or divislon thercof or {(ii) other
than in the ordinary course of business, otherwise acquire or agree to acquire any gssets which, in
the casc ol this clanse (1), are materdal, individually or in the aggregate, to the Company.

(H No Disposivions. The Company shall not scll, lease, encumber or otherwise
dispose of, or agree to scll, lease, encomber or otherwise dispose of any of its assets, except for
dispositions in the ordinary couwrse of business and consistent with past practice and of
substaitially the same charactet, type and maguitude as dispositions in the past,

{g)  Indebiedreys, The Company shall not, (i) incur any indebtedness for borrowed
moncy or guarantee any such indebtedness or issue ot seli any debt secunities or warrants or
rights o acquire any long-term debt securities of the Company or guaranice any long-term debt
seeurities of others or enter into or amend any contract, agreemen, commitment or armngemcnt
with respect 1o any of the forcpoing, other than bomowing under existing lines of ercdit in the
ordinary course of business consisient with prior practice and of substantially the same character,
type and magnitnde a3 borrowings made in the past or (i) make any [oans, advances or capital
coniributions to any person.

(hY  Other Actions. The Company shall not take any action that would, or might
teasonably be expecied to, result in any of its represcntations and warranties sei forth in this
Agreement being or becoming untruc in any material respect, or in any of the conditions to fhe
Merger set forth in Article VI not being satisfied, or which would adversely alfect the ability of
any of them to obtain any of the Requisite Regulatory Approvals without imposition of a
condition or resiriction of the type referred to in Section 6.2(d) and the Company shall, in the
event of, or promptly afier the ocourrence of, or promptly aficr obtaining knowledge of the
ocourence of or the impending or threatened occurrence of, any fact or cvent which would cause
or conslitute a breach of any of the represeniations and warranties set forth in this Agreement,
the non-satisfaction of any of the conditions to the Merger set forth in Article VI or the faijure to
obtain the Requisite Regulatory Approvals, in cach case at any time after the datc hereof and
through the Closing Date, give detailed notice thercof 10 Neweo, and the Company shall use its
best efforts to prevent or promptly to romedy such breach, non-satisfaction or failure, as the case
may be,

(i) Advice of Changes; Government Filings. The Company shall confer on a repular
basis with Neweo, report on operational matters and prompily advise Newco, orally and in
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writing, of any material change or event or any change or avent which would causc or constitute
a matorial breach of any of the representations, warranties or covenants of the Company
contained herein. The Company shail cooperate with Noweo in determining whether any filings
are required 10 be made with, or conscnts required 10 be obtained {rom, or fees or expenses
tequired (0 be paid to, any third party or Governmental Entity prior to the Effactive Time in
conncction with this Agrecment or the {ransactions contemplated hereby, and shall cooperate in
making any such filings promptly and in seeking to obtain timely any such consents and, subject
to Neweo’s approval, paying any such fees or expenses, The Company shall promptly provide
Newceo with copies of all other filings made by the Company with any Governmental Entity in
connection with this Agrecment, the Merger or The other transactions contempiated hereby,

{H Acconnting Methads. The Company shall not change its methods of accounting
in effect 2t January 1, 2003, except as required by changes in GAAP as concmrred in by the
Company’s independent auditors,

(k}  Benefut Plans. During the period from the date of this Agreement end continuing
uniil the Effeclive Time, the Company agrees that it will not, without the prior written consent of
Neweo except as set forth in the Discloswre Schedule, (i) enter into, adopt, amend (except as may
be roquired by law) or terminate any employec benefit plan or any agreement, atrangement, plan
or policy between the Company and onc or more of its or their directors or officers, (i) execeps
for normal increases in the ordinary course of busincss and consistent with past praclice and of
substantially the same character, type and magnitude as increases in the past that in the
aggregate, do not result in a material increase in benefits or compensation expense to the
Company, increase in any manner the compensation ot fringe benefits of any director, officer or
employee or pay any benefit not required by any plan and arrangement as in effoet as of the date
hereof (including, without mitation, the geanting of stock options, stock appreciation rights,
reglricted stoek, resiricted stock units or performance units or shares) or enter into any coniract,
agrecinent, commitment or arrangement to do any of the foregoing, or (iii) enter into or rencw
any confract, agreement, cotnmitment or mangement providing for the payment to any directar,
officer or coployee of the Company of cornpensation or bencfits contingent, or the terms of
which are materially altered, upon the occurrence of any of the iransactions conlemplated by this
Agreement,

14)! Tax Elections. Except in the ordinary course of business and consistent with past
practice and of substantinlly the same character, type and magnitude as elections made in the
past, the Company shall nal make any material tax efection or settle or compromise any material
federal, state, local or foreign income tax claim or lability or amend any previously filed tax
reluns in any respact.

4.2  Covenants of Newes. Excopt 85 expressly conteruplated by this Agrcement, after
the date hereof and prior to the Effective Time, without the prior writlen consent of the

Compuity:

(2) Other Actions. Neweo shall not take any action that would, or might reasonably
be expecied to, result in any of its represcntations and warranties set forth in this Agreement
being or becoming unirue in any material respeet, or in any of the conditions to the Merger sot
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forth in Article VI not being satisfied, or which would adversely affect the abilily of any of them
to obtain any of the Requistic Regulalory Approvals without imposition of a condilion or
restriction of the type referved to in Section 6.2(d).

()  Government Filings, Newco shall cooperate with the Comparty in defermining
whethor any filings are required to be made with, or consents required 1o be obiained from, any
third party or Governmental Entity prior to the Effective Time in connection with this Agreement
or the transactions contemplated hereby, and shall cooperate in making any such filings promptly
and in secking 10 obiain timcly any such consents. Newco shall promptly provide the Company
with copies of all other {ilings made by it with any stsle or Federal Governmental Entity in
conneetion with this Agrecment, the Mcriger or the other transactions contemplated hercby.

ARTICLE Y
ADDITIONAL AGREEMENTS

5.1 Legal Conditions to Mcrger. Each of the Company and Newco shall use ail
roasonable best efforts (i) to take, or cause (o be taken, all aclions necessary o comply promptly
with al} legal requirements which may be imposed on such party with respect to the Merper and
106 consummate the transactions contemplated by this Agrecment, subject to the approval of the
stockholders of the Company described in Section 6.1 (a), {and to cooperate with the other party
to obtoin) any consent, suthorization, order or approval of, or any exemption by, any
(Goveramental Entity and of any other public or private thind party which is required 1o be
oblained or made by such parly in conpection with the Merger and the iransactions
contcmaplated by this Agreement; provided, howcver, that a party shall not be obligated to
inke any action pursuant to tho foregoing if the taking of such action or such compliance or the
obtoining of such consemt, authorization, order, approval or excmption Is likely, in such
party's rcasonable opinion, (X} 1o be materially burdensome 1o such party or to impact in a
mnaterially adverse  manner the economic or business ‘enefits of the transactions
contemplated by this Apreemient so as to render uneconomie the consummation of the Mecger
or {y) in the case of the Company, to result in the imposition of a condition or restriction on
the Company or Newco of the type referred {0 in Section 6.2{d), Each of the Company and
Newco will promptly cooperate with and furnish information 1o the other in connection with any
such burden suflered by, or requirement imposed upon, any of them in connection with the
foregoing,

52  Brokers oy Finders., Ixcept as disclosed to the olher parfy in writing prior to the
date hereof, each of Newceo and the Company represents, as to itself, and its affiliates, that no
agent, broker, investment banker, financial advisor or other firm or person is or will be entitled to
any broker's or finder’s foo or any other cormmission or similar fee in connection with any of the
transactions conlemplated by (his Agrecment, and each party agrees o indemnify the other party
ondd ltold the other party hannless from and against any and all claims, lisbilities or obligations
with respeet to any other fees, commissions or expenses asscried by any person on the basis of
any acl or statement alleged to have been made by such first party or its affiliates.
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5.3  Indemnification. (3} The Company will maintain, through the Effcetive Time,
the Company’s existing direclors’ and officers’ insurance in full force and effcet without
teduction of coverage. As of tho Effective Time, the certificate of incorporation of Neweo shall
contain provisions no less faverable with respect to indemnification than are set forth in the
articles of incorporation of the Company, which provisions shall not bs amended, repealed or
otherwise modified for a perlod of six years from the Effective Time in any manner that would
adversely affect the rights thereunder of judividuals who at the Effcctive Time were directors,
officers or employees of (he Company, Newco and the Company agree that the directors,
officcrs and employess of the Company covered thersby are infended to be thixd party
beneficiaries under this Scction 5.3 and shall have the yight 1o enforce the abligations of Newco.

(@ In addition to the jndemnification provisions set forth in the articles of
incorporation of Newco as deseribed in subsection (a) above, Newco shall indenmily and hold
harmless the individuals who al any (ime from the date hercof to the Effective Time were
members of the Board and/or any cominittes thereof (collectively, the “Indemnificd Parties™)
from and against any and all claims, losses, liabilities and damages, including amounts paid in
setilement, costs of itlvcsﬁgatiun and fecs and disbursements of counsel (whether at the pre-trial,
trial ov appellate levels), arising out of or resulting from any action brought against an
Indemnificd Parly by a thitd parly {(including a security holder of the Company) in their capamty
as a member of the Board and/or any committec thercof for any of the following:

i any breach of duty, neglect, crror, misstatement, misleading statement,
omission or act by such Indemnified Party in their respective capacitics, or any matler claimed
againgt such Indemnified Party solely by renson of their status as dircctors of the Company; or

(i)  an alleged violation of any iaw, regulation or rule, whether siatutory or
common law, which arises out of, is based upon or is altributable to, in party or in whele, the
purehass or mile, or offer or solicitation of an offer to purchase or scll, any securities of tho
Company.

ARTICLE VI
CONDITIONS PRECEDENT

6.1  Condiiions to ¥ach Payrty’s Ohbligation Te Effect Merger. The respoctive
obligation of each party to effcetl the Morger shall be subjeet o the satisfaction prior to the
Closing Datc of the following conditions:

()  Shareholder Approval. The Company Sharcholder Approval shall have been
obtained., “Sharcholder Approval” shall include approval of: (i) a majority of the holders of
Company Common Stock, including the holders of Company Preferzed Stock votiog on an as
converled basls; (if) at least 82% of the holders of each class (the Company’s Series A Proferred
Stock, Series B Preferred Stock and Scries C Preforred Stock) of the Company Preferred Stock;
{iti) waivers by the holdery of the Company Preferred Stock of all accumulated dividends; and
{iv) the cancellation by the holders of the Serics A Warrants and Series B Warrants of all of
those warrants.
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(Y Other Approvals. Al amthorizations, consents, orders or approvals of, or
declarations or filings with, and all expirations or early terminations of waiting periods imposed
by, any Govermnental Entity (all the forogoing, “Consemis’} which are necessary for the
consummation of the Merger shall have been filed, occurred or been obtained (all such permits,
approvals, filings and consents and the lapse of atl such waiting periods being referred to a3 the
“Requisite Regulatory Approvals™) and all such Requisite Regulatory Approvals shall be in full
forec and effect :

{(c)  No Injunctlons or Restraints; Hlegality. WNo temporary resiraining order,
pretiminary or permanent injunclion or other order issued by any court of competent jurisdiction
or otbier legal restrainl or prohibition preventing the censummation of the Merger shall be in
cffect, nor shall any procceding by any Governmental Entity seeking any of the foregoing be
pending. There shall not be any action taken, or any statute, rule, regulation or order enacied,
entered, enforced of deemed applicable to the Merger, whith makes the consummation of the
Merger illegal.

62  Cendiiions to Qhligations of Neweo The obligations of Newceo to eficct the
Merger are subject to the salisfaction of the following conditions unless waived by Newceo:

{a)  Representfations and Worranties, The represcntstions and wuwraptics of the
Company set forth in this Agreement shall be frue and correct in all respects as of the Eifective
Time as though made on or as of such time (ignoring for purposes of this deicrimination any
materiality or Material Adverse Effect gualifications contained within individual represcotations
and wamrantios), except for (i} those representations and warrantics that address matiers only as
of a particular date or only with respect to a specific perod of time which nced only be trus and
correct a3 of such date or with respect to such period and (i1} such failures to be frue and correct
as would not, individually or in the aggregate, reasonahly be expecied to result in a Material
Adverse Effect on the Company.

(b}  Performance of Obligations of Company. The Company shall have performed
and complied in all material respecis with all obligations required 10 be performed or complied
with by it under this Agrecment at or prior to the Closing Date, and Newco shall have reccived a
certificate sipned on behalf of the Company by the President and Chief Bxecutive Officer of the
Company and by the Chief Financial Officer of the Company to such effect.

(c) Consents Under Agreements. The Company shall have obtained the consent or
approval of, except for those consents or approvals for which failure to obtain such consents or
approvals could not, individually or in the aggregate, reasonably be expected to have a Materiat
Adverse Effect on the Company, cach Person (other than the Requisite Regulatory Approvals)
whose consent or approval shall be required in order to permit the succession by Newco pursuant
to the Merger to any obligation, right or interest of the Company under any loan or credit
agreeoment, note, morigage, indenture, lease, license or other agreement or instrument.

{O  Burdenseme Condition. Altcr the date hereof, there shall not be any action taken,
or any slatute, nule, regulation or order enacted, entered, enforced or deemed applicable to the
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Merper, by any Governmental Entity which, in copnection with the grant of a Requisite
Regulatory Approval, imposes any rcquircment upon Newco which would so materiaily
adversely impact the cconomic of business benefits of the transactions contersplated by this
Agreement as o render uneconomic the consummation of the Mergee, or which would require
Neweo to dispose of any asset which is material to Newco prior to the Effective Time,

(e} Maierigl Adverse Effect. Since the date of this Agreement, there shall not have
occurred any Material Adverse Effect with respect {0 the Company.

N Proceedings. All procecdings fo be faken on the part of the Company in
eonncelion with tl}c transactions contemplatcd by this Apreement and all documents incident
thercto shall be reasonably satisfactory in form and substance to Neweo, and Noweo shall have
received copies of|all such documents and other svidences as Neweo may reasonably request in
order to eslahlish the consummation of such transactions and the 1aking of all proceedings in
connection therewith.

6.3 Conditivns to Oblipations of Company. The obligation of the Company 1o

cffect the Meryger is subjcet to the satisfaction of the following conditions unless wutved by the
Compaony:

(n)  Representations and Warranties. The representations and warrantics of Newco
set forth in this Alreement shall be true and correct in all respeets as of the Effective Time as
though made on ot as of such time (ignoring for purposes of this deterruination any materislily or
Material Adverse Effect qualifications contaimed within individual represcntations and
wartaitics), except for (i} those represcoiations and warrantics that addecss matters only as of a
particular date or|only with respect (o a specific period of time which need only be truc and
camrect as of such|date or with respect to such period and {if} such failures to be true and correct
05 would not, individually or in the aggregate, reasonably be cxpeeted {o result in a Material
Adverse Effect o Neweo,

(b)  Performance of Cbligations of Newco. Newco shall have performed and
complicd in all material respcets with ali obligations required to be performed by it under this
Apreement at or prior to the Closing Date, and the Company shall have received a certificate
signed on behalf of Neweo by the President and Chief Exccutive Officer of Neweo or a
Comporale Vice President of Newco, and by the Scnior Vice President and Chief Finauncial
Officer of Neweo, or the Corporate Vice President and Treasurer of Newco to such effect,

(c)  Asthorization, Newco shall provide to the Company copies of all Board and
sharcholder resolutions and/or conscnts necessary to authorize the Merger, certified by its
scorelary as true, icorrect, complete and in full foree and cffect as of the Effective Time.

dy Additionat Actiens. Noweo shall have executed and delivered such other
documents and 12}1{5:1 such other actions as the Company shall have reasonably requested.
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ARTICLE VII
TERMINATION AND AMENDMENT

7.1 Termination. This Agreement may be terminated at any time prier (o the
Iffeciive Time, whether before or afler approval of the maticrs presenied in connection with the
Merger by the stockholders of the Company:

{8} by mutual consent of Newceo and the Comparty in r weitten instrument, whether or
not the Merger has been approved by the stockholders of the Company;

{b) by Neweo, upon a material breach of any representation, watranly, covenant or
agrccment on the part of the Company set forth in this Apreement, or if any represcniation or
warranty of the Company shall have become unitrue such that the conditions get forth in Scction
6.2, would be incapable of being satisfied by Novamber 14, 2003 {or such later dato as Neweo
muay agree to in wriling);

(¢} by the Company, upon a malerial breach of any representation, wartanty,
covenant of agrecment on the part of Newoo set forth in this Agrecment, or if any representation
.ot warranty of Newco shall have become untrue such that the conditions set forth in Section 6.3,
would be incapable of being satisfied by November 14, 2003;

(d) by either Newco or ibc Company, if any permanent injunction or action by any
Govenunental Entity preventing the consummation of the Merger shall have become final and
nonappcalable;

{c) by either Neweo or the Company, if the Merger shall not have been consummated
on or prior to November 14, 2003 (or such later datc as may be agreed to in writing by the
Company and Newco) (other than duc to the failure of the parly seeking {0 terminate this
Agreement to perform its oblipations under this Agreement required to be performed at or prior
o the Effective Time); or

() by either Neweco or the Company, if any approval of (he siockholders of the
Company required for the consummation of the Merger shall not have been oblained by reason
of the failure to obtain the required vote at a Stockholders® Meeting or at any adjournment
thereof or by written consent,

7.2  Effcet of Termination. In the cvent of termination of this Agreement and
abandonment of the Merger by cither the Company or Newco as provided in Section 7.1, this
Agpreement shall forthwith teooinate and there shall be no liability or obligation on the part of
Neweo or the Company or their respestive officers or directors; provided, however, that, subject
t 1he provisions of Scciion 8.8, nothing herein shall relieve any party of liability for any breach
hereof,
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7.3 Fees, Expenses and Other Davments. Whether or not the Merger is
consummated, all costs and expenses incurred in eonncction with this Agreement and the
iransaclions contemplated herchy (including, without limitation, fees and disbursermcnis of
eotmsel, financinl advisors and accountants) shall be borne solely and entirely by the party which
hag incurred such costs and expenses,

74 Amendment. This Agreoment may be amended by the parties hereto, by action
taken or authotized by their respective Boards of Directors, at any time before or alter approval
of the natters presented in connection with the Merger by the stockholders of the Company or of
Neweo, but, aller any such approval, no amendment shall be made which by law requires furiher
approval by such stockbolders withoul such further approval. This Agreement may not be
amended except by an instrument in wriling signed on behalf of each of the parlies hereto.

7.5  Extepsion; Waiyeyr, Al any {ime prior to the Elfcctive Time, the parties bereto,
by action taken or authorized by their respective Boards of Dircctors, may, to the extent legatly
allowed, (i) extend the time for the performance of any of the obligations or other 20ts of the
other parties herelo, (i) waive any inaccuracies in the represeniations and warrantics contained
herein or in any document delivercd pursuant hereto and (iii) walve compliance with any of the
agreements or conditions contained herein. Any agrecement on the part of a party bereto to any
such extension or waiver shall be valid only if set forth in a written instrument signed on behalf
of such party. S

ARTICLE VHI
GENERAL PROVISIONS

8.1 Survival of Representations, Warrantics apd Agreemenis. Nope of the

representation, warrantics, covenants and agreemeats in this Agreement or in any instrument
delivered to lhis Agrecment shall survive the Effective Time, except for the apreements
contnined in Aclicles I, I, V, Sections 7.2, 7.3 and Articie VIIT.
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8.2  Natices. All notices and other communications hercunder shall be in writing and shall be
deemed given if delivered personally, telecopied (with confirmation) or mailed by registered or
certified mail (requrn receipt requested) to the parties at the following addresses (or at such othor

address for a parly as shall be specified by like notice):

(=)

®

ifto Nawzo, to:

Neweo

1141 South Rogers Circle
Suits 0

Boca Raton, Florda 33487
Attention:

Facsimile: (561) 892-2660

With a copy to:

Edwards & Angell, LLP

One North Clematis Strect

Suite 400

West Palm Beach, Florida 33401
Attention: John G. Igos, Fsq.
Facsimile: (561} 655-8719

if to the Company, to;

NetByTel, Inc.

1141 Souih Rogers Cirele
Suite &

Bocea Raton, Florida 33487
Adtlention:

Facsimile: (561) 892-2660

With copies to:

Edwards & Angell, LLP

One North Clematis Street

Suite 400

West Palm Beach, Florida 33401
Attention: John G. Igoe, Faq.
Facsimile: (561) 655-8719
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8.3  Certain Definitlons. For purposes of this Agreement:

{2) an “Affiliate” of any person means another person that divectly or indircetly,
throuph one or more interviediaries, conteols, is controlled by, or is under common contral witl,
such [irst person; '

()  “Bencficially Own” or “Beneficial Ownership” with respect {o any sccutifics,
means having “beneficial ownership” of such securilies in accordance with the provisions of
Rule 13d-3 undey the Exchange Act. Without duplicative counting of the same sccuritics by the
same holder, securitics bencficially owned by a porson include securiiics bencficiaily owned by
all other persons with whom such person would constiiute a group;

(c) “Group™ means lwo or more persons acling together for the purpose of acquiring,
holding, voting or disposing of any sccuritics, which persons would be reguired to file 2
Sehedute 13D or Schedule 13G with the SEC as a “person” within the ipeaning of Scetion
13(d)(3) of the Bxchange Act if such persons beneficially owned a sufficient amount of such
sccurittes 10 regquite such 2 filing under the Iixchange Act;

()  “Person” means an individual, corporation, limited liability company, partnership,
Joint veniure, association, trust, unincorporated organization or other legal entily;

{¢)  Awy accounting term that i5 used in the context of describing or reforring to an
accounting concept and that is not specifically defined herein shall be construed in accordance
with GAAP as applied in the preparation of the {inancial statements of the Company included in
the Company SEC Dacuments (including, without limitation, the Year-End Financial Statements
and the Balance Sheet),

84  Interpretation. When a refcrence is made in this Agreement to Sections or
Tixhibits, such refercnce shall be 1o a Section of or Exhibit to this Agreement unloss otherwise
indicaded. The recitals hercto constilute an integral part of this Agrecement, The table of contents
and headings contained in this Agreement are for refercnce purposcs onlty and shall not affect in
any way the meaning or interpretation of this Agrecment. Whenever the words “include®,
“includes” or “including™ are used in this Agreement, they shall be deemed 1o be foliowed by the
words “without Himitation™, The phrase “made available” in this Agreement shall mean that the
information referred t0 has been made available if requesied by the party to whom sueh
information is fo be made available, The phrasss “the date of this Agreement”, the dale hereof

and torms of similer import, unless the context otherwise requires, shall be deemed to refer fo
Novembeor ___, 2003. )

8.5  Counierparts. This Agreement may be executed in two or more cowtterparts, all
of which shall be considered one and the same agreement and shall become effective when two
ot mors counterparls have been signed by each of the partics and delivered to the other parties, it
being understood that all partics need not sign the same counterpart,

8.6  Entire Agreement; No Third Partv Bencficiarics; Rights of Ownership. This

Agreement (including the documents aad the instruments referred to herein) (8) constities the
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enlire agreement and supersedes all prior agreements and undersiandings, both written and oral,
among the parties with respect to the subject matter hereof; and (b)) cxcept as provided in Scction
2.3, 15 not intended to confer upon any person other than the parties hereto any rights or remedics
hevcunder, The partics hereby acknowledge (hat, except as hercinafter agreed to in writing, no
party shall have the right lo acquire or shall be decmed to have acquired sharcs of common stock
of the other party pursuant to the Merger unti! consummation thereof.

8.7  Governing Yaw; Consent o Jurisdiction. (a) This Agreement shall be
govemned by and construed in accordance with the laws of the State of Florida without regard to
the principles of conflicts of laws thersof.

(b  Fach of the parlies hereto (i) consents to submit itself to the cxchusive personal
Jjurisdiction of any Delaware stale court or any faderal court located in the State of Delaware, in
the event any dispute arises out of this Agreoment or any of the transactions contemplated by this
Agreement and (i) agrees that if shall not aitempt io deny or defeat such personal jurisdiction or
object to such venue by motion or other requost for leave from any such court,

8.8  Severability; No Remedy in Cortain Circumstances, Any {erm ot provision of
thifs Agreemcent that is invalid or unenforceable in any situation in any jurisdiciion shall not affect
the validity or caforceability of the remaining terms and provisions hereof or the validity or
enfotceability of the offending term or provision in any other situation or in amy other
jurisdiction. IF the finat judgment of a court of competent jurisdiciion declares that any term or
provision hercof is invalid or unenforccable, ‘the parlics agree that the court making the
determination of jnvalidity or unenforceability shall have the power to reduce the scope,
duration, or arca of the lerm or provision, to delete specific words or phrases, or to replace any
invalid or unenforceable term or provision with a term or provision that is valid and enforceable
and thal comoes closest (o expressing the intention of the invalid or unenforceable term or
provision, and this Agreement shall be enforceable as so modified afler the expiration of the time
within which the judgment may be appealed unless the foregoing inconsistent action or the
failure 10 take an aclion constitutes 2 material breach of this Apreement or makes this Agreement
impossible to perform, in which case this Agreement shall terminate pursuant to Adicle VIE
hereof. Execpt as otherwise contemplatod by this Agreement, 1o the extent that a party hereto
took an aclion incomsistent herewith or failed to take action consistent herewith or required
hereby pursuant fo an order or judgment of a court or other competent authority, such party shall
incur no lability or obligation unless such party did not In good faith scek Lo resist or object to
the imposition or entering of such ordet or judgment.

8.9  Publicity. So long as this Agreement is in cffect, neither the Company nor
Neweo shall issue or cause the publivation of any press release or other public announcement
with respect to the transactions contemplated by this Agrecment without the consent of the other
party, which consant shall not be unrcasonably withheld.

8.10  Aspignment, Neither this Agrecment nor any of the riphts, interests or obligations
hercunder shall be assigned by any of the parlics hercto (whether by operation of law or
atherwise) without the prior written consent of the other parties. Subject to the preceding
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sericnce, this Apreement will be binding upon, inure to the bepefit of and be enforceable by the
parties and their respective successors and assigns,

811 Adjustment. All dollar amounts and share numbers set forth hercin, mcluding
without {fmitation the Merger Consideration, shall be subject o equitable adjustinent in the event
of any stack split, stock dividend, reverse stock split or similar event affecting the Company
Common Stock, between the date of this Agrooment and the Effective Time, to the cxtent
appropriate.

8,12 Headings. Hcadings of the Articies and Scctions of this Agreement are for the
convenience of the parties only and shall be given no substantive or intoepretive cffect
whatsoever.

8.13  Waiver. All waivers must be in writing, Except as provided in this Agreement,
no action taken pursuant to this Agreement, including any investigation by or on behalf of any
party, shall be deemed to conslitute a waiver by the party taking such action of compliance with
any rcpresentalions, warranties, covenants or agresiments contained in this Agreement. The
waives by any party hereto of a breach of any provision hereunder shall operate or be construcd
as & waiver of any prior or subsequent breach of the same or any other provision hereunder.

§.i4 Enforcement of Agrcement, The parties hercto apree that irreparable damage
would gecur in the event that any of the provisions of this Agrecment was not performed in
accordimcee with its specific terms or was otherwise breached. It is accordingly agreed that the
parties shall be entitled to an injunction to provent breaches of this Agreement and to enforce
specifically the terms and provisions hereof in any court of competent jurisdiction, this being in
addition to any other remedy to which they are catitled at law or in equity.
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IN WITNESS WHEREOF, Newco and the Company have caused this Agrecment, to be
signed by their respective officers thereunto duly authorized, all as of the date first written above.

NETBYTEL ACQUISTION CO.

Name:
Titler

NETBYTEL, INC.

- Name:
Title:
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