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ARTICLES OF AMENDMENT

TO THE ARTICLES OF INCORPORATION OF
E-DR. NETWORK, INC.

Pursuant to Seetions £07.1003 and 507.1006 of tha Florids Bu
the Articles of Incorporation of B-DRNETWORK,

siness Corporation Act {the “Act™),
TNC., a Florida corporation
hereby amended according to these Articles of Amendment:
, FIRST:

{tbe “Company™), are
The name of the corporation is E-DR.NETWORK, INC.
SECOND:

The Atticles of Incorporation of the Company shall be amended to delete the first
paragraph of Article IV in its entirety and replace it with the following:

The capital stock of the corporation shall be divided into two classes: Seven
Hundred Fifty Two Thousand Eight Hundred

Fifty Nine (752,859) shares of common
voting stock, having a par value of $0.001 per share and Four Hundrad Ninety One
Thousand Five Hundred Sixty Three (451,563)
valua of $0.001 per share,

shares of preferred stock, having e par
THIRD:

Article IV the p-rovision

The Articles of Incorporation of the Company shall be amended to deletc from
s get forth in Exhibits “A” and “B"
Articles of Incorperation of the Company dated December 1
FOURTH:

attached to the Articles of Amendment ¢o the
4, 1959,
The Articles of Incorporation of the Company shall be amended to add to Atticle
IV the provisions set fotth in Exhihit “A” attached hereto.

FIFTH: The foregoing amendmonts were adopted effective April 11, 2001, by written
consent of the directors and, in the ease of
Company, in accordance with sections
number of votes for the amendiment to be

the SECOND paragraph above, the shareholders of the
607,0821 und 607.0704 of the Act, constituting a sufficient
approved. '
IN WITNESS WHERREOF,
effective April 11, 2001,

the undersigned officer of the Company has executed this inhmmt

E-DR. NETWORK, INC.

By: vh = a o
Tige: Yot £ o 0 it 4
% -y
TE =
5%
to = T
Prepared by Todd Johnson, Esqg. —;_:t;i ) ”'j
Holland & Knight LLP (904)353-2000 oz
50 North Laura Street, Suite 3900 Iy Wl
Jacksonville, Florida 32202 gm
Florida Bar No.: 0997961
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EXHIDIT A

Thete is hereby created a series of 491,563 sharas of preferred stock, $0.001 par value per
share, designated “Series C Prefitred Stock”, having the following powers, preferences and
relstive participating, optional or other specizl rights, and qualifications, limitations or
restrictions thereof in addition to those specified in the Articles of Incorporation,

For the purposes of this Certificate of Designation, the following térms shall have the
meanings specified:

“Authorized Option Plan or Agreement” shall have the meaning provided in Subsection
(4XE)(E)2) hereof.

“Board of Directors” shall mean the board of directors of the Corporation.

“Commen Stock” shell mean the common stock, $0.001 par value per share, of the
Corporation.

“Conversion Price” hall have the meaning provided in Subsection (4)(g) hereof.
"Conversion Rate” shall have the meaning provided in Subsection {4)(c) hereof.
“Corporation” shall mean E-Dr.Network, Inc., a Flotida corporation.

“Designations " shall mean the preferences, powers, limitations and relative rights of the
Series C Preferted Stock established hereby and set forth heteinafter,

"Invested Amoumt” per share of Series C Preferred Stock shall mean $6.306 (as adjusted
for changes in the Series C Preferred Stock by stock split, stock dividend or the like occurring
after the Original Issue Date),

“Liguidation” shall have the meaning specified in éubsection ).

“Original Irsue Date” shall mean the date of that certain Stock Purchase Agreement to
be dated on or about Aptil 11, 2001, by and among the Corporation, HMI Buying Group, Inc.,
Noro-Moseley Partners IV, L.P., Noro-Moseley Partners IV-B, L.P,, CIBA Vision Corporation

and Jerome A. Hayes, pursuant to which the issuance of shares of Series C Preferred Stock is to
ocour,

“Qualified Public Offering” shall mean the underwritten offer and sale of Common
Stock to the public at a public offering price at least equal to 300% of the Invested Amount (as
adjusted for changes in the Series C Preferred Stock by stock split, stock dividend or the like

cecurring after the Original Issue Date) and having aggregate nct proceeds to the Corporation of
not less than $25,000,000,

TJEEEID
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“Safe or Merger" shall have the meaning spacified in Subsection (2).

“Seriex C Preferred Stock” shall mean the 491,563 shares of Series C Preferred Stock,
$0.001 par value per share, of the Comoration. .

The Designations granted to and imposed upon the Series C Preferred Stock are as
follows:

(1) Dividend Rights. From and after the Original Issue Date (the "Dividend
Commencement Date"), the holders of outstanding shares of Series C Preferred Stock shail be
entitled to receive, and shall be paid whenever funds are legally available therefor, when and if
declared by the Board of Directors, dividends at a rate of eight percent (8%) per annum computed
on the Invested Amount, prior and in preference to any declaration of payment of any dividend
on the Common Stock. Such dividend shall be cumulative and shall accrue on a daily basis from
the Dividend Commencement Date whether or ot declared by the Board of Directors of the
Corporation. No dividends or other distributions may be paid with respect to any other shares of
capital stock of the Corporation go long ag shares of the Series C Preferred Stock are issued and
outstanding. Except as expressly sat forth in these designations, the Corporation shall be under
no obligation to pay such dividends unless o0 declared by the Board of Directors.

(2)  Liquidation Riphts. In the event of (i) the liquidation, dissolution or winding up
of the Corporation, or such of the Corporation’s subsidiaries the assets of which constitute afl or
substantially all the assets of the business of the Corporation and its subsidiaries taken as a whole
(a “Liquidation™) or (i) a “Sale or Merger” (defined below), unless, in the case of a Sale or
Merger, the holders of the Series C Preferred Stock have elected by a vote of at least a majority
of the total number of shares of such serios outstanding, voting separately as a class, to exclude
such Sale or Merger from the application of this Subsection (2) (in which cuse this Subsection (2)
ghall not apply to such transaction), the helders of the outstanding shares of the Series C
Preferred Stock shall, at their elestion, be entitled to receive in sxchange for and in redemption of
their Series C Prefetted Stock, prior and in preference to the holders of any other class or series
of stock of the Corporation ranking junior to the Series C Preferred Stock, (i) in the case of a
Liquidation, from any funds legally available for distribution to stockholders, and (ii) in the case
of a Sale or Merger to which this Subsection (2) applies, from the net proceeds therafrom
(defined for these purposes 1o mean the proceeds, whether cash, secwrities or property, available
for distribution to stockholders or payable 1o the stockholders by reason of the Sale or Merger),
an amonnt per share equal to the Invested Amount plus all accrued but unpaid dividends,

For purposes of these Designations, a “Sale or Merger” shall mean any of the following:
(x) the merger or consolidation of the Corporation into or with another corporation in which the
stockholders of the Corporation immediately preceding such merger or consolidation (solely by
virtue of their shares or other securities of the Corporation) shall own less than fifty percent
(50%) of the voting securities of the surviving corporation; (¥) any other acquisition pursuant to
which stockholders of the Corporation ewning a majority of the voting securities of the
Corporation immediately prior to the acquisition fail to hold a majority of the voting securities of
the Corporation immediately following such acquisition (2) the sale, transfer or lease (but not
including a tramsfer or lease by pledge or mortgage to s bona fide lender), whether in a single

2=
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‘ transaction or pursuant to a sevies of related transactions or plan, of ali or substantially all the
agsets of the Corporation.

To the extent necegsary, the Corporation shali caute such actions to be taken by any of its
subsidiaries 5o as to enable the proceeds of a Liquidation or a Sale or Merger to be distributed to
the holdets of shares of Series C Praferred Stock in accordance with this Subsection (2). All the
preferential amountg to be paid to the holders of the Series C Preferred Stock under this
Subsection (2) shall be paid or sct apart for payment before the payment or setting apart for
payment of any amount for, or the distribution of any assets of the Corporation to, the holders of
the Common Stock or the bolders of any olags or series of the Corporation ranking juhior to the
Series C Preferred Stack in connection with a Liquidation or a Sale or Merger a2 to which this
Subsection (2) applies. Any assets remaining afier such preferential amounts have been paid fo
the holders of the Series C Preferred Stock under this Subsection (2) shall be distributed on a per
chare pro rata basis to the holders of the Series C Preferred Stock and Common Stock in an
amount as would have been payable had each share of Series C Preferred Stock been converted
to Common Stock immediately prior 1o such Liguidation ot Sale or Merger.

(3)  Voting Rights, Except as set forth specifioally helow or as required by law, the
holder of each share of the Series C Preferred Stock shall be entitled to the number of votes squal
to the number of sharcs of Common Stoock into which such share of Series C Preferred Stock
would be convertible under the circumstances deseribed in Subsection (4) hereof on the record
date for the vote or consent of stockholders, and shall otherwise have vating rights and powers
equal to the voting rights and powers of the Common Stack. The foregoing notwithstanding,
with respect to the election of directors, the holders of Series C Preferred Stock shall vote
together ag a single class to elect four (4) members of the Board of Directors. The holders of
Series C Preferred Stock shall vots together with the holders of Common Stock and other capital
stock of the Corporation to elect the remaining members of the Board of Directors on which the
holders of Common Stock are entitled to vote. In the event the holders of Series C Preferred
Stock do not exercise their right to elect four (4) members of the Board of Directors, such holders
will be permitted to send at least four (4) representatives to all meetings of the Board of Directors
of the Corporation, with respeet fo which reasonable notice shall be provided ‘o such holders,
including notice of all written consents taken in lieu of a meeting of the Board of Directors of the
Corporation prior to execution of any such consents, Each holder of a share of the Series C
Preferred Stock shall be entitled to receive the same prior notice of any stockholders' meeting as
provided to the holders of Common Stoek in accordance with the Bylaws of the Corporation, as
well as prior notice of all stockholder actions to be taken by legally available means in lieu of
meeting, and shall vote with holders of the Common Stock upon any matter submitted to a vote
of stockholders, except those matters required by law, or by the terms hereof, to be submitted to a
class vote of the holders of Series C Preferred Stock. Fractional votes shall not, however, be
permitted, and any fractions shall be disregarded in computing voting rights,

(4) Conversion, The holders of the Series C Preferred Stock shall have conversion
tights as follows (the “Convarsion Rights™):

(s)  Optional. Bach share of Series C Freforred Stock shall be convertibie, at
the option of the holder thereof, at any time after the date of issuance of such share at the office
3-
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of the Corporation or any transfer agent for the Series C Preferred Stock, into Common Stock.
The pumber of shares of Common Stock to which a holder of Series C Preferred Stock shall be
entitled upon conversion shall be the product obtained by multiplying the Conversion Rate of the
Series C Prefetred Stock {determined as provided in Subsection (4)(c) below) by the nurnber of
shares of Sgries C Preferred Stock being converted. Such conversion ghall be deemed to have
been made immediately prior to the close of business on the date of the surrender of the shares of
Series C Preferred Stock to be converted in accordance with the procedures described in
Bubsection (4){d) below.

(b)  Auwtomatic,

(A) Ifthe hoklers of at least a majority of the then qutstanding shares of
Series C Preferred Stock so elect, by delivery of written notice or notices to the Corporation, each
and every ontstanding share of Series C Preferred Stock shall automatically be converted into
Common Stock at the then effective Conversion Rate, Such conversion shall be deesmed to have
been made immediately prior to the close of business on the date of receipt of the written notice
desctibed above necessary to effect such conversion. Suck contversion shall be automatic, without
need for any further action by holders of shares of Series C Preferred Stock and regardless of
whether the certificates representing such shares are surrendered to the Corporation or its transfer
agent; provided, howsver, that the Corporation shall not be coblipated to issue certificates
avidencing the shares of Common Stock issuable upon such conversion unless certificates
evidencing such shares of Saries C Preferred Stock so converted are surrendered to the
Corporation in accordance with the procedures deseribed in Subsection (4)(d) below.

’ (B) The Corporation shall notify each holder of Series C Preferred
Stock st least ninety (90) days prior to the anticipated effective date of a registration statement
filed by the Corporation under the federal Securities Act of 1933, as amended, covering a
Qualified Public Offering. Upon the closing of, but effective immediately prior to, the first sale
in 2 Qualified Public Offering, each and every share of outstanding Series C Preferred Stock held
by all holders of Series C Prefetted Stock shall antomatizally be converted into Common Stock
at the then effective Conversion Rate, Such conversion shall be automatic, without need for any
further action by the holders of shares of Series C Preferred Stock and regardless of whether the
certificaies representing such shares are surrendered to the Corporation or its transfer agent;
provided, however, that the Corporation shall not be obligated to issus cettificates evidencing the
shares of Common Stock issuable upon such conversion unless certificates evidencing such
shares of Serias C Preferred Stock so converted are snrrendered to the Corporation ih accordance
with the procedures described in Subsection {(4)(d) below. Upon the conversion of the Series C
Preferred Stock pursuant to this Subsection (4)(b)(B), the Corporation shall promptly send
written notice thereof, by registered or certified mail retum receipt requested and postage
prepaid, by hand delivery or by overnight delivery, to each hoider of record of Seties C Preferred
Stock at his or ity address then shown on the records of the Corporation, which notice shall state
that certificates evidencing shares of Series C Preferred Stock must bs surrendered at the office
of the Corporation (or of its transfer agent for the Common Stock, if applicable) in the manner
described in Subsection (4)(d) below.

H01000037008 9
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{C) No fractional shares of Common Stock shall be issued upon
convetsion of Series C Preferred Stock, and any shares of Series C Preferred Stock surrendered
for conversion that would otherwise result in a fractional share of Common Stock shall be
redeemed at the then effective Conversion Price per share, payable as promptly as possible when

funds are legally available therefor.
() Conversion Rate. Subject to the provisions of this Subsection (4), the

conversion rate in effect at any time with respect to the Series C Preferred Stock (the
“Caonversion Rate™) shall be the quotient obtained by dividing $6.306 by the Conversion Price, as
defined in Subsection (4)(g) hereof.

(d)  Meckanics of Conversion. Befors any holder of Series C Freferred Stock
shall be entitled to receive certificates representing the shares of Common Stock into which
shares of Series C Preferred Stock are converted in accordance with Subsectiona (4)(a) or (b)
above, such holder shall surrender the certificate or certificates for such shares of Series C
Preferred Stock duly endorsed, at the office of the Corpomtiont or of any transfer agent for the
Series C Proferred Stock, and ghall give written notice to the Corporation at such office of the
neme or narmes in which such holder wishes the certificate or certificates for shares of Common
Stock to be issued, if different from: the mame shown on the books and records of the
Corporation. Said conversion notice shall also contain such representations as may reasonably be
required by the Corporation to the effect that the shares to be received upon conversion are not
being acquired and will not be transferred in any way that might violate the then applicable
securities laws, The Corporation shall, as soon as prasticable thereafter and in no event later than
thirty (30) days after the delivery of said certificates, issue and deliver at such office to such
holder of Series C Preferred Stock, ot to the nomines or nominees of such holder as provided in
such notice, a certificate or certificates for the number of shares of Common Stock to which such
holder shall be entitled as aforesaid. The person or persons entitled to receive the sharez of
Common Stock issuable upon a conversion pursuant to Subsections (4){a) or (4)(b) shall be
treated for all purposes as the record holder or holders of such shares of Common Stock as of the
effective date of conversion specified in such zection, All certificatas issued upon the exercise or
occurrence of the conversion shall contain a legend governing restrictions upon such shares
imposed by law or agreement of the holder or hig or its predecesgors.

{e) £ 10
event the Caq:nratmn at any tlme or from t.une to t:me aftar the Ongmal Issue Date e%cts a
subdivision or combination of the outstanding Common Stock into a greater or lesser number of
shares without & proportionate and corresponding subdivision or combination of the outstanding
Series C Preferred Stock, then and in each such event the Conversion Price (and the
cotresponding Conversion Rate) shall be increased or decreased proportionately,

® 1
event that (subject to Subaechon {4)(g)(E) hereot) the Corporanon af any t:me or from time 1o
time after the Original Issue Date shall make or issue, or fix & record date for the determination
of holders of Common Stock entitled to recsive, a dividend or other distribution payable in
additional shares of Common Stock or other securities or rights convertible into or entitling the
holder thereof to receive additional shares of Comunon Stock (hereimafier refemed to as

5.
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" “Cometion Stock Equivalents”) without payment of any consideration by such holder of such
Commwon Stock Haquivalents or the ndditional shares of Common Stock, and without a
proportionate and corresponding dividend or other distribution to holders of Series C Prefemred
Stock, then and in each such event the maximum number of shares (22 set forth in the instrument
relating thereto without regard to any pmvxs:ons contained therein for subsequent adjustment of
such number) of Common Stock issuable iti payment of such dividend or distribution or upon
convergion or exercise of such Common Stock Equivalents shall be deemed, for purposes of this
Subsection (4)(D), to be izsued and owtstanding as of the time of such issuance or, in the event
such & record date shall have been fixed, as of the close of business on such record date, In each
such event the Conversion Price shall be decreased as of the time of such issusnce or, in the
event such a record date shall have been fixed, as of the closc of business on sueh record date, by
multiplying the Conversion Price by 2 fraction,

(A) the numerator of which shall be the total number of shares of
Common Stock issued and outstanding or deemed to be issued and outstanding itnmediately
priot to the time of such issuance or the close of business on such record date; and

{B) the denominator of which shall be the total number of shares of
Common Stock (x) issued and outstanding or deemed pursuant to the terms hareof to be issued
‘and outstanding (not including anmy shares described in clause (y) immediately below),
immediately prior to the time of such issuance or the close of business on such record date, plus
(v) the number of shares of Common Stock issuable in payment of such dividend or distribution
or upon conversion or exercise of such Common Stock Equivalents; provided, however, that (i)
if such record date shall have been fixed and such dividend is not fully paid or if such
distribution is not fully made on the date fixed therefor, the Conversion Price (and the
corresponding Conversion Rate) shall be recomputed accordingly ag of the close of business on
such record date and thereafier the Conversion Price (and the corresponding Conversion Rate)
shall be adjusted pursuant to this Subsection (4)(f) as of the time of actual payment of such
dividend or distribution; or (ii) if such Common Stock Equivalents provide, with the passage of
time or otherwige, for any decrease in the number of shares of Common Stock izsuable upon
conversion or exercise thereof (or upon the ceourrence of a record date with respect thereto), the
Conversion Price (and the corresponding Conversion Rate) computed upon the original issue
thereof (ot upon the accurrence of a record date with respect thereto), and any subsequent
adjustments based therecn, shall upon any such decresse becoming effective, be recomputed to
reflect such decreass insofar as it affests the rights of conversion or exercise of the Common
Stock Equivalents then outstanding; or (iif) upon the expiration of any rights of conversion or
exercige under any unexercised Common Stock Equivalents, the Conversion Price (and the
cotresponding Conversion Rate) computed upon the original issue thereof (or upen the
occurrence of a recard date with respect thereto), and any subsequant adjustments based thereon,
shall upon such expiration, be recotnputed as if the only additional shares of Common Stock
issued were the shares of such stock, if any, actually issued upon the conversion or exercise of
such Commou Stock Equivalents; or (iv) it the event of issuance of Common Stock Equivalents
that expire by their tetme not more than sixty {60) days after the date of issuance thereof, no
adjustments of the Conversion Price (or the corresponding Conversion Ratc) shall be mada untl
the expiration or exercise of all such Common Stock Equivalents, whereupon the adjustment
otherwise required by this Subsection (4)(f) shall be made in the manner provided herein.

6-
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(A) Execept as otherwise adjusted as pravided herein, the “Conversion
Price” shall be $6.306. Exeept as otherwise provided in this Subsection (4)(g), in the event, and
each time ag, the Corporation sells or issues any Common Stock or Common Stock Equivalents
following the Original Issue Date, at & per share consideration (gs defined below) less than the
Conversion Price then in effect, then the Conversion Price ghall be adjusted as provided in
subsection (4)(g)}B) belaw, and the Conversion Rate shall be appropriately adjusied. For
purposes of the foregoing, the per share consideration with respect to the sale or issuance of 2
share of Common Stock shall be the price per share received by the Corporation, prior to the
payment of any expenses, commissions, discounts and other applicable costs, With respeet to the
gale or jssuance of Common Stock Equivalents that are convertible into or exchangeable for
Common Stock without further consideration, the per share consideration shall be determined by
dividing the minimum number of shares (as set forth in the instroment relating thereto without
regard to any provisions contsined thereit for subsequent adjustment of such number) of
Common Stock issuable with respect to such Common Stock Equivalents into the aggregate
consideration received by the Corporation upon the sale or issuance of such Common Stock
Equivalents. With respect to the issuance of other Common Stock Equivalents, the per share
consideration shall be determined by dividing the minimum number of shares (as set forth in the
instrument relating thereto without regard to any provisions contained therein for subsequent
adjustment of such aumber) of Common Stock issuable with respect to such Common Stock
Equivalents into the aggregate consideration received by the Corporation upon the sale or
jssuance of such Common Stock Equivelents plus the total consideration receiveble by the
Corporation upon the conversion or exercise of such Cotmnon Stock Equivalents. The issuance
of Common Stock or Common Stock Equivalsnts for no congideration shall be deemed to be an
issuance at a per shars consideration of §.01, In connection with the sale or issuance of Common
Stock and/or Common Stock Equivalents for non-cash consideration, the amount of
consideration shall be determined by the Board of Directors of the Corporation in good faith,

As used herein, “Additional Shares of Common Stock” sghall mean eithet shares of
Commen Stock issued, with respect to such adjustments to be made to the Conversion Price and
the Conversion Rate, subsequent to the Original Issue Date, or, with respect to the iszuance of
Common Stock Equivalents, the maximum number of shares (as set forth in the instrument
relating thercto without repard to any provisions contained therein for subsequent adjustment of
such numbes) of Common Stock issuable in exchange for, upon conversion of, or upon exercise
of such Common Stock Equivalents.

For the purposes of this Subgection (4)(2)(A), the nunber of shares of Common Stock
deemed to be outstanding as of a given date shall be the sum of (i) the number of shares of
Common Stock actually outstanding, (if) the number of shares of Common Stock into which the
then outstanding shares of Series C Preferred Stock could be converted if fully converted on the
day immediately preceding the given date, and (iii) the number of shares of Common Stock that
could be obtained through the exercise or conversion of all other rights, options and convertible
securities on the day immediately preceding the given date.

HO1000037008 9
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(B) Upon each issuance of Common Stock for a per share
consideration Jess then the Conversion Price as in effect on the date of such issuance, the
Conversion Price as in effect on such date shall be adjusted by reducing it to a price equal to the
per share consideration received (or deemed to have been received) by the Corporation upon such
igsuance.

{C) Upon each {ssuance of Common Stock Equivalents thet are
exchangeable without further consideration into Common Stock for a per share considaration less
than the Conversion Price as in effect on the date of such issuance, the Conversion Price shall be
adjusted as provided in this Subsection {4){g) on the basis that the Additional Shares of Common
Stock are to be treated as having been issuad on the date of issuance of the Common Stock
Equivalents, and the aggregate consideration received by the Corporation for such Common
Stock Equivalents shall be deemed to have been received for such Additional Shares of Common
Stock.

(D) Upon each issuance of Common Stock Equivalents other than
those described in paragraph (C) of this Subssction (4)(g) for a per share consideration less than
the Conversion Price as in sffect on the date of such issuance, the Conversion Price chall be
adjusted as provided in this Subsection (4)(g) on the basis thet the Additional Shares of Common
Stock are to be treated as having been issued on the date of issnance of such Common Stock
Equivalents, and the aggregate consideration received and receivable by the Corporation an
conversion or exercise of such Common Stock Equivalents shall be decmed to have been
reeeived for such Additional Shares of Common Stock,

(B) Once any Additional Shares of Common Stock have been treated
88 having been issued for the purpose of this Subsection (4)(g), they shall be treated as issued and
vutstanding shares of Common Stock whenever any subsequent calculations must be made
pursuant hereto; provided that on the expiration of any options, warrants or rights to purchase
Additional Shares of Common Stock, the termination of any rights to convert or exchange for
Additional Shares of Common Stock, or the expitation of any options or rights related to such
convertible or exchangeable securities on account of which an adjustment in the Conversion
Price has been made previously pursnant to thiz Subsection (4)(g), such Conversion Price shall
forthwith be readjusted to the Conversion Prics as would have obtained had the adjustment made
upon the issuance of such options, warrants, rights, securities or options or rights related to such
gecurities been mads upon the basis of the issuance of only the number of ghares of Common
Stock actuzlly issued upon the exercise of such options, warrants or rights, upon the conversion
or exchange of such securities or upon the exercise of the options ot rights related io such
geourities,
The foregoing notwithstanding, no edjustment of the Conversion
Price and ;he Conversion Rate shall be made pursuant to this Subsection (4)(g) as & result of the
issuance of:

(v} aty shares of Common Stock upon the conversion of shares
of Series C Preferred Stock;

HO1000037008 9
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(x) any shares of Common Stock pursuant to which the
Conversion Price and the Conversion Rate are adjusted under Subszctions (@) or (f) of this
Subgection (4);

%'4) aﬁy shares of Common Stock issued pursuant to the
exchange, conversion or exercise of any Common Stack Equivalents that were outstanding on
the Original Issue Date; or

(20 up to 146,640 shares of stock (which number shall be
appropriately adjusted for any stock aplits, stock dividends, recapitalizations or similar avents),
issued pursuant to options, warrants or rights that may be granted at any time aftet the Original
Issue Date to purchase shares of stock in favor of employees, directors or officers of the
Corporation or any subsidiary thereof pursuant to a stock incentive plan or agreement approved
by the Board of Directors of the Corporation (any such stock incentive plan or agresment
described in this clause (2) being referred to as an “Authorized Option Plan or Agreement™).

() D Minimis Adfustmants. No adjustment to the Conversion Price (and,
thereby, the Conversion Rate) shall be made if such adjustment would result in a chenge in the
Conversion Price of less than $.01. Any adjustment of less than $.01 that is not made shall be
carried forward and shall be made at the time of and together with any subsequent adjustment
that, on a cumulative basis, arnounts to an adjustment of $.01 or more in the Conversion Price,

i) No _Impairment. Except as provided in Subsection (6) hercof, the
Corporation shall not, by amendment of its Articles of Incorporation or Bylaws or through any
reorganization, transfer of assets, consolidation, merper, dissolution, {ssue or sale of gecurities or
any other voluntary action, avoid or s=ek to zvoid the observance or performance of any of the
terms to be observed or performed hereunder by the Corporation, but shall at all times in good
faith assist in the carrying out of 2t the provisions of this Subsection (4) and in the taking of all
such action as may be necessary or appropriate in order to protect the Conversion Rights of the
holders of the Series C Preferred Stock against impairment.

§)] Certificate as fo Adiustments, Upon the ocourrence of each adjustment or
readjustment of the Conversion Price pursuant to this Subsection (4), the Corporation at its
expense shall promptly compute such adjustment or readjustment in accordance with the terms
hereof and cause independent public accountants selected by the Corporation to verify such
eomputation and prepare and furnish to each holder of Series C Preferred Stock a certificate
sefting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall, upon the written request at any tithe
of any holder of Series C Preferred Stock, furnish or canss to be furnished to such holder a like
cettificate setting forth (i) such adjustments and readjustments, (if) the Conversion Price and the
Conversion Rate at that time in effect, and (iii) the numbet of shares of Common Stock and the

amount, if any, of other property that at that time would be received upon the conversion of '

Beries C Preforred Stock.

(k)  Notices of Record Date. In the event of any taking by the Corporation of a
record of the holders of any class of securities other than Series C Preferred Stock for the purpose

-9-
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" of determining the holders thereof who are entitled to Teceive any dividend or other distribution,
any Comimon Stock Equivalents or any right to subseribe for, putchase or otherwise acquire any
shares of stock of any class or any other securities or property, or to raceive any other right, the
Corporation shall mail to each holder of Series C Preforred Stock, at least twenty (20) days prior
to the date specified therein, a notice specifying the date on which any such record is to be taken
for the purpose of such dividend, diswribution or rights, and the amount and character of such

dividend, distribution or rights.
Reservation of Stock Issuable Upon Conversion. The Corporation shall at

all times reserve and keep available out of it authorized but unissued shares of Common Stock
solely for the purpose of effecting the conversion of the shares of the Series € Preferred Stack
such number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of the Series C Prefemred Stock; and if at any time the
number of authorized but unissued shares of Common Stock shall be insufficient to effect the
conversion of all then outstanding shares of the Series C Preferred Stock, the Corporation shall
take such corporate action as may, in the opinion of its counsel be necessary to increase its
anthorized but unissued shares of Common Stock to such number of shares as shall be sufficient
fdr such purpose,

(%)  Preempive Riphts. The holders of Setics C Preferred Stack shall have the right
of first refusal 1o purchase any New Securities (as defined in this Subsection (5)) that the
Corporation may, from time to time, propose to sell and issue, This right shall be subject to the
following provisions:

(@  New Secyrities Deflned. “New Securities” shall mean any
common stock or preferred stock of the Corporation, whather now authorized or not, and rights,
options or warrants to purchase said common stock of preferred stock, and securities of sny type
whatsorver that are, or may become, convertible into szid common stock or preferred stock;
provided that "New Securitics” does not include (A) any shares of Common Stock issuable upon
the conversion of shares of Series C Preferted Stock; (B) any shares of Common Stock pursuant
to which the Conversion Price and the Conversion Rate are adjusted under Subsections (g) or (f)
of Subsection (4) above; (C) any shares of Common Stock jssued pursuant to the exchanges,
conversion or exercise of any Common Stock Equivelents that were outstanding on the Original
Issue Date; (D) up to 146,640 shares of stock (which number shall be appropriately adjusted for
any stock splits, stock dividends, recapitalizations or similar events), issued pursuant to options,
warrants or rights that may be granted at any time after the Original Issue Date to purchase shates
of stock in favor of employees, directors or officers of the Corporation or any subsidiary thereof
pursuent to an Authorized Option Plan or Agreement; or (E) shares of the Common Stock or
Series C Preferred Stock issued in connection with any stock split or stock dividend by the
Corporation.

(t) In the event the Corporation proposes to undertake an issuance of New
Securities, it shall give each holder of Series C Preferrad Stock written notica of its intention,
deseribing the type of New Securities, the price, the closing date of the offering thereof, and the
general terms upon which the Corporation propoges to issue the same. Such holder shall be
entitled at any time during the offering of the New Securities to purchase some ot all of his or its

<10-
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" pro raia portion of such New Securities for the price and upon the general terms specified in the
notice (and in any case at a price and upon general tenms no more favorable to any of the other
purcharers in such offering), by giving, within twenty (20) days after receiving such aotice from
the Corporation, written notice to the Corporation of such election stating tharein the time and
place of the closing of such purchase, which must be a date no later than ten (10) days following
the closing date of the offering specified in the notice given by the Corporation or any extended
closing date thereof, For purposes of this Section (5), each holder's pro rata portion of New
Securities ghall be equat to a fraction, (i) the numerator of which is the sum of the number of
shares of Common Stock into which shares of Series C Preferred Stock held by such holder
immediately prior to such issuance have been converted since the Original Issuance Date and the
number of shares of Common Stock into which such holder's shares of Series € Preferred Stock
could be converted if fully converted immediately priot to such issuance and (ii) the denominator
of which is the aum of the number of shares of Common Stock into which any shares ¢f Seties C
Preferred Stock have been converted sinee the Original Issuance Date and the number of shares
of Common Stock into which all shares of Series C Prefetred Stock could be converted if fully
converted immediately prior to such issuance.

Should any holder of Series C Preferred Stock not elect to purchase hiz or its pro rata
portion of such New Securities in full, the remaining holders of Series C Preferred Stock having
elected to pu:chase their pro rata portions shall have the right to purchase sech remaining,
unpurchased portion in addition to their own, with each such holder having the right to purchase
in the proportion that the noumber of shares of Series C Preferred Stock owned by such holder
(prior to receipt of the above described written notice by the Corporation) bears to the sumber of
shares owned by all holders of Series C Preferrad Stock also electing to purchase such remaining
New Securities. All such purchases shall be made within the same period specified for closing
above,

(¢)  Any offer by the Corporation of securities in addition to those specified in
the notice described in Subsection (5)(b) above, whether on the same or differsnt terme as are
specified therein, shall agsin require complance by the Corporation with the tertns of this
Subsection (5).

(d)  The rights granted in this Subsection (5) shall terminate immediately prior
to a Qualified Public Offering,

{6) Erotective Proyisions.

(a)  Actions Requiring 1 : ;
addition to any other rights provided by law and so long a4 any sha:es of Series C Prefemd Stm:k
are then outstanding, except where the vote or written consent of the holders of a greater number
of shares is required by law or by another provision of the Articles of Incorporation, without first
obtaining the affinmative vote or written consent of the holders of a majotity of the total mumber
of shares of Ssries C Preferred Stock outstanding, voting together as a single class, the
Corporation shall not;

=]11=
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(i} amend or repeal amy provision of, or add any provision to, the
Corporation’s Articles of Incorporation or Bylaws,

(i) file any certificate of designations, prefetences, limitations and
relative rights of any serieg of preferred stock or otherwise amend the Corporation's Articles of
Incorporation, if such action would alter, change or affect the preferences, rights, privileges or
powers of, or restrictions provided for the benefit of the Series C Prefetred Stock;

(iii} create or authorize the creation or increase the authorized amount
of any additional ¢lass or series of shares of stbck, unlegs the same ranks junior to the Series C
Preferred Stock as to dividends, redemption and the distribution of assets on the liquidation,
dizsolution or winding up of the Corporation; or create o authorize any obligation or security
conveattible into shares of Common Stock, Series C Preferred Stock or any other ¢lass or series of
stock, whether voting or non-voting; regardiess of whether any such creation, authorization or
increase shall be by means of amendment to the Articles of Incotrporation, or by merger,

consolidation or othe:mse‘

(iv) increase or decregse the authorized number of shares of the Series
C Preferred Stock;

(v) enter infe any agreement, commitment or plan reparding a
Liquidation or a Sale or Merger; :

(vi) issue, or agres or otherwise commit to issue, any shares of its
capital stock or right to acquire any shares of its capital stock for a per share consideration that
would result in an adjustment to the Conversion Rate, other than pursuant to an Authanzed
QOption Plan or Agreement;

(vii} acquire, or enter into an agreement to acquire, any business,
product, technology, know-how or another corporation, whether by merger, purchase of afl or a
substantial portion of the assets of an entity or any other reorganization whereby the Corporation -
owns over fifty percent (5034) of the voting power of an entity;

{viii) emter into, or agree or otherwise comtait to enter into, any joint
venture, license agreement or exclusive marketing or other distribution agreement with respect to
the Corporation's products, other than it the ordinary coures of business; or

(i) redeem or repurchase any shares of any ¢lass of its capital stock;

(x)  make any material change in the nature of its business or enter into

any material business activities which the Corporation is not currently engaged ag of the Ongmal
Issue Date; or

(xii} amend the provisions &f this Subsection (6).
(7Y  Notices. Any notice required by the provisions hereof to be given to the holders
of shares of Series C Preferred Stock shall be deemed given on the third business day following
-12-
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" (and not including) the date on which such notice is deposited in the United States Mail
first-oluzs, postage prepaid, and addressed to each holder of record at his address appearing on
the books of the Corporation. Notice by any other means shall not be deemed effective unil
actually received. '
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