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APP ACQUISITION CORFORATION

WITH AND INTO

APPTIMUM, INC.

The following Asticles of Merger have been duly adopted and are submitted in
accordance with the Florida Business Corporation Act, pursnant to Section 607.1105 of the
Florida Statutes:

First:

Serond:

Third;

Fourth:

Fifth:

Sixth:

The name and jurisdiction of the surviving corparation (“Surviving Corporation™
is:

N Furisdictia
Apptimum, Ine. Florida
The name and jurisdiction of the merging corporation (*Merging Corporation™) is:

Name Tursdicti
APP Acquisition Cerporation Florida

On the Effective Date (as defined below), Merging Corporation shall be merged
with and into Burviving Corporation and the separate existence of Merging
Corporation shall cease (the “Merger’™. Surviving Corporation i the surviving
corporation of the Merger. A copy of the Plan of Merger is aftached herelo as
Exhibit A and mads a part hereof by teference as if fully set forth herein.

The Merger shall become effective (“Effective Date™) on the date of filing thess
Articles of Merger with the Florida Departrnent of State,

It accordance with applicable Florida law, the Plan of Merger was approved by
the shareholders of the Surviving Corporation on February 24, 2008.

In accordance with applicable Florida law, the Plan of Merger was approved by
the shareholder of the Merging Corporation on Febmary 13, 2006,

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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SIGNATURE PAGE - ARTICLES OF MERGER

IN WITNESS WHEREOF, the undersi have caused these Articles of
Merger 10 be executed as of thexfj_xay of 2006.
APP ACQUISITION CORPORATION APPTIMUM, INC,

Ry . . Byw\f
Name . - Nme_mm&;#ﬁ.&\

—

Title e _Lhiet Bunancia Db,
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SIGNATURE PAGE - ARTICLES OF MERGER

IN WITKESS WHEREQOF, the undersigned have caused these Artictes of Merger to be
executed as of th v of w 2006. o

APP ACQUISITION CORPORATION APPTIMUM, INC.

Name @ ‘ 'hﬂﬂa[ J NA , A Name
Title ?’4 Slz_Qi A  Title
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FLAN OF MERGER
BETWEEN
APP ACQUISITION CORPORATION
AND
APPITMUM, INC.

This Plan of Merger is entered into by and among Apptimum, Inc., a Florida corporation,
and APP Acqnisition Cerporation, a Florida corporation, for the purpose of merging, at the
Effective Time (as defined below) APP Acquisition Corporation with and inte Apptimum, Ine. in
accordance with the Florida Business Corporation Act and the following agreements, terms and

provisions set forth herein ¢the “Merger™).

Partie : 2 ' o . The name and jurisdiction
of the survwmg carpcraunn is Appnmum, Ine., 2 Flonda corporanon (the “Surviving
Corporation™). The name and jurisdiction of the merging corporation is APP Acquisition
Corporation, a Florida corporation (the “Merging Corporation”, and together with the Surviving
Corporaticn, the “Corporations™).

2. Terms and Condiiions. The terms and conditions of the Merger, in addition to the
terms and conditions set forth herein and in that certain Merger Agreement, dated as of February
9, 2006, among Mexging Corporation, Microsoft Corporation, a Washingion corperation
("Parent"), Surviving Corporation, David Henrickson, Eike Eisen, Eisenworld GmbH and Zee
Apganovic, and David Henrickson as shareholders representative, as amended (the “Agreement™),
are as follows:

{2) At the Effective Time (as defined below), Merging Corporation will be
merged with and into Surviving Corporation, the separate corporate existence of Merging
Corporation shall cease and Surviving Corporation shall continue 2s the surviving corporation
and a2 wholly-owned subsidiary of Parent.

(b)Y  The Merger shall have the effecis set forth in Secton 607.1106 of the
Florida Businass Corporation Act (“FBCA™) with respect to a mergar,

3. Effective Tine. The Merger shall becorns effective on the date of filing the
Articles of Merger with the Florida Department of State (“Effective Time™).

: 3asis of N : Subject to the
terms and cond:tmns uf the Agreement, at the Effecuve Time by vu‘cue of the Merger and
without any astion on the part of Surviving Corperation, Merging Corporation, Parent, or any
other party to the Agreement, the following actions will occur:

{a} Each share of Merging Corporation’s commaon stock, issued and
cutstanding immediately prior to the Bffective Time, shall be converted into one validly issued,
fully paid, and nonsassesgable share of Surviving Corparation common stock (“Surviving
Corporation Cormmon Stock™), with the stock certificate of Merging Corporation evidencing
ownership of such share of Surviving Corporation Common Stock.;

A-1
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{b) Each share of Class A and Class B Common Stock held by the
Surviving Corporation as treasury stock and each share of Class A and Class B Common Stack
owned directly or indirectly by the Surviving Corporation or by any subsidiary of Surviving
Corporation shall automaticatly be canceled and retired and shall cease to exist and no
consideration shall be Jelivered or deliverable in exchange therefor.

{cy  Each outstanding share of Class A and Cless B Commen Stock and gach
vested and unexercised option and warrant jssued and outstanding immediately prier to the
Effective Time (other than dissenting shares, treasury shares, or any shares of Clags & or Class B
Common Siock owned by the Swrviving Corporation or one of its subsidiaries), shall be
converted into, or with respect to options and warrants, cvancelled in exchange for, their
respeciive cash conversion payments as follows:

(43] Each vested and unexercised warrant or option issued and
outstanding immediately prior to Closing shall be cancelled or terminated, with the consent of
the holder (if required pursusnt to the terms thereof), in exchange for the right to receive an
amount egual to the product of (i) that number of shares of Surviving Corporation Class B
Common Stack, for which such warrant or option may be exercised, multiplicd by (if) a cash
conversion paymen: minus the exercise price per share of such warramt or option. Any
applicable withholding taxes shalt be withheld from payment of such amonnt.

(i3  Each share of Surviving Corporatian Class A Commeon Stock, and
Class B Cormon Stock, issusd and outstanding immediately prior to the Effective Time shall be
converted into the right to receive a cash conversion payment.

@iy At the Effective Time all outstanding shares of Class A and Class
B Common Stock shall no longer be outstanding and shall be cancelied and cease to exist, and
each certificate previonsly representing any shares of Clags A and Class B Common Stock shall
represent only the right 1o receive the applicable cash conversion paymeat. The amaunt to which
any holders of shares of Class A and warrantg are entitled shall be subject to reduction as a result
of the deposit of finds with an escrow agent fo satisfy certain indemnification claims made in

connection with the Agreement.

5. i ration Corporation, The articles of incorporation
of Surviving Corporation shall be amended in their entirety (except as fo the name of the
Surviving Corporation, which shall remain “Apptimum, Inc.™) to be the same as the articles of
incorporation of Merging Corporation, as in effect immediately prior to the Effective Time, a
copy of which is antached hereto as Affachment [, until Jater amended in accordance with the
FBCA.

6. ﬁﬂmmf_mmg_cqmm The bylaws of Surviving Corporation shall be

amended and restated in their entirsty to be the same as the bylaws of the Merging Corporation,
as in effect immediaety prior to the Bffective Time, until later amended in accordance with the
provisions thereof, the articles of incorporation and the FBCA.

7. Officers of Surviving Corporation. The directors and officers of the Merging
Carporation immediately prior to the Effective Time shall be the divectors and officers of the

A-2
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Svrviving Corporation in each case unti] thelr respective successors shall have boen duly elested,
designated, or qualified or until their earlier death, resignation, or removal in accordance with the
Surviving Corporation’s articles of incorparation and bylaws,

8. Approval. The Merger has previously been submitted to and approved by the
Corporations’ respective Boards of Directors and shareholders. The proper afficers of the partiss
ghall be, and hereby are, authorized and directed to perform all such further acts and execute and
deliver to the proper aythorities for filing all documents, as the same may be necessary or proper
o effect the Merger contemplated by this Plan of Merger.

9. Counterparts. This Plan of Merger may be executed in counterparts, each of which
when so executed shall be deemed to be an original, and such counterparts shall together
constitute but one and the same instrument.

10. Miscelleneaus. This Plan of Merger shall be construed in accordance with the
laws of the State of Florida. The tarms and conditions of this Plan of Merger are solely for the
benefit of the parties hereto, and no other person shall have any rights or benefits whatsoever
under this Plan of Merger, either as a third party beneficiary or otherwise. This Plan of Merger
shall be construsd together with and complement the Agreement with respect to the subject
marter hereof and thereof. Neither this Plan of Merger nor the Agreement may be amended,
changed or modified except by a writing signed by the panty to be charged by said amendment,
change or modification.
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ATTACHMENT ]

ARTICLES OF INCORPORATION
QOF
APPTIMUM, INC.

ARTICLE 1
NAME

The name of this corporation is APPTIMLIM, INC.

ARTICLE 2
PRINCIPAL OFFICE

The principal place of business and mailing address of the Corporation is One Microsoft
Way, Redmoend, Washington 93052-8300 .

ARTICLE 3
DURATION

This corporation has perpetual existence.

ARTICLE 4
PLURPOSE

This corporation is organized for the purpose of transacting any and all lawfui business
for which a corporation may be incorporated under Title XXXVI of the Florida Statutes (the

“Florida Business Corporation Act™).

ARTICLE 5
REGISTERED OFFICE AND AGENT.

The address of the registered office of the corporation is 1201 Hays Street, Tallahassee,
Florida 32300 and the name of the registered agent at such address is Corporation Service

Company.

ARTICLE 6
CAPITAL STOCK

The autherized eapital stock of this corporation shall consist of Ome Flundred Thonsand
(100,000} shares of common stock with no par valye.

ARTICLE 7
DIRECTORS

The number of directors of this corporation shall be fixed by the Bylaws and may be
increased or decreased from time fo time in the manner specified there. :
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ARTICLE 8
LIMITATION OF PIRECTOR LIABILITY

A director is not personally lisble for monetary damages to the corporation or any other
person for any statement, vote, decision, or failure to act, regarding corporate managemeni or

nolicy, by a director, unless:

(a) The director breached or failed to perform his or her duties as a direcion;
and

®) The director's breach of, or failure to perform, those duties constitutes:

i. A violation of the criminal taw, unless the director had reasonable
cayse to believe his or her conduct was lawful or had no reasonable canse to believe hig or har
conduct was unlawful. A judgment or other final adjudication against a direstor in any criminal
proceeding for a violarien of the eriminal law estops that director from contssting the faet that his
or hor breach, or failure to perform, constitutes a violation of the criminal Jaw; bur does not estep
the director from establishing that he or she had reasonable cause to believe that his or her
conduct was lawful or had no reasonable cause (o believe that his or her conduct was unlawiul;

2. A fransaction from which the direcior derived an improper
persenal benefit, either directly or indirectly;

3, A cireumstance under which the liability provisions of s, §{7.0834
are applicabie;

4, In & proceeding by or in the right of the corporation to procure a
judgment in its favor or by or in the right of a ghareholder, conscions disregard for the best
interest of the corporation, or willfial misconduct; or

5. In a proceeding by or in the right of someone other than the
corporation or a sharsholder, recklessness or an act or omission which was commiited in bad
faith or with malicious purposs or it a manner exhibiting wanton and willful disregard of human

rights, safety, or property,

If the Florida Business Corporation Act is amended to anthorize corporate action further
eliminating or Hmiting the personal lability of directors, then the Hability of a director of the
carporation shail be eliminated or limited to the fuilest extent pernitted by the Florida Business
Corporation Act, as so amended. Any repeal or modification of the foregoing paragraph by the
shareholders of the corporation shall not adversely affect any right or protection of a director of
the corporation with respect to any acts or omissions of such director occurring prior to such

repeal ar modification.
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ARTICLE ®
INDEMNIFICATION OF DIRECTORS

9.1 The corporation shall indemnnify its directors to the full extent permitted by the
Florida Business Corporation Act now or hersafter in force. However, such indemnification or
advancement of expenses shall not be made to or on behalf of any director, officer, employes, or
agent if a judgment or other final adjudication establishes that his or her actions, or omissions to
act, were material to the cause of action so adjndicated and constitute:

{a) A violation of the criminal law, unless the director, officer, employee, or
agent had reasonable cause to believe his or her conduct was lawfizl or had no reasonable cause
to helisve his or her conduct was unlawful;

® A transsaction from which the director, officer, employvee, or agent derived
an improper personal benefit;

(€} In the case of a director, a ¢ircumstance under which the Hability
provisions of s. 07,0834 are applicable; or

{dy  Willful misconduct or a conscious disregard for the best interesis of the
corporation in a proceeding by or in the right of the corporation to procure a judgment in iis
favor or in a pracesding by or in the right of a shareholder.

The corparation shall advance expenses for such persons pursuant to the terms set forth in
the Bylaws, or in a geparaie directors’ resolufion or contract. .

9.2  The Board of Directors may take such action as is necessary o canry out these
indemnification and expense advancement provisions. It is expressly cmpowered to adopt,
approve, and amend from time to time such Bylaws, resolutions, contracts, or firther
indemnification and sxpense advancement arrangements as may be pemitied by law,
implementing these provisions. Such Bylaws, resclutions, contracts or further arrangements
shatl include but not be limited to implementing the manner in which determinations 2s to any
indemmnity or advancemaent of expenses shali be made.

9.3  No amendment or repeal of this Article shall apply to or have any effect on any
right to indemnification provided hereunder with respect o acts or omissions occurring prior to

such amendment or repeal.
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ARTICLE 10
TRANSACTIONS IN WHICH HRECTORS HAVE AN INTEREST

No contract or other transaction between a corporation and one or more of its directors or
any other corporation, fiym, association, or entity in which one or more of its directors ars
directors or officers or are financially interested shall be either void or voidable becausse of such
relationship or interest, because such director or directors are present at the meeting of the board
of directors or a committes thereof which authorizes, approves, or ratifies such comtract or
transaction, or because his or her or their votes are counted for such purpose, ift

(a)  The fact of such relationship or interest is disclosed or known to the hoard
of directors or commities which authorizes, approves, or ratifies the contract or transaction by a
voie or consent sufficient for the purpose without counting the votes or consents of such
intarasted directors; .

)] The fact of such relationship or interest is disclosed or known to the
shareholders entitled to vote and they authorize, spprove, or ratify such contract or transaction by
voie o written consent; or

() The contract or fansaction is fair and reasonable as to the corporation at
the time it is anthorized by the hoard, a cormmities, or the sharcholders.



