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ARTICLES OF MERGER

(Profit Corporations)

The following articles of merger are submitted in accordanc
pursuant to section 607.1105, F.S.

e with the Florida Business Corporation Act,

First: The name and jurisdiction of the surviving corporation is:
Name

ot
T B
Jurisdiction F% e
£ = =
| egacy Software Acquisition, Tnc Florida c;;'-f: = =
i< o)
P . .. m =2
Second: The name and jurisdiction of each merging corporation 1s: ;ﬂ% =
- 22 2
Name Jurisdiction 2= T
. R o
>
Videocall International Corporation Florida
Third: The Plan of Merger is attached.
Fourth: The merger shall become effective on the date the Axticles of Merger are filed with the Florida
Department of State - '
OR / /

(Enter a specific date. NOTE: An effective date cannot be prior to the date of filing or more
than 90 days in the future.) ~ ' :

Fifth: Adoption of Merger by surviving corporation - (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger was adopted by the shareholders of the surviving corporation on June 15, 1999

The Plan of Merger was adopted by the board of directors of the surviving corporation on

and shareholder approval was not required.

Sixth: Adoption of Merger by merging corporation(s) (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger was adopted by the shareholders of the merging corporation(s) on June 15,

1999

The Plan of Merger was adopted by the board of directors of the merging corporation(s) on
and shareholder approval was not required.

(Attach additional sheets if necessary)
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Seventh: SIGNATURES FOR EACH CORPORATION

Name of Corporation Typed or Printed Name of Individual & Title

. Signature _
) Harold Snyder
Videocall International 4 ) Vice Presfdent and Chief
Corporation , - Financtat:0fficer

Legacy Scftware Harold Snyder ]
Acgaisition, Inc. j}ﬁgngﬁ'g?ﬂ??&g?d Chief

N Harold Snyder :
Talk Visual Corporation /ZJ}/Q ¢ g}ﬁgﬁ?g%’ﬁ?ﬁé?d Chief




PLAN OF MERGER

(Non Subsidiaries)

The following plan of merger is submitted in compliance with section 607.1101, F.S. and in accordance
with the laws of any other applicable jurisdiction of incorporation. ' '

First: The name and jurisdiction of the surviving corporation is:
Name L _ o Jurisdiction

Legacy Software Acguisition, Inc. _Florida

Second: The name and jurisdiction of each_merging corporation is:

Name ' o ~ Jurisdiction

Videocall International Corpaoration Elorida

Third: The terms and conditions of the merger are as follows:

Fourth: The manner and basis of converting the shares of each corporation into shares, obligations, or other
securities of the surviving corporation or any other corporation or, in whole or in part, into cash or other
property and the manner and basis of converting rights to acquire shares of each corporation into rights to
acquire shares, obligations, or other securities of the surviving or any other corporation or, in whole or in part,
into cash or other property are as follows:

(Attach additional sheets if necessary)



THE FOLLOWING MAY BE SET FORTH IF APPLICABLE:

Amendments to the articles of incorporation of the surviving corporation are indicated below or attached as an
exhibit:

OR

Restated articles are attached:

Other provisions relating to the merger are as follows:



AGREEMENT AND PLAN OF MERGER
AMONG
LEGACY SOFTWARE, INC.,
LEGACY ACQUISITION, INC.
AND

VIDEOCALL INTERNATIONAL CORPORATION

September 14, 1998
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AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER entered into as of September 14, 1998 by
and among Legacy Software, Inc., a Delaware corporation (the “Buyer”), Legacy Sofiware Ny
Acquisition, Inc., a Florida corporation to be incorporated (the “Transitory Subsidiary”), and )
Videocal! International Corporation., a Florida corporation (the “Target”). The Buyer, the
Transitory Subsidiary, and the Target are referred to collectively herein as the “Parties;”

WHEREAS, upon the terms and subject to the conditions of this Agreement and of a
Merger Agreement in the form attached hereto as Exhibit A (the “Merger Agreement”), in
accordance with the Florida General Corporation Law, the Buyer, the Target, and the
Transitory Subsidiary will carry out a business combination pursuant to which the Target will

merge with and into the Transitory Subsidiary, the stockholders of the Target will convert all
of their outstanding Target Shares into the Buyer Shares;

WHEREAS, the Board of Directors of the Buyer and of the Target unanimously have |
determined that the Merger is fair to, and in the best interests of, their respective companies ‘
and stockholders, and have approved and adopted this Agreement and the Merger, and have

recommended approval and adoption of this Agreement and the Merger by their respective
stockhoelders; and

|

i

_ }
WHEREAS, the Buyer’s Board of Directors has approved and adopted this Agreement \}
and has approved the Merger as the sole stockholder of the Transitory Subsidiary. l
|

NOW, THEREFORE, in consideration of the premises and the mutual promises herein

made, and in consideration of the representations, warranties, and covenants herein contained,
the Parties agree as follows: '

1. Definitions.

« Affiliate” has the meaning set forth in Rule 12b-2 of the regulations
promulgated under the Securities Exchange Act.

« Affiliated Group” means any affiliated group within the meaning of Code .
§1504(a) or any similar group defined under a similar provision of state, local, or foreign law.

“Buyer” has the meaning set forth in the preface above.

“Buyer-owned Share” means any Target Share that the Buyer owns beneficially
or of record. '

4 12235-99%9 091498 04:07
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“Buyer Shares” means the 5 million shares of the Common Stock, $0.001 par
value per share, and the 5 million shares of Series A Preferred Stock, $0.001par value, of the
Buyer.

“Buyer’s Most Recent Balance Sheet” means the balance sheet contained
within the Buyer’s Most Recent Financial Statements.

“Buyer’s Most Recent Financial Statements” means the Buyer’s financial
statements for the six months ended June 30, 1998.

“Buyer’s Most Recent Fiscal Year End” means the year ended December 31,
1997, - - . _

“Certificate of Merger” has the meaning set forth in §2(d) below.
“Closing” has the meaning set forth in §2(c) below.

“Closing Date” has the meaning set forth in §2(c) below.

“Code” means the Internal Revenue Code of 1986, a’é amended.

“Confidential Information” means any information concerning the businesses

and affairs of any of the Parties and their respective Subsidiaries that is not already generally
available to the public.

“Contrelled Group of Corporations” has the meaning set forth in Code §13563.
“Conversion Ratio” has the meaning set forth in §2(H(i) below.

“Delaware General Corporation Law” means the general corporation laws of
the State of Delaware.

“Disclosure Schedule” has the meaning set forth in §3 below.

“Dissenting Shares” has the meaning set forth in §2(i) below.

“Effective Time” has the meaning set forth in §2(e)(}) below.

“Employee Benefit Plan” means any (a) nonqualified deferred compensation or
retirement plan or arrangement which is an Employee Pension Benefit Plan, (b) qualified
defined contribution retirement plan or arrangement which is an Employee Pension Benefit
Plan, (c) qualified defined benefit retirement plan or arrangement which i1s an Employee

Pension Benefit Plan (including any Multiemployer Pian). or (d) Employee Welfare Benefit
Plan or material fringe benefit plan or program.

“Employee Pension Benefit Plan” has the meaning set forth in ERISA §3(2).

12235.6999 091498 04.07
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“Employee Welfare Benefit Plan” has the meaning set forth in ERISA §3(1).

“Environmental, Health, and Safety Laws” means the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, the Resource Conservation
and Recovery Act of 1976, and the Occupational Safety and Health Act of 1970, each as
amended, together with all other laws (including rules, regulations, codes, plans, injunctions,
judgments, orders, decrees, rulings, and charges thereunder) of federal, state, local, and
foreign governments (and all agencies thereof) concerning pollution or protection of the

environment, public health and safety, or employee health and safety, including laws relating

to emissions, discharges, releases, or threatened releases of pollutants, contaminants, or
chemical, industrial, hazardous, or toxic materials or wastes into ambient air, surface water,
ground water, or lands or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, disposal, tramsport, or handling of pollutants, contaminanis, or chemical,
industrial, hazardous, or toxic materials or wastes.

“ERISA” means the Employee Retirement Income Security Act of 1974, as
amended.

“Exchange Agent” has the meaning set forth in §2(g) below.
“Fiduciary” has the meaning set forth in ERISA §3(21).

“Florida General Corporation Law” means the general corporation laws of the
State of Florida.

“GAAP” means United States generally accepted accounting principles as in
effect from time to time, applied on a consistent basis.

“Hart-Scott-Rodino Act” means the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, as amended.

“Independent Auditors” has the meaning set forth in §2(f)(iiD) below.

“Initia} Closing Statement” has the meaning set forth in §2(H(ii) below.

“Initial Closing Statement Imcome” has the meaning set forth in §2(H(iii)
below.

“Ipitial Closing Statement Revenues” has the meaning set forth in §2(f)(iii)
below.

TROOP STEUBER MASICH REDDICK & TOBEY. L oo -
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“Intellectual Property” means (a)all i .
mventons
unpatentable and whether or not reduced to practice), all irnprov(e\:;:aeii?s'erthfragteonm:ii Oili
) a

atents, patent applications, and patent disclosures, to i .
Eontinuations, continuations-in-part, revisions, extensions, andg?iil;un‘i:;:gonzutheim;uances’
trademarks, service marks, trade dress, logos, trade names, and corporate names? iog?ﬂfeli
with all translations, adaptations, derivations, and combinations thereof and including all
goodwill associated therewith, and all applications, registrations, and renewals in connection
therewith, (c) all copyrightable works, all copyrights, and all applications, registrations, and
renewals in connection therewith, (d) all mask works and all applications, registrations, and
renewals in connection therewith, (e) all trade secrets and confidential business information

(including ideas, research and development, know-how, formulas, compositions,

manufacturing and production processes and techniques, technical data, designs, drawings,
specifications, customer and supplier lists, pricing and cost information, and business and
marketing plans and proposals), (f)all computer software (including data and related

documentation), (g) all other proprietary rights, and (h) all copies and tangible embodiments
thereof (in whatever form or medium).

“IRS” means the Internal Revenue Service.

“Liability” means any liability (whether absolute, accrued or contingent),
including any liability for Taxes.

“Merger” has the meaning set forth in §2(2) below.

“Merger Agreement” has the meaning set forth in the preamble above.
“Multiemployer Plan” has the meaning set forth in ERISA §3(37).
“NASDAQ" means The NASDAQ SmaliCap Market, Inc.

“Ordinary Course of Business” means the ordinary course of business
consistent with past custom and practice (including with respect to quantity and frequency).

“Party” has the meaning set forth in the preface above.
“PBGC™ means the Pension Benefit Guaranty Corporation.

“Person” means an individual, a partnership, a corporation, an association, a
joint stock company, a trust, a joint venture, an unincorporated organization, oOr 2
governmental entity (or any department, agency, or political subdivision thereof).

~Prohibited Transaction” has the meaning set forth in ERISA §406 and Code
§4975. o ' :

127233-6999 091498 04:07
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“Prospectus” means the final prospectus relating to the registration of the Buyer
Shares issued in the Merger under the Securities Act.

“Requisite Buyer Stockholder Approval” means the affirmative vote of the
holders of a majority of the Buyer Shares entitled to vote thereon, in favor of this Agreement
and the Merger.

“Requisite Target Stockholder Approval” means the affirmative vote of the
holders of 100% of the Target Shares entitled to vote thereon, in favor of this Agreement and
the Merger. o '

“Rights” has the meaning set forth in §6(0) below.
«SEC” means the Securities and Exchange Commission. -
«Gecurities Act” means the Securities Act of 1933, as amended.

“Securities Exchange Act” means the Securities Exchange Act of 1934, as
amended. '

“Security Interest” means any mostgage, pledge, lien, epcumbrance, charge, or
other security interest, other than (a) mechanic’s, materialmen’s, and similar liens, (b) liens for
taxes not yet due and payable or for taxes that the taxpayer is contesting in good faith through
appropriate proceedings, (c) purchase money liens and liens securing rental payments under
capital lease arrangements, and (d) otber liens arising in the Ordinary Course of Business and
not incurred in connection with the borrowing of money . o

“Subsidiary” means any corporation with respect to which a specified Person
{or 2 Subsidiary thereof) owns a majority of the common stock or has the power 0 voie or
direct the voting of sufficient securities to elect a majority of the directors.

“Surviving Corporation” has the meaning set forth in §2(2)(i) below.

“Target” has the meaning set forth in the preface above.

“Target Director Designees” means Michael J. Zwebner, Eugene A. Rosov,

Michael Cuzner-Charles and Alexander H. Walker, J1.

«“Target Options” means the options to acquire Target Shares issued to the

officers, directors, employees and consultants of the Target, and identified on Schedule 3(c) of
the Disclosure Schedule.

122339999 031498 04:07
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“Target Share” means any share of Common Stock, $0.01 par value per share,
of the Target.

“Target Stockholder” means any Person who or which holds any Target
Shares. - :

“Target’s Most Recent Balance Sheet” means the balance sheet contmned
within the Target’s Most Recent Financial Statements.

“Target’s Most Recent Financial Statements” has the meaning set forth in

§3(g) below.

“Target’s Most Recent Financial Statement Date” has the meaning set forth
in §3(g) below.

“Target’s Most Recent Fiscal Year End” has the meaning set forth in §3(g)
below.

“Target’s Notice” has the meaning set forth in §3(q) hereof.

“Tax” means any federal, state, local, or foreign income, gross receipts,
license, payroll, employment, excise, severance, stamp, occupation, premium, windfall
profits, environmental (including taxes under Code §59A), customs duties, capital stock,
franchise, profits, withholding, social security (or similar), unemployment, disability, real
property, personal property, sales, use, transfer, registration, value added, alternative or add-
on minimum, estimated, or other tax of any kind whatsoever, including any inierest, penalty,
or addition thereto, whether disputed or not.

“Tax Return” means any return, declaration, report, claim for refund, or

information return or statement relating to Taxes, including any schedule or attachment

thereto, and including any amendment thereof.

“to the Buyer’s Knowledge” or other reference herein to the Buyer’s
knowledge or awareness, means the actual knowledge of C. Robert Kiine, Ph.D and William
E. Sliney, after due inquiry of the officers and directors of the Buyer and after reasonable
investigation of the books, records and files of the Buyer.

“to the Target’s Knowledge” or other reference herein to the Target’s
knowledge or awareness, means the actual knowledge of Michael J. Zwebner, Eugene A.

Rosov and Harold Snyder, after due inquiry of the officers and directors of the Target and

after reasonable investigation of the books, records and files of the Target.

“Transitory Subsidiary” has the meaning set forth in the preface above.
2. Basic Transaction.

[2233-9999 091498 04:07
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{(a) The Merger.

(i) On and subject to the terms and conditions of this Agreement and
the Merger Agreement, and in accordance with the Florida General Corporation Law,
the Target will merge with and into the Transitory Subsidiary (the “Merger”) at the
Effective Time. The Transitory Subsidiary shall be the corporation surviving the
Merger as a wholly-owned subsidiary of the Buyer (the “Surviving Corporation”).

(i)  The Target hereby represents that its Board of Directors, at a
meeting duly called and held at which a quorum was present and acting throughout, has
unanimously (A) determined that this Agreement, the Merger Agreement and the
Merger are fair to and in the best interests of, the Target and its stockholders,
(B) approved this Agreement, the Merger Agreement and the Merger, and (C) resolved
to recommend approval and adoption by the stockholders of the Target of this
Agreemeni, the Merger Agreement and the Merger to the extent requ1red and in a
manner permltted by the Florida General Corporation Law.

(b  Action by the Buyer. The Buyer, acting through its Board of Directors,
shall, as soon as practicable, take all actions necessary to obtain stockholder approval in
accordance with the Delaware General Corporation Law and the Securities Exchange Act by:
(A) as soon as practicable, duly call, give notice of, convene and hold the Special Buyer
Meeting for the purpose of adopting and approving this Agreement, the Merger Agreement and
the Merger; (B)inciude in the Definitive Buyer Proxy Materials the conclusion and
recommendation of the Board of Directors to the effect that the Board of Directors, having
determined that this Agreement, the Merger Agreement and the Merger are in the best interests
of the Buyer and its stockholders, has approved this Agreement, the Merger Agreement and
the Merger and recomumends that the stockholders of the Buyer vote in favor of the approval
and adoption of this Agreement, the ‘Merger Agreement and the Merger; (C) use its reasonable
best efforts to obtain the necessary approval and adoption of this Agreement, the Merger
Agreement and the Merger by the stockholders of the Buyer; and (D) as sole siockholder of the
Transitory Subsidiary, shall adopt and approve this Agreement, the Merger Agreement and the
Merger.

(cy ~ The Closing. The closing of the trapsactions contemplated by this

Agreement (the “Closing”) shall take place at the offices of Troop Steuber Pasich Reddick &

Tobey, LLP in Los Angeles, California, commencing at 9:00 a.m. local time on the second
business day following the satisfaction or waiver of all conditions to the obhgauons of the
Parties to consummate the transactions contemplated hereby (other than conditions with respect

to actions the respective Parties will take at the Closing itself) or such other date as the Parties
may mutually determine (the “Closing Date™).

{d) Actions at the Closing. At the Closing, (1) the Target will deliver to the
Buyer the various certificaies, instrumenis, and documents referred to in §6¢a) below, (ii) the
Buyer and the Transitory Subsidiary will deliver to the Target the various certificates,

1123349999 091498 05:07 7
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instruments, and documents referred to in §6(b) below, (iii) the Transitory Subsidiary and the
Target will file with the Secretary of State of the State of Florida a Certificate of Merger in the
form attached hereto as Exhibits B (the “Certificate of Merger”), and (iv) the Buyer will
deliver to the Exchange Agent in the mauoner provided below in this §2 the certificates
evidencing the Buyer Shares issued in the Merger.

(e) Effect of Merger.

(1) General. The Merger shall become effective at the time (the
“Effective Time”) the Transitory Subsidiary and the Target file the Certificate of
Merger with the Secretary of State of Florida. The Merger shall have the effect set
forth in the Florida General Corporation Law. The Surviving Corporation may, at any
time after the Effective Time, take any action (including executing and delivering any
document) in the name and on behalf of either the Buyer or the Target in order to carry
out and effectuate the transactions contemplated by this Agreement.

(i) Certificate of Incorporation. The Certificate of Incorporation of
the Transitory Subsidiary in effect at and as of the Effective Time will remain the
Certificate of Incorporation of the Surviving Corporation without any modification or
amendment in the Merger.

(ii)  Bylaws. The Bylaws of the Transitory Subsidiary in effect at and
as of the Effective Time will remain the Bylaws of the Surviving Corporation without
any modification or amendment in the Merger.

(iv)  Directors and Officers. The directors and officers of the Target
in office at and as of the Effective Time will remain the directors and officers of the
Surviving Corporation (retaining their respective positions and terms of office),
together with the Target Director Designees. B .

(v) Buyer Shares. Each Buyer Share issued and outstanding at and
as of the Effective Time will remain issued and outstanding.

(vi)  Target Shares. No Target Share shall be deemed to be
outstanding or to have any rights other tha.n those set forth in §2(D and §2(i) below
after the Effective Time. '

() Conversion of Target Shares. At the Effective Time, by virtue of the
Merger and without any action on the part of the Buyer, the Taroet the Transnory Subsn:ixary,

or the holders of any of the foregomcr securities: ==

Every share of Target Stock issued and outstanding and owned by the
Buyer immediately prior 1o the Effective’ Time, shall automatically be canceled and
retired and shall cease 10 exist, and no cash or Buyer Shares or other consideration

11135-9999 091493 04:07
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shall be delivered or deliverable or exchanged therefor. For purposes of this §2(H(i)
and the calculation of the Conversion Ratio, it is assumed that there are such number of
‘Target Shares outstanding as referenced in the attached Schedule 2(f)-1. At and as of
the Effective Time, (1) each Target Share (other than any Dissenting Shares or Buyer-
owned Shares) shall be converted into the right to receive such number of Buyer Shares
(the ratio of Buyer Shares to one Target Share is referred to herein as the “Conversion
Ratio” ) as specified in the attached Schedule 2(f)-2, (2} each Dissenting Share shall be
converted into the right to receive payment from the Buyer with respect thereto in
accordance with the provisions of the Fiorida General Corporation Law, and (3) each
Buyer-owned Share shall be canceled; provided, however, that the Conversion Ratio
shall be subject to equitable adjustment in the event of any stock split, stock dividend,
reverse stock split, or other change in the number of Target Shares outstanding;
provided further, however, that the Conversion Ratio shall be subject to adjustments, if
applicable, provided in §2(N(ii). (jii) and (iv} below. No fractional Buyer Shares shall
be issued. Any conversion which would otherwise result in a fractional share shall be
rounded up to the nearest whole Buyer Share.

(g)  Procedure for Payment.

(1) Immediately after the Effective Time, (A) the Buyer will furnish
to Chase Mellon Shareholder Services (the “Exchange Agent”) instructions directing
the Exchange Agent to issue to each Target Sharcholder (other than holders of
Dissenting Shares and Buyer-owned Shares) their pro rata share of Buyer Shares equal
to the product of (I) the Conversion Ratio times (II) the number of Target Shares such
stockholder owns, and (B) the Buyer will cause the Exchange Agent to mail a letter of
transmittal (with instructions for its use) in the form attached hereto as Exhibit C to
each record holder of outstanding Target Shares for the holder to use in surrendering
the certificates which represented his, her, or its Target Shares in exchange for a
certificate representing the number of Buyer Shares to which he, she, or it is entitled.

(ii) The Buyer will not pay any dividend or make any distribution on
Buyer Shares (with a record date at or after the Effective Time) to any record hoider of
outstanding Target Shares umtil the holder surrenders for exchange his, her, or its
certificates which represented Target Shares. The Buyer instead will pay the dividend
or make the distribution to the Exchange Agent in trust for the benefit of the holder
pending surrender and exchange. The Buyer may cause the Exchange Agent to invest
any cash the Exchange Agent receives from the Buyer as a dividend or distribution in
one or more of the permitted investments set forth on Exhibit D anached hereto;
provided, however, that the terms and conditions of the investments shall be such as to
permit the Exchange Agent to make prompt payments of cash to the holders of
outstanding Target Shares as necessary. Tne Buyer may cause the Exchancre Agent to
pay over 10 the Buyer any net earnings with respect 1o the investments. and the Buyer
will replace promptly any cash which the Exchange Agen: loses through investments.

TRURIP < KUBER PASICT REDDICK & TOBEY, (1




In no event, however, will any holder of outstanding Target Shares be entitled to any
interest or earnings on the dividend or distribution pending receipt.

(iiiy The Buyer may cause the Exchange Agent to return any Buyer
Shares and dividends and distributions thereon remaining unclaimed 180 days after the
Effective Time, and thereafter each remaining record holder of outstanding Target
Shares shall be entitled to look to the Buyer (subject to abandoned property, escheat,
and other similar laws) as a general creditor thereof with respect to the Buyer Shares
and dividends and distributions thereon to whxch he, she, or it is entitled upon

surrender of his, her, or its certificates.’ ) A -

(iv)  The Buyer shall pay all charges and expenses of the Exchange
Agent. :

(h) Closing of Transfer Records. After the close of business on the Closing
Date, transfers of Target Shares outstanding prior to the Effective Time shall not be made on
the stock transfer books of the Surviving Corporation. On or after the Closing Date, any
Target Share presented to the Buyer, the Exchange Agent, or the Surviving Corporation, as the
case may be, shall be converted into the applicable number of Buyer Shares.

1) Dissenting Shares.

(1) Notwithstanding any other provision of this Agreement to the
contrary, shares of Target Stock that are outstanding immediately prior to the Effective
Time and which are held by Target Stockholders who shall not have voted in favor of
the Merger or consented thereto in writing and who shall be entitled to and shall have
demanded properly in writing appraisal for such shares in accordance with the Florida
General Corporation Law and who shall not have withdrawn such demand or otherwise
have forfeited appraisal rights (collectively, the “Dissenting Shares”) shall not be
converted into or represent the right to receive Buyer Shares. Such stockholders shall
be entitled to receive payment of the appraised value of such Target Shares held by
them in accordance with the provisions of the Florida General Corporation Law, except
that all Dissenting Shares held by such stockholders, who shall have failed to perfect or
who effectively shall have withdrawn, forfeited, or lost their rights to appraisal of such
Target Shares under the Florida General Corporation Law, shall thereupon be deemed
0 have been converted into and to have become exchangeable for, as of the Effective
Time, the right to receive, the Buyer Shares, upon surrender, in the manner provided in

§2(f) above.

(iiy =~ The Target shall give the Buyer prompt notice of any demands
for appraisal received by it, withdrawals of such demands, and any other instruments
served pursuant to the Florida General Corporation Law and received by the Target and
relating thereto. The Targer (and after the Closing, the Transitory Subsidiary} shall

12135-8999 091498 04:07
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direct all negotiations and proceedings with respect to demand for appraisal rights
under the Florida General Cotporation Law. :

3 Representations and Warranties of the Target. The Target represents and
warrants to the Buyer that the statements contained in this §3 are correct and complete as of the
date of this Agreement and, subject t0 amendment by Target for events occurring after the date
of this Agreement, will be correct and complete as of the Closing Date (as though made then
and as though the Closing Date were substituted for the date of this Agreement throughout this
§3), except as set forth in the disclosure schedule accompanying this Agreement and initialed
by the Parties (the “Disclosure Schedule”). The Disclosure Schedule will be arranged in
paragraphs corresponding to the lettered and numbered paragraphs contained in this §3. The
Disclosure Schedule may be amended from- time 0 time and such Disclosure Schedule as
amended becomes the Disclosure Schedule of the disclosing party. T :

(a) Organization, Qualification, and Corporate Power. The Target is a
corporation duly organized, validly existing, and in corporate good standing under the laws of
the State of Florida. The Target is duly qualified as a foreign corporation in each jurisdiction

where its ownership or leasing of property or where the nature of its activities requires such . '

qualification. The Target has full corporate power and authority to carry on the businesses in
which it is engaged and to own, lease, and use the properties owned, leased, and used by it,
and has in full force and effect all authorizations and has made all filings to the extent required
for such ownership, lease, and use of its properties and the conduct of its business.

(b) Capitalization. The entire authorized capital stock of the Target is set
forth in the attached 2(f)-1. All of the issued and outstanding Target Shares have been duly
authorized and are validly issued, fully paid, and nonassessable. [Except for the Target
Options, there aré no outstanding or authorized options, Wwarranis, purchase rights,
subscription rights, conversion rights, exchange rights, or other contracts or commitments that
could require the Target to issue, sell, or otherwise cause 10 become outstanding any of its

capital stock. There are no outstanding or authorized stock appreciation, phantom stock, profit

participation, or similar rights with respect to the Target. .

{c) Authorization of Transaction. The Target has the requisite corporate
power and authority i0 execute and deliver this Agreement and the Merger Agreement and 10

perform its obligations hereunder and thereunder; provided, however, that the Target cannot
copsummate the Merger unless and until it receives the Requisite “Target Stockholder
Approval. This Agreement constitutes the valid and legally binding obligation of the Target,
enforceable against Target in accordance with its terms and conditions, except as such
enforceability may be limited by “applicable bankruptcy, reorganization, insolvency,
moratoriums or other similar laws affecting the enforcement of creditors’ rights generally and
the availability of equitable remedies (regardless of whether enforceability is considered in a

proceeding at law or in equity).

12235-9999 091498 04:07

T e RURED P AsICH REDDICE & TOBEY, 1l ST

-




(@)  Noncontravention. To the Target’'s Knowledge, neither Target’s
execution and the delivery of this Agreement, nor Target’s consummation of the transactions

contemplated hereby, will (i) violate any constitution, statute, regulation, rule, injunction,

judgment, order, decree, ruling, charge, or other restriction of any government, governmentat
agency, or court to which the Target is subject or any provision of the charter or bylaws of the
Target, which would have a material adverse effect on the Target, or (ii) conflict with, result
in a breach of, constitute a default under, result in the acceleration of, create in any party the
right to accelerate, terminate, modify, or cancel, or require any notice under any material
agreement, comtract, lease, license, instrument or other arrangement to which the Target is a
party or by which it is bound or to which any of its assets is subject (or result in the imposition
of any Security Interest upon any of its assets). To the Target’s Knowledge, and other than in
connection with the Florida General Corporation Law, the Target does not need to give any
notice to, make any filing with, or obrain any authorization, comsent, or approval of any
government or governmental agency in order for the Parties to consummate the transactions
contemplated by this Agreement, except where the violation, conflict, breach, default,
acceleration, termination, modification, cancellation or failure to give notice would not have a
material adverse effect on the ability of Target to consumimate the transactions contemplated by

this Agreement or have a material adverse effect on the Target's business, operations,.

condition (financial or otherwise), assets or Liabilities as in existence immediately prior to the
Closing. 7

() Title to Assets. The Target has good title to, or a valid leasehold interest
in, the properties and assets used by the Target, located on its premises, or shown on the Most
Recent Balance Sheet or acquired after the date thereof, free and clear of all Security Interests,
except for properties and assets disposed of in the Ordinary Course of Business since the date
of the Most Recent Balance Sheet.

(fH Subsidiaries. There are no Subsidiaries of the Target.

(g) Financial Statements Attached hereto as Exhibit E are the following
financial statements (coliectively the “Financial Statements”): unaudited balance sheet and
statements of operarions and cash flows as of and for the period ended September 10, 1998
(*Most Recent Financial Statement Date”) for the Target. The Financial Statements
(inciuding the notes thereto) have been prepared in accordance with GAAP applied on a
consistent basis throughout the periods covered thereby, present fairly the financial condition
of the Target as of such dates and the resulis of operations of the Target for such periods, are
correct and complete in all material respects; and are consistent in all material respects with the
books and records of the Target); provided, however, that they are subject 10 normal year—end
adjustments and lack footnotes and other presentation items. -
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(h) Events Subsequent to Most Recent Financial Statement Date. Since the
Most Recent Financial Statement Date and continuing up to and including the date of this
Agreement, there has not been any material adverse change in the business, financial
condition, operations or results of operations of the Target. Without limiting the generality of
the foregoing, since that date:

() the Target has not sold, leased, transferred, or assigned any of its
assets, tangible or intangible, other than in the Ordinary Course of Business;

(i) the Target has not entered into any agreement, contract, lease, or
license (or series of related agreements, CODtracts, leases, and licenses) either involving
more than $50,000 or outside the Ordinary Course of Business;

(iii)  the Target has not and to the Target’s Knowledge, no other party
has accelerated, terminated, modified, or canceled any agreement, contract, lease, or
license (or series of related agreements, contracts, leases, and licenses) involving more
than $50,000 to which the Target is a party or by which the Target is bound;

(iv)  the Target has not imposed any Security Interest upon any of its
assets, tangible or intangible, except in favor of Buyer;

(v)  the Target has not made any capital expenditure (or series of
related capital expenditures) either involving more than $50,000 or outside the
Ordinary Course of Business; S

(vi)  the Target has not made any capital investment in, any loan to, or
any acquisition of the securities or assets of, any other Person (or series of related
capital investments, loans, and acquisifions) either involving more than $50,000 or
outside the Ordipary Course of Business;, : -

(vii) the Target has not issued any note, bond, or other debt security
or created, incurred, assumed, or guaranteed any indebtedness for borrowed money or
capitalized lease obligation either involving more than $50,000 singly or $100,000 in
the aggregate, except with respect to the Buyer; ' '

(viii) the Target has not delayed or postponed the payment of accounts
payable and other Liabilities outside the Ordinary Course of Business;

(ix)  the Target has not canceled, compromised, waived, or released

any right or claim (or series of related rights and claims) either involving more than

$50.000 or oiitside the Ordinary Course of Business;

(%) the Target has not granted any license or sublicense of any rights

under or with respect to any Intellectual Property;
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(xi) there has been no change made or authorized in the charter or
bylaws of the Target, ' S

(xii) the Target has not issued, sold, or otherwise disposed of any of
its capital stock, or granted any options, warrants, or other rights to purchase or obtain
(including upon conversion, exchange, or exercise) any of its cap1tal stock, except in
connection with the exercise of the Target Options;

(xiii) the Target has not declared, set aside, or paid any dividend or
made any distribution with respect to its capital stock (whether in cash or in kind} or
redeemed, purchased, or otherwise acquired any of its capital stock;

(xiv) the Target has not experienced any material damage, destruction,
or loss (whether or not covered by insurance) to its property,

(xv)} the Targef has not made any loan to, or entered into any other
transaction with, any of its dlI‘CCtOIS, ofﬂcers and employees out51de the Ordinary
Course of Business; '

{xvi) the Target has not entered into any employment contract or
collective bargaining agreement, written or oral, or modified the terms of any existing
such contract or agreement; .

(xvii) the Target has not granted any increase in the base compensation
of any of its directors, officers, and employees outsxde the Ordinary Course of
Business; :

(xviii) the Target has not adopted, amended, modified or terminated any
bonus, profit-sharing, incentive, severance, or other plan, contract, or commitment for
the benefit of any of its directors, officers, and employees (or taken any such action
with respect to any other Employee Benefit Plan);

(xix) the Target has not made any other chanrre in employment terms

Business;

(xx) the Target has not made or pledged to make any charitable or
other capital contribution outside the Ordinary Course of Business;

(xxi) there has not been any other material occurrence, event, incident,
action, failure to act, or transaction outside the Ordinary Course of Business involving
the Target; and
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(xxii) the Target has not committed to any of the foregoing, except in
respect to the transactions contemplated by this Agreement.

) Undisclosed Liabilities. The Target has no material Liability except for
(i) Liabilities reflected on the Financial Statements and (i1) Liabilities which have arisen after
the Most Recent Financial Statement Date in the Ordinary Course of Business, none of which
results from, arises out of, relates to, is in the nature of, or was caused by any breach of
contract, breach of warranty, tort, infringement, or violation of law.

) Legal Compliance. The Target has complied with all applicable laws
(including rules, regulations, codes, plans, injunctions, judgments, orders, decrees, rulings,
and charges thereunder) of federal, state, local, and foreign governments {(and all agencies
thereof), and no action, suit, proceeding, hearing, investigation, charge, complaint, claim,
demand, or notice has been filed or commenced against the Target alleging any failure so to
comply and, to the Target’s Knowledge, there is no basis for any such action, suit, proceeding,
hearing, investigation, charge, complaint, claim, demand, or notice to be filed or to be
commenced against any of them alleging any failure so to comply. This compliance includes
compliance with the state, federal and international securities laws in connection with the
offering and or sale of the Target’s Shares. o )

(I Tax Matters.

(i) The Target has withheld and paid all Taxes required to have been
withheld and paid in connection with amounts paid or owing to any employee,
independent contractor, creditor, stockholder, or other third party.

(i) The Target does not expect any authority to assess any additional
Taxes for any period for which Tax Returns have been filed. There is no dispute or
claim, and there is no basis for any such dispute or claim, concerning any Tax Liability
of the Target. §3(k) of the Disclosure Schedule lists all federal, state, local, and

foreign income Tax Returns filed with respect to the Target for taxable periods ended )
on or afier December 31, 1997, indicates those Tax Returns that have been audited, and

indicates those Tax Returns that currently are the subject of audit. The Target has
delivered 1o the Buyer correct and complete copies of all state, local, and federal

income Tax Returns, examination reports, and statements of deficiencies assessed

against or agreed o by the Target sincé December 31, 1993. .

(iii)  The Target has not waived any statute of limitations in respect of

Taxes or "agreed to any extension of time with respect to a2 Tax assessment Or

deficiency. ‘
(iv) The unpaid Taxes of the Target (A)did not, as of the Most

Recemt Financial Statement Date, exceed the reserve for Tax Liability (rather than any

reserve for deferred Taxes established to reflect timing differences between book and
Tax income) reflected in the Most Recent Balance Sheet (and in any npotes thereto) and

122335-9999 091498 04:07

18

TROOP STELCBER PASICU REDRDICK & TOBEY o

AL

4




(B) will not exceed that reserve as adjusted for the passage of tirme up to and including
the Closing Date in accordance with the past custom and practice of the Target in filing
its Tax Returns. ' '

—yY

) The Target has not filed a consent under Code §341(f) concerning
collapsible corporations. The Target has not made any payments, is not obligated to
make any payments, nor is the Target a party to any agreement that under certain
circumstances would obligate it to make any payments that will not be deductible under
Code §280G. The Target has not been a United States real property holding
corporation within the meaning of Code §897(c)(2) during the applicable period
specified in Code §897(c)(1}(A)ii). The Target has disclosed on its federal income Tax
Returns all positions taken therein that would give rise to a substantial understatement
of federal income Tax within the meaning of Code §6662.. The Target is not a party to
any Tax allocation or sharing agreement. The Target (A) has not been a member of an
Affiliated Group filing 2 consolidated federal income Tax Return (other than a group
the common parent of which was the Target) nor (B) does the Target have any Liability
for the Taxes of any Person (other than the Target) under Treas. Reg. §1.1502-6 (or
any similar provision of state, local, or foreign law), as a transferee or successor, by .
contract, or otherwise. . : : :

(vij §3(k) of the Disclosure Schedule sets forth the following
information with respect to the Target as of the most recent practicable date (as well as
on an estimated pro forma basis as of the Closing giving effect to the consummation of
the trapsactions contemplated hereby): (A) the basis of the Target in its assets; and
(B) to the exient applicable, the amount of any net operating loss, net capital loss,
unused investment or other credit, unused foreign tax, or excess charitable contribution
allocable to the Target. ' - - : ’

o

§)] Real Property.
(1 The Target does not own any real property:

(ii) 8§3(1)(i) of the Disclosure Schedule lists and describes briefly all
real property leased or subleased to the Target. The Target has delivered to the Buyer
correct and complete copies of the leases and subleases listed in §3()(i1) of the
Disclosure Schedule (as amended to date). With respect to each lease and sublease
listed in §3(1)(iD) of the Disclosure Schedule,

(A) the lease or sublease is in full force and effect and
constitutes 2 legal, valid and binding agreement of the Target. enforceable in
accordance with its terms, except as such enforceability mav be limited by
applicable bankrupicy, reorganization, insolvency, moratoriums or other siumilar
laws affecting the enforcément of creditors’ rights generally and the availability
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of equitable remedies (regardless of whether enforceability 15 considered in a
proceeding at law or in equity);

(B)  the Target is not and to the Target’s Knowledge, no other
party to the lease or sublease is in material breach or default, and no event has
occurred which, with notice or lapse of time, would constitute a material breach
or default or permit termination, modification, or acceleration thereunder;

(C)  there are no oral agreements, forebearance procrrams in
effect or material disputes as to the lease or sublease;

(D)  the Targét has not assigned, transferred, conveyed,
mortgaged, deeded in trust, or encumbered amy interest in the leasehold or
subleasehold;

(E) (i) the Target is not in violation of any applicable laws or

governmental rules and regulations in regard to the use of the facilities leased or

subleased thereunder, and (ii) the Target has not received any written notice
from any governmental authority of any such violation; and

(F) all facilities leased or subleased thereunder are supplied
with or have available utilities and other services suitable for the operation of
said facilities.

(m)  Intellectual Property.

(1) The Target owns or has the right to use pursuant to license,
sublicense, agreement, or permission all Intellectual Property sufficient for the
operation of the businesses of the Target as presently conducted and as presently

proposed to be conducted. The Target has taken suffiCient protective measures 10

maintain and protect each item of Intellectual Property that it owns or uses.

(i)  The Target has not interfered with, Infringed upon,
misappropriated, or otherwise come into conflict with any Intellectual Property rights
of third parties, and the Target bas not received any charge, complaint, claim, demand,
or notice alleging any such interference, infringement, misappropriation, or violation
(including any claim that the Target must license or refrain from using any Intellectual
Property rights of any third party). To the Target’s Knowledge no third party has
interfered with, infringed upon, misappropriated, or otherw1se come into conflict with

any Intellectual Property rights of the Target.

(i) The Target does not own any patemt or application therefor.
§3(m)(i11) of the Disclosure Schedule identifies each material license. agreement, or
other permission which the Target has granted to any third party with respect to any of
its Intellecrual Properiy. The Target has delivered to the Buyer correct and complete

T2I3549999 091498 0407

20

THOOP STEUBER PASICH REDWICK & TOBEY. Luy

Qi




copies of all material licenses, agreements, and permissions (as amended to date) and
bhas made available to the Buyer correct and complete copies of all other written
documentation evidencing ownership and prosecution (if applicable) of each such item.
§3(m)(iii) of the Disclosure Schedule also identifies each trade name or unregistered
trademark used by the Target in connection with any of its businesses. With respect to

each item of Intellectual Property required to be identified in §3(m)(iii} of the

Disclosure Schedule,

(A)  the Target possesses all right, title, and interest in and to
the item, free and clear of any Security Interest, license, or other restriction;

(B) the item is not subject to any outstanding injunction,
judgment, order, decree, ruling, or charge; and

(C)  no action, suit, proceeding, hearing, investigation, charge,
complaint, claim, or demand is pending or, to the Target’s Knowledge,
threatened which challenges the legality, validity, enforceability, use, or

ownership of the item, and there is no basis for any such action, suit, .

proceeding, hearing, investigation, charge, complaint, claim, or demand; and

(D)  the Target has never agreed to indemnify any Person for
or against any interference, infringement, misappropriation, or other conflict
with respect to the item pursuant to any material agreement relating to the
Intellectual Property.

(iv)  §3(m)(iv) of the Disclosure Schedule identifies each material item
of Intellectual Property that any third party owns and that the Target uses pursuant to
license, sublicense, agreement, or permission. The Target has delivered to the Buyer
correct and complete copies of all such licenses, sublicenses, agreements, and
permissions (as amended to date). With respect to each item of Intellectual Property
required to be identified in §3(m)(iv) of the Disclosure Schedule,

(A) the license, sublicense, agreement, Of Permission covering

the item is in full force and effect and constirutes a legal, valid and binding
agreement of the Target, enforceable in accordance with its terms, except as
such enforceability may be limited by applicable bankrupicy, reorganization,
insolvency, moratoriums or other similar laws affecting the enforcement of
creditors’ rights generally and the availability of equitable remedies (regardless
of whether enforceability is considered in a proceeding at law or in equiry);

(B) (i) the Target is not in material breach or default, and (ii)
no event has occurred which with notice or iapse of time would constitute a
material breach or default or permit termination,” modification. or acceleration
thereunder; ,
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(Cy the Target is not a party to any subhcensc material to the
business of the Target;

(D) to the Target’s Knowledge, the underlying item of
Intellectual Property is not subject to any outstanding injunction, judgment,
order, decree, ruling, or charge;

(E) no action, suit, proceeding, hearing, investigation, charge,
complaint, claim, or demand is pending or is threatened which challenges the
legality, validity, or enforceability of the underlying item of Intellectual
Property; and

(F)  the Target has not granted any sublicense or sumlar right
with respect to the license, sublicense, agreement, Or permission.

(v) The Target will not interfere with, infringe upon, misappropriate,
or otherwise come into conflict with, any Intellectual Property rights of third parties as
a result of the continued operation of its businesses as presently conducted and as
presently proposed to be conducted.

(n} Tangible Assets. §3(n) of the Disclosure Schedule lists the Target’s
tangible assets. The Target owns or leases all buildings, machinery, equipment, and other
tangible assets adequate for the conduct of the business as presently conducted and as presently
proposed to be conducted. Eath such tangible asset is free from material defects (patent and
latent), has been maintained in all material respects in accordance with normal industry

practice, is in reasonable operating condition and repair (subject to normal wear and tear), and-

is suitable for the purposes for which it presently is used and presently is proposed to be used.

(©) Inventory. The inveniory of the Target consists of purchased parts and
finished goods, all of which is presently usable and salable for the purpose for which it was
procured, except for obsolete iterns and items of below standard quality, all of which have
been written off or written down to their net realizable value as reflected in the aggregate on

the Most Recent Balance Shest, to be adjusted for the passage of time up to and mcluchncr the

Closing Date in accordance with past custom and practice of the Target.

(P Contracts. §3(p) of the Disclosure Schedule lists the following contracts
and other agreements to which the Target is a party, except contracts and other agreements
involving a potential acquisition of the capital stock or assets of Target, which by their terms
are subject to a non-disclosure covenant:

(1) anv agreement (or group of related agreements) for the Jease of
personal property to oOr from any Person providing for lease payments in excess of
$25,000 per annum;

1~J
1-J
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(i) any agreement (or group of related agreements) for the purchase
or sale of raw materials, commodities, supplies, products, or other personal property,
or for the furnishing or receipt of services, the performance of which will extend over a
period of more than one year, involve consideration in excess of $50,000 per year or
result in a material loss to the Target;
(iii)  any agreement concerning a partnership or joint venwre;

(iv)  any agreement (or group of related agreements) under which it
has created, incurred, assumed, or guaranteed any indebtedness for borrowed money,
or any capitalized lease obligation, in excess of $25,000 or under which it has imposed
a Security Interest on any of its assets, tangible or intangible;

(v) any agreement concerning confidentiality or non-competition,
except as hereinabove provided;

(vi)  any agreement involving any of the Target Stockholders and their
Affiliates (other than the Target); )

(vii) any profit sharing, stock option, stock purchase, stock
appreciation, deferred compensation, severance, or other material plan or arrangement
for the benefit of its current or former directors, officers, and employees;

(viif) any collective bargaining agreement;

(ix)  any agreement for the employment of any individual on a full-
time, pari-time, consulting, or other basis, not cancelable on 30 days or less notice, and
which provides for annual compensation in excess of $25,000 or provides severance
benefits; | '

(x)  any agreement under which it has advanced or loaned any amount
to any of its directors, officers, and employees outside the Ordinary Course of
Business; - =

(xi)  except as otherwise listed pursuant to this §3(p). any agreement
under which the consequences of a default or termination could have a material adverse
effect on the business, operations, conditiop (financial or otherwise), assets or
Liabilities of the Target, other than client or customer sales contracts entered into in the
Ordinary Course of Business of the Target; ’ '

(xii) any other agreement (or group of related agreements) the
performance of which involves annual consideration in excess of $50.000.
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The Target has delivered to the Buyer a correct and complete copy of each written agreement
listed in §3(p) of the Disclosure Schedule (as amended to date) and a Written supumnary setting
forth the material terms and conditions of each oral agreement referred to in §3(p) of the
Disclosure Schedule. With respect to each such agreement: (A) the agreement is in full force
and effect and constitutes a legal, valid and binding agreement of the Target, enforceable in

accordance with its terms, except as such enforceability may be limited by applicable

bankruptcy, reorganization, insolvency, moratoriums or other similar laws affecting the
enforcement of creditors’ rights generally and the availability of equitable remedies (regardless
of whether enforceability is considered in a proceeding at law or inequity); and (B) no party is
in material breach or defauli, and no event has occurred which with notice or lapse of time
would comstitute a material breach or default, or permit termination, modification, or
acceleration, under the agreement. )

@ Notes and Accounts Receivable. All notes and accounts receivable of
the Target are reflected properly on its books and records, are valid receivables and are
collectible in the aggregate, net of reserves for bad debts, pending sales, and cancellations, as
reflected in the Most Recent Balance Sheet (or in any notes thereto), to be adjusted for the

passage of time up to and including the Closing Date in accordance with the past custom and -

praciice of the Target. = . o o i

(r) Powers of Attorney. There are no outstanding powers of attorney
executed on behalf of the Target.

(s) Insurance. §3(s) of the Disclosure Schedule sets forth the following
information with respect to each insurance policy (including policies providing property,
casualty, liability, and workers’ compensation coverage and bond and surety arrangements) to
which the Target has been a party, a named insured, or otherwise the beneficiary of coverage
ar any time within the past three years: ' -

(i) the name, address, and telephone number of the agent;

(iiy = the name of the insurer, the name of the policyholder, and the
name of each covered insured;

(iii)  the policy number and the period of coverage;

(iv)  a description of any retroactive premium adjustments or other
loss-sharing arrangements. . _
With respect to each such insurance policy: (A) the policy is in full force and effect and
constitutes a legal, valid and binding agreement, enforceable in accordance with its terms, of
the Target, except as such enforceability may be limited by applicable bankruptey,
reorganization. insolvency, moratoriums or other similar laws affecting the enforcement of
creditors’ rights generally and the availability of equitable remedies (regardiess of whether
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enforceability is considered in a proceeding at law or inequity); and (B) neither the Target nor
any other party to the policy is in material breach or default (including with respect to the
payment of premiurns or the giving of notices), and no event has occurred which, with notice
or the lapse of time, would constitute such a material breach or default, or permit termination,
modification, or acceleration, under the policy.

(v Litigation. §3(1) of the Disclosure Schedule sets forth in each instance in
which the Target (i) is subject to any outstanding injunction, judgment, order, decree, ruling,
or charge or (ii) is a party or, to the Target's Knowledge, is threatened to be made a party to
any action, suit, proceeding, hearing, or investigation of, in, or before any court or quasi-
judicial or administrative agency of any federal, state, local, or foreign jurisdiction or before
any arbitrator. There is no basis for any present or future action, suit, proceeding, hearing and
investigation that could result in any material adverse change in the business, operations,
condition (financial or otherwise), assets or Liabilities of the Target. ’ '

(u) Product Warranty. Within the last 48 months, each product sold,
leased, or delivered by the Target has been in conformity with all express and implied
warranties of the Target, and the Target does not have any Liability (and there is no basis for
any present or future action, suit, proceeding, hearing, investigation, charge, complaint, claim,
or demand against any of them giving rise to any Liability) for replacement or repair thereof or
other damages in connection therewith, subject only to the reserve for product warranty claims
reflected in the Most Recent Balance Sheet to be adjusted for the passage of time up to and
including the Closing Date in accordance with the past custom and practice of the Target. §3(u)
of the Disclosure Schedule includes copies of the standard terms and conditions of sale or lease
for the Target (containing applicable guaranty, warranty, and indemnity provisions).

(v) Employees. No executive, key employee, or group of employees has
tendered resignations or expressed their intentions to terminate employment with the Target.
The Target is not a party to-or bound by any collective bargaining agreement, nor has the
Target experienced any strikes, grievances, claims of unfair labor practices, or other collective
bargaining disputes. To the Target’s Knowledge, there is no organizational effort presently
being made or threatened by or on behalf of any labor union with respect 1o employees of the
Target. o ; o ] : .- :

(W)  Employee Benefits. S

(1) §3(w) of the Disclosure Schedule lists each Employee Benefit
Plan that the Target maintains or as to which the Target contributes. :

(A}  Each such Employee Benefit Plan (and each related trust,
insurance contract, or fund) complies in material form and in operation in all
material respects with the applicable requirements of ERISA. the Code, and
other applicable laws.
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(B)  All reporis and descriptions (including Form 5500 Annual
Reports, Sutmmary Annual Reports, PBGC-1’s, and Summary Plan
Descriptions) have been filed or distributed appropriately with respect to each
such Employee Benefit Plan. The requirements of Part 6 of Subtitle B of Title I
of ERISA and of Code §4980B will have been met in all material respects prior
10 the Closing Date with respect to each applicable Employee Benefit Plan
which is an Employee Welfare Benefit Plan. '

(C)  All contributions (including all employer contributions
and employee salary reduction contributions) which are due have been paid to
each such Employee Benefit Plan which is an Employee Pension Benefit Plan
and any and all contributions for any period ending on or before the Closing
Date which are not yet due have been paid to each such Employee Pension

~ Benefit Plan or accrued in accordance with the past custom and practice of the
Target. All premiums or other payments for all periods ending on or before the
Closing Date have been paid or accrued in accordance with the past custom and
practice of the Target with respect to each such Employee Benefit Plan which is
an Employee Welfare Benefit Plan.

(D)  Each such Employee Benefit Plan which is an Employee
Pension Benefit Plan meets the material formal requirements of a “qualified
plan” under Code $§401(a) and has received, within the last two years, an
updated favorable determination letter from the Internal Revenue Service.

(E)  The Target does not maintain and has not maintained any
Employee Pension Benefit Plan which is 2 defined benefit type plan.

(F}  The Target has delivered to the Buyer correct and
complete copies of the plan documents and sumnmary plan descriptions, the most
recent determination letier received from the IRS, the most recent Form 5500
Annual Report, and all related trust agreements, insurance contracts, and other
funding agreements which implement each such Employee Benefit Plan.

(iiy ~ The Target is not a member of 4 Controlled Group of
Corporations. With respect to each Employee Benefit Plan that the Target maintains or
ever has maintained or to which the Target contributes, ever has contributed, or ever
has been required to contribute: '

(A) No such Employee Benefit Plan which is an Employee
Pension Benefit Plan (other than any Multiemployer Plan) has been completely
or partially terminated or been the subject of a Reportable Event as to which
notices would be required 10 be filed with the PBGC. No proceeding: by the
PBGC to terminate any such Empiovee Pension Benefit Plan {other than any
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Multiemployer Plan) has been instimuted or, to the Target’s Knowledge,
threatened.

(B) There have been no Prohibited Transactions with respect
to any such Employee Benefit Plan. No Fiduciary has any Liability for breach
of fiduciary duty or any other failure to act or comply in connection with the
administration or investment of the assets of any such Employee Benefit Plan.
No action, suit, proceeding, hearing, or investigation with respect to the
administration or the investment of the assets of any such Employee Benefit Plan
(other than routine claims for benefits) is pending or threatened. There is no
basis for any such action, suit, proceeding, hearing, or investigation.

(C) The Target has not incurred, mor to the Target's
Knowledge, is there any reason to expect that the Target will incur any Liability
to the PBGC (other than PBGC premium payments) or otherwise under Title IV
of ERISA (including any withdrawal Liability} or under the Code with respect to
any such Employee Benefit Plan which is an Employee Pension Benefit Plan.

(i)  The Target does not contribute to, never has coniributed to, and
never has been required to contribute to any Mulitiemployer Plan, nor does it have any
Liability (including withdrawal Liability) under any Multiemployer Plan.

(iv)  The Target does not maintain and never has maintained and does
not contribute, never has contributed, and never has been required to contribute to any
Employee Welfare Benefit Plan providing medical, health, or life insurance or other
welfare-type benefits for current or future retired or terminated employees, their
spouses, or their dependents (other than in accordance with Code §4980B). '

(x}) Guaranties. The Target is mneither a guarantor nor liable for any
Liability or obligation (including indebtedness) of any other Person.

) Environmental, Health, and Safety. The Target has complied in all
material respects with all Environmental, Health, and Safety Laws, and no action, suit,
proceeding, hearing, investigation, charge, complaint, claim, demand, or notice has been filed
or commenced against the Target alleging any failure so to comply. Without limiting the
generality of the preceding sentence, the Target has obtained and been in compliance with ail
of the terms and conditions of all material permits, licenses, and other authorizations which are
required under, and has complied with all other material limitations, restrictions, conditions,
standards, prohibitions, requirements, obligations, schedules, and timetables which are
contained in, all Environmental, Health, and Safery Laws, except where such non—comphance
- would not have a material adverse effect on the operations of the Target.

(z) Certain Business Relationships With the TargetNone of the Target
Stockholders and their Affiliates has been involved in any business or contracmal (whether
122159699 091498 04:07
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writien or oral) arrangement or relationship with the Target within the past 12 months
involving aggregate annual payments in excess of 350,000, and none of the Target
Stockholders and their Affiliates owns any asset, tangible or intangible, which is used in the
business of the Target.

(aa) - Brokers’ Fees. Except as set forth in Schedule 3(aa) of the Disclosure
Schedule, and as otherwise provided in §8(1), the Target has no liability or obligation to pay

any fees or commissions to any broker, finder, or agent with respect to the transactions

contemplated by this Agreement.

(ab)  Continuity of Business Enterprise. The Target operates at least one
significant historic business line, or owns at least a significant portion of its historic business
assets, in each case within the meaning of Treas. Reg. §1.368-1(d).

(ac) Substantial Customers, Brokers and Suppliers

(1) 83(ac) of the Disclosure Schedule lists the 10 customers of the
Target with the highest volume of purchases from the Target during the period ending
September 10, 1998, and the amount for which each such customer was invoiced during
such period.

(i)  The Target has not been declared ineligible to bid on a state or
federal government contract.

(iii) No customer listed on §3(ac) of the Disclosure Schedule has
(A) ceased, or notified the Target in writing of an intention to cease dealing with or
through the Target; (B) reduced or notified the Target in writing of an intention to
reduce, substantially its dealings with or through the Target; or (C) changed, or notified

the Target in writing of an intention to change, substantially the terms on Wthh it is

prepared to deal with or through the Target. To the Target's Knowledge all of the
customers listed in §3(ac) of the Disclosure Schedule will continue to be a customer of
the Transitory Subsidiary after the Closing.

(ad)  Disclosure. None of the information that Target has provided in
connection with the representations and warranties provided for herein contain or that the
Target will supply specifically for use in the Registration Statement, the Prospectus, or the
Definitive Buyer Proxy Materials will contain any untrue statement of a material fact or omit
to state a material fact necessary in order to make the statements made therein, in the light of
the circumstances under which they are or will be made, not misleading.

4. Representations and Warranties of the Buyer. In addition to the trapsactions
with Dr Ariella Lehirer and Legacy Intéraciive Inc, which have been disclosed 1o and approved
by the Target, the Buyer represents and warrants to the Target that the statements contained in

this 84 are correct and complete as of the date of this Agreement and wﬂl be correct and -
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complete as of the Closing Date (as though made then and as though the Closing Date were
substituted for the date of this Agreement throughout this 34), except as set forth in the
Disclosure Schedule. The Disclosure Schedule will be arranged in paragraphs corresponding
to the numbered and letterad paragraphs contained in this §4. The Disclosure Schedule may be
amended from time to time and such Disclosure Schedule as amended becomes the Disclosure
Schedule of the disclosing party. '

(a) Organization, Qualification, and Corporate Power. The Buyer is a
corporation duly organized, validly existing, and in corporate good standing under the laws of
the State of Delaware. The Buyer is duly qualified as a foreign corporation in each jurisdiction
where its ownership or leasing of property or where the nature of its activities requires such
qualification, except to the extent that the failure to so qualify would not have a material
adverse effect on the business, operations, condition (financial or otherwise), assets or
Liabilities of the Buyer. The Buyer has full corporate power and authority to carry on the
businesses in which it is engaged and to own, lease, and use the properties owned, leased, and
used by it, and has in full force and effect all authorizations and has made all filings to the
extent required for such ownership, lease, and use of its properties and the conduct of its
business, except to the extent that the failure to obtain such authorizations or to make such
filings would not have a material adverse effect on the operations of the Buyer.

(b) Capitalization. The entire authorized capital stock of the Buyer consists
of 5,000,000 shares of preferred stock, none of which is outstanding, and 10,000,000 Buyer
Shares,details of which are set forth on Schedule 4(b) attached hereto. All of the issued and
outstanding Buyer Shares have been duly authorized and are validly issued, fully paid, and
nonassessable (except for the Buyer Shares currently offered, which will be fully paid and non-
assessable when issued). All of the Buyer Shares to be issued in the Merger have been duly
authorized and, upon consummation of the Merger, will be validly issued, fully paid, and
nonassessable. Except for the options and warrants listed on §4(b) to the Disclosure Schedule,

there are no outstanding or authorized options, warrants, purchase rights, subscription rights,

conversion rights, exchange rights, or other contracts or commitments that could require the

Buyer to issue, sell, or otherwise cause {0 become outstanding any of its capital stock. There

are no ouwtstanding or authorized stock appreciation, phantom stock. profit pariicipation, or
similar rights with respect to the Buyer. i

(c) Authorization of Transaction. The Buyer has the requisite corporate
power and authority to execute and deliver this Agreement and the Merger Agreement and to
perform its obligations hereunder and thereunder; provided, however, that the Buyer cannot
consummate the Merger unless and until it receives a Hardship Exemption or the Requisite
Buyer Stockholder Approval. This Agreement constitutes the valid and legally binding
obligation of the Buyer. enforceable against the Buyer in accordance with its terms and
conditions. except as such enforceability may be limited by applicable bankruptey,
reorganization, insolvency, moratoriums or other similar laws affecting the enforcement of
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creditors’ rights generally and the availability of equitable remedies (regardless of whether
enforceability is considered in a proceeding at law or in equity). ) )

§3) Undisclosed Liabilities. The Buyer has no material Liability except for
(i) Liabilities reflected on the Buyer's Most Recent Balance Sheet (and in any notes thereto)
and (ii) Liabilities which have arisen after the Buyer’s Most Recent Fiscal Year End in the
Ordinary Course of Business, none of which results from, arises out of, relates to, is in the
nature of, or was caused by any breach of contract, breach of warranty, tort, infringement, or
violation of law.

(g)  Legal Compliance. To the Buyer’s Knowledge, the Buyer has complied
with all applicable laws (including rules, regulations, codes, plans, injunctions, judgments,
orders, decrees, rulings, and charges thereunder) of federal, state, local, and foreign
governments (and all agencies thereof), except to the extent any such failure would not have a
material adverse effect on the operations of the Buyer, and no action, suit, proceeding,
hearing, investigation, charge, complaint, claim, demand, or notice has been filed or
commenced against the Buyer alleging any failure so to comply and, to the Buyer’s
Knowledge, there is no basis for any such action, suit, ‘proceeding, hearing, investigation,
charge, complaint, claim, demand, or notice to be filed or to be commenced against any of
them alleging any fajlure so to comply.

(h) Noncontravention. To the Buyer’s Knowledge, neither the execution
and the delivery of this Agreement, nor the consummation of the transactions contemplated
hereby, will (i) violate any constitution, statute, regulation, rule, injunction, judgment, order,
decree, ruling, charge, or other restriction of any government, governmental agency, or court

to which the Buyer is subject or any provision of the charter or bylaws of the Buyer, or

(i) conflict with, result in a breach of, constitute a default under, result in the acceleration of,
create in any party the right to accelerate, terminate, modify, or cancel, or require any notice
under any material agreement, contract, lease, license, instrument OF other arrangement to
which the Buyer is a party or by which it is bound or to which any of its assets is subject (or
result in the imposition of any Security Interest upon any of its assets). To the Buyer's
Knowledge, and other than in connection with the Delaware General Corporation Law, the
Securities Exchange Act, the Securities Act, and the state securities laws, the Buyer does not
need to give any notice to, make any filing with, or obtain any authorization, comsent, or

approval of any government or governmental agency in order for the Parties to consummate

the transactions contemplated by this Agreement, except where the violation, conflict, breach,
default, acceleration, termination, modification, cancellation or failure to give notice would not
have a material adverse effect on the ability of the Buyer to consumumate the transactions
contemplated by this Agreement or have a material adverse effect on the Buyer’s business,
operations, condition (financial or otherwise), assets or Liabilities as in existence immediately
prior to the Closing. ‘ -

{1 Tax Matters.
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(i) The Buygr has filed all Tax_Rcmrns required 0 be filed by it.
All such Tax Returns were correct and complete in all material Iespects. Al Taxes
owed by the Buyer (whether or not shown on any Tax Retur_n) have been paid. The
Buyer currently is not the beneficiary of any extension of time within which to file any
Tax Return. No claim has ever been made by an anthority in a jurisdiction where the
Buyer does not file Tax Returns that it is or may be subject to taxation by that
jurisdiction. There are no Security Interests on any of the assets of the Buyer that arose
in connection with any failure (or alleged failure) to pay any Tax.

(1)  The Buyer has withheld and paid all Taxes required to have been
withheld and paid in conpection with amounts paid or owing to any employee,
independent contractor, creditor, stockholder, or other third party.

(iii) " The Buyer does not expect any authority to assess any additional
Taxes for any period for which Tax Returns have beer filed. There is no dispute or
claim, and to the Buyer’s Knowledge there is no basis for any such dispute or claim,
concerning any Tax Liability of the Buyer. §4(i) of the Disclosure Schedule lists all
federal, state, local, and foreign income Tax Returns filed with respect 1o the Buyer for
taxable periods ended on or after December 31, 1995, indicates those Tax Returns that
have been audited, and indicates those Tax Returns that currently are the subject of
audit. The Buyer has delivered to the Target correct and complete copies of all state,
local, and federal income Tax Returns, examination reports, and statements of
deficiencies assessed against or agreed to by the Buyer since December 31, 1995.

(iv)  The Buyer has not waived any statute of limitations in respect of
Taxes or agreed to any extension of time with respect to a Tax assessment or
deficiency.

(v}  The unpaid Taxes of the Buyer (A) did pot, as of the Buyer’s
Most Recent Fiscal Year End, exceed the reserve for Tax Liability (rather than any
reserve for deferred Taxes established to. reflect timing differences between book and
Tax income) expected to be set forth on the face of the Buyer’s Most Recent Balance
Sheet (rather than in any notes therero) and (B) do not exceed that reserve as adjusted
for the passage of time through the Closing Date in accordance with the past custom
and practice of the Buyer in filing their Tax Returns. ’

(vi}  The Buyer has not filed a consent under Code §341(f) concerning
collapsible corporations. The Buyer has not made any payments, is not obligated to
make any payments, nor is the Buyer a party to any agreement that under certain
circumstances would obligate it to make any payments that will not be deductible under
Code §280G. The Buyer has not been a United States real property holding corporation
within the meaning of Code §897(c)(2) during the applicablie period specified in Code
§897(c)(1)(ANii). The Buyer has disclosed on its federal income Tax Returns all
positions taken therein that would give rise 10 a substantial understatement of federal
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income Tax within the meaning of Code §6662. The Buyer is not a party to any Tax
allocation or sharing agreement. The Buyer (A) has not been a member of an Affiliated
Group filing a consolidated federal income Tax Return (other than a group the common
parent of which was the Buyer) nor (B) does the Buyer have any Liability for the Taxes
of any Person (other than the Target) under Treas. Reg. §1.1502-6 (or any similar
provision of state, local, or foreign law), as a transferee or successor, by contract, or
otherwise. '

(vil) §4() of the Disclosure Schedule sets forth the following
information with respect to the Buyer as of the most recent practicable date (as well as
on an estimated pro forma basis as of the Closing giving effect t6 the consummation of
the transactions contemplated hereby): (A) the basis of the Buyer in its assets; (B) to
the extent applicable, the amount of any net operating loss, net capital loss, unused
investment or other credit, unused foreign tax, or excess charitable contribution
allocable to the Buyer.

(3 Contracts. §4()) of the Disclosure Schedule lists the following contracts
and other agreements to which the Buyer is a party, except contracts and other agreements.
involving a potential acquisifion of the capital stock or assets of the Buyer, which by their
terms are subject to a non-disclosure covenant:

.;rwi :

1) any agreement (or group of related agreements) for the lease of
personal property to or from any Person providing for lease payments in excess of
$25,000 per annuny; : :

(iily  any agreement (or group of related agreéments) for the purchase
or sale of raw maierials, commodities, supplies, products, or other personal property,
or for the furnishing or receipt of services, the performance of which will extend over a
period of more than one year, result in a material loss to the Buyer, or involve
consideration in excess of $50,000 per year; ‘

(iiiy  any agreement concerning a partnership or joint venture;

(iv)  any agreement {or group of related agreements) under which it
has created, incurred, assumed, or guaranteed any indebtedness for borrowed money,
or any capitalized lease obligation, in excess of $25,000 or under which it has imposed

a Security Interest on any of its assets, tangible or intangible;

(v) any agreement concerning confidentiality or nomn-competition,
except as hereinabove provided;

(vi) any agreememt involving any of the Buyver Management
Stockholders and their Affiliates (other than the Target): . '
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(vii) any profit sharing, stock option, stock purchase, stock
appreciation, deferred compensation, severance, or other material plan or arrangement
for the benefit of its current or former directors, officers, and employees;

(viii) any collective bargaining agreement;

(ix)  any agreement for the employment of any individual on a full-
time, part-time, consulting, or other basis not cancelable on 30 days or less notice
providing annual compensation in excess of $25,000 or providing severance benefits;

(x)  any agreement under which it has advanced or loaned any amount
to any of its directors, officers, ‘and employees outside the Ordinary Course of
Business; '

(xi)  except as otherwise listed pursuant to this §4(j), any agreement
under which the consequences of a default or termination could have a material adverse
effect on the business, financial condition, operations, resulis of operations of the
Buyer, other than client or customer sales contracts entered into in the Ordinary Course
of Business of the Buyer;

(xii) any other agreement (or group of related agreements) the
performance of which involves annual consideration in excess of $50,000. )

The Buyer has delivered to the Target a correct and complete copy of each written agreement
listed in §4(j) of the Disclosure Schedule (as amended to date) and a written summary setting
forth the material terms ‘and conditions of each oral agreement referred to in §4(j) of the
Disclosure Schedule. With respect to each such agreement, to the Buyer’s Knowledge:
(A) the agreement is in full force and effect and constitutes a legal, valid and binding
agreement, enforceable in accordance with its terms, of the Buyer, except as such
enforceability may be limited by applicable bankruptcy, reorganization, insolvency,
moratoriums or other similar laws affecting the enforcement of creditors’ rights generally and
the availability of equitable remedies (regardless of whether enforceability is considered in a
proceeding at law or inequity): (C) no party is in material breach or default, and no event has
occurred which with notice or lapse of iime would constitute a material breach or default, or
permit termination, modification, or acceleration, under the agreement.

(k) Litigation. 84(k) of the Disclosure Schedule sets forth in each instance
in which the Buyer (i) is subject to any outstanding injunction, judgment, order, decree, ruling,
or charge or (ii) is a party or, to the Buyer’s Knowledge, is threatened o be made a party to
any action, suit, proceeding, hearing, or investigation of, in, or before any court or quasi-
judicial or administrative agency of any federal, state, local. or foreign jurisdiction or before
any arbitrator. To the Buyver’'s Knowledge. there is no basis for any present or future action,
suit, proceeding, hearing and investigation that could result in any material adverse change in
the business, condition (financial or otherwise), operations, assets or Liabilities of the Buyer.
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) Product Warranty. Within the last 48 months, each product sold,
leased, or delivered by the Buyer has been in conformity with all express and implied
warranties of the Buyer, and the Buyer does not have any Liability (and to the Buyer’s
Knowledge, there is no basis for any present or future action, suit, proceeding, hearing,
investigation, charge, complaint, claim, or demand against any of them giving rise to any
Liability) for replacement or repair thereof or other damages in connection therewith, subject
only to the reserve for product warranty claims set forth on the face of the Buyer’s Most
Recent Balance Sheet to be adjusted for the passage of time up to and including the Closing
Date in accordance with the past custom and practice of the Buyer §4(m) of the Disclosure
Schedule includes copies of the standard terms and conditions of sale or lease for the Target
(containing applicable guaranty, warranty, and indemnity provisions).

(m) Continuity of Business Enterprise. It is the present intention of the
Buyer to continue at least one significant historic business line of the Target, or to use at least
a significant portion of the Target’s historic business assets in a business, in each case within
the meaning of Treas. Reg. §1.368-1(d). ' ’ I

() Real Property.
§4) The Buyer does not own any real property:

(i) 84(n)(i) of the Disclosure Schedule lists and describes briefly all
real property leased or subleased to the Buyer. The Buyer has delivered to the Target
correct and complete copies of the leases and subleases listed in §4(n)(ii) of the
Disclosure Schedule (as amended to date). With respect to each lease and sublease
listed in §4(n)(ii) of the Disclosure Schedule,

(A) the lease or sublease is in full force and effect and
constitutes a legal, valid and binding agreement of the Buyer, enforceable in

accordance with its terms, except as such enforceability may be limited by

applicable bankruptcy, reorganization, insolvency, moratoriums or other similar
laws affecting the enforcement of creditors’ rights generally and the availability
of equitable remedies (regardless of whether enforceabﬂuy is consuiered in a
proceeding at law or in equity);

(B)  the Buyer is not and to the Buyer's Knowledge, no other
party to the lease or sublease is in material breach or default, and no event has
occurred which, with notice or lapse of time, would constitute a material breach
or default or permit termination, modification, or acceleration thereunder;

(C)  there are no oral agreements, forebearance programs in
effect or marerial disputes as to the lease or sublease;
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(D) the Buyer has not assigned, transferred, conveyed,
mortgaged, deeded in trust, or encumbered any interest in the leasehold or
subleasebold;

(E) (i) to the Buyer’s Knowledge, the Buyer is not in violation
of any applicable laws or governmental rules and regulations in regard to the use
of the facilities leased or subleased thereunder, and (i1) the Buyer has not
received any written notice from any governmental authority of any such
violation; and

(F})  all facilities leased or subleased thereunder are supplied
with or have available utilities and other services suitable for the operation of
said facilities.

(0) Subsidiaries. The Transitory Subsidiary, when incorporated, will be the
only Subsidiary of the Buyer. §4(0) of the Disclosure Schedule sets forth for the Transitory
Subsidiary (i) its name and expected jurisdiction of incorporation, (ii) the number of shares of
authorized capital stock of each class. of its capital stock, (iii) the number of shares of each .
class of its capital stock to be issued to the Buyer, and (v) the proposed directors and officers
of the Transitory Subsidiary. As of the Closing, the Transitory Subsidiary will be a
corporation duly organized, validly existing, and in good standing under the laws of the
jurisdiction of its incorporation.” The Transitory Subsidiary will be duly authorized to conduct
business and will be in good standing under the laws of each jurisdiction where such
qualification is required. Prior to the Closing, the Transitory Subsidiary will not conduct any
business. At the time of the Closing, the Transitory Subsidiary will have full corporate power
and authority to ratify this Agreement and carry out the transactions contemplated herein. As
of the Closing, all of the issued and outstanding shares of capital stock of the Transitory |
Subsidiary will have been duly authorized and will be validly issued, fully paid, and
nonassessable. = The Buyer will hold of record and own beneficially all of the outstanding
shares of the Transitory Subsidiary, free and clear of any restrictions on transfer (other than
restrictions under the Securities Act and state securities laws), Taxes, Security Interests,
options, warrants, purchase rights, comtracts, commitments, equities, claims. and demands.
There are no outstanding or authorized options, warrants, purchase rights, subscription rights,
conversion rights, exchange rights, or other contracts or commitments that could require the
Buyer to sell, transfer, or otherwise dispose of any capital stock of any of the Transitory
Subsidiary. There are no outstanding stock appreciation, phantom stock, profit participation,
or similar rights with respect to the Transitory Subsidiary. There are no voting trusts, proxies,
or other agreements or understandings with respect to the voting of any capital stock of the
Transitory Subsidiary. As of the Closing, the ‘minute books (containing the records of
meetings of the stockholders, the board of directors, and any committees of the board of '
directors), the stock certificate books, and the stock record books of the Transitory Subsidiary
will be correct and complete. As of the Closing, the Transitory Subsidiary wiil not be in
default under or in violation of any provision of its charter or bylaws. As of the Closing, the
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Transitory Subsidiary will not control directly or indirectly or have any direct or indirect
equity participation in any corporation, partnérship, trust, or other business association.

(1) Filings with the SEC. To the Buyer’s Knowledge, the Buyer has filed
with the SEC all reports, registrations, and statements together with any amendments thereto
required to be made thereto, all of which as the respective dates were in full compliance with
the rules and regulations of the SEC. o ' '

) Disclosure. None of the information that Buyer has provided in
connection with the representations and warranties provided for herein contain or that the
Buyer will supply specifically for use in the Definitive Buyer Proxy Materials will contain any
untrue statement of a material fact or. omit to state a material fact necessary in order to make
the statements made therein, in the light of the circumstances under which they are or will be
made, not misleading

5. Covenants. The Parties agree as follows with respect to_the period from and
after the execution of this Agreement.

(a) Notices and Consents. The Target and the Buyer will give any notices

to third parties; and will use its respective reasonable best efforts to obtain any third party
consents, that the Buyer or the Target reasonably may request in connection with the matters
referred to in §3(d) or §4(h) above. )

®) Regulatory Matters and Approvals. Each of the Parties will give any
notices to, make any filings with, and use its reasonable best efforts to obtain any
authorizations, consents, and approvals of governments and governmental agencies In
connection with the matters referred to in this agreement.

(c) Listing of Buyer Shares. The Buyer will use its reasonable best efforts
to cause the Buyer Shares that will be issued in the Merger to be approved for listing on the
Nasdaq SmallCap Market, subject to official notice of issuance, at or prior to the Effective
Time. ' -

(d) No Material Changes. Both parties agree that prior to the Closing Date
neither party will make or permit to be made any material change affecting any bank, trust
company, savings and loan association, brokerage firm, or safe deposit box or in the names of
the persons authorized to draw thereon, to have access thereto or to authorize transactions
therein or in any powers of attorney, or open additional accounts or boxes or grant any
additional powers of attorney, without in each case obtaining the prior written consent of the
other party, such consent not be unreasonably withheld or delayed.

(e) Operation of Business. Neither party will engage in any practice, take
any action, or enier info apy transaction, in dhy material respect, outside the Ordinary Course
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of Business, without the prior written consent of the other party. Without limiting the
generality of the foregoing:

(i) Neither party will authorize or effect any change in its charter or
bylaws;

(i) Neither party will grant any options, warrants, or other rights to
purchase or obtain any of its capital stock or issue, sell, or otherwise dispose of any of
its capital stock (except upon the conversion or exercise of options, warrants, and other
rights currently outstanding);

(iii)  Neither party will declare, set aside, or pay any dividend or
distribution with respect to its capital stock (whether in cash or in kind), or redeem,
repurchase, or otherwise acquire any of its capital stock, in either case outside the
Ordinary Course of Business; ' '

(iv)  Neither party will issue any note, bond, or other debt security or
create, incur, assume, or guarantee any indebtedness for borrowed money or capuahzed
lease obligation outside the Ordinary Course of Business,

v) Neither party will impose any Security Interest upon any of its
assets outside the Ordinary Course of Business;

(vi)  Neither party will make any capital investment in, make any loan
to, or acqu1re the securlues Or assets of any other Person outside the Ordinary Course
of Business; i

(vii) Neither party will initiate any changes in employment terms for
any of its directors, officers, and employees outside the Ordinary Course of Business;
and

(viii) Neither party will comumit to any of the foregoing.

H Full Access. The Parties will permit representatives of the other Party to
have full access at all reasonable times, and in a manner so as not to interfere with the normal
business operations of the Parties, to all premises, properties, personnel, books, records
(including tax records), contracts, and documents of or pertaining to each of the Parties. The

Parties will treat and hold as such any Confidential Information they receive in the course of

the reviews contemplated by this §5(f), will not use any of the Confidential Information except
in connection with this Agreement, and, if this Agreement is terminated for any reason '
whatsoever, agree 1o remurn to the respective Party ali tancrlble embod1rnent< <ar1d all copies)
thereof which are in their respective possession.
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(g)  Notice of Developments. Each Party will give prompt written notice to
the other of the occurrence of any event that would constitute a breach of any of its own
representations and warranties in §3 and §4 above. No disclosure by any Party pursuant to this
§5(g), however, shall ‘be deemed to amend or supplement the Disclosure Schedule or to
prevent or cure any misrepresentation, breach of warranty, or breach of covenant, except as
otherwise provided in §3 above.

(h) Exclusivity. Neither party will solicit, initiate, or encourage the
submission of any proposal or offer, and will not entertain, pursue, consider or accept any
proposal or offer from any Person relating to the acquisition of all or substantially all of its

capital stock or assets (including any acquisition structured as a merger, consolidation, or share

exchange). Each party shall notify the other party immediately if any Person makes any

proposal, offer, inquiry, or contact with respect to any of the foregoing and will provide the

other party with a written copy of any such proposal, offer, inquiry, or contact.

(G} Continuity of Business Enterprise. The Buyer will continue at least one
significant historic business line of the Target, or use or lease a significant portion of the

Target’s historic business assets in a business, in each case within the meaning of Treas. Reg. .

§1.368-1(d).

) Directorships. The Buyer will recommend to its stockholders the Target
Director Designees for nomination to positions as directors of the Buyer at the next annual or
special meeting of stockholders of the Buyer. As the sole stockholder of Trapsitory
Subsidiary, the Buyer shall elect the Target Director Designees as directors of the Transitory
Subsidiary. The Buyer will also take all actions necessary to amend the Buyer’s bylaws and
charter, if necessary or advisable, to provide for staggered terms of Board members.

(k)  Ancillary Agreements. The Target shall provide each of its stockholders
that acquired common stock in the Target based upon the private offering memorandum dated
July 28, 1998 an opportunity to rescind and shall not draw upon any subcription payments until
such time as the investors have declined the opportunity to exercise his hers or its rescission
rights afier a reasonable period of time (the “Rescission Offer). The Rescission Offer shall be

in comptance with any and all applicable state and federal laws including “blue sky laws.” No.
Buyer Shareholder approval shall be effective until such time as the Rescission Offer has been

completed. The Rescission Offer must inclide disclosure on the risks of the Merger including
the lack of liquidity of the Buyer Shares and the possibility that the Buyer Stockholders may
have to pay taxes in connection with the Merger.
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O Target Employees.
(i) continue to employ each person emplorir:g ]E’?y-;r shall cause the Transitory Subsidiary to
“employment-at-will” basis as of the first businegs d:rgei:t[ on the Closing Date on at least an
benefits and salary to such person comparable to the geie;rtsthe Closi
paid by Target as of the Closing Date, and (iii) grant 1o eazidsiii‘w Previously provided or
years of service with the Target for purposes of calculating such persolzlfrsqn credit for his/her
applicable benefit plans and programs and the level of such paItiCipations Rght o participare in

(m)  Notification of Changes in Representations and Warranties. Ty
Parties will notify each other of any material changes in the representations and War—ramie:
provided in §3 and §4 hereof as soon as reasonably practicable after the respective Party first
discovers such changed circumstances.

(n) Estoppel Certificates. The Target shall use its reasonable best efforts to

obtain Estoppel Certificates (the “Estoppel Certificates”) in the form attached hereto as
Exhibit G. ' o

() Rights Offering. The Board of Directors of the Buyer shall authorize a
rights offering to their current stockholders that will provide the issuance of one right for each
share of Buyer’s Common Stock outstanding or issuable upon exercise of currently
outstanding options or warranis (the “Rights”). The Rights will ‘enable each current
stockholder to purchase one new share of the Buyer’s Comumon Stock for $0.50. The Target
Stockholders shall agree to waive their right to participate in this Rights offering. The Rights
offering shall be open and exercisable for a period twenty four months from the
commencement date of such Rights offering. The Rights are not transferrable except to the
immediate family or a trust set up for the benefit of such stockholder.

6. Conditions to Obligation to Close.

(a) Conditions to Obligation of the Buyer. The obligation of the Buyer to
consummate the transactions to be performed by it in connection with the Closing is subject to
satisfaction of the following conditions:

(1) this Agreement, the Merger Agreement and the Merger shall have
received the Requisite Buyer Stockholder Approval; ' '

(ii) the Target shall have procured all of the third party consents

specified in §5(a) above;

(iiiy  each representation and warranty Set forth in §3 above shall be
true and correct in all material respects at and as of the Closing Date, subject 10 any
amendments thereio as permitted under §3 above; : :
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(iv)  the Target shall have fully performed and complied with all of its
covenants contained in §5 hereunder through the Closing;

(v) no action, suit, or proceeding shall be pending or threatened
before any court or quasijudicial or administrative agency of any federal, state, local, or
foreign jurisdiction or before any arbitrator wherein an unfavorable injunction,
judgment, order, decree, ruling, or charge could (A) prevent consummation of any of
the transactions contemplated by this Agreement, (B)cause any of the transactions
contemplated by this Agreement to be rescinded following consummation, or
(C) materially and adversely affect the right of the Surviving Corporation to own the
former assets and to operate the former businesses of the Target, and (D) and no such
injunction, judgement, order, decree, ruling or charge shall be in effect;

(vi)  the Target shall have delivered to the Buyer a certificate to the
effect that each of the conditions specified above in_§6(a)}i)-(v) is satisfied;

(vii) this Agreement, the Merger Agreement and the Merger _shall have |

received the Requisite Target Stockholder Approval;

(viii) the Buyer Shares that will be issued in the Merger shall have been
approved for listing on the Nasdaq SmallCap Market, subject to official notice of
issnance; :

(ix)  the Parties shall have received all authorizations, consents, and
approvals of governments and governmental agencxes referred to in §3(d) and §4(h)
above;

(x)  the Buyer shall have received from counsel to the Target an
opinion in form and substance as set forth in Exhibit H attached hereto, addressed to
the Buyer, and dated as of the Closing Date;

(xi)  the Buyer shail have received the resignations, effective as of the
Closing, of each director and officer of the Target; :

(xil) the Buyer shall have completed its due diligence and all
outstanding issues relating thereto shall have been sausfactorlly resolved to the
satisfaction of the Parties;

(xiii) the Buyer shall be satisfied that the Target’s offering of Target
Shares (A) did not violate any state, federal or international securities laws; (B) that the
Buver’s Stockholders were fully informed of the potential tax consequence of an
investment in the Target; and (C) that the Target will not be subject to any new
regulations; -

12235-8999 091498 Q4:07

40

TROOP STEURER PASICH REDDICK & TOBEY, 1Ly

—4




(xiv) the Target shall have delivered the Estoppel Certificates executed
by the lessors of the properties listed in Schedule 3(1)(ii) of the Target’s Disclosure
Schedule;

(xv) the Target shail have canceled all outstanding or authorized
options, warrants, purchase rights, subscription rights, conversion rights, exchange
rights, or other contracts or commitments that could require the Target to issue, sell, or
otherwise cause to become outstanding any of its capital stock; I '

(xvi) all actions to be taken by the Target in connection with
consummation of the transactions contemplated hereby and all certificates, opinions,
instruments, and other documents required to effect the transactions contemplated
hereby will be reasonably satisfactory in form and substance to the Buyer;

(xvii) from the date hereof through the Effective Time, there shall have
been no material adverse change (or developments involving a prospective material
adverse change) in the business, condition (financial or otherwise), operations, .
properties, or prospects of the Target; and '

(xviii) the Target Stockholders shall have waived their right to
participate in the Rights offering. '

The Buyer may waive any condition specified in this §6(a) if it executes a writing so stating at
or prior to the Closing.

(b) Conditions to Obligation of the Target. The obligation of the Target to
consummate the transactions to be performed by it in connection with the Closing is subject to
satisfaction of the following conditions:

(L this Agreement, the Merger Agreement and the Merger shall have
received the Requisite Buyer Stockholder Approval and the Buyer’s Approval as the
sole stockholder of the Transitory Subsidiary;

(ii)”  the Buyer Shares that will be issued in the Merger shall have been
approved for listing on the Nasdaq SmallCap Market, subject to official notice of
issuance; :

(iii)  each representation and warranty set forth in 84 above shall be
rue and correct in all material respects at and as of the Closing Date;

(iv)  the Buyer shail have performed and complied with all of s
covenants hereunder through the Closing:
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{v) no action, suit, or proceeding shall be pending or threateneq
before any court or quasijudicial or administrative agency of any federal, state, local, or

foreign jurisdiction or before any arbitrator wherein an unfavorable injunction,

judgment, order, decree, ruling, or chafgc could (A) prevent consummation of any of
the transactions contemplated by this Agreement, (B) canse any of the transactions
contemplated by this Agreement to be rescinded following consummation, or
(C) materially and adversely affect the right of the Surviving Corporation t0 own the
former assets and to operate the former businesses of the Target; and (D) no such
injunction, judgement, order, decree, ruling or charge shall be in effect;

(viy  the Buyer shall have delivered to the Target a certificate to the
effect that each of the conditions specified above in §6(bXi)-(v) and §6(b)(vii)-(ix)
below, is satisfied;

(vii) this Agreement, the Merger Agreement and the Merger shall have
received the Requisite Target Stockholder Approval;

(viii) the Target Director Designees shall be elected directors of the
Buyer, contingent only upon the Closing;

(ix)  the Parties shall have received all authorizations, consents, and
approvals of governments and governmental agencies referred to in §3(d) and §4(h)
above;

(x) the Target Director Designees shall be elected directors of the
Transitory Subsidiary;

(xi) both parties shall have completed their due diligence and all
outstanding issues relating thereto shall have been resolved to the satisfaction of the
Parties; : i

(xii) the Buyer shall have procured all of the third party consents
specified in §5(a) above; _

(xiii) all actions to be taken by the Buyer in connection with
consummation of the transactions contemplated hereby and all certificates, opinions,
instruments, and other documents required to effect the tramsactions contemplated
hereby will be reasonably satisfactory in form and substance to the Target; and

(xiv) from the date hereof through the Effective Time, there shall have
been no material adverse change (or developments involving a prospective material

adverse change) in the business, condition (financial or otherwise), operations,

properties, or prospects of the Buyer.
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The Target may waive any condition specified in this 86(b) if it executes a writin .
or prior to the Closing. ' £ SO stating at

7. Termination

(a) Termination of Agreement Either the Buyer or the Target may
terminate this Agreement with the prior authorization of its board of directors (whether before
or after stockholder approval) as provided below:

(1) the Buyer and the Target may terminate this Agreement by
mutual written consent at any time prior to the Effective Time;

(iiy  the Buyer may terminate this Agreement by giving written notice
to the Target at any time prior to the Effective Time (A) in the event the Target has
breached any representation, warranty, or covenant contained in this Agreement in any
material respect, the Buyer bas notified the Target of this breach, in writing, and the
breach has continued without cure for a period of five (5) business days after the
written notice of breach or (B) if the Closing shall not have occurred on or before
December 30, 1998, by reason of the failure of any condition precedent under §6(a)
hereof that cannot be satisfied through the exercise of reasonable best efforts within five
(5) business days following December 30, 1998 (unless the failure results primarily
from the Buyer breaching any representation, warranty, or covenant contained in this
Agreement);

(iif)  the Target may terminate this Agreement by giving written notice
to the Buyer at any time prior to the Effective Time (A) in the event the Buyer has
breached any representation, warranty, or covenant contained in this Agreement in any
material respect, the Target has notified the Buyer of the breach, in writing, and the
breach has continued without cure for a period of five (5) business days after the
writien notice of breach or (B) if the Closing shall not have occurred on or before
December 30, 1998, by reason of the failure of any condition precedent under §6(b) .
hereof that cannot be satisfied through the exercise of reasonable best efforts within five
(5) business days following December 30, 1998 (unless the failure results primarily
from the Target breaching any representation. warranty, or covenant contained in this
Agreement);

(iv)  any Party may terminate this Agreement by giving written notice
to the other Party at any time in the event this Agreement and the Merger fail to receive
the Requisite “Buyer Stockholder Approval or the Requisite Target Stockholder
Approval, respectively; and

{b) Effect of Termination "If any Party terminates this Agreement pursuant
to §7(2) above, all rights and obligations of the Pasties herennder shall terminate without any
liability of any Party to any other Party (except for any liability of any Party then in breach).
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provided, however, that the confidentiality provisions contained in §5(f) above and the
Confidentiality and the Non-Disclosure Agreement referenced therein shall survive any such
termination; provided further, however, that any such termination will have no effect on
amounts that the Target currently owes or may owe in the future to the Buyer. Anything
herein to the contrary notwithstanding, termination of this Agreement pursuant to §7(a) above
shall be the sole and exclusive remedy for the breach of any representation or warranty by a
Party under §3 or §4 above.

8. Miscellaneous.

(a) Survival None of the representations, warranties, and covenants of the
Parties (other than the provisions in §2 above concerning issuance of the Buyer Shares), the
provisions of §5(i) above concerning contipuity of business enterprise, the provisions of §3(1)
above concerning the respective employment agreements, the provisions of §5(k) above
concerning the Target Designee Directors, the provisions of §3(s) above concerning the
Conversion Options, and the provisions of §5(t) above concerning registration of the

Conversion Options) will survive the Effective Time. This §8(a) is not intended to limit,
expand, or otherwise affect the rights, remedies, or obligations that the Buyer, the Target, or

any other Person may have pursuant to other written agreements referred to in this Agreement
or otherwise. _ :

(b) Press Releases and Public Announcements. No Party shall issue any
press release or make any public announcement relating to the subject matter of this Agreement
without the prior written approval of the other Party; provided, however, that any Party may
make any public disclosure it believes in good faith is required by applicable law or any listing
or trading agreement concerning its publicly-traded securities (in which case the disclosing
Party will use its reasonable efforts to advise the other Party prior to making the disclosure).

(c) No Third Party Beneficiaries. This Agreement shall not confer any
rights or remedies upon any Person other than the Parties and their respective successors and
permitted assigns. This §8(c) is not intended to limit, expand, or otherwise affect the rights,
remedies, or obligations that the Buyer, the Target, or any other Person may have pursuant to
other written agreements referred to in this Agreement ot otherwise. '

(d) Entire Agreement. This Agreement (including the documents referred to
herein) comstitutes the entire agreement between the Parties and supersedes any prior
understandings, agreements, or representations by or between the Parties, written or oral, to
the extent they related in any way to the subject matter hereof.

(e) Succession and Assignmen. This Agreement shall be binding upon and
inure to the benefit of the Parties named herein and their respective successors and permitted
assigns. No Party may assign either this Agreement or any of its rights, interests, or
obligations hereunder without the prior written approval of the other Party.
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9] Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original but all of which together will
constitute one and the same instrument.

(g Headings. The section headings contained in this Agreement are
inserted for convenience only and shall not affect in any way the meaning or interpretation of
this Agreement.

(h) Notices. All notices, requests, demands, claims, and other
communications hereunder will be in writing. Any notice, request, demand, claim, or other
communication hereunder shall be deemed duly given if (and then two business days after) it is
sent by registered or certified mail, return receipt requested, postage prepaid, and addressed to
the intended recipient as set forth below:

If to the Target:

Michael J. Zwebner
Videocall International, Inc.
1 Canal Park

Cambridge, MA 02142

Copy to:

Alexander Walker, Jr.

57 West 200 South

Suite 400

Salt Lake City, UT 84101

If to the Buyer:

C. Robert Kline, Ph.D.
Legacy Software, Inc.  _
5340 Alla Road

Los Angeles, CA 90066

Copy t0: -

V. Joseph Stubbs, Esq.

Troop Steuber Pasich Reddick & Tobey, LLP.
2029 Century Park East, 24th Floor

Los Angeles, CA 90067
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Any Party may send any notice, request, demand, claim, or other communication hereunder to
the intended recipient at the address set forth above using any other means (including personal
delivery, expedited courier, messenger service, telecopy, telex, ordinary mail, or electronic
mail), but no such notice, request, demand, claim, or other communication shall be deemed to
have been duly given unless and until it actually is received by the intended recipient. Any
Party may change the address to which notices, reguests, demands, claims, and other
communications hereunder are to be delivered by giving the other Party notice in the manner
herein set forth.

i) Governing Law. This Agreement shall be governed by and construed in
accordance with applicable federal laws and the domestic laws of the State of Delaware without
giving effect to any choice or conflict of law provision or rule (whether of the State of
Delaware or any other jurisdiction) that would cause the application of the laws of any
jurisdiction other than the State of Delaware.

) Amendments and Waivers. The Parties may mutually amend any
provision of this Agreement at any time prior to the Effective Time with the prior authorization

of their respective boards of-directors; provided, however, that any amendment effected .

subsequent to stockholder approval will be subject to the applicable restrictions contained in
the Delaware General Corporation Law and in the Florida General Corporation Law. No
amendment of any provision of this Agreement shall be valid uniess the same shall be in
writing and signed by both of the Parties. No waiver by any Party of any default,
misrepresentation, or breach of warranty or covenant hereunder, whether intentional or not,
shall be deemed to extend to any prior or subsequent default, misrepresentation, or breach of
warrantly or covenant hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence.

(k) Severability. Any term or provision of this Agreement that is invalid or
unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability
of the remaining terms and provisions hereof or the validity or enforceability of the offending
term or provision in any other situation or in any other jurisdiction.

(h Expenses. Except as herein provided, each of the Paruies will bear its
own costs and expenses (including legal fees and expenses) incurred in comnection with this
Agreement. However, the Buyer will pay at the Closing (i) the fees of Troop Steuber Pasich
Reddick & Tobey, LLP. ) '

(m)  Construction. Any reference to any federal, state, local, or foreign
statute or law shall be deemed also to refer to all rules and regulations promulgated thereunder,
unless the context otherwise requires. The word “including” shall mean including without
limitation. ' ) -

() Incorporation of Exhibits and Schedules. The Exhibits and Schedules
idemtified in this Agreement are incorporated herein by reference and made a part hereof.
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{s)] Venue; Jurisdiction. All actions with respect i
instituted in a state court sitting in Wilmington, Delaware or inpa fez)e::fs Agreement will be
Delaware, subject to the provisions on arbitration in §8(p) below. By t;‘;u;; n the State of
Agreement, each Party irrevocably and unconditionally submits to the jurisdictiozc\(l;f; ofbt_hls
matter and personal) of each such court and irrevocably and unconditionally waives: s{:)J-:;t
objection such Party might now or hereafter have to the vepue in any such court; and (b) 313;
claim that any action or proceeding brought in any such court has been brought in an

inconvenient forum.

(p)  Arbitration. Any disputes arising out "of this Agreement and the
transactions among the Parties contemplated by this Agreement shall be settled by binding
arbitration to be held in Wilmington, Delaware in accordance with the rules of the American
Arbitration Association. Judgment upon any award rendered by any arbitrator may be entered
in any court having jurisdiction. The statute of limitations, estoppel, waiver, laches, and
similar doctrines which would otherwise be applicable in an action brought by a party shall be
applicable in any arbitration proceeding, and the commencement of an arbitration proceeding
shall be deemed the commencement of an action for these purposes. This §8(p) is not intended

to limit, expand, or otherwise affect the rights, remedies, or obligations that the Buyer, the
Target, or any other Person may have pursuant to other written agreements referred to in this
Agreement or otherwise. ' '

@ Attornevs’ Fees. Each Party agrees that the losing party in any suit or
action shall reimburse the prevailing party for its reasonable costs, expenses, and attorney’s
fees incurred in any action brought to determine the rights of the Parties hereunder.
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as "~ 7
of the date first above written.

Legacy Software, Inc.

By: /s/ William Slinev
Title:  Vice President - CFO ™ )

Legacy Software Acquisition, Inc.

By: /s/ Ariella J. Lehrer
Title: President

Videocall International Corporation

By:  /s/ M. Zwebner
Title: __ Chairman
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MERGER AGREEMENT

AMENDMENT NO. 1
dated as of
December 1, 1998
to
AGREEMENT AND PLAN OF MERGER
dated as of
September 14, 1998
Among
Talk Visnal Corporation
(flk/a Legacy Software, Inc.),
Legacy Acquisition, Inc.
and

Videocall Intemational Corporation
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AMENDMENT NO. 1 -
1o
AGREEMENT AND PLAN OF MERGER

AMENDMENT NO. 1 dated as of December 1, 1998, to the AGREEMENT AND
PLAN OF MERGER dated as of September 14, 1998, (the “Merger Agreement”) among Talk
Visual Corporation (#k/a Legacy Software, Inc.), a Delaware corporation { “Buyer”), Videocall
International Corporation, a Florida corporation (“Target”), and Legacy Acquisition, Inc., 2
Florida corporation and a wholly owned subsidiary of Buyer (“Merger Subsidiary™).

WHEREAS, Buyer, Target and Merger Subsidiary have entered into the Merger
Agreement; and - , , }

WHEREAS, Buyer, Target afid Merger Subsidiary desire, through this
Amendment No. 1, to amend the Merger Agreement.

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warranties, covenants and agreements set forth herein and in the Merger
Agreement, the parties hereto agree as follows:

1. Section 5 of the Merger Agreement is hereby amended by deleting
subsection 5(0) of such section in its entirety and by substituting in lieu thereof the following:

“(0) Rights Offering. The Board of Directors of the Buyer shall
authorize a rights offering to their current stockholders that will
provide the issuance of one right for each share of Buyer’s
Common Stock outstanding or issuable upon exercise of currently
outstanding options or warrants (the “Rights™). The Rights will
enable each current stockholder to purchase one new share of the
Buyer’s Common Stock for $2.50. The Target Stockholders shall
agree to waive their right to participate in this Rights offering with
respect to shares of Buyer’s Common Stock received by them in
connection with the Merger. The Rights offering shall be open and
exercisable for a period of ninety (90) days from the
commencement date of such Rights offering. The Rights arenot
transferable except to the immediate family or a trust set up for the
benefit of such stockholder.”

2. Section 7(a) of the Merger Agreement is hereby amended
by changing the date in clauses (ii) and (iii) thereof from “December 31, 1998 to
“June 30, 19997

3. All references in the Merger Agreement to the “Agreement” shall be to the
Merger Agreement as amended by this Amendment No. 1.
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4: All other terms angd conditions of the
unaffected by this Amendment No. 1 and shall remain jn mﬁdéﬁe; Qéﬂ:;g;{lt shall remain
5. This Amendment No. 1 may be s ;
each of which shall be an original, with the same gffect ﬁn:fct;el zfgnﬁﬁum oer of counterparts,
were upon the same instrument. This Amendment No. 1 shall become e??e::}txf:eto ﬁnd hereto
hereto shall have received counterparts hereof signed by all of the other paniesehtrein sach party
Amendment No. 1 shall be governed by and construed in accordance with the laws oof‘tghls
Delaware. he State of

IN WITNESS WHEREQF, the parties hereto have caused this Amendment No. |
to be duly executed by their respective authorized officers as of the day and year first above
written.

Attested: TALK VISUAL CORPORATION

{s Andrew Beck By: /s/ Harold Snvder
Name: Harold Snyder
Title: Chief Financial Officer

VIDEOCALL INTERNATIONAL
Attested: : : CORPORATION

-—

/s Andrew Beck By: /s/ Harold Snyder
Name: Harold Snyder .
Title: Chief Financial Officer

LEGACY ACQUISITION, INC.

Attested:

/s Andrew Beck ~ By: /s/ Harold Snvder
Name: Harold Snyder
Title: Chief Financial Officer
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