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FLORIDA DEPARTMENT OF STATE

Katherine Harris
Secretary of State
CsC L

1201 Hays Street _*; | RES“BMIT

Tallahassee, FL 32301 Pleasegive original
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October 6, 1999

We have received your document for INDOOR COMFORT GROUP, INC. and
the authorization to debit your account in the amount of $43.75. However, the
document has not been filed and is being returned for the following:

The document must contain written acceptance by the registered agent, (i.e. “I
hereby am familiar with and accept the duties and responsibilities as registered
agent for said corporation/limited liability company"); and the registered agent's

signature.
If you have any questions concerning the filing of your document, please call
(850) 487-6907. ) . - '

Annette Ramsey T : - S .
Corporate Specialist Letter Number: 399A00048378
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION o
i o
, , G
oF o
/’(.3!
INDOOR COMFORT GROUP, INC. ’é{/;f

Pursuant to Sections 607.0704, 607.1003 and 607.1007 of the Florida Business
Corporation Act (the "FBCA"), the Articles of Incorporation of Indoor Comfort Group, Inc., are
hereby amended and restated in their entirety.

ARTICLE 1
Name and Principal Office

The name of the Corporation is Indoor Comfort Group, Inc. (hereinafter, the
"Corporation"), and the address of the principal office and mailing address of the Corporation is
1601 21* Avenue South, Nashville, Tennessee 37212.

ARTICLE II
Registered Agent and Office

The street address of the Corporation's registered office is 2665 South Bayshore Drive,
Miami, Florida 33133, and the name of its registered agent at such office is Peter W. Klein.

ARTICLE I
Purpose

The Corporation is formed to engage in any lawful act or activity for which corporatxons
may be organized under the FBCA, including amendments thereto.

ARTICLE IV
\ -

The Corporation shall have authority to tssue a total of 60,000,000 shares, consisting of
(1) 50,000,000 shares of common stock, $.01 par value per share (the “Common Stock), and
(i1) 10,000,000  shares of preferred stock, 3.01 par value per share (the “Preferred Stock”), of
which 6,835,714 shares have been designated Series A Convertible Preferred Stock. Article IV
hereof contains a description of the Preferred Stock and a statement of the designations and the
powers, privileges and rights, and the qualifications, limitations or restrictions thereof,



ok .
( .

OIMIMOorn.

A General. The voting, dividend and liquidation rights of the holders of the
Common Stock are subject to and qualified by the rights of the holders of the Preferred Stock.

B. Voting Rights. Each holder of record of Common Stock shall be entitled to one
vote for each share of Common Stock standing in Such holder’s name of the books of the
Corporation. Except as otherwise required by law or Article IV of these Articles of
Incorporation, the holders of Common Stock and the holders of Preferred Stock shall vote
together as a single class on all matters submitted to shareholders for a vote (including any action
by written consent).

C. Dividends. Subject to provisions of law and Article IV of these Articles of
Incorporation, the holders of Common Stock shall be entitled to receive dividends out of funds
legally available therefor at such times and. in such amounts as the Board of Directors may
determine in its sole discretion.

D. Liquidation. Subject to provisions of law and Article IV of these Articles of
Incorporation, upon any liquidation, dissolution or winding up of the Corporation, whether
voluntary or involuntary, after the payment or provisions for payment of all debts and liabilities
of the Corporation and all preferential amounts to which the holders of the Preferred Stock are
entitled with respect to the distribution of assets in liquidation, the holders of Common Stock
shall be entitled to share ratably in the remaining assets of the Corporation available for
distribution.

eferre
A, General. , o
1. Issuance of Preferred Stock in Classes or Series. The Preferred Stock of

the Corporation may be issued in one or more classes or series at such time or times and for such
consideration as the Board of Directors of the Corporation may determine. Each class or series
shall be so designated as to distinguish the shares thereof from the shares of all other classes and
series. Except as to thé relafivé designafions, preférences, powers, qualifications, rights and
privileges referred to in this Article IV, in respect of any or all of which there may be variations
between different classes or series of Preferred Stock, all shares of Preferred Stock shall be
identical. Different series of Preferred Stock shall not be construed to constitute different classes
of shares for the purpose of voting by classes unless otherwise specifically set forth herein.

2. i Variations es or Series of Preferre
Stock. The Board of Directors of the Corporation is expressly authorized, subject to the
limitations prescribed by law and the provisions of these Articles of Incorporation, to provide, by
adopting a resolution or resolutions, for the issuance of the undesignated Preferred Stock in one
or more classes or series, each with such designations, preferences, voting powers, qualifications,
special or relative rights and privileges as shall be stated in Articles of Amendment to the

» Articles of Incorporation, which sh_alI be filed in accordance with the FBCA, and the resolutions
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of the Board of Directors creating such class or series. The authority of the Board of Directors

with respect to each such class or series shall include, without limitation of the foregoing, the

right to determine and fix:

(a) the distinctive designation of such class or series and the number of
shares to constitute such class or series;

(b) the rate at which dividends on the shares of such class or series
shall be declared and paid, or set aside for payment, whether dividends at the rate so determined
shall be cumulative or accruing, and whether the shares of such class or series shall be entitled to
any participating or other dividends in addition to dividends at the rate so determined, and if so,
on what terms; o

(c) the right or obligation, if any, of the Corporation to redeem shares
of the particular class or series of Preferred Stock and, if redeemable, the price, terms and manner
of such redemption;

(d) the special and relative rights and preferences, if any, and the
amount or amounts per share, which the shares of such class or series of Preferred Stock shall be
entitled to receive upon any voluntary or involuntary liquidation, dissclution or winding up of
the Corporation; - '

(e) the terms and conditions, if any, upon which shares of such class or
series shall be convertible into, or exchangeable for, shares of capital stock of any other class or
series, including the price or prices or the rate or rates of conversion or exchange and the terms of
adjustment, if any;

63 the obligation, if any, of the Corporation to retire, redeem or
purchase shares of such class or series pursuant to a sinking fund or fund of a similar nature or
otherwise, and the terms and conditions of such obligation; ’

(g)  voting rights, if any, including special voting rights with respect to
the election of directors and matters adversely affecting any class or series of Preferred Stock;

(h) limitations, if any, on the issuance of additional shares of such
class or series or any shares of any other class or series of Preferred Stock; and

(1) such other preferences, powers, qualifications, special or relative
rights and privileges thereof as the Board of Directors of the Corporation, acting in accordance
with these Articles of Incorporation, may deem advisable and are not inconsistent with law and
the provisions of these Articles of Incorporation.

1. Designation. A total of 6,835,714 shares of the Corporation’s Preferred
Stock shall be designated as “Series A Convertible Preferred Stock.” As used herein, the term
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“preferred Stock” used without references to the Series A Convertible Preferred Stock means the
shares of Series A Convertible Preferred Stock and the shares of series of authorized Preferred
Stock of the Corporation issued and designated from tirhe to time by a resolution or resolutions
of the Board of Directors, share for share alike and without distinction as to class or series,
except as otherwise expressly provided for in this Article IV of these Articles of Incorporation or
as the context otherwise requires. '

2. Dividends.  Commencing December 14, 2004, the holders of record of
shares of the Series A Convertible Preferred Stock shall be entitled to receive cash dividends,
which shall be payable when, as and if declared by the Board of Directors, out of assets which
are legally available for the payment of such dividends, at an annual rate equal to $.25 per share
of Series A Convertible Preferred Stock (which amount shall be subject to equitable adjustment
whenever there shall occur after the date of issuance a stock dividend, stock split, combination,
reorganization, recapitalization, reclassification or other similar event involving the Series A
Convertible Preferred Stock), provided that such dividends shall not be currently payable and
shall only be payable when and if specifically provided herein. Dividends shall be cumulative,
without compounding, and shall accrue daily on each share of Series A Convertible Preferred
Stock from December 14, 2004. Dividends payable on the Series A Convertible Preferred Stock
for any period less than a full year shall be computed on the basis of the actual number of days
elapsed and a 365-day year. No dividends shall be paid or declared, and no other distribution
shall be made, on or with respect to the Common Stock of the Corporation as long as there are
shares of Series A Convertible Preferred Stock issued and outstanding. Upon the conversion of
shares of the Series A Preferred Stock into Common Stock of the Corporation, all cumulative
dividends with respect to such converied shares shall be cancelled.

3. Liquidation, Digsolution or Winding Up.

(a) Treatment at Liquidation, Dissolution or Winding Up. In the event
of any liquidation, dissolution or winding up of _the Corporation, “whether voluntary or
involuntary, before any distribution or payment is made to any holders of any shares of Common
Stock or any other class or series of capital stock of the Corporation designated to be junior to the
Series A Convertible Preferred Stock, and subject to the liquidation rights and preferences of any
class or series of Preferred Stock designated to be senior to, or on a parity with, the Series A
Convertible Preferred Stock, the holders of shares of Series A Convertible Preferred Stock shall
be entitled to be paid first out of the assets of the Corporation available for distribution to holders
of the Corporation’s capital stock whether such assets are capital, surplus or earnings, an amount
equal to $2.66 per share of Series A Convertible Preferred Stock (which amount shall be subject
to equitable adjustment whenever there shall occur a stock dividend, stock split, combination,
reorganization, recapitalization, reclassification or other similar event involving the Series A
Convertible Preferred Stock) plus any dividends accrued or declared but unpaid on such shares
(such amount, as so determined, is referred to herein as the “Series A Liquidation Value” with
respect to such shares). After payment has been made to the holders of the Series A Convertible
Preferred Stock, and any series of Preferred Stock designated to be senior to, or on a parity with,
the Series A Convertible Preferred Stock of the full liquidation preference to which such holders
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shall be entitled as aforesaid, the remaining assets shall be distributed among the holders of
Common Stock on a pro-rata basis.

{(b) Insufficient Funds. . If upon such liquidation, dissolution or
winding up the assets or surplus funds of the Corporation to be distributed to the holders of
shares of Series A Convertible Preferred Stock and any other then-outstanding shares of the
Corporation’s capital stock ranking on a parity with respect to payment on liquidation with the
Series A Convertible Preferred Stock (such shares being referred to herein as the “Series A Parity
Stock”) shall be insufficient to perinit payment to such respective holders of the full Series A
Liquidation Value and all other preferential amounts payable with respect to the Series A
Convertible Preferred Stock and such Series A Parity Stock, then the assets available for
payment or distribution to such holders shall be allocated among the holders of the Series A
Convertible Preferred Stock and such Series A Parity_Stock, pro rata, in proportion to the full
respective preferential amounts to which the Series ‘A Convertible Preferred Stock and such
Series A Parity Stock are each entitled.

(c) Distributions of Property. Whenever the distribution provided for
in this Section 3 shall be payable in property other than cash, the value of such distribution shall

be the fair market value of such property as determined in good faith by the Board of Directors,
unless the holders of .50% or more of the then outstanding shares of Series A Convertible
Preferred Stock request, in writing, that an independent appraiser perform such valuation, then by
an independent appraiser selected by the Board of Directors and reasonably acceptable to the
holders of 50% or more of the then outstanding shares of Series A Convertible Preferred Stock.

4, Voiin Wer.

(2) Geperal. Except as otherwise expressly provided in Section 9
hereof or as otherwise required by law, each holder of Series A Convertible Preferred Stock shall
be entitled to. vote on all matters and shall be entitled to that number of votes equal to the number
of whole shares of Coemmon Stock into which such holder’s respective shares of Series A
Convertible Preferred Stock could then be converted, pursuant to the provisions of Section 5
hereof, at the record date for the determination of shareholders entitled to vote on such matter or,
if no such record date is established, at the date such vote is taken or any written consent of
shareholders is solicited. Except as otherwise expressly provided in Section 9 hereof or as
otherwise required by law, the holders of shares of Preferred Stock and Common Stock shall vote
together as a single class on all matters. =~ _

5. Conversion Rights. The holders of the Series A Convertible Preferred
Stock shall have the following rights with respect to the conversion of such shares into shares of
Common Stock:

(a)  General. Subject to and in compliance with the provisions of this
Section 5, any or all shares of the Series A Convertible Preferred Stock may, at the option of the
holder thereof, be converted at any time into fully-paid and non-assessable shares of Common
Stock. The number of shares of Common Stock to which a holder of Series A Convertible
Preferred Stock shall be entitled to receive upon conversion shall be the product obtained by
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multiplying the Series A Applicable Conversion Rate (determined as provided in Section 5(b))
by the number of shares of Series A Convertible Preferred Stock being converted at any time.

(b) Applicable Conversion Rate. The conversion rate in effect at any
time for the Series A Convertible Preferred Stock (the “Series A Applicable Conversion Rate™)

shall be the quotient obtained by dividing $1.33 by the Series A Applicable Conversion Value, as
defined in Section 5(c). Initially, the Series A Applicable Conversion Rate shall be one (1), and

each share of Series A Convertible Preferred Stock shall initially be convertible mnto one (1) . . . . _ .

share of Common Stock. =

(©) Applicable Conversion- Value. . The Series A Applicable

Conversion Value in effect from time to time, except as adjusted in accordance with Section 5(d)
hereof, shall be $1.33 with respect to the Series A Convertible Preferred Stock (the “Series A
Applicable Conversion Value”).

(d) Value.

(i) (A)  Effect on”Series

ilutive Issuances of Comm ible Securities. If the Corporation shall,
while there are any shares of Series A Convertible Preferred Stock outstanding, issue or sell
shares of its Common Stock (or Common Stock Equivalents, as defined below) without
consideration or at a price per share less than the Series A Applicable Conversion Value in effect
immediately prior to such issuance or sale, then and in such event, such Series A Applicable
Conversion Value upon each such issuance or sale, except as hereinafter provided, shall be
reduced, concurrently with such issue, to a price (calculated to the nearest cent) determined by
multiplying the Series A Applicable Conversion Value in effect immediately prior to such
calculation by a fraction: ’

4} the numerator of which shall be (a) the
number of shares of Common Stock outstanding immediately prior to the issuance of
such additional shares of Common Stock or Comumon Stock Equivalents (calculated on a
fully diluted basis assuming the exercise or conversion of all then exercisable options,
warrants, purchase rights or convertible securities), plus (b) the number of shares of .
Common Stock which the net aggregate consideration, if any, received by the
Corporation for the total number of such additional shares of Common Stack or Comimon
Stock Equivalents so issued would purchase at the Series A Applicable Conversion Value
in effect immediately prior to such 1ssuance, and

(2)  the denominator of which shall be (a) the
number of shares of Common Stock outstanding immediately prior to the issuance of
such additional shares of Common Stock or Common Stock Equivalents (calculated on a
fully diluted basis assuming the exercise or conversion of all then exercisable options,
warrants, purchase rights or convertible securities), plus (b) the number of such additional
shares of Comimon Stock or Common Stock Equivalents so issued.
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The provisions of this Section 5(d)(i)(A) may be waived in any instance (without the necessity of
convening any meeting of sharcholders of the Corporation) upon the written consent of the
holders of at least 66.66% of the outstanding shares of Series A Convertible Preferred Stock.

(1 For the purposes of this Section 5(d)(i}, the
issuance of any warrants, options, subscription or purchase rights with respect to shares
of Common Stock and the issuance of any securities convertible into or exchangeable for
shares of Commion Stock, or the issuance of any warrants, options, subscription or
purchase rights with respect to such convertible or exchangeable securities (collectively,
“Common Stock Equivalents”), shall be deemed an issuance of Common Stock with
respect to the Series A Convertible Preferred Stock if the Net Consideration Per Share {as
hereinafier determined) which may be received by the Corporation for such Common
Stock Equivalents shall be less than the Series A Applicable Conversion Value in effect
at the time of such issuance. Any obligation, agreement or undertaking to issue Common
Stock Equivalents at any time in the future shalf be deemed to be an issuance at the time
such obligation, agreement or undertaking is made or arises. No adjustment of the Series
A Applicable Conversion Value shall be made under this Section 5(d)(i) upon the
issuance of any shares of Common Stock which are issued pursuant to the exercise,
conversion or exchange of any Common Stock Equivalents if any adjustment shall
previously have been made upon the issuance of any such Common Stock Equivalents as
above provided.

(2) Should the Net Consideration Per Share of
any such Common Stock Equivalents be increased or decreased from time to time, then,
upon the effectiveness of each such change, the Series A Applicable Conversion Value
will be that which would have been obtained (1) had the adjustments made upon the
issuance of such Common Stock Equivalents been made upon the basis of the actual Net
Counsideration Per Share of such securities, and (2} had adjustments made to the Series A
Applicable Conversion Value since the date of issuance of such Common Stock
Equivalents been made to such Series A Applicable Conversion Value as adjusted
pursuant to (1) above. Any adjustment of the Series A Applicable Conversion Value with
respect to this paragraph which relates to Common Stock Equivalents shall be
disregarded if, as, and when all of such Common Stock Equivalents expire or are
cancelled without being exercised, so that the Series A Applicable Conversion Value
effective immediately upon such cancellation or expiration shall be equal to the Series A
Applicable Conversion Value in effect at the time of the issnance of the expired or
cancelled Common Stock Equivalents, with such additional adjustments as would have
been made to the Series A Applicable Conversion Value had the expired or cancelled
‘Common Stock Equivalents not been issued. __ -
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(3)  For purposes of this paragraph, the “Net
Consideration Per Share” which may be received by the Corperation shail mean the
amount equal to the total amount of consideration, if any, received by the Corporation for
the issuance of such Common Stock Equivalents, plus the minimum amount of
consideration, if any, payable to the Corporation upon gxercise, Or conversion or
exchange thereof, divided by the aggregate number of shares of Common Stock that
would be issued if all such Common Stock Equivalents were exercised, exchanged or
converted.

1) (C)  Stock Dividends for Holders of Capital Stock Other

Than Common Stock. In the event that the Corporation shall make or issue, or shall fix a record

Jate for the determination of holders of any capital stock of the Corporation other than holders of
Comuiori Stock entitled to receive a dividend or other distribution payable in Common Stock or
securities of the Corporation convertible into or otherwise exchangeable for the Common Stock
of the Corporation, then such Common Stock or other securities issued in payment of such
dividend shall be deemed to have been issued for a consideration of $.01, except for (i) dividends
payable in shares of Common Stock payable pro rata to holders of Series A Convertible
Preferred Stock and to holders of any other class of stock (whether or not paid to holders of any
other class of stock), or (ii) with respect to the Series A Convertible Preferred Stock, dividends
payable in shares of Series A Convertible Preferred Stock '

0} {D) onsiderati er_tha h, For purposes of
this Section 5{d)(i), if a part or all of the consideration received by the Corporation in connection
with the issuance of shares of the Common Stock or the issuance of any of the securities
described in this Section 5{(d)(i) consists of property other than cash, such consideration shall be
deemed to have a fair market value as is reasonably determined in good faith by the Board of
Directors of the Corporation.

6y (B)  Exceptions to Anti-dilution. This Section 5(d)(i)
shall not apply under any of the circumstances which would constitute an Extraordinary
Common Stock Event (as described below). Further, this Section 5(d)(i) shall not apply with
respect 10:

(1 the shares of Common Stock (or options to
purchase such shares of Common Stock) issned or issuable at not less than fair market
value to officers, employees or directors of, or consultants to, the Corporation pursuant to
any stock purchase or option plan or other employee stock bonus arrangement as
provided by the Corporation's Board of Directors, the aggregate number of which shall
not exceed 800,000 shares of Common Stock (inclusive of shares subject to currently
outstanding employee options) prior to the one (1) year anniversary of the execution of
that certain Investors’ Rights Agreement dated as of December 14, 1998 among the
Company and certain holders of the Series A Convertible Preferred Stock, provided that
after such one (1) year anniversary, such number of shares may be increased by vote of
the Board of Directors; - -
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(2) securities issuable as a stock dividend or
upon any subdivision of shares of Common Stock, provided that the securities issued
pursuant to such stock dividend or subdivision are limited to additional shares of
Common Stock;

(3) securities issuable pursuant to a firm
commitment underwritten public offering” of the Corporation’s Common Stock
underwritten by a nationally recognized full-service investment bank pursuant to an
effective registration statement filed pursuant to the Securities Act of 1933, as amended,
covering the offer and sale of Common Stock for the account of the Corporatlon in which
the Corporation actually receives gross proceeds equal to or greater than $15,000,000 -
(calculated before deducting underwriting discounts and commissions and before
calculation of expenses) at a price per share of not less than $5.00 (following appropriate
adjustment in the event of any stock dividends, stock split, combination or other similar
recapitalization affecting sich shares) (a "Qualified Public Offering”);

(4) debt securities with no equity feature;

(5) securities issued in connection with
equipment or debt financing or leases (including securities issued in consideration of
guarantees of such financing or leases) which are approved by the Preferred Investor
Directors (as suchi férmi is defined in that certain Shareholders Agreement dated as of
December 14, 1998 among the Corporation and certain shareholders of the Corporation);

(6) the shares of Common Stock into which the
shares of Series A Convertible Preferred Stock are converted;

(7)  if expressly approved by the Corporation’s
Board of Directors, up to 20,000,000 shares of Common Stock in the aggregate issued in
acquisitions and/or to vendors, customers or co-venturers or other persons in similar -
commtercial or corporate partnering situations; and

(8) up to 115,000 shares of Comimon Stock
issued to officers, employees or directors of the Corporation prior to December 14, 1999
on substantially the same terms as the Restricted Stock Purchase Agreement dated as of
December 9, 1998 among the Company and the several “Purchasers” named therein.

(ii) traordinar tock Event. Upon the
happening of an Extraordinary Common Stock Event (as hereinafier defined), the Series A
Applicable Conversion Value (and all other conversion values set forth in Section S5(d)(i) above)
shall, simultaneously with the happening of such Extraordinary Common Stock Event, be
adjusted by multiplying the Series A Applicable Conversion Value by a fraction, the numerator
‘of which shall be the number of shares of Common Stock outstanding immediately prior to such

Extraordinary Common Stock Event and the denominator of which shall be the number of shares

of Common Stock outstanding immediately after such Extraordinary Common Stock Event, and
the product so obtained shall thereafter be the Series A Applicable Conversion Value. The Series
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A Applicable Conversion Value, as so adjusted, shall be readjusted in the same manmer upon the
happening of any successive Extraordinary Common Stock Event or Events.

An “Extraordinary Common Stock Event” shall
mean (1) the issue of additional shares of Common Stock as a dividend or other distribution on

outstanding shares of Common Stock, (ii) a subdivision of outstanding shares of Common Stock -

into a greater number of shares of Common Stock, or(iii) a combination or reverse stock split of
outstanding shares of Commeon Stock into a smaller number of shares of Common Stock.

(e)

(1) Mandatory Conversion of Preferred Stock. Immediately

upon the closing of a Qualified Public Offering, all ouistanding shares of Series A Convertible

Preferred Stock shall be converted automatically into the number of shares of Common Stock
into which such shares of Series A Convertible Preferred Stock are then convertible pursuant to
Section 5 hereof as of the closing of such Qualified Public Offering, without any further action
by the holders of such shares and whether or not the certificates representing such shares are
surrendered to the Corporation or its transfer agent.

(ii) erfific n_Mandator v

Upon the occurrence of the conversion events spemﬁed in the preceding paragraph (i), the
holders of the Series A Convertible Preferred Stock shall, upon notice from the Corporation,
surrender the certificates representing such shares at the office of the Corporation or of its
transfer agent for the Common Stock. Thereupon, there shall be issued and delivered to such
holder a certificate or certificates.for the number of shares of Common Stock into which the
shares of Series A Convertible Preferred Stock so surrendered were convertible on the date on
which such conversion occurred. The Corporation shall not be obligated to issue such
certificates unless certificates evidencing the shares of Series A Convertible Preferred Stock
being converted are either delivered to the Corporation or any such transfer agent, or the holder
notifies the Corporation that such certificates have been lost, stolen or destroyed and executes an
agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred
by it in connection therewith.

) Dividends. In the event the Corporation shall make or issue, or
shall fix a record date for the determination of holders of Common Sifock enfitled to receive a
dividend or other distribution (other than a distribution in liquidation or other distribution
otherwise provided for herein) with respect to the Common Stock payable in (i) securities of the
Corporation gther than shares of Comimon Stock, or (i1) other assets (excluding cash dividends or
distributions), then and in each such event provision shall be made so that the holders of the
Series A Converfible Preferred Stock shall receive upon conversion thereof in addition to the
number of shares of Common Stock receivable théreupon, the number of securities or such other
assets of the Corporation which they would have received had their Series A Convertible
Preferred Stock been converted into Common Stock on the date of such event and had they
thereafter, during the period from the date of such event to and including the Conversion Date (as
that term is hereafter defined in Section 5(j)), retained such securities or such other assets

MIAMUHEINM/ L0744 52/n1 1 w021 DXICIS09/99 R oo

10



receivable by them during such period, giving application to all other adjustments called for
during such period under this Section 5 with respect to.the rights of the holders of the Series A
Convertible Preferred Stock. '

(g} Capital Reorganization or Reclassification. If the Common Stock

issuable upon the conversion of the Series A Convertible Preferred Stock shall be changed into
the same or different number of shares of any class or classes of capital stock, whether by capital
reorganization, recapitalization, reclassification or otherwise (other than a subdivision or
combination of shares or stock dividend provided for elsewhere in this Section 5, or a merger,
consclidation or sale of all or substantially all of the Corporation’s capital stock or assets to any
other person), then and in each such event the holder of each share of Series A Convertible
Preferred Stock shall have the right thereafter to convert such share into the kind and amount of
shares of capital stock and other securities and property receivable upon such reorganization,
recapitalization, reclassification or other change by the holders of the number of shares of
Common Sfock into which such shares of Series A Convertible Preferred Stock might have been
converted immediately prior to such reorganization, recapitalization, reclassification or change,
all subject to. further adjustment as provided herein. '

(h)  Merger, Consolidation or Sale of Assets. If at any time or from

time to time there shall be a merger or consolidation of the Corporation with or into another
corporation (other than a merger or reorganization involving only a change in the state of
incorporation of the Corporation), or the sale of all or substantially all of the Corporation’s
capita] stock or assets to any other person, then, as a part of such reorganization, merger, or
consolidation or sale, provision shall be made so that the holders of the Series A Convertible
Preferred Stock shall thereafter be entitled to receive upon conversion of the Series A
Convertible Preferred Stock the number of shares of stock or other securities or property of the
Corporation, or of the successor corporation resulting from such merger or consolidation, to
which such holder would have been entitled if such holder had converted its shares of Series A
Convertible Preferred Stock immediately prior to such capital reorganization, merger,
consolidation or sale. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 5 to the end that the provisions of this Section 5 (including
adjustment of the Series A Applicable Conversion Value then in effect and the number of shares
of Commorn Stock or other securities issuable upon conversion of such shares of Series A
Convertible Preferred Stock) shall be applicable after that event in as nearly equivalent a manner
as may be practicable.

(i) Certificate as to Adjustments; Notice by Corporation. In each case

of an adjustment or readjustment of the Series A Applicable Conversion Rate, the Corporation at
its expense will furnish each holder of Series A Convertible Preferred Stock with a certificate
prepared by the Treasurer or Chief Financial Officer of the Corporation, showing such
adjustment or readjustment, and stating in detail the facts upon which such adjustment or
readjustment is based.

G) Exercise of Conversion Privilege. To exercise its conversion

11
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certificates represénting the shares being converted to the Corporation at its principal office, and
shall give written nofice to the Corporation at that office that such holder elects to convert such
shares. Such notice shall also state the name or names (with address or addresses) in which the
certificate or certificates for shares of Common Stock issuable upon such conversion shall be
issued. The certificate or ceriificates for shares of Series A Convertible Preferred Stock
surrendered for conversion shall be accompanied by proper assignment thereof to the
Corporation or in blank. “The date when such written notice is received by the Corporation,
together with the certificate or certificates representing the shares of Series A Convertible
Preferred Stock being converted, shall be the “Conversion Date.” As promptly as practicable
after the Conversion Date, the Corporation shall issue and shall deliver to the holder of the shares
of Series A Convertible Preferred Stock being converted, or on its writien order, such certificate
or certificates as it may request for the number of whole shares of Commeon Stock issuable upon
the conversion of such shares of Series A Convertible Preferred Stock in accordance with the
provisions of this Section 5, rounded up to the nearest whole share as provided in Section 5(k), in
respect of any fraction of a share of Common Stock issuable upon such conversion. Such
conversion shall be deemed to have been effected immediately prior to the close of business on
the Conversion Date, and at such time the rights of the holder as holder of the converted shares
of Series A Convertible Preferred Stock shall cease and the person(s) in whose name(s) any
certificate(s) for shares of Common Stock shall be issuable upon such conversion shall be
deemed to have become the holder or holders of record of the shares of Common Stock
represented thereby. :

(k)  No Issuance of Fractiomal Shares. No fractional shares of
Common Stock or scrip representing fractional shares shall be issued upon the conversion of
shares of Series A Convertible Preferred Stock. Instead of any fractional shares of Common
Stock which would otherwise be issuable upon conversion of Series A Convertible Preferred
Stock, the Corporation shall round up to the next whole share of Commeon Stock issuable upon
the conversion of shares of Series A Convertible Preferred Stock. The determination as to
whether any fractional shares of Common Stock shall be rounded up shall be made with respect
to the aggregate number of shares of Series A Convertible Preferred Stock being converted at any
one time by any holder thereof, not with respect to each share of Series A Convertible Preferred
Stock being converted.

6] Partial Conversion. In the event some but not al] of the shares of
Series A Convertible Preferred Stock represented by a certificate(s) surrendered by a holder are
converted, the Corporation shall execute and deliver to or on the order of the holder, at the
expense of the Corporation, a new certificate represeriting the number of shares of Series A
Convertible Preferred Stock which were not converted.

(m) Reservation of Common Stock. The Corporation shall at all times
reserve and keep available out of its authorized but unissued shares of Common Stock, solely for
the purpose of effecting the conversion of the shares of the Series A Convertible Preferred Stock,
such number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of the Series A Convertible Preferred Stock (including any
shares of Series A Convertible Preferred Stock represented by any warrants, options, subscription
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or purchase rights for Series A Convertible Preferred Stock), and if at any time the number of
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion
of all then outstanding shares of the Series A Convertible Preferred Stock (including any shares
of Series A Convertible Preferred Stock represented by any warrants, options, subscriptions or
purchase rights for such Preferred Stock), the Corporation shall take such action as may be
necessary to increase its authorized but unissued shares of Common Stock to such number of
shares as shall be sufficient for such purpose.

(n)  No Reissuance of Preferred Stock. No share or shares of Series A

Convertible Preferred Stock acquired 7bywthe Corporation by reason of redemption, purchase, .

conversion or otherwise shall be reissued, and all such shares shall be cancelled, retired and

eliminated from the shares which the Corporation shall be authorized to issue, The Corporation

shall from time to time take such appropriate corporate action as may be necessary to reduce the
authorized number of shares of the Series A Convertible Preferred Stock.

6. Registration of Transfer. The Cerporation will keep at its principal office
a register for the registration of shares of Preferred Stock. Upon the surrender of any certificate

representing shares of Preferred Stock at such place, the Corporation will, at the request of the o

record holders of such certificate, execute and deliver (at the Corporation’s expense) a new
certificate or certificates in exchange therefore representing the aggregate number of shares of
Preferred Stock represented by the surrendered certificate. Each such new certificate will be
registered in such name and will represent such number of shares of Preferred Stock as is
required by the holder of the surrendered certificate and will be substantially identical in form to
the surrendered certificate.

7. Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder will be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any certificate evidencing shares of Preferred Stock, and
in the case of any such loss, theft or destruction, upon receipt of an unsecured indemnity from the
holder reasonably satisfactory to the Corporation or, in the case of such mutilation upon
surrender of such certificate, the Corporation will (at its expense) execute and deliver in lieu of
such certificate a new certificate of like kind representing the number of shares of Preferred
Stock represented by such lost, stolen, destroyed or mutilated certificate and dated the date of
such lost, stolen, destroyed or mutilated certificate.

8. No Dilution or Impairment. The Corporation will not, by amendment of
its Articles of Incorporation or through any reorganization, transfer of capital stock or assets,
consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid
or seek to avoid the observance or performance of any of the terms of the Preferred Stock set
forth herein, but will at all times in good faith assist in the carrying out of all such terms and will
take all such action as may be necessary or appropriate in order that the Corporation may validly
and legally issue fully paid and nonassessable shares of stock on the conversion of all Preferred
Stock from time to time outstanding. . '
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g, Notices of Record Date. In the event of: .

(a) any taking by the Corporation of a record of the holders of any
class of securities for the purpose of determining the holders thereof who are entitled to receive
any dividend or other distribution, or any right to subscribe for, purchase or otherwise acquire
any shares of capifal stock of any class or any other securities or property, or to receive any other
right, or

(b) any capital reorganization of the Corporation, any reclassification
or recapitalization of the capital stock of the Corporation, any merger or consolidation of the
Corporation, or any trarisfer of all or substantially all of the assets of the Corporation to any other
corporation, or any other entity or person, or

(c)  any voluntary or involuntary dissolution, liquidation or winding up
of the Corporation, S , T

then and in each such event the Corporation shall mail or cause to be mailed to each holder of
Preferred Stock a notice specifying (i) the date on which any such record is to be taken for the
purpose of such dividend, distribution or right and a description of such dividend, distribution or
right, (ii) the date on which any such reorganization, reclassification, recapitalization, transfer,
consolidation, merger, dissolution, liquidation or winding up is expected to become effective,
and (iii) the time, if any, that is to be fixed, as to when the holders of record of Common Stock
(or other securities) shall be entitled to exchange their shares of Common Stock (or other
securities) for securities or other property deliverable upon such reorganization, reclassification,
recapitalization, transfer, consolidation, merger, dissolution, liquidation or winding up. Such
notice shall be mailed by first class mail, postage prepaid, at least ten (10) days prior to the
earlier of (1) the date specified in such notice on which such record is to be taken and (2) the date
on which such action is to be taken. :

10. Notices. Except as otherwise expressly provided, all notices referred to
herein will be in writing and will be delivered by registered or certified mail, return receipt
requested, postage prepaid and will be deemed to have been given when so mailed (i) to the
Corporation, at its principal exectitive offices and (ii) to any shareholder, at such holder’s address
as it appears in the stock records of the Corporation (uiiless otherwise indicated in writing by any
such holder).

ARTICLE V
aw A ment

Tn furtherance and not in limitation of the powers conferred by the laws of Florida, each
of the Board of Directors and shareholders is expressly authorized and empowered to make, alter,
adopt, amend and repeal any provision of the Bylaws of the Corporation in any respect not
inconsistent with the laws of the State of Florida or with these Articles of Incorporation. The
shareholders of the Corporation may amend or adopt a bylaw that fixes a greater quorum or
voting requirement for shareholders (or voting groups-of shareholders) than is required by law.
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ARTICLE VI
Shareholder Meetings: Keeping of Books

Meetings of shareholders may be held within or without the State of Florida, as the
Bylaws may provide. The books of the Corporation may be kept (subject to any provision
contained in the FBCA) outside the State of Florida at such place or places as may be designated
from time to time by the Board of Directors or in the Bylaws of the Corporation.

ARTICLE vII
Indemnification

The Corporation shall indemnify its directors to the fullest extent authorized or permitted
by law, as now or hereafter in effect, and such right to indemnification shall continue as to a
person who has ceased to be a director of the Corporation and shall inure to the benefit of his or
her heirs, executors and personal and legal representatives; provided, however, that, except for
proceedings to enforce rights to indemmification, the Corporation shall not be obligated to

indemnify any director {(or his or her heirs, executors or personal or legal representatives) in

connection with a proceeding (or part thereof) initiated by such person unless such proceeding
(or part therecof) was authorized or consented to by the Board of Directors. The right to
mdemnification conferred by this Article VII shall include the right to be paid by the Corporation
the expenses incurred in defending or otherwise participating in any proceeding in advance of its
final disposition only upon the Corporation’s receipt of an undertaking by or on behalf of the
director to repay such amounts if it shall be ultimately determined that he or she is not entitled to
be indemnified by the Corporation as authorized in this Article VI

The Corporation may, to the extent authorized from time to time by the Board of
Directors, provide rights to indemmnification and to the advancement of expenses to employees
and agents of the Corporation similar to those conferred in this Article VII to directors of the
Corporation. ‘ o )

The rights to indemnification and to the advance of expenses conferred in this Article VII
shall not be exclusive of any other right which any person may have or hereafter acquire under
these Articles of Incorporation, the Bylaws of the Corporation, any statute, agreement, vote of
shareholders or disinterested directors or otherwise.

Any repeal or modification of this Article VII shall not adversely affect any rights to
indemnification and to the advancement of expenses of a director of the Corporation existing at
the time of such repeal or modification with respect to any acts or omissions occurring prior to
such repeal or modification.
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ARTICLE VIII
Director Liability

No director shall be personally liable to the Corporation or any of its shareholders for
monetary damages for breach of fiduciary duty as a director, except to the extent such exemption
from liability or limitation thereto is not permitted under the FBCA as the same exists or may
hereafter be amended. If the FBCA is amended hereafter to authorize the further elimination or
limitation of the liability of directors, then the liability of a director of the Corporation shall be
eliminated or limited to the fullest extent authorized by the FBCA, as so amended. Any repeal or
modification of this Article VIII shall not adversely affect any right or protection of a director of
the Corporation existing at the time of such repeal or modification with respect to acts or
omissions occurring prior to such repeal or modification.

ARTICLE IX
Amendment  _

The Corporation reserves the right to amend, alter, change or repeal any provision
contained in these Articles of Incorporation, or any amendment thereto, in the manner now or
hereafter conferred by statute, and any right conferred upon the shareholders is subject to this
reservation. .

ARTICLE X
Board of Directors

The Board of Directors of the Corporation shall consist of at Ieast one director with the
exact number to be fixed from time to time in the manner provided in the Corporation's Bylaws.

N T "
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IN WITNESS WHEREOF, the undersigned, for the purpose of amending and restating
the Corporation's Articles of Incorporation, pursuant to the FBCA, has signed these Amended
and Restated Articles of Incorporation this DOQthdaywf Sgptember, 1999.

Mﬁi{pm\?n, Chief Executive Officer
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CERTIFICATE
RE
AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
INDOOR COMFORT GROUP, INC.

Indoor Comfort Group, Inc., a Florida corporation (the "Corporation"™), hereby
certifies, pursuant to and in accordance with Section 607.1007 of the Florida Business
Corporation “Act for the purpose of filing its Amended and Restated Articles of
Incorporation with the Department of State of the State of Florida, that:

1.

2.

The name of the Corporation is Indoor Comfort Group, Inc.

The Corporation's Amended and Restated Articles of Incorporation
attached hereto (the "Restated Articles") contain amendments to the
Corporation's Articles of Incorporation that provide for an increase in the
number of shares of Preferred Stock designated as Series A Convertible
Preferred Stock from 6,766,917 to 6,835,714,

‘The Restated Articles contain certain amendments to the Corporation's

Articles of Incorporation that require shareholder approval, and the
Restated Articles were unanimously adopted and approved (i) effective as
of September N , 1999 by the Corporation's Board of Directors and (i1)
effective as of September>Q , 1999 by the Corporation’s shareholders, in
each case, the number of votes cast being sufficient for approval.

IN WITNESS WHEREOF, the undersigned has executed this Certificate as of
September o , 1999, '

Name: ' Howard Lipman
Title: Chiet Executive Officer
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