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\i CT CORPORATION

April 22, 2003

Secretary of State, Florida
409 East Gaines Street
Tallahassee FLL 32399

Re: Order #: 5835504 S0
Customer Reference 1:  87487.0001
Customer Reference 2:

Dear Secretary of State, Florida:
Please file the attached:

EdVerify, Inc. (FL)
Merger (Discontinuing Company)
Florida

EdVerify Holdings, Inc. (DE)
Merger (Survivor)
Florida

Enciosed please find a check for the requisite fees. Please return evidence of filing(s) to my attention.

If for any reason the enclosed cannot be filed upon receipt, please contact me immediately at
(850) 222-1092. Thank you very much for your help.

640 East Jefferson Sireet
Tallohassee, FL 32301
Tel. 850 222 1092

Fax 850 222 7415 Page 1 of2
gelo

A CCH LEGAL INFORMATION SERVICES COMPANY



CT CORPORATION

Sincerely,

Jeffrey J Netherton
Sr. Fulfillment Specialist

Jeff Netherton@ecch-lis.com

660 East Jefferson Street
Tallahassee, FL 32301
Tel. 850 222 1092

Fax 850 222 7415
Page 2 of 2
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ARTICLES OF MERGER
Merger Sheet

MERGING:

EDVERIFY, INC., a Florida corporation, P98000079720

INTO

EDVERIFY HOLDINGS, INC., a Delaware entity not qualified in Florida.

File date: April 22, 2003
Corporate Specialist: Cheryl Coulliette

Division of Corporations - P.O. ROX 4327 -Taliabhassee Florida 32314



ARTICLES OF MERGER

MERGING =
EDVERIFY, INC., a Florida corporation, Fg;:;

WITH AND INTO “,.:‘z.:

EDVERIFY HOLDINGS, INC., a Delaware corporation o

o
L0:) Ha 22 U4V

i

(Pursuant to Section 607.1104 of the Florida Business Corporation Act}

EdVerify, Inc., a Florida corporation (the “Corporation”), DOES HEREBY
CERTIFY:

FIRST: That the Corporation and EdVerify Holdings, Inc., a Delaware
corporation (“Holdings™), are the constituent corporations in the Merger (as defined

below) and are incorporated and existing under the laws of the States of Florida and
Delaware, respectively.

SECOND: That the plan of merger (the “Plan of Merger”) describing the
terms and conditions of the merger of the Corporation with and into Holdings (the
“Merger”) has been approved, adopted, certified, executed and acknowledged by the
Corporation on April 17, 2003 in accordance with Section 607.1104 of the Florida

Business Corporation Act (the “FBCA”) and by the Corporation in accordance with
Section 253 of the General Corporation Law of the State of Delaware (the “DGCL").

THIRD: That the required vote of the shareholders of the Corporation, by
written consent, approved the Merger and the Plan of Merger.

FOURTH: That the sole stockholder of Holdings, by written consent,

approved the Merger and the Plan of Merger and waived the mailing requirement
in accordance with Section 607.1104 of the FBCA. '

FIFTH: That Holdings shall be the surviving corporation and that the

Certificate of Incorporation of Holdings shall remain in full force and effect and
shall be the Certificate of Incorporation of the surviving corporation.

\WBA - 87487/0001 - [51388 v1
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IN WITNESS WHEREOF, the Corporation has caused these Articles
of Merger to be signed by an authorized officer, this 17th day of April, 2003.

\N\BA - 87487/0001 - 154367 v1

EDVERIFY, INC.

By: \YM\ D Moo
Name: Judith D. Moore
Title: President and Chief Executive
Officer

EDVERIFY HOLDINGS, INC.

By: Woh  §y Moee
Name: Judith D. Moore
Title: President and Chief Executive
Officer '




EXHIBIT A

PLAN OF MERGER
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FLAN OF MERGER .

THIS PLAN OF MERGER, dated as of April 17, 2003 (this “Agreement”), is entered
into between EdVerify, Inc., a Florida corporation (the “Company™), and EdVerify Holdings, Inc., a
wholly owned subsidiary of the Company and a Delaware corporation (“Holdings”).

RECITALS

WHEREAS, the Board of Directors and shareholders of the Company have
determined that the merger of the Company with and into Holdings (the “Merger”), in accordance
with the provisions of the Florida Business Corporation Act, as amended {the “FBCA™} and the
Delaware General Corporation Law, as amended (*DGCL™), and subject to the terms and conditions
of this Agreement, is advisable and in the best interests of the Company; and

WHEREAS, the sole stockholder of Holdings has determined that the merger of the
Company into Holdings, in accordance with the provisions of the DGCL and subject to the terms and
conditions of this Agreement, is advigable and in the best interests of Holdings.

AGREEMENT

NOW, THEREFORE, in constderation of the foregoing and the mutual
representations, warranties, covenants and agreements contained herein and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged the parties
hereto intending to be legally bound do hereby agree as follows:

1. Merger. Upon the terms and subject to the conditions set forth in this Agreement,
the Company shall be merged with and into Holdings. The Merger shall be consummated by filing
(1} with the Secretary of State of the State of Florida a properly executed articles of merger in such
form as is required by the relevant provisions of the FBCA (the “Articles of Merger”), in substantially
the form as attached as Exhibit A and (ii) with the Secretary of State of the State of Delaware a
properly executed certificate of ownership and merger in such form as is required by the relevant
provisions of the DGCL (the “Certificate of Ownership and Merger™), in substantially the form as
attached as Exhibit B. The Merger shall become effective (the “Effective Time”) upon the later to
occur of (i) the effective time of filing of the Articles of Merger with the Secretary of State of the State
of Florida and (ii) the effective time of filing of the Certificate of Ownership and Merger with the
Secretary of State of the State of Delaware.

2. Effects of Merger. The Merger shall have the effects set forth in this Agreement,
Section 607.1106 of the FBCA and Section 259 of the DGCL.

3. Surviving Corporation. Following the Effective Time, the separate business entity
existence the Company shall cease and Holdings shall be the surviving corporation in the Merger
(the “Surviving Company”) and shall succeed {p and assume the rights and obligations of the
Company in accordance with applicable law.

4, Qﬁﬂ}ﬁ&ﬁtﬁ_ﬁf_hﬂmmtmn At the Effective Time, the certificate of incorporation of
Holdings, as attached as Eghibit C, shall be the certificate of incorporation of the Survwmg

Corporation until thereafter amended in accordance with applicable law.

5, Bylaws. The bylaws of Holdings as in effect immediately prior to the Effective Time,
as attached herecto as Exhibit D, shall be the bylaws of the Surviving Company until thereafter
amended as provided therein or by applicable law.

N\ABA. - §7487/0001 - 161383 v2
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6. Board of Directors and Officers. The directors of the Company immediately prior to
the Effective Time shall be the directors of the Surviving Company following the Effective Time and
such persons shall serve as directors until their respective successors are duly elected or appointed
and qualified in the manner provided in the certificate of incorporation and bylaws of the Surviving
Company. The officers of the Company immediately prior to the Effective Time shall be the officers
of the Surviving Company following the Effective Time and such persons shall serve as officers until
their respective successors are duly elected or appointed and qualified in the manner provided in the
certificate of incorporation and bylaws of the Surviving Company.

7. Convergion of Securities. At the Effective Time, by virtue of the Merger and without
any further action on the part of (i) the Company, (i) Holdings or (ili} the holder of any of the
following:

(A) each issued and outstanding share of common stock, $0.001 par value per
share, of the Company (the “Company Common Stock”) shall be converted into one validly
issued, fully paid and non-agsessable share of common stock, $0.0001 par value per share, of
the Surviving Company (the “Surviving Company Common Stock™;

(B) each option granted by the Company to purchase Company Common Stock
which is outstanding immediately prior to the Effective Time (the “Converted Option™) shall
cease to represent a right to acguire Company Common Stock and shall be converted into an
option to purchase the same number of shares of Surviving Company Common Stock and on
the same terms as under the Converted Option;

) each warrant issued by the Company exercisable to purchase Company
Common Stock which is outstanding immediately prior to the Effective Time (the “Converted
Warrant”) shall cease to represent a right to purchase Company Common Stock and shall be
converted into a warrant to purchase the same number of shares of Surviving Company
Common Stock and on the same terms as under the Converted Warrant;

(o)) each issued and outstanding share of Series A Convertible Preferred Stock,
$0.001 par value per share, of the Company shall be converted into one validly issued, fully
paid and non-assessable share of Series A Convertible Preferred Stock, $0.0001 par value per
share, of the Surviving Company;

(E) each issued and outstanding share of Series B Convertible Preferred Stock,
$0.001 par value per share, of the Company shall be converted into one validly issued, fully
paid and non-assessable share of Series B Convertible Preferred Stock, $0.0001 par value per
share, of the Surviving Company;

€] each issued and outstanding share of Series C Convertible Preferred Stock,
$0.001 par value per share, of the Company shall be converted into one validly issued, fully
paid and non-assessable share of Senes {C Convertible Preferred Stock, $0.0001 par value per
share, of the Surviving Company;

(G) ' each issued and outstanding share of Series D-1 Convertible Preferred Stock,
$0.001 par value per share, of the Company shall be converted into one valldly issued, fully
paid and non-assessable share of Series D-1 Convertible Preferred Stock, $0.0001 par value
per share, of the Surviving Company; and

(H) each issued and outstanding share of Series E Convertible Preferred Stock,
$0.001 par value per share, of the Company shall be converted into one validly issued, fully

NNABA - BT487/0001 - 151383 v2
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paid and non-assessable share of Series E Convertible Preferred Stock, $0.0001 par value per
share, of the Surviving Company.

8. Conditions to Consummation of Merger. Consummation of the Merger is subject to
the following conditions precedent: (i) this Agreement shall have been duly authorized by all
necessary corporation action on the part of the Company and on the part of Holdings and (i) the
Company and Holdings shall have received all consents, orders or approvals and shall have satisfied
all ather requirements prescribed by law that are necessary for consummation of the Merger,

From and after the Effective Time, all of the estate property, rights, privileges, powers and
franchises of the Company shall become vested in and held by the Surviving Company as fully and
entirely and without change or diminution as the same were before held and enjoyed by the
Company, and the Surviving Company shall assume all the obligations of the Company.

10. Holdings Naime Change. Pursuant to Section 253(b), at the Effective Time, the name
of Holdings shall change to “EdVerify, Inc.”

11. Termination: Amendment. This Agreement may be terminated and abandoned by
action of the Boards of Directors of the Company and Holdings at any time prior to the Effective
Time, whether before or after approval by the shareholders of either or both of the parties hereto,
The Boards of Directors of the parties hereto may amend this Agreement at any time prior to the
Effective Time; provided, that an amendment made subsequent to the approval of this Agreement by
the shareholders of either of the parties hereto shall not (i) change the amount or kind of shares,
securities, cash, property or rights to be received in exchange for or on conversion of all or any of the
shares of the parties hercto or (i) change any other term or conditions of this Agreement if such
change would adversely affect the holders of any capital stock of either party hereto,

12. Inspection of Agreement. Executed copies of this Agreement shall be on file at 1001
Fleet Strect, Baltimore, Maryland 21202. A copy of this Agreement shall be furnished by Holdings,
upon request and without cost, to any atockholder of the Company or Holdings.

13. Governing Law. This Agreement shall in all respects be construed, interpreted and
enforced in accordance with and governed by the laws of the State of Delaware without regard to its
confliets of law principles or rules. *

[Signatures Appear on Following Page]

S\ABA - BT487/0001 - 151383 v2.4



IN WITNESS WHEREOPF, each of the parties hereto has caused this Plan of Merger to be
executed on its behalf by its officer duly authorized, all as of the date first above written.

EDVERIFY, INC.
a Florida corporation

By: \\3(\1&&\ 2 Menore,

Name: Judith D. Moore

Title: President and Chief Executive
Officer

EDVERIFY HOLDINGS, INC.

a Delaware corporation

Byt Tk D) Noore-

Name' Judith D. Moore

Title: President and Chief Executive
Officer

SOBA - BT48TIO001 + 154367 vi



EXHIBIT A

ARTICLES OF MERGER
MERGING
EDVERIFY, INC., a Florida corporation,
WITH AND INTO
EDVERIFY HOLDINGS, INC,, a Delaware corporation
(Pursuant to Section 607.1104 of the Florida Business Corporation Act)
EdVerify, Inc., a Florida corporation (the “Corporation™, DOES HEREBY CERTIFY:

FIRST: That the Corporation and EdVerify Holdings, Inc., a Delaware corporation
(*Holdings™), are the constituent corporations in the Merger (as defined below) and are incorporated
and cxisting under the laws of the States of Florida and Delaware, respectively.

SECOND: That the plan of merger (the “Plan of Merger”) describing the terms and
conditions of the merger of the Corporation with and into Holdings (the “Merger”) has been
approved, adopted, certified, executed and acknowledged by the Corporation on April 17, 2003 in
accordance with Section 607.1104 of the Florida Business Corporation Act (the “FBCA”) and by the
Corporation in accordance with Section 253 of the General Corporation Law of the State of Delaware
(the “DGCL"). o '

THIRD: That the required vote of the shareholders of the Corporation, by written consent,
approved the Merger and the Plan of Merger.

FOURTH: That the sole stockholder of Holdings, by written consent, approved the Merger
and the Plan of Merger and waived the mailing requirement in accordance with Section 607.1104 of
the FBCA. ' T ' G

FIFTH: That Holdings shall be the surviving corporation and that the Certificate of

Incorporation of Holdings shall remain in full force and effect and shall be the Certificate of
Incorporation of the surviving corporation.

\NMBA - 8748770001 - 151383 v2



IN WITNESS WHEREOPF, the Corporation has caused these Articles of Merger to be signed

by an authorized officer, this ___ day of

N\ABA - 87487/0001 - 161383 v

2003.

EDVERIFY, INC. -

By:

Name: Judith D. Moore
Title: President and Chief Executive
Officer

EDVERIFY HOLDINGS, INC.

By:

Name: Judith D. Moore
Title: President and Chief Executive
Officer



EXHIBIT B

CERTIFICATE OF OWNERSHIP AND MERGER
MERGING
EDVERIFY, INC., a Florida corporation
WITH AND INTO .
EDVERIFY HOLDINGS, INC., a Delaware corporation

(Pursuant to Section 253 of the
Delaware General Corporation Law)

EdVerify, Inc., a corporation organized and existing under the laws of the State of
Florida (“EdVerify”), DOES HEREBY CERTIFY:

FIRST: That EdVerify owns all of the outstanding shares of common stock, par
value 80.001 per share (the only outstanding class of stock), of EdVerify Holdings, Inc. (“Holdings™)
as of the date hereof,

SECOND: That the merger of EdVerify with and into Holdings (the “Merger™)
pursuant to Section 253 of the Delaware General Corporation Law, in which Holdings shall be the
surviving corporation, has been approved by resolutions of the Board of Directors of EdVerify on
March 12, 2003, a copy of which is attached hereto as Exhibit 4 (the “BdVerify Board Resolutions™).

THIRD: That the merger has been adopted, approved, certified, executed and
acknowledged by EdVerify in accordance with the laws of the State of Florida.

FOURTH: That the Merger has been approved by holders of the outstanding stock
of EdVerify entitled to vote thereon in accordance with the Florida Business Corporation Act,

FIFTH: That the name of Holdings is hereby changed, pursuant to Section 253(b) of
the Delaware General Corporation Law and the EdVerify Board Resolutions, to “EdVerify, Inc.”

SIXTH: That the EdVerify Board Resolutions provide for the pro rata issuance of
stock of Holdings to the holders of the stock of EdVerify on surrender of any certificates therefor.

[SIGNATURE APPEARS ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, EdVerify has caused this Certificate of Ownership and
Merger to be executed by its duly authorized officer this _ day of , 2003.

EDVERIFY, INC.
a Florida corporation

By:

Name: Judith D. Moore
Title: President and Chief Executive
Officer

\M\BA - 87487/0001 - 151383 v2



EXHIBIT C

CERTIFICATE OF INCORPORATION
oF
EDVERIFY HOLDINGS, INC.

FIRST. The name of this corporation is EdVerify Holdings, Ine¢. (the “Corporation”.

SECOND. The address of its registered office in the State of Delaware is Corporation Trust
Center, 1209 Orange Street, in the City of Wilmington, County of New Castle. The name of its
registered agent at such address is The Corporation Trust Company.

THIRD. The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of Delaware (the
“Delaware General Corporation Law”). The Corporation shall have all power necessary or
convenient to the conduct, promotion or attainment of such acts and activities.

FourTH. This Corporation is authorized to issue two classes of stock to be designated,
respectively, “Common Stock” and “Preferred Stock.” The total number of shares which the
Corporation is authorized to issue is 190,000,000 shares, of which (a) 120,000,000 shares shall be
Common Stock (the “Common Stock™ and (b) 70,000,000 shares shall be Proferred Stock (the
“Preferred Stock™. The Preferred Stock and Common Stock shall each have a par value of one one-
hundredth of one cent ($0.0001). .

Of the Corporation’'s authorized Preferred Stock (2) 1,250,000 shares shall be designated as
Series A Convertible Preferred Stock (the “Series A Preferred”), (b) 752,920 shares shall be
designated as Series B Convertible Preferred Stock (the “Series B Preferred™), (¢) 1,046,823 shares
shall be designated as Series C Convertible Preferred Stock (the “Series C Preferred™, (d) 3,000,000
sharcs shall be designated as Series -1 Convertible Preferred Stock (the “Series D Preferred”), and
{e) 50,000,000 shares shall be degignated as Series E Convertible Preferred Stock (the “Series E
Preferred”). The Series D Preferred and the Series E Preferred shall be collectively referred to
herein as the “Senior Preferred Stock.” The Series A Preferred, Series B Preferred and Series C
Preferred shall be collectively referred to herein as the “Junior Preforred Stock.” The Senior
Preferred Stock and the Junior Preferred Stock shall be referred to herein as the “Designated
Preferred Stock.”

The designations, preferences, powers, qualifications, and special or relative rights or
privileges of the Common Stock and the Preferred Stock shall be as set forth below.

1. RELATIVE SENIORITY.

The Series D Preferred and the Series E Preferred shall rank pari péssu to each
other and senior to all other equity securities of the Corporation, including the Junior Preferred
Stock and the Common Stock, with respect to dividend, liquidation, conversion and redemption
rights. The Series A Preferred and the Series B Preferred shall rank pari passu to each other and
senior only to the Series C Preferred and the Common Stock, with respect to dividend, liquidation
and conversion rights. The Series C Preferred shall rank senior only to the Common Stock, with
respect to dividend, liquidation and conversion rights.

N\ABA - 8§7487/0001 - 161383 v2



2. DIVIDEND RIGHTS.

(a) Senior Preferred Stock, The holders of Senior Preferred Stock, in preference to
all holders of Junior Preferred Stock and Common Stock, shall be entitled to receive out of funds
legally available for the purpose, cumulative dividends as provided in this Section 2. Dividends on
each share of Senior Preferred Stock shall acerue at the rate of 8% per annum on the sum of (i) with
respect to the Series D Preferred, $1.1849 plus all acerued and unpaid dividends acerued thereon
pursuant to this Section 2 and (i) with respect to the Series E Preferred, $0.156 plus all accrued and
unpaid dividends accrued thercon pursuant to this Section 2 (collectively, the “Senior Preferred
Dividends™. The Senior Preferred Dividends shall commence to acerue on each share of Senior
Preferred Stock from the date of the issuance of any Senior Preferred Stock as if the Senior Preferred
Stock was issued (i) with respect to the Series D Preferred, on June 15, 2001 and (i1} with respect to
the Series E Preferred, on June 6, 2002 and will be calculated and compounded annually on
December 31 of each year (each a “Dividend Date”) in respect of the prior twelve-month period
prorated on a daily basis for partial periods. The Senior Preferred Dividends shall be payable within
10 days of the Dividend Date as follows: (i) with respect to the Series D Preferred, (A) until June 15,
2004, the Senior Preferred Dividends on the Series D Preferred will be paid in additional shares of
Series D Preferred, unless the holders of a majority of the Series D Preferred consent to such
payment in cash, and (B) after June 15, 2004, the Senior Preferred Dividends on tHg Series D
Preferred will be paid, in the sole discretion of the Board of Directors, in either cash or additional
shares of Series D Preferred; and (ii) with respect to the Series E Preferred, (A) until June 6, 2005,
the Senior Preferred Dividends on the Series E Preferred will be paid in additional shares of Series E
Preferred, unless the holders of a majority of the Series E Preferred consent to such payment in cash,
and (B) after June 6, 2005, the Senior Preferred Dividends on the Series B Preferred will be paid, in
the sole discretion of the Board of Directors, in either cash or additional shares of Series E Preferred.
No dividends or other distributions shall be authorized, declared, paid or set apart for payment with
respect 10 Junior Preferred Stock, Common Stock or any other equity securities of the Corporation
unless the Senior Preferred Dividends are first declared and paid in full with respect to the Senior
Preferred Stock.

(b} Junior Preferred Stock. Subject to Section 2(a) above, the holders of Junior
Preferred Stock shall be entitled to receive, when and as declared by the Board of Directors, if at all,
dividends on a parity with each holder of shares of Common Stock. Such dividends shall be payable
per each share of Junior Preferred Stock in an amount equal to the dividends per share payable on
the number of shares of Common Stock into which such shares of Junior Preferred Stock is
convertible on the record date for determining eligibility to receive such dividends, or if no such
record date is established, on the date such dividends are actually paid.

(¢) Common Stock. Subject to Section 2(a) above, when, as and if dividends with
respect to the Common Stock are declared by the Board of Directors, whether payable in cash, in
property or in securities of the Corporation, the holders of Common Stock shall be entitled to share
equally in and to receive such dividends in accordance with the number of shares of Common Stock
held by each such holder. v

3 VOTING RIGHTS.

() Preferred Stock. Except ag otherwise provided herein or as required by law,
each holder of shares of Designated Preferred Stock shall be entitled to the number of votes equal to
the number of whole shares of Common Stock into which all shares of Degignated Preferred Stock
held by such holder are then convertible in accordance with Sections 6 and 7 below, at each meeting
of shareholders of the Corporation (and written actions of shareholders in licu of meetings) with
respect to any and all matters presented to the shareholdere of the Corporation for their action or
consideration. Except as otherwise provided herein or as required by law, holders of Designated

(3
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Preferred Stock shall vote together with the holders of Common Stock as a single class on all actions
to be taken by the shareholders of the Corporation.

(b) Common Stock. Except as otherwise provided herein or as required by law,
each holder of Common Stock shall be entitled to vote on all matters and shall be entitled to one vote
for each share of Common Stock standing in such holder’s name on the books of the Corporation.

() Record Date. The number of shares of Designated Preferred Stock or
Common Stock, as the case may be, entitled to vote on any matter shall be determined in each case
as of the record date for the determination of sharcholders entitled to vote on such matter or, if no
such record date is established, at the date such vote is taken or any writien consent of shareholders
is solicited.

(d) Congent of Senior Preferred Stock. Except where the vote or written consent
of a greater number of shares of the capital stock of the Corporation is required by law or by this
Certificate of Incorporation, and in addition to any other vote required by law or this Certificate of
Incorporation, without the affirmative vote or written consent of the holders of at least 60% of the
Senior Preferred Stock, the Corporation shall not:

-

(63)] amend the Certificate of Incorporation or bylaws of the Corporation;

(i) create or authorize any additional shares of capital stock, establish
{including by reclassification of an existing class or series) any other class or classes of capital stock
or establish any other securitics exchangeable or convertible into a class of capital stock;

(i) issue additional shares of Preferred Stock or Common Stock or
securities exchangeable or convertible into Preferred Stock or Common Stock, other than 8,505,000 _
shares of Commaon Stock eurrently reserved for issuance under the Corporation’s 1999 Stock Option
Plan and pursuant to convertible or exchangeable securities cutstanding as of the date any Preferred
Stock is first issued by the Corporation; .

{iv) effect any sale, liquidation, winding up, merger, consolidation or sale
of all or substantially all of the assets of the Corporation or any other transaction in the case of any
merger, consolidation or sale of assets in which control of the Corporation is transferred;

v) repurchiase or redeem any capital stock of the Corporation (other than
the Senior Preferred Stock);

(vi) sell any subsidiary or shares held in any subsidiary;

(vi)  increase or decrease the authorized maximum number of members
constituting the Board of Directors to 2 number other than eight; .

(viii) authorize, pay, declare or set apart for payment any cash dividend on
any shares of the Corporation’s capital stock other than with respect to the Series E Preferred Stock;

(ix) borrow funds or guarantee indebtedness in any single transaction or
series of transactions in an amount in excess of $75,000; or

(x) enter into any contract or abligation that requires the Corporation to

make annual payments in excess of $75,000, other than with respect to annual payments relating to
an employee’s salary, in which case such limit shall be $100,000.
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4. LIQUIDATION RIGHTS.

Upon any liquidation, dissolution, or winding-up of the Corporation, either voluntary
or involuntary, distributions to the shareholders of the Corporation shall be made in the following
manner:

() Senior Preferred Stock Liquidation Preference. The holders of Senior

Preferred Stock shall first receive, prior and in preference to any distribution of any of the assets of
the Corparation to the holders of Junior Preferred Stock and Common Stock or any other class or
series of capital stock of the Corporation, an amount equal to (i) with respect to the Series D
Preferred, $2.37 per share of Series D Preferred (as adjusted to reflect stock dividends, stock splits,
recapitalizations and the like that affect the number of issued and outstanding shares of Series D
Preferred) then held by them, plus all acerued and unpaid dividends on the Series D Preferred for
each share of Series D Preferred held by them as of the date payment is made pursuant to this
Section 4(a), and (i) with respect to the Series E Preferred, $0.312 per share of Series E Preferred
(as adjusted to reflect stock dividends, stock splits, recapitalizations and the like that affect the
number of issued and outstanding shares of Series E Preferred) then held by them, plus all acerued
and unpaid dividends on the Series E Preferred for each share of Series E Preferred held by them as
of the date payment is made pursuant to this Section 4(a). If the assets of the Corporation legally
available for distribution shall be insufficient to permit the payment in full to such holders of the
Benior Preferred Stock of the full aforesaid preferential amounts, then the entire assets of the
Corporation legally available for distribution shall be distributed ratably among the holders of the
Senior Preferred Stock in accordance with the aggregate liguidation preference (as set forth in this
Section 4(a)) of the shares of the Senior Preferred Stock held by each of them.

(b) . After payment has been
made to the holders of the Senior Preferred Stock of the full amounts to which they shall be entitled
as aforesaid pursuant to Section 4(a) above, the holders of Senior Preferred Stock and the holders of
Series A Preferred and Series B Preferred shall be entitled to share ratably in the remaining assets
of the Corporation legally available for distribution pro rata based on the number of shares of
Common Stock held by them (assuming conversion of all such Senior Preferred Stock, Series A
Preferred and Series B Preferred) until i) the holders of Series D Preferred have received assets
with an aggregate fair market value of $3.37 per share of Series D Preferred (such sum to include all
amounts received pursuant to Section 4(a) above and such target amount of $3.37 to be adjusted to
reflect stock dividends, stock splits, recapitalizations and the like that affect the number of issued
and outstanding shares of Series D Preferred), (i) the holders of Series E Preferred have received
assets with an aggregate fair market value of $1.312 per share of Series E Preferred (such sum to
include all amounts received pursuant to Section 4(a) above and such target amount of $1.312 to be
adjusted to reflect stock dividends, stock splits, recapitalizations and the like that affect the number
of issued and outstanding shares of Series E Preferred), (iii) the holders of Series A Preferred have
received assets with an aggregate fair market value of $1.00 per share of such Series A Preferred (as
adjusted to reflect stock dividends, stock splits, recapitalizations and the like that affect the number
of issued and outstanding shares of Series A Preferred) together with an amount equal to all
dividends declared and unpaid on each such share of Series A Preferred up to the date fixed for
distribution; and (iv) the holders of Series B Preferred have received assets with an aggregate fair
market value of $1.00 per share of such Series B Preferred (as adjusted to reflect stock dividends,
stock splits, recapitalizations and the like that affect the number of issued and outstanding shares of
Series B Preferred) together with an amount equal to all dividends declared and unpaid on each such
share of Series B Preferred up to the date fixed for distribution. If the assets of the Corporation
legally available for distribution shall be insufficient tu permit the payment in full to such holders of
Senior Preferred Stock, Series A Preferred and Series B Preferred of the full aforesaid preferential
amounts, then the entire assets of the Corporation legally available for distribution, subject to
Section 4(a) above, shall be distributed ratably among the holders of the Senior Preferred Stock,

-
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Series A Preferred and Series B Preferred in accordance with the aggregate liquidation preference
(as set forth in this Section 4(b)) of the shares of Senior Preferred Stock, Series A Preferred and
Series B Preferred held by each of them.

() Series ¢ Preferred Liguidation Preference. After payment has been made to
the holders of Senior Preferred Stock, Series A Preferred and Series B Preferred of the full amounts
to which they shall be entitled as aforesaid pursuant to Sections 4(z) and 4(b) above, the holders of
Senior Preferred Stock and the holders of Series C Preferred shall be entitled to share ratably in the
remaining assets of the Corporation legally available for distribution pro rata based on the number
of shares of Common Siock held by them (assuming conversion of all such Senior Preferred Stock
and Series C Preferred) until (i) the holders of Series D Preferred have received assets with an
aggregate fair market value of $5.37 per share of Series D Preferred (such sum to include all
amounts received pursuant to Sections 4(a) and 4(b} above and such target amount of $5.37 to be
adjusted to reflect stock dividends, stock splits, recapitalizations and the like that affect the number
of issued and outstanding shares of Series D Preferred), and (ii} the holders of Series E Preferred
have received assets with an aggregate fair market value of $3.312 per share of Series E Preferred
(such sum to include all amounts received pursuant to Sections 4{2) and 4(b) above and such target
amount of $3.312 to be adjusted to reflect stock dividends, stock splits, recapitalizations and the like
that affect the number of issued and outstanding shares of Series E Preferred), (iii) the holders of
Series C Preferred have received assets with an aggregate fair market value of $2.00 per share of
Series C Preferred (as adjusted to reflect stock dividends, stock splits, recapitalizations and the like
that affect the number of issued and outstanding shares of Series C Preferred) together with an
amount equal to all dividends declared and unpaid on each such share of Serieg C Preferred up to
the date fixed for distribution. If the assets of the Corporation legally available for distribution shall
be insufficient to permit the payment in full to such holders of Senior Preferred Stock and Series C
Preferred of the full aforesaid preferential amounts, then the entire assets of the Corporation legally
available for distribution, subject to Sections 4(a) and 4(b) above, shall be distributed ratably among
the holders of the Senior Preferred Stock and Series C Preferred in accordance with the aggregate
liquidation preference (as set forth in this Section 4{c)) of the shares of Senior Preferrcd Stock and
Seriea C Preferred held by each of them.

(d) Remaining Assets. After payment has been made to the holders of Senijor
Preferred Stock and Junior Preferred Stock of the full amounts to which they shall be entitled as
aforesaid pursuant to Sections 4(a), 4(b) and 4(c) above, the holders of Senior Preferred Stock and
Common Stock ghall be entitled to share ratably in the remaining assetés of the Corporation legally
available for distribution pro rata based on the number of shares of Common Stock held by them
(assuming conversion of all such Senior Preferred Stock).

(e) Definition of Liguidation. With the exception of sales made pursuant to
Section 7 of that certain Fifth Amended and Restated Shareholders’ Agreement of even date hereof
by and among the Corporation and the sharcholders named therein, as such agreement may be
amended from time io time (the “Shareholders’ Agreement”), and subject to the provisions of Section
4(e)(iv) below, the following events shall be considered a liquidation, dissolution, or winding-up of the
Corporation under this Section 4:

i) any consolidation or merger of the Corporation into or with any other
entity or entities (other than a consolidation or merger in which the shares of the Corporation
outstanding immediately prior to the closing of such merger or consolidation (A) represent or are
converted into shares of the surviving or resulting entity that represent more than 50% of the total
number of shares of the surviving or resulting entity that are outstanding or are reserved for
issuance immediately after the closing of the merger or consolidation and (B) have the power to elect
more than 50% of the surviving or resulting corporation’s directors);

.
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(1) the acquisition from the Corporation andfor from any sharcholders of
the Corporation in a single transaction or geries of related transactions by any person or group of
more than 50% of the Corporation’s outstanding Common Stock (assuming the conversion of the
outstanding shares of Designated Preferred Stock); or

(iii) a sale, lease or other disposition of all or substantially all of the
assets of the Corporation.

Gv) The Corporation shall not treat any of the events described in
Sectiong 4(e)(1), 4(e)(ii) or 4(e)(iil) above as a liquidation, dissolution or winding-up of the Corporation
(A) with respect to the Series E Preferred, upon the vote or written consent of the holders of at least
a majority of Series E Preferred, (B) with respect to the Serics D Preferred, upon the vote or written
consent of the holders of at least a majority of Series D Preferred, (C) with respect to the Series C
Preferred, upon the vote or written consent of the holders of at least a majority of Series C Preferred,
(D) with respect to the Series B Preferred, upon the vote or written consent of the holders of at least
a majority of Series B Preferred, (E) with respect to the Series A Preferred, upon the vote or written
consent of the holders of at least a majority of Series A Preferred.

B Consideration Received. In any liquidation, dissolution, or winding-up of the
Corporation, if the consideration received by the Corporation is other than cash, its value will be
deemed its fair market value as determined in good faith by the Board of Directors. Any securities
shall be valued as follows:

@ Securities not subject to an investment letter or other similar
restrictions on free marketability covered by Section 4(f)(ii) below:

(A) If traded on a securities exchange or through the Nasdaq
National Market, the value shall be deemed to be the average of the closing prices of the securities
on such quotation system over the 30-day period ending three days prior to the closing;

(B) If actively traded over-the-counter, the value shall be deemed
to be the average of the closing bid or sale prices (whichever is applicable) over the  30-day period
ending three days prior to the closing; and

(8] If there is no active public market, the value shall be the fair
market value thercof, as determined in good faith by the Board of Directors.

. D The method of valuation of securities subject to an investment letter
or other restrictions on free marketability (other than restrictions arising solely by virtue of &
shareholder’s status as an affiliate or former affiliate) shall be to make an appropriate discount from
the market value determined as above in Section 4(D(D)(A), (B), or (C) to reflect the approx;lmate fair
market value thereof, as determined in good faith by the Board of Directors.

5. REDEMPTION.
(a) Redemption Election and Notice. On or after June 15, 20086, the holders of

60% of the Senior Preferred Stock (the “Senior Preferred Majority”) may, at any time, require the
Corporation to redeem all (or less than all) of the outstanding Senior Preferred Stock. In any such
case, the Senior Preferred Majority shall notify the Corporation in writing of its or their intent to
exercise the rights afforded by this Section 5(a) and specify a date not less than 80 nor more than
120 days from the date of such notice on which the Senior Preferred Stack shall be redeerned by the
Corporation (the “Redemption Date™.

-
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(b) Bedemption Price. The total amount to be paid for the Senior Preferred
Stock to be redeemed pursuant to Seciion 5{a) above shall be a per share price equal to (i) with
respect to the Series D Preferred, $1.1849 (as adjusted for any stock dividends, stock splits,
recapitalizations and the like that affect the number of i1ssued and outstanding shares of the Series D
Preferred) plug all accrued but unpaid dividends on such share as of the date of the redemption
payment, and (if) with respect to the Series E Preferred, $0.156 (as adjusted for any stock dividends,
stock splits, recapitalizations and the like that affect the number of issued and outstanding shares of
the Series E Preferred) plus all accrued but unpaid dividends on such share as of the date of the
redemption payment (collectively, the “Redemption Price™).

(9] Interest. In the event shares of Senior Preferred Stock scheduled for
redemption pursuant to Section 5(a) above are not redeemed because of a prohibition under
applicable law, such shares shall be redecmed as soon as such prohibition no longer exists and the
portion of the Redemption Price applicable to such shares will bear interest at the annual rate of
eight percent,

(d) Insufficient Funds for Redemption. If the Corporation does not have

sufficient funds legally available to redeem all shares requested to be redeemed on any given
Redemption Date, then it shall redeem the Senior Preferred Stock pro rata (based on the portion of
the aggregate Redemption Price payable to them) to the extent possible and shall redecm the
remaining shares to be redeemed as soon as sufficient funds are legally available.

(e) Redemuption Notice. Not more than 50 days and not less than 10 days prior to
any Redemption Date, the Corporation shall mail written notice {(a “Redemption Notice”), postage
prepaid, to all holders ef Senior Preferred Stock to be redeemed setting forth (i) the Redemption
Date, (ii) the Redemption Price for the shares to be redeemed and (iii) the place at which such
holders may obtain payment of the Redemption Price upon surrender of their share certificates.

) Deposit of Redemption Price Funds, On or prior to any Redémption Date, the

Corporation shall deposit the Redemption Price of all shares to be redeemed with a bank or trust
company having aggregate capital and surplus in excess of $100,000,000, as a trust fund, with
irrevocable instructions and authority to the bank or trust company to pay, on and after such
Redemption Date, the Redemption Price of the shares to their respeetive holders upon the surrender
of their share certificates. The balance of any funds deposited by the Corporation pursuant to this
Section 5(f) remaining unclaimed at the expiration of one year following such Redemption Date shall
be returned to the Corporation promptly upon its written request.

(g) , Surrender of Cartificates. On or after any Redemption Date, each holder of
shares of Senior Preferred Stock requested to be redeemed shall surrender such holder’s certificates

representing such shares to the Corporation in the manner and at the place design’gted in the
Redemption Notice, and thercupon the Redemption Price of such shares shall be payable to the order
of the person whose name appears on such certificate or certificates as the owner thereof and each
surrendered certificate shall be canceled. In the event less than all the shares represented by such
certificates are redeemed, a new certificate shall be issued representing the unredeemed shares.
From and after such Redemption Date, unless there shall have been a default in payment of the
Redemption Price or the Corporation is unable to pay the Redemption Price due to not having
sufficient legally available funds, all rights of the holder of such shares as a holder of Senior
Preferred Stock (except the right to receive the Redemption Price without interest upon surrender of
their certificates), shall cease and terminate with respect to such shares; provided that in the event
that shares of Senior Preferred Stock are not redeemed due to a default in payment by the
Corporation or because the Corporation does not have sufficient legally available funds, such shares
of Senior Preferred Stock shall remain outstanding and shall be entitled to all of the rights and
preferences provided herein. .
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{h) Failure to Redeem. In the event that the Corporation fails to redeem all of
the Senior Preferred Stock within two years of the Redemption Date, (i) the holders of Senior
Preferred Stock shall have the right to elect the smallest number of additional directors that would
provide them with a majority of the Board of Directors in accordance with the Shareholders’
Agreement, (ii) the Series D Conversion Price (defined in Section 6{a){i) below) then in effect shall
decrease at the rate of 25% per year thereafter, with the first such decrease taking effect on the
second anniversary of the Redemption Date and (iii) the Series E Conversion Price {defined in
Section 6(b)(1} below) then in effect shall decrease at the rate of 25% per year thereafter, with the
first such decrease taking effect on the second anniversary of the Redemption Date.

@) Additional Redemption. The Corporation shall have no unilaterally
exercisable right to repurchase or redeem any Junior Preferred Stock or Common Stock. The holders
of Junior Preferred Stock shall have no unilaterally exercisable right to require the Corporation to
repurchase or redeem any of their Junior Preferred Stock. No appraiser shall have the power to
expand, modify or delete any of the procedures set forth herein.

6. CONVERSION.

The holders of Designated Preferred Stock shall have conversion rights as follows
(the “Conversion Rights™):

(a) Optiong] Conversion.

() Series D Preferred. Each share of Sertes D Preferred shall be
convertible, without the payment of any additional consideration and at the option of the holder
thereof, at any time:after the date of the first issuance of such shares of Series D Preferred by the
Corporation, into shares of Common Stock as more fully described below. The number of fully paid
and nonassessable shares of Common Stock into which each share of Series D Preferred may be
converted shall be determined by dividing $1.1849 by the Series D Conversion Price (defined below)
in effect at the time of conversion. As of the date any Series D Preferred is issued by the
Corporation, the “Series D Conversion Price” shall initially be $0.156, which number ig subject to
subsequent adjustment as provided in Section 7 below.

(11) Series E Preferred. Each share of Series E Preferred shall be
convertible, without the payment of any additional consideration and at the option of the holder
thereof, at any time after the date of the first issuance of such shares of Series E Preferred by the
Corporation, into shares of Common Stock as more fully described below. The number of fully paid
and nonassessable shares of Common Stock into which each share of Series B Preferred may be
converted shall be determined by dividing $0.156 by the Series E Conversion Price (defined below) in
effect at the time of conversion, As of the date any Series E Preferred is issued by the Corporation,
the “Series E Conversion Price” shall initially be $0.156, which number is subject to subsequent
adjustment as provided in Section 7 below.

(iii) Series A Preferred, Bach share of Series A Preferred shall be
convertible, without the payment of any additicnal consideration and at the option of the holder
thereof, at any time after the date of the first issuance of such shares of Series A Preferred by the
Corporation, into shares of Common Stock as more fully described below, The number of fully paid
and nonassessable shares of Common Stock into which each share of Series A Preferred may be
converted shall be determined by dividing $1.00 by the Series A Conversion Price (defined below) in
effect at the time of conversion. As of the date any Series A Preferred is issued by the Corporation,
the “Series A Conversion Price” shall initially be $0.50, which number is subject to subsequent
adjustment as provided in Section 7 below. -
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(iv) Series B Preferred. Bach share of Series B Preferred shall be
convertible, without the payment of any additional consideration and at the option of the holder
thereof, at any time after the date of the first issuance of such shares of Series B Preferred by the
Corporation, into shares of Common Stock as more fully described below. The number of fully paid
and nonassessable shares of Common Stock into which each share of Series B Preferred may be
converted shall be determined by dividing $1.00 by the Series B Conversion Price (defined below) in
effect at the time of conversion. As of the date any Series B Preferred is issued by the Corporation,
the “Series B Conversion Price” shall initially be $0.49, which number is subject to subsequent
adjustment as provided in Section 7 below.

) Sertes C Preferred. Each share of Series C Preferred shall be
convertible, without the payment of any additional consideration and at the option of the holder
thereof, at any time after the date of the first issuance of such shares of Series C Preferred by the
Corporation, into shares of Common Stock as more fully described below. The number of fully paid
and nonassessable shares of Common Stock into which each share of Series C Preferred may be
converted shall be determined by dividing $2.00 by the Series C Conversion Price (defined below) in
effect at the time of conversion. As of the date any Series C Preferred is issued by the Corporation,
the “Series C Conversion Price” shall initially be $0.86, which number is subsequent adjustment as
provided in Section 7 below.

(k) Automatic Conversion.

i) Series D Preferred. Each share of Series D Preferred ghall
automatically be converted into shares of Common Stock utilizing the then effective Series D
Conversion Price for each such share immediately upon the closing of the sale of the Corporation’s
sccurities pursuant to a firm commitment underwritten public offering pursuant to an effective
registration statement under the Securities Act of 1933, as amended, with a publicoffering price of
not less than $5.92 per share (as adjusted to reflect subsequent stock splits, stock dividends,
recapitalizations and the like that affect the number of issued and outstanding shares of Common
Stock) and with aggregate gross proceeds to the Corporation of not less than $25,000,000 (a
“Qualified IPO™).

(iL) Series E Preferred. Bach share of Series E Preferred shall
automatically be converted into shares of Common Stock utilizing the then effective Series E
Conversion Price for each such share immediately upon the closing of a Qualified IPO.

o i) Serieg A Preferred. Each share of Series A Preferred shall
automatically be converted into shares of Common Stock utilizing the then effective Series A
Conversion Price for each such share immediately upon the closing of the sale of the Corporation’s
securities pursuant to 2 firm commitment underwritten public offering pursuant to'an effective
registration statement under the Securities Act of 1933, as amended, with a public offering price of
not less than $3.00 per share (as adjusted to reflect subsequent stock splits, stock dividends,
recapitalizations and the like that affect the number of issued and outstanding shares of Common
Stock) and with aggregate gross proceeds to the Corporation of not less than $10,000,000.

3iv) Series B Preferred. Each share of Series B Preferred shall
automatically be converted into shares of Common Stock utilizing the then effective Series B
Conversion Price for each such share immediately upon the closing of the sale of the Corporation’s
securities pursuant to a fiffi commitment underwritten public offering pursuant to an effective
registration statement under the Securities Act of 1933, as amended, with a public offering price of
not less than $3.00 per share (as adjusted to reflect subsequent stock splits, stock dividends,
recapitalizations and the like that affect the number of issued and outstanding shares of Common
Stock) and with aggregate gross proceeds to the Corporation of not less than $10,000,000.
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) Series C Preferred. Each share of Series C Preferred shall
automatically be converted into shares of Common Stock utilizing the then effective Series C
Conversion Price for cach such share immediately upon the closing of the sale of the Corporation’s
securities pursuant to a firm commitment underwritten public offering pursuant to an effective
registration statement under the Securities Act of 1933, as amended, with a public offering price of
not less than $3.00 per share {as adjusted to reflect subsequent stock splits, stock dividends,
recapitalizations and the like that affect the number of issued and outstanding shares of Commeon
Stock) and with aggregate groas proceeds to the Corporation of not less than $10,000,000.

{c) Fractional Shares. No fractional shares of Common Stock shall be igssued
upon conversion of the Designated Preferred Stock, and any shares of Designated Preferred Stock
surrendered for conversion that would otherwise result in a fractional share of Common Stock shall
be redeemed for the then fair market value thereof as determined by the Board of Directors, payable
as promptly as possible whenever funds are legally available therefore. If more than one share of
Designated Preferred Stock is surrendered for conversion at any one time by the same holder, the
number of full shares of Common Stock to be igsued upon conversion shall be computed on the basis
of the aggregate number of shares of Designated Preferred Stock so surrendered.

(d) Mechaunics of Conversion. Before any holder of Designated Preferred Stock
shall be entitled to convert the same into shares of Common Stock, such holder shall surrender the
certificate or certificates therefor at the office of the Corporation or of any transfer agent for the
Designated Preferred Stock and shall give written notice to the Corporation at such office that it
elects to convert the same and shall state therein the name or names in which it wishes the
certificate or certificates for shares of Common Stock to be issued. The Corporation shall, as scon as
practicable thereafter, issue and deliver at such office to such holder of Designated Preferred Stock,
or to its nominee or nominees, a certificate or certificates for the number of shares of Common Stock
to which it shall be entitled as aforesaid, together with cash in lieu of any fraction of a share. Such
conversion shall be deemed to have been made immediately prior to the close of business on the date
of such surrender of the shares of Designated Preferred Stock to be converted, and the person or
persons entitled to receive the shares of Common Stock issuable upon such conversion shall be
treated for all purposes as the record holder or holders of such shares of Common Stock on such date.

(e) Yalidlv Issued. All shares of Common Stock that may be issued upon
conversion of the Designated Preferred Stock will upon issuance by the Corporation be validly
issued, fully paid, nonassessable and free from all taxes, liens, and charges with respect to the
issuance thereof.

(f) Expenges. The issuance of certificates representing shares of Common Stock
upon conversion of any Designated Preferred Stock shall be made to each applicable shareholder
without charge for any excise tax in respect of such issuance. However, if any certificate is to be
issued in a name other than that of the holder of record of the Designated Preferred Stock, the
person or persons requesting the issuance therecof shall pay to the Corporation the amount of any tax
which may be payable in respect of any transfer involved in such issuance, or shall establish to the
satisfaction of the Corporation that such tax has been paid or is not due and payable.

9] Statug of Converted Stock. If any Designated Preferred Stock shall be
converted pursuant to this Section 8, the Designated Preferred Stock so converted shall resume the
status of authorized but unissued and undesignated Preferred Stock.

() Payment of Dividendg. If any Designated Preferred Stock shall be converted
pursuant to this Section 6, to the extent it is legally able to do so, the Corporation shall pay to the
holder of record of any Designated Preferred Stock being converted the following: (i) first, with
respect to the holders Senior Preferred Stock, any accrued but unpaid dividends on any such Senior
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Preferred Stock surrendered for conversion, and (ii) second, with respect to the holders of Junior
Preferred Stock, any declared but unpaid dividends on any such Junior Preferred Stock surrendered
for conversion. v

(i) Common Stock Reserved. The Corporation shall at all times reserve and
keep available, out of its authorized but unigsued Commeon Stock, solely for the purpose of effecting
the conversion of Designated Preferred Stock, the full number of shares of Common Stock deliverable
upon the conversion of all Senior Preferred Stock from time to time outstanding,

7. ADJUSTMENT OF CONVERSION PRICE.

(a) Adjustment of the Serjes I) Convergion Price. The Series D Conversion Price

from time to time in effect shall be subject to adjustment from time to $ime as follows:

6] In case the Corporation shall at any time on or after the effective date
of this Certificate of Incorporation (the “Effective Date”) subdivide the outstanding shares of
Common Stock, or shall issue a stock dividend on its outstanding Common Stock, without an
equivalent subdivision of, or dividend on, the Series D Preferred, the Series D Conversion Price in
effect immediately prior to such subdivision or the issuance of such dividend shall be proportionately
decreased, and in case the Corporation shall at any time combine the outstanding shares of Common
Stock, without an equivalent combination of the Series D Preferred, the Series D Conversion Price in
effect immediately prior to such combination shall be proportionately increased, effective at the close
of business on the date of such subdivision, dividend or combination.

(i) Except as otherwise provided in Section 7(a){1il) below, if the
Corporation shall at any time or from time to time on or after the Effective Date, isaue or sell Equity
Securities (defined in Section 7(f)(1) below) for no consideration or at a consideration per share (the
“Series D Lower Price”™ less than the Series D Conversion Price in effect immediately prior to the
time of such issue or sale, then forthwith upon such issue or sale, the Series D Conversion Price of
each share of Series D Preferred shall be adjusted to a price (calculated to the nearest cent)
determined by multiplying the Series D Conversion Price in effect immediately prior to such
issuance or sale by a fraction, the numerator of which is:

(A) an amount equal to (x) the number of shares of Common
Stock cutstanding immediately prior to such issue plus (y) the number of shares of Common Stock
that the “consideration actually received” by the Corporation for the total number of additional
shares of Common Stock so issued would purchase at such Series D Preferred Conversion Price,

L

and the denominator of which is

(B) an amount equal to the number of shares of Common Stock
outstanding irnmediately prior to such issue plus the number of such additional shares of Common
Stock so issued;

provided that (x) for the purpose of this Section 7(2)(iD), all shares of Common Stock issuable upon
exercise or conversion of options, warrants or convertible securities outstanding immediately prior to
such issuance shall be deemed to be outstanding, and {(y) the number of shares of Common Stocle
deemed issuable upon exercise or conversion of options, warrants or convertible securities shall not
give effect tu any adjustments to the conversion price or conversion rate of the Series D Preferred
resulting from the issuance of additional shares of Common Stock that is the subject of this
caleulation.
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(i)  Notwithstanding the foregoing, if the Corporation shall at any time or
from time to time on or after the Effective Date issue or sell Equity Securities (defined in Section
7(H)() below) at a Series D Lower Price that is less than or equal to 45% of the Series D Conversion
Price then in effect, the Series D Conversion Price shall automatically become such Series D Lower
Price.

(iv) In the event the Corporation on or after the Effective Date shall
declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persons, assets {(excluding cash dividends) or options or rights net referred to in
Section 7(D)(i) below, then, in each such case for the purpose of this Section 7(a)(iv}, the holders of
Series D Preferred shall be entitled to a proportionate share of any such distribution as though they
were the holders of the number of shares of Common Stock of the Corporation into which their
shares of Series D Preferred are convertible as of the record date fized for the determination of the
holders of Common Stock of the Corporation entitled to receive such distribution.

) If at any time or from time to time on or after the Effective Date there
shall be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of agsets transaction provided for elsewhere in this Section 7 or Section 4 above), provision shall
be made so that the holders of the Series D Preferred shall thereafter be entitled to receive upon
conversion of such Series D Preferred the number of shares of stock or other securities or property of
the Corporation or otherwise, to which a holder of Common Stock deliverable upon conversion would
have been entitled on such recapitalization. In any such case, appropriate adjustment shall be made
in the application of the provisions of this Section 7 with respect to the rights of the holders of such
Series D Preforred after the recapitalization to the end that the provisions of this Section 7
(including adjustment of the Series D Conversion Price then in effect and the number of shares
purchasable upon conversion of such Series D Preferred) shall be applicable after that event and be
ag nearly equivalent as practicable.

(b) Adiustment of the Series E Conversion Price. The Series E Conversion Price

from time to time in effect shall be subject to adjustment from time to time as follows:

6] In case the Corporation shall at any time on or after the Effective
Date subdivide the outstanding shares of Common Stock, or shall issue a stock dividend on its
outstanding Common Stock, without an equivalent subdivision of, or dividend on, the Series E
Preferred, the Series E Conversion Price in effect immediately prior to such subdivision or the
tssuance of such dividend shall be proportionately decreased, and in case the Corporation shall at
any time combine the outstanding shares of Common Stock, without an equivalent combination of
the Series E Preferred, the Series E Conversion Price in effect immediately prior to'such combination
shall be proportionately increased, effective at the close of business on the date of such subdivision,
dividend or combination.

(ii) Except as otherwise provided in Section 7(b)(iii) below, if the
Corporation shall at any time or from time to time on or after the Effective Date issue or sell Equity
Securities (defined in Section 7()(i} below) for no consideration or at a consideration per share (the
“Series E Lower Price”) less than the Series E Conversion Price in effect immediately prior to the
time of such issue or sale, then forthwith upon such issue or sale, the Series E Conversion Price of
each share of Series E Preferred shall be adjusted to a price (caleulated to the nearest cent)
determined by multiplying the Series E Conversion Price in effect immediately prior to such issuance
or sale by a fraction, the numerator of which is: !

(A) an amount equal to (x) the number of shares of Common

Stock outstanding immediately prior to such issue plus (y) the number of shares of Common Stack
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that the “consideration actually received” by the Corporation for the total number of additional
shares of Common Stock so issued would purchase at such Series E Preferred Conversion Price,

and the denominator of which is

{B) an amount egual to the number of shares of Common Stock
outstanding immediately prior to such issue plus the number of such additional shares of Common
Stock so issued;

provided that (x)} for the purpose of this Section 7(b)(ii), all shares of Common Stock issuable upon
exercise or conversion of options, warrants or convertible securities outstanding immediately prior to
such issuance shall be deemed to be outstanding, and (y) the number of shares of Common Stock
deemed issuable upon exercise or conversion of options, warrants or convertible securities shall not
give effect to any adjustments to the conversion price or conversion rate of the Series E Preferred
resulting from the issuance of additional shares of Common Stock that is the subject of this
calculation.

(iii) Notwithstanding the foregoing, if the Corporation shall at any time or
from time to time on or after the Effective Date issue or sell Equity Securities {defined in Section
70 () below) at a Series E Lower Price that is less than or equal to 45% of the Series E Conversion
Price then in effect, the Series E Conversion Price shall automatically become such Lower Price.

iv) In the event the Corporation on or after the Effective Date shall
declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persens, assets (excluding cash dividends) or options or rights not referred to in
Section T{(f)(I) below, then, in each such cage for the purpose of this Section 7(b)(iv), the holders of
Series E Preferred shall be entitled to a proportionate share of any such distributien as though they
were the holders of the number of shares of Common Stock of the Corporation into which their
shares of Series E Preferred are convertible as of the record date fixed for the determination of the
holders of Common Stock of the Corporation entitled to receive such distribution.

) If at any time or from time to time on or after the Effective Date there
shall be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of assets transaction provided for elsewhere in this Section 7 or Section 4 above), provision shall
be made so that theholders of the Series E Preferred shall thereafter be entitled to receive upon
conversion of such Series E Preferred the number of shares of stock or other securities or property of
the Corporation or otherwise, t¢ which a holder of Common Stock deliverable upon tonversion would
have been entitled on such recapitalization. In any such cage, appropriate adjustment shall be made
in the application of the provisions of this Section 7 with respect to the rights of the holders of such
Series E Preferred after the recapitalization to the end that the provisions of this Section 7
(including adjustment of the Series E Conversion Price then in effect and the number of shares
purchasable upon conversion of such Series E Preferred) shall be applicable after that event and be
a8 nearly equivalent as practicable.

(c) Adiustment of the Series A Conversjon Price. The Series A Conversion Price

from time to time in effect shall be subject to adjustment from time to time as follows:

@) In case the Corporation shall at any time on or after the Effective
Date subdivide the outstanding shares of Common Stock, or shall issue a stock dividlend on its
outstanding Common Stock, without an equivalent subdivision of, or dividend on, the Series A
Preferred, the Series A Conversion Price in effect immediately prior to such subdivision or the
issuance of such dividend shall be proportionately decreased, and in case the Corporation shall at
any time combine the outstanding shares of Common Stock, without an equivalent combination of
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the Series A Preferred, the Series A Conversion Price in effect immediately prior to such combination

shall be proportionately increased, effective at the close of business on the date of such subdivision,
dividend or combination.

(ii) If the Corporation shall at any time or from time to time on or after
the Effective Date issuc or sell Equity Seeurities (defined in Section 7(£)(3) below) for no consgideration
or at a consideration per share less than the Series A Conversion Price in effect immediately prior to
the time of such issue or sale, then forthwith upon such issue or sale, the Series A Conversion Price
of each share of Series A Preferred shall be adjusted to a price (calculated to the nearest cent)
determined by multiplying the Series A Conversion Price in effect immediately prior to such issuance
or sale by a fraction, the numerator of which is:

(A) an amount equal to (x) the number of shares of Common
Btock outstanding immediately prior to such issue plus (¥) the number of shares of Common Stock
that the “consideration actually received” by the Corporation for the total number of additional
shares of Common Stock so issued would purchase at such Series A Conversion Price,

and the denominator of which is

(B) an amount equal to the number of shares of Common Stock
outstanding immediately prior to such issue plus the number of such additional shares of Common
Stock so issued; )
provided that (x) for the purpose of this Section 7(c)(ii), all shares of Common Stock'issuable upon
exercise or conversion of options, warrants or convertible securities outstanding immediately prior to
such issuance shall be deemed to be outstanding, and (y) the number of shares of Common Stock
deemed issuable upon exercise or conversion of aptions, warrants or convertible securities shall not
give effect to any adjustments to the conversion price or conversion rate of the Series A Preferred
resulting from the issuance of additional shares of Common Stock that is the subject of this
calculation.

(iii) In the event the Corporation on or after the Effective Date shall
declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or opticns or rights not referred to in
Section T(f){I) below, then, in each such case for the purpose of this Section 7(¢)(iii},’ the holders of
Series A Preferred shall be entitled to a proportionate share of any such distribution as though they
were the holders of the number of shares of Common Stock of the Corporation into which their
ghares of Series A Preferred are convertible as of the record date fixed for the determination of the
holders of Common Stock of the Corporation entitled to receive such distribution.

(v} If at any time or from time to time on or after the Effective Date there
shall be a recapitalization of the Common Stock {other than a subdivision, combination or merger or
sale of assets transaction provided for elsewhere in this Section 7 or Section 4 above), provision shall
be made so that the holders of the Series A Preferred shall thereafter be entitled to receive upon
conversion of such Series A Preferred the number of shares of stock or other securities or property of
the Corporation or otherwise, to which a holder of Common Stock deliverable upon conversion would
have been entitled on such recapitalization. In any such case, appropriate adjustment shall be made
in the application of the provisions of this Section 7 with respect to the rights of the holders of such
Series A Preferred after the recapitalization to the end that the provisions of this Section 7
(including adjustment of the Series A Conversion Price then in effect and the number of shares
purchagable upon conversion of such Series A Preferred) shall be applicable after that event and be
as nearly equivalent as practicable.
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(dy Adjustmenpt of the Series B Conversion Price. The Series B Conversion Price

from time to time in effect shall be subject to adjustment from time to time as follows:

) In case the Corporation shall at any time on or after the Effective
Date subdivide the outstanding shares of Common Stock, or shall issue a stock dividend on its
outstanding Common Stock, without an equivalent subdivision of, or dividend on, the Series B
Preferred, the Series B Conversion Price in effect immediately prior to such subdivision or the
issuance of such dividend shall be proportionately decreased, and in case the Corporation shall at
any time combine the outstanding shares of Common Stock, without an equivalent combination of
the Series B Preferred, the Series B Conversion Price in effect immediately prior to such combination
shall be proportionately increased, effective at the close of business on the date of such subdivision,
dividend or combination.

(i1} If the Corporation shall at any time or from time to time on or after
the Effective Date issue or sell Equity Securities {defined in Section 7(f)(i) below) for no consideration
or at a consideration per share less than the Series B Conversion Price in effect immediately prior to
the time of such issue or sale, then forthwith upon such issue or sale, the Series B Conversion Price
of each share of Series B Preferred shall be adjusted to a price (calculated to the nearest cent)
determined by multiplying the Series A Conversion Price in effect immediately prior to such issuance
or sale by a fraction, the numerator of which is:

{A) an amount equal to (x) the number of shares of Common
Stock outstanding immediately prior to such issue plus (y) the number of shares of Common Stock
that the “consideration actually received” by the Corporation for the total number of additional
shareg of Commaon Stock ao issued would purchase at such Series B Conversion Price,

and the denominator of which is

(B) ‘an 'amount equal to the number of shares of Common Stock
outstanding immediately prior to such issue plus the number of such additional shares of Common
Stock so issued;

provided that (x) for the purpose of this Section 7(d)(ii), all shares of Common Stock issuable upon
excrcise or conversion of options, warrants or convertible securities outstanding immediately prior to
such issuance ghall be deemed to be outstanding, and (y) the number of shares of Common Stock
deemed issuable upon exercise or conversion of options, warrants or convertible securities shall not
give effect to any adjustments to the conversion price or conversion rate of the Series B Preferred
resulting from the igsuance of additional shares of Common Stock that is the subject of this
calculation.

(ii1) In the event the Corporation on or after the Effective Date shall
declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred to in
Bection 7O below, then, in each such case for the purpose of this Section 7(d)(iii), the holders of
Series B Preferred shall be entitled to a proportionate share of any such distribution as though they
were the holders of the number of shares of Common Stock of the Corporation into which their
shares of Series B Preferred are convertible as of the record date fixed for the determination of the
holders of Common Stock of the Corporation entitled to receive such distribution.

(iv) If at any time or from time to time on or after the Effective Date there
shall be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of agsets transaction provided for elsewhere in this Section 7 or Section 4 above), provision shall
be made so that the holders of the Series B Preferred shall thereafter be entitled to receive upon
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conversion of such Series B Preferred the number of shares of stock or other securities or property of
the Corparation or otherwise, to which a holder of Commeon Stock deliverable upon conversion would
have been entitled on such recapitalization. In any such case, appropriate adjustment shall be made
in the application of the provisions of this Section 7 with respect to the rights of the holders of such
Series B Preferred after the recapitalization to the end that the provisions of this Section 7
(including adjustment of the Series B Conversion Price then in effect and the number of shares
purchasable upon conversion of such Series B Preferred) shall be applicable after that event and be
as nearly equivalent as practicable,

(e) Adjustment of the Series C Conversiop Price. The Series C Conversion Price

from time to time in effect shall be subject to adjustment from time to time as follows:

@ In case the Corporation shall at any time on or after the Effective
Date subdivide the outstanding shares of Common Stock, or shall issue a stock dividend on its
outstanding Common Stock, without an equivalent subdivision of, or dividend on, the Series C
Preferred, the Series C Conversion Price in effect immediately prior to such subdivision or the
igsuance of such dividend shall be proportionately decreased, and in case the Corporation shall at
any time combine the outstanding shares of Common Stock, without an equivalent combination of
the Series C Preferred, the Series C Conversion Price in effect immediately prior to such combination
shall be propartionately increased, effective at the close of business on the date of such subdivision,
dividend or combingtion.

(i) If the Corporation shall at any time or from time to fime on or after
the Effective Date issue or sell Equity Securities (defined in Section 7(f)(i) below) for no consideration
or at a conaideration per share less than the Series C Conversion Price in effect immediately prior to
the time of such issue or sale, then forthwith upon such issue or sale, the Series C Conversion Price
of each share of Series C Preferred shall be adjusted to a price (calculated to the nearest cent)
determined by multiplying the Series C Conversion Price in effect immediately prior to such issuance
or sale by a fraction, the numerator of which is:

{A) an amount equal {o (x) the number of shares of Common
Stock outstanding immediately prior to such issue plus () the number of shares of Common Stock
that the “consideration actually received” by the Corporation for the total number of additional
shares of Common Stock so issued would purchase at such Series C Conversion Price,

and the denominator of which is

(B} an amount equal to the number of shares of Common Stock
outstanding immediately prior to such issue plus the number of such additional shares of Common
Stock so issued;

provided that () for the purpose of this Section 7(e)(il), all shares of Common Stock issuable upon
exercise or conversion of options, warrants or convertible securities outstanding immediately prior to
such issuance shall be deemed to be outstanding, and (v) the number of shares of Common Stock
deemed issuable upon exercise or conversion of options, warrants or convertible securities shall not
give effect to any adjustments to the conversion price or conversion rate of the Seriés C Preferred
resulting from the issuance of additional shares of Common Stock that is the subject of this
calculation.

(iii) In the event the Corporation on or after the Effective Date shall
declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred to in
Section 7(D{i) below, then, in each such case for the purpose of this Section 7(e)(iii), the holders of
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Series C Preferred shall be entitled to a proportionate share of any such distribution as though they
were the holders of the number of shares of Common Stock of the Corporation into which their
shares of Series C Preferred are convertible as of the record date fixed for the determination of the
holders of Common Stock of the Corporation entitled to receive such distribution.

{iv) If at any time or from time to time on or after the Effective Date there
shall be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of assets transaction provided for elsewhere in this Section 7 or Section 4 above), provision shall
be made so that the holders of the Series C Preferred shall thereafter be entitled to receive upon
conversion of such Series C Preferred the number of shares of stock or other securities or property of
the Corporation or otherwise, to which a holder of Common Stock deliverable upon conversion would
have been entitled on such reeapitalization. In any such case, appropriate adjustment shall be made
in the application of the provisions of this Section 7 with respect to the rights of the holders of such
Series C Preferred after the recapitalization to the end that the provisions of this Section 7
(including adjustment of the Series C Conversion Price then in effect and the number of shares
purchasable upon conversion of such Series C Preferred) shall be applicable after that event and be
as nearly equivalent as practicable.

6] Applicable Provisiong. For purposes of this Section 7(), each of the Series D

Conversion Price, Series E Conversion Price, Series A Conversion Price, Series B Conversion Price
and Series C Conversion Price may be referred to herein as a “Conversion Price.” In addition, for
purposes hereof, the following provisions shall be applicable: 5

) The Term “Equity Securities” shall mean any shares of Common
Stock, or any obligation or any share of stock or other security of the Corporation convertible into or
exchangeable for Common Stock, except for (A) up to 8,505,000 shares of Common Stock issued or
issuable to officers, directors, employees or consultants of the Corporation pursuant to a written
stock option plan approved by the Board of Directors and at an exercise price of no less than the fair
market value of such Common Stock (collectively, a “Stock Award”), and any reissuance thereof upon
any expiration, termination, surrender or forfeiture, approved by the Board of Directors (as
appropriately adjusted to reflect stock splits, stock dividends, recapitalizations and the like that
affect the number of issued and outstanding shares of Common Stock), or such greater number as
may be approved by a majority of the Board of Directors, which majority must include at least two of
the directors designated by the holders of Senior Preferred Stuck pursuant to the Shareholders’
Agreement; provided, however, that if any Stock Award issued on or before the Effective Date
expires, or is terminated, surrendered or forfeited, in whole or in part, the Common Stock covered by
such expired, terminated, surrendered or forfeited Stock Award may then be reissued and shall not
be deemed to be Equity Securities in accordance with this Section 7(9)(i), provided that the agpgregate
number of shares so excluded does not exceed 8,505,000 shares; (B} shares issued pursuant to
transactions deseribed in Sections 7(a)(1), 7(b)(i), 7D, T(D({E) and 7{){) above; (C) shares of
Common Stock igsued upon conversion of the Designated Preferred Stock; (D) up to 1,389,500 shares
of Common Stock issuable upon the exercise of warrants outstanding as of the Effective Date
(subject to adjustment as set forth in such warrants); (E) shares of Common Stock issued by the
Corporation pursuant to a Qualified IPO; and (F) shares issued as a dividend pursuant to Section 2
above, )

(i3) In the case of an issue or sale for cash of shares of Common Stock, the
“consideration actually received” by the Corporation therefore shall be deemed to be the amount of
cash received, before deducting therefrom any commissions or expenses paid by the Corporation,

(iii) In case of the issuance of additional shares of Common Stock for a
congideration other than cash or a consideration partly other than cash, the amount of the
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consideration other than cash received by the Corporation for such shares shall be deemed to be the
value of such consideration as determined in good faith by the Board of Directors.

{iv) In case of the issuance by the Corporation in any manner of any
rights to subscribe for or to purchase shares of Comman Stack, or any options for the purchase of
shares of Common Stock or stock convertible into Common Stock, all shares of Common Stock or
stock convertible into Common Stock to which the holders of such righta or options shall be entitled
to subscribe for or purchase pursuant to such rights or options shall be deemed “outstanding”
immediately after the issuance or sale of such rights or the granting of such options, as the case may
be, and the minimum aggregate consideration named in such rights or options for the shares of
Common Stock or stack convertible into Common Stock covered thereby, plus the consideration, if
any, received by the Gorporation for such rights or options, shall be deemed to be the “consideration
actually received” by the Corporation {as of the date of the offering of such rights or the granting of
such options, as the case may be) for the issuance of such shares.

)] In case of the issuance or issuances by the Corporation in any manner
of any obligations or of any shares of atock of the Corporation that shall be convertible into or
exchangeable for Common Stock, all shares of Common Stock issuable upon the conversion or
exchange of such obligations or shares shall be deemed issued immediately after such obligations or
shares are issued, and the amount of the “consideration actually received” by the Corporation for
such additional shares of Common Stock shall be deemed to be that total of (A) the'gmount of
consideration received by the Corporation upon the issuance of such obligations or shares, as the
case may be, plus (B) the minimum aggregate consideration, if any, other than such obligations or
shares, receivable by the Corporation upon such conversion or exchange.

(vi) The amount of the “consideration actually received” by the
Corporation upon the issuance of any rights or options referred to in Section 7(f)(iv) above or upon
the issuance of any obligations or shares which are convertible or exchangeable as described in
Section 7(f)(v) above, and the amount of consideration, if any, other than such obligations or shares
80 convertible or exchangeable, received by the Corporation upon the exercise, conversion or
exchange thereof shall be determined in the same manner provided in Sections 7(f)(ii) and (iii) above
with respect to the consideration received by the Corporation in case of the issuance of additional
shares of Common Stock; provided, however, that if such obligations or shares of stgck so convertible
or exchangeable are issued in payment or satisfaction of any dividend upon any stock of the
Corporation other than Common Stock, the amount of the “consideration actually received” by the
Corporation upon the original issuance of such obligations or shares or stock so convertible or
exchangeable shall be deemed t0 be the value of such obligations or shares of stock, as of the date of
the adoption of the resolution declaring such dividend, as determined by the Board of Directors at or
as of that date. On the expiration of any rights or options referred to in Section 7(f)(iv) above, or the
termination of any right of conversion or exchange referred to in Section 7(f)(v) above, or any change
in the number of shares of Common Stock deliverable upon exercise of such options or rights or upon
conversion of or exchange of such convertible or exchangeable securities, the Conversion Price then
in effect ghall forthwith be readjusted to such Conversion Price that would have been obtained had
the adjustments made upon the issuance of such option, right or convertible or exchangeable
securities been made upon the basis of the delivery of only the number of shares of Common Stock
actually delivered or to be delivered upon the exercise of such rights or options or upon the
conversion or exchange of such securities.

(&) Certificate as to Adiustments. Upon the occurrence of each adjustment or

readjustment to a Conversion Price pursuant to this Section 7, the Corporation at its expense shall
promptly compute such adjustment or readjustment in accordance with the terms hereof, and shall
prepare and furnish to each holder of Designated Preferred Stock affected thereby a certificate
setting forth such adjustment or readjustment and showing in detail the facts upon which such
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adjustment or readjustment is baged. The Corporation shall, upon the written request at any time of
any holder of Designated Preferred Stock, furnish or cautse to be furnished te such holder a like
certificate setting forth (i} such adjustment or readjustment, (ii) the Conversion Price applicable to
such holder of Designated Preferred Stock at the time in effect and (iif) the number of shares of
Common Stock and the amount, if any, of other property which at the time would be received upon
the conversion of such holder’s shares of Designated Preferred Stock,

(h) Other Actions. The Corporation will not, by amendment of this Certificate of
Incorporation or through any reorganization, transfer of assets, consolidation, merger, dissolution,
issue or sale of securities or any other voluntary action, avoid or seek to avoid the cbservance or
performance of any of the terms to be observed or performed hereunder by the Corporation, but will
at all times in good faith assist in the carrying out of all the provisions of Section 8 above and this
Section 7.

@) Notice. All notices, consents, elections, requests, waivers and other
communications required or allowed pursuant to this Article Fourth shall be in writing and shall be
deemed to have been duly given or made the second business day after the date of mailing, if
delivered by registered or certified mail, postage prepaid; upon delivery, if sent by hand delivery;
upon delivery, if sent by prepaid courier, with a record of receipt; or the next day after the date of
dispatch, if sent by cable, telegram, facsimile or telecopy (with a copy simultaneously sent by
registered or certified mail, postage prepaid, return receipt requested). Each such éommunication
shall be transmitted, if to the Corporation, at its principal business address, and if to a holder of
Designated Preferred Stock and/or Common Stock, at the address set forth in the shareholder
records as maintained by the Corporation, or to such other address as any such shareholder may
have designated by like notice forwarded to the Corporation. Notice of any change in any such
address shall also be given in the manner set forth above. Whenever the giving of notice is required,
the giving of such notice may be waived by the party entitled to receive such notice.

8. PREFERRED STOCK.

The Board of Directors is authorized, subject to limitations prescribed by the
Delaware General Corporation Law and the provisions of this Certificate of Incorpération, to provide,
by resolution or resolutions from time to time and by filing a certificate of designations pursuant to
the Delaware General Corporation Law, for the issuance of the shares of Preferred Stock in series, to
establish from time to time the number of shares to be included in each such series, to fix the powers,
designations, preferences and relative, participating, optional or other special rights of the shares of
each such series and to fix the qualifications, limitations or restrictions thereof.

The authority of the Board of Directors with respect to each series shall include, but
not be limited to, determination of the following: (1) the number of shares constituting that series
and the distinctive designation of that series; {2) the dividend rate on the shares of that series,
whether dividends shall be cumulative, and, if so, from which date or dates, and the relative rights of
priority, if any, of payment of dividends on shares of that series; (3) whether that series shall have
voting rights, in addition to the voting rights provided by law, and, if so, the terms of such veting
rights; (4) whether that series shall have conversion privileges, and, if so, the terms and conditions of
such conversion, including provision for adjustment of the conversion rate in such events as the
Board of Directors shall determine; (5) whether or not the shares of that series shall be redeemable,
and, if 8o, the terms and conditions of such redemption, including the dates upon or after which they
shall be redecmable, and the amount per share payable in case of redemption, which amount may
vary under different conditions and at different redemption dates; (6) whether that series shall have
a sinking fund for the redemption or purchase of shares of that series, and, if so, the terms and
amount of such sinking fund; (7) the rights of the shares of that series in the event of voluntary or
involuntary liquidation, dissolution or winding up of the Corporation, and the relative rights of
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priority, if any, of payment of shares of that series; and (8) any other relative powers, preferences,
and rights of that series, and qualifications, limitations or restrictions on that series.

FIFTH. The name and mailing address of the incorporator (the “Incorporator”) is EdVerify,
Ine., 1001 Fleet Street, Baltimore, Maryland 21202. The powers of the Incorporator shall terminate
upon the filing of this Certificate of Incorporation.

SixTH. The following persons, having the following mailing addresses, shall serve as the
directors of the Corporation until the first annual meeting of the stockholders of the Corporation or
until their successors are elected and qualified:

NAME ADDRESS

Ernie Anastasio 1001 Fleet Street, Baltimore, MD 21202

Dr. Robert Atwell 1001 Fleet Street, Baltimore, MD 21202

Ed Broida 1001 Fleet Street, Baltimore, MD 21202

B. Lee McGee 1001 Fleet Street, Baltimore, MD 21202 |
Judith D. Moore 1001 Fleet Street, Baltimore, MD 21202
Nick Puro 1001 Fleet Street, Baltimore, MD 21202
Steve Ritchie 1001 Fleet Street, Baltimore, MD 21202

The number of directors of the Corporation shall be such number as from time to time shall
be fixed by, or in the manner provided in, the bylaws of the Corporation. Unless and except to the
extent that the bylaws of the Corporation shall otherwise require, the election of directors of the
Corporation need not be by written ballot. Except as otherwise provided in this Certificate of
Incorporation, each director of the Corporation shall be entitled to one vote per dlreptor on all
matters voted or acted upon by the Board of Dircctors.

The business and affairs of the Corporation shall be managed by or under the direction of the
Board of Directors.

SEVENTH. In furtherance of and not in limitation of powers conferred by the Delaware
General Corporation Law, it is further provided that the Board of Directors is expressly authorized
to adopt, amend or repeal the bylaws of the Corporation.

EIGHTH. To.the extent permitted by law, the Corporation shall fully indemnify any person
who was or is a party or is threatened to be made a party to any threatened, pending or completed
action, suit or proceeding (whether civil, criminal, administrative or investigative) hy reason of the
fact that such person is or was a director or officer of the Corporation, or is or was serving at the
request of the Corporation as a director or officer of another corporation, partnership, joint venture,
trust, employee benefit plan or other enterprise, against expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlement actuslly and reasonably incurred by such person in
connection with such action, suit or proceeding.

To the extent permitted by law, the Corporation may fully indemnify any person who was or

is & party or is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding (whether civil, ¢riminal, administrative or investigative) by reason of the fact that such
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person is or was am employee or agent of the Corporation, or i3 or was serving at the request of the
Corporation as an employee or agent of another corporation, partnership, joint venture, trust,
employee benefit plan or other enterprise, against expenses (including attorneys’ fees), judgments,
fines and amounts paid in settlement actually and reasonably incurred by such person in connection
with such action, suit or proceeding.

The Corporation may advance expenses (including attorneys’ fees) incurred by a director or
officer in defending any action, suit, or proceeding in advance of the final disposition of such action,
guit or proceeding upon the receipt of an undertaking by or on behalf of the director or officer to
repay such amount if it shall ultimately be determined that such director or officer is not entitled to
indemnification. The Corporation may advance expenses (including attorneys’ fees) incurred by an
employee or agent in defending any action, suit, or proceeding in advance of the final disposition of
such action, suit or proceeding upon such terms and conditions, if any, as the Board deems
appropriate.

NINTH. No director of the Corporation shall be personally liable to the Corporation or to any
stockholders of the Corporation for monetary damages for breach of fiduciary duty as a director,
notwithstanding any provision of law imposing such liability; provided, however, that to the extent
required from time to time by applicable law, this Article Seventh shall not eliminate or Emit the
liability of a director, to the extent such liability is provided by applicable law, (i} for any breach of
the director's duty of loyalty to the Corporation or its stockholders, {ii} for acts or omissions not in
good faith or which involve intentional misconduct or a knowing violation of law, (ili) under Section
174 of the Delaware General Corporation Law, or (iv) for any transaction from which the director
derived an improper personal benefit.

If the Delaware General Corporation Law or any other statute of the State of Delaware
hereafter is amended to authorize the further elimination or limitation of the liability of directors of
the Corporation, then the liability of a dircetor of the Corporation shall be limited to the fullest
extent permitted by the statutes of the State of Delaware, as so amended, and such elimination or
limitation of liability shall be in addition to, and not in lieu of, the limitation on the liability of a
director provided by the foregoing provisions of this Sixth Article.

In the event that a director of the Corporation who is 2lso a partner or employee of a holder
of Preferred Stock or Common Stock, or an entity afftliated with a holder of Preferred Stock or
Common Stock (including a management company providing investment or other management
services to a holder of Preferred Stock or Common Stock), or who is a person designated by a holder
of Preferred Stock or Common Stock under any stockholders agreement to be a director of the
Corporation, acquires knowledge of a matter which may be a corporate opportunity for both the
Corporation and such holder of Preferred Stock or Common Stock and does not offer such
opportunity to the Corporation, such person shall to the fullest extent permitted by law be
considered to have fully satisfied and fulfilled his or her fiduciary duty to the Corporation with
respect to such corporate opportunity, and the Corporation to the fullest extent permitted by law
waives any claim that such matter constituted a corporate opportunity that should-have been
presented to or reserved for the benefit of the Corporation, if such opportunity was hot expressly
offered to such person solely in his or her capacity as a director of the Corporation with the explicit
condition that such cpportunity was intended for the exclusive benefit of the Corporation.

Any repesl of or amendment to this Article Ninth shall be prospective only and shall not
adversely affect any limitation on the liability of a director of the Corporation existing at the time of
guch repeal or amendment.

TENTH. The Corporation reserves the right at any time, and from time to time, to amend,
alter, change, or repeal any provision contained in this Certificate of Incorporation, and other
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provisionsa authorized by the laws of the State of Delaware at the time in foree may be added or
inserted, in the manner now or hereafter prescribed by law; and all rights, preferences, and
privileges of any nature conferred upon stockholders, directors, or any other persons by and
pursuant to this Certificate of Incorporation in its present form or as hereafter amended are granted
subject to the rights reserved in this Article Tenth.
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IN WITNESS WHEREOF, the undersigned, being the Incorporator hereinabove named, for
the purpose of forming a corporation pursuant to the Delaware General Corporation Law, hereby
certifics that the facts hereinabove stated are truly set forth, and accordingly executes this
Certificate of Incorporation this __ day of . 2003. '

EDVERIFY, INC.
Incorporator

By:
Judith D. Moore
President and Chief Executive Officer
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EXHIBIT D

BYLAWS OF
EdVerify Holdings Inc.

ARTICLE I

CERTIFICATE OF INCORPORATION AND PROVISIONS OF LAW

These Bylaws, the powers of the Corporation and of its directors and shareholders and all
manners concerning the conduct and regulation of the business of the Corporation shall be subject to
such provisions in regard thereto, if any, as are provided by in the General Corporation Law of the
State of Delaware (the “DGCL”) or set forth in the Certificate of Incorporation. All references herein
to the Certificate of Incorporation shall be construed to mean the Certificate of Incorporation of the
Corporation as from time fo time amended.

v

ARTICLE H

OFFICES

SECTION 2.01. Offices. The Corporation may have an office or offices at such place or
places either as the Board of Directors may from time to time determine or the business of the
Corporation may require.

ARTICLE IIT

MEETINGS OF L

SECTION 3.01. Place of Meetings. All meetings of the sharehelders of the Corporation shall
be held at such place as may be fixed from time to time by the Board of Directors, the Chairman or
the President. Notwithstanding the foregoing, the Board of Directors may determine the meeting
shall not be held at any place, but may instead be held by means of remote communication.

SECTION 3.02. Annual Meetings. Unless directors are elected by written consent in Lieu of
an annual meeting, the annual meeting of the shareholders for the election of directors and for the
transaction of such other business ag may come before the meeting shall be held on such date and at
such time as ghall be designated from time to time by the Board of Directors, the Chairman or the
President. If a written consent electing directors is less than unanimous, such action by written
consent may be in lieu of holding an annual meeting only if all of the directorships to which directors
could be elected at an annual meeting held at the effective time of such action are vacant and are
filled by such action. The purposes for which an annual meeting is to be held, in addition to those
prescribed by law or these Bylaws, may be apecified by a majority of the Board of Directers, the
President or a shareholder or shareholders holding of record at least ten percent (10%) in voting
power of the outstanding shares of the Corporation entitled to vote at such meeting.

SECTION 3.03. Special Meetings. A special meeting of the shareholders for any purpose or
purposes, unless otherwise prescribed by statute, may be called at any time by the President, by
order of the Board of Directors or by a shareholder or shareholders holding of record at least ten
percent (10%) in voting power of the outstanding shares of the Corporation entitled to vote at such
meeting. .

[
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SECTION 3.04. Notice of Meetings. Notice of any meeting of stockholders, stating the place,
if any, date and hour of the meeting, the means of remote communication, if any, by which
stockholders and proxyholders may be deemed to be present in person and vote at such meeting, and
(if it is a special meeting) the purpose or purposes for which the meeting is called, shall be given to
each stockholder entitled to vote at such meeting not less than ten (10) nor more than sixty (60) days
before the date of the meeting (cxcept to the extent that such notice is waived or is not required as
provided by the DGCL or these Bylaws). Such notice shall be given in accordance with, and shall be
deemed effective as set forth in, Sections 222 and 232 {or any successor section or sections) of the
DGCL. )

SECTION 3.05. Quorum. Stockholders may take action on a matter at a meeting only if a
quorum exists with respect to that matter. Except as otherwise provided by statute or by the
Certificate of Incorporation, the holders of a majority of the shares entitled to vote at the meeting,
and who are present in person or represented by proxy, shall constitute a quorum at all meetings of
the stockholders for the transaction of business. Where a separate vote by a class or series or classes
or series is required, a majority of the outstanding shares of such class or series or classes or series,
present in person or represented by proxy, shall constitute a quorum entitled to take action with
respect to that vote on that matter. Once a share is represented for any purpose at'a meeting (other
than solely to object (1} to holding the meeting or transacting business at the meeting, or (2) (ifitis a
apecial meeting) to congideration of a particular matter at the meeting that is not within the purpose
or purposes described in the meeting notice), it is deemed present for quorum purposes for the
remainder of the meeting and for any adjournment of that meeting unless a new record date is or
must be set for the adjourned meeting. The holders of a majority of the voting shares represented at
a meeting, whether or not a quorum is present, may adjourn such meeting from time to time.

SECTION 3.06. Yotipng. Unless otherwise provided in the DGCL or in the Corporation’s
Certificate of Incorporation, and subject to the other provisions of these Bylaws, each shareholder of
the Corporation shall be entitled to one vote on each matter, in person or by proxy, for each share of
the Corporation’s capital stock that has voting power and that is held by such stockholder. No proxy
shall be voted or acted upon after three years from its date, unless the proxy provides for a longer
period. A duly executed appointment of proxy shall be irrevocable if the appointment form states
that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to
suppaort an irrevocable power. If authorized by the Board of Directors, and subject to such guidelines
as the Board of Directors may adopt, stockholders and proxyholders not physically present at a
meeting of stockholders may, by means of remote communication, participate in a meeting of
stockholders and be deemed present in person and vote at such meeting whether such meeting is
held at a designated place or solely by means of remote communication, provided that (1) the
Corporation implements reasonable measures to verify that each person deemed present and
permitted to vote at the meeting by means of remote communieation is a stockholder or proxyholder,
(2) the Corporation implements reasonable measures to provide such stockholders and proxyholders
a reagonable opportunity to participate in the meeting and to vote on matters submjtted to the
stockholders, including an opportunity to read or hear the proceedings of the meeting substantially
concurrently with such proceedings, and (3) if any stockholder or proxyholder votes or takes other
action at the meeting by means of remote communication, a record of such vate or other action is
maintained by the Corporation.

When a quorum is present at any meeting of stockholders, all matters shall be determined,
adopted and approved by the affirmative vote (which need not be by ballot) of the holders of a
majority of the shares present in person or represented by proxy at the meeting and entitled to vote
with respect to the matter, unless the proposed action is one upon which, by express provision of
statutes or of the Certificate of Incorporation, a different vote is specified and required, in which case
such express provision shall govern and control with respect to that vote on that matter. Where a
separate vote by a class or classes is required, the affirmative vote of the holders of g majority of the
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shares of such class or classes present in person or represented by proxy at the meeting shall be the
act of such class. Notwithstanding the foregoing, directors shall be elected by a plurality of the votes
of the shares present in person or represented by proxy at the meeting and entitled to vote on the
election of dircctors.

SECTION 3.7. List of Stockholders. After the record date for a meeting of stockholders has
been fixed, at least ten (10) days before such meeting, the officer who has charge of the stock ledger
of the Corporation shall make a list of all stockholders entitled to vote at the meeting, arranged in
alphabetical order and showing the address of each stockholder (but not the electronic mail address
or other electronic contact information, unless the Board of Directors so directs) and the number of
ghares registered in the name of cach stockholder. Such list shall be open to the examination of any
stockholder for any purpose germane to the meeting for a period of at least ten(10) days prior to the
meeting: (1) on a reasonably accessible electronic network, provided that the information required to
gain access to such list is provided with the notice of the meeting, or (2) during ordinary business
hours, at the principal place of business of the Corporation. If the meeting is to be held at a place,
then such list shall also, for the duration of the meeting, be produced and kept open to the
examination of any stockholder who is present at the time and place of the meecting, If the meeting
is to be held solely by means of remote communication, then such list shall also be open to the
examination of any stockholder during the whole time of the meeting on reasonably accessible
electronic network, and the information required to access such list shall be provided with the notice
of the meeting,

ARTICLE IV
BOARD QF DIRECTQRS

SECTION 4.01. Genperal Powers. The property, affairs and business of the Corporation shall
be managed by the Board of Directors, and the Board shall have, and may exercise, all of the powers
of the Corporation, subject to any limitation set forth in the Certificate of Incorporafion or as
otherwise may be provided in the DGCL and except such as are conferred by these Bylaws upon the
shareholders.

SECTION 4.02. Number. Qualifications and Term of Office. The number of directors to

constitute the Board of Directors shall be such number, not less than one (1) nor more than ten (10)
as shall be fixed from time to time by the shareholders at any annual meeting or at any special
meeting called for the purpose; provided, however, that between such meetings of shareholders the
number so fixed may at any time be increased or decreased, subject to the above-specified limits, by
the affirmative vote of a majority of the Board of Directors. The number of directors and the names
of the persons constituting the initial Board of Directors shall be as set forth in the Certificate of
inecorporation, except {(a) any such person who shalil decline such office by a writing filed with the
Corporation shall not be a director, and (b) until the issuance of any capital stock of the Corporation
entitled to vote upon the election of directors, the incorporators may remove any director so named
and may elect new directors.

SECTION 4.03. Nomipation and Election of Directors. Subject to any provisions in the
Certificate of Incorporation, at each meeting of the shareholders for the election of directors at which
a quorum is present or by written consent in lieu of a meeting, the persons receiving the greatest
number of votes shall be the directors, and each shareholder entitled to voie at such election shall
have the right to vote, in person or by proxy, for as many nominees as the number of directors fixed
as constituting the Board of Directors and to cast for each such nominee as many votes as the
number of shares which such shareholder is entitled to vote.
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The Board of Directors shall nominate candidates to stand for election as directors; and other
candidates also may be nominated by any Corporation stockholder, provided such other
nomination(s) are submitted in writing to the Secretary of the Corporation no later than ninety (90)
days prior to the meeting of stockholders at which such directors are to be elected, together with the
identity of the nominator and the number of shares of the Corporation’s stock owned, directly or
indirectly, by the nominator. The directors shall be elected at the annual meeting of the
stockholders, except as provided in Section 4.13 hereof, and each director elected shall hold office
until such director’s successor is elected and qualified or until the director’s earlier death,
resignation or removal. Directors need not be stockholders.

SECTION 4.04. Quorum and Mapner of Acting. A majority of the total number of directors

at the time in office shall constitute a quorum for the transaction of business at any meeting and,
except as otherwise provided by statue, the Certificate of Incorporation or these Bylaws, the act of a
majority of the directors present at any meeting at which a quorum is present shall be the act of the
Board of Directors. In the absence of a quorum, a majority of the directors present may adjourn any
meeting from time to time without further notice until a quorum be had. The directors shall act only
as a Board, and the individual directors shall have no power as such.

SECTION 4.05. Place of Meetings. The Board of Directors may hold its meetings at any
place as it may from time to time determine or shall be specified or fixed in the respective notices or
waivers of notice thereof.

SECTION 4.06. Apnnual Meeting. The Board of Directors shall meet for the purpose of
organization, the election of officers and the transaction of other business, as soon as practicable
after each annual election of directors on the same day and at the same place at which such election
of directors was held. Notice of such meeting need not be given. Such meeting may be held at any
other time or place which shall be specified in a notice given as hereinafter provided for special
meetings of the Board of Directors or in a consent and waiver of notice thereof signed by all the
directors.

SECTION 4.07. Regular Meetings. Regular meetings of the Board of Directors shall be held
at such places and at such times as the Board shall from time to time by vote determine. If any day
fixed for a regular meeting shall be a legal holiday at the place where the meeting is to be held, then
the meeting which would otherwise be held on that day shall be held at the same hour on the next
succeeding business day not a legal holiday. Notice of reguiar meetings need not be given.

SECTION 4.08. Special Mectings: Notice. Special meetings of the Board of Directors shall
be held whenever called by the President or by not less than twenty five percent (25%) of the
members of the Board of Directors. Notice of each such meeting shall be given by, or at the order of,
the Secretary or the person calling the meeting to each director, either personally or by telephone,
express delivery service (so that the scheduled delivery date of the notice is at least one day in
advance of the meeting), telegram, facsimile transmission, electronie mail (effective when directed to
an electronic mail address of the director), or other electronic transmission, as defined in Section
232(c) (or any successor section) of the DGCL (effective when directed to the director), and on five (5)
days’ notice by mail {effective upon deposit of such notice in the mail). Every such notice shall
describe the time and place of the meeting but need not state the purpose thercof except as otherwise
in these Bylaws expressly provided.

SECTION 4.09. Telephone Meetings. Members of the Board of Directors may participate in
a meeting of the beard by any communieation by means of which all participating directors can
simultaneously hear cach other during the meeting. A director participating in a mesting by this
means is deemed to be present in person at the meeting. ‘

e
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SECTION 4.10. Removal of Directors. Any director may be removed, either with or without
cause, at any time, by the affirmative vote of the holders of record of a majority of the issued and
outstanding shares entitled to vote for the election of directors of the Corporation given at a apecial -
meeting of the shareholders called and held for the purpose.

SECTION 4.11. Resignation. Any director of the Corporation may resign at any time by
giving written notice to the Board of Directors or to the Chairman of the Board or to the Secretary of
the Corporation. The resignation of any director shall take effect at the time specified therein; and,
unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make
it effective.

SECTION 4.12. Vacancies. Subject to any provisions of the Certificate of Incorporation, any
vacancy in the Board of Directors caused by death, resignation, removal, disqualification, an increase
in the number of directors, or any other cause, may be filled by a majority vote of the remaining
dircctors then in office, though less than a quorum, at any regular meeting or special meeting,
including the meeting at which any such vacancy may arise, or by the shareholders of the
Corporation at the meeting at which any such vacancy may arise or the next annual meeting or any
special meeting, and each director so elected shall hold office until the next annual election of
directors, and until a successor shall have been duly elected and qualified, or until the death or
resignation or removal of such director in the manner herein provided.

ARTICLE V
EXECUTIVE COMMITTEE

SECTION 5,01. Appointment. The Board of Directors may designate two or more of its
members to constitute an Executive Commitiee. The designation of such committee and the
delegation thereto of authority shall not operate to relieve the Board of Directors, ox any member
thereof, of any responsibility imposed by law.

SECTION 5.02. Authority. The Executive Commitiee, when the Board of Directors is not in
sesgion, shall have and may exercise all of the authority of the Board of Directors except to the
extent, if any, that such authority shall be limited by the resolution appointing the Executive
Committee and except also that the Executive Committee shall not have the power or authority in
reference to approving or adopting, or recommending to the stockholders, any action or matter
expreasly required by the DGCL to be submitted to stockholders for approval or adopting, amending
or repealing any bylaw of the Corporation; and unless the resclution designating the committee,
these bylaws or the Certificate of Incorporation expreasly so provide, no such committee shall have
the power or authority to declare a dividend, to authorize the issuance of stock, or to adapt a
certificate of ownership and merger pursuant to Section 253 of the DGCL. -

SECTION 5.03. Tenure apd Qualifications. Each member of the Executive Committee shall
hold office until the next regular annual meeting of the Board of Directors following designation and
until a successor is designated as a member of the Executive Committee and is elected and qualified
or until the death or resignation or removal of such member in the manner herein provided.

SECTION 5.04. Mectings. Regular meetings of the Executive Committee may be held
without notice at such times and places as the Executive Committee may fix from time to time by
resolution. Special meetings of the Exccutive Committee may be called by any member thereof upon
not less than two (2) days’ notice stating the place, date and hour of the meeting, which notice may
be written or oral, and if mailed, shall be deemed to be delivered when deposited iq the United
Btates mail addressed to the member of the Executive Committee at such member’s business
address. Any member of the Executive Committee may waive notice of any meeting and no notice of
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any meeting need be given to any member thereof who attends in person. The notice of a meeting of
the Executive Committee need not state the business proposed to be transacted at the meeting.

SECTION 5.05. Telephone Meetings. Meetings of the Executive Committee may be held by
means of a telephone conference shall constitute attendance at such meeting.

SECTION 5.06. Quorum. A majority of the members of the Executive Committee shall
constitute a quorum for the transaction of business at any meeting thereof, and action of the
Executive Committee shall be authorized by the affirmative vote of a majority of the members
present at a meeting at which a quorum is present.

SECTION 5.07. Yacangigs. Any vacancy in the Executive Committee may be filled by a
resolution adopted by a majority of the full Board of Directors.

SECTION 5.08. Resignations and Removal. Any member of the Executive Committee may
be removed at any time with or without cause by the Board of Directors. Any member of the
Executive Committce may resign from the Executive Committee at any time by giving written notice
to the President or Secretary of the Corporation, and unless otherwise specified therein, the
acceptance of such resignation shall not be necessary to make it effective.

SECTION 5.09. Procedure. The Executive Committee may elect a presiding officer from its
members and may fix its own rules of procedure which shall not be inconsistent with these Bylaws.
It shall keep regular minutes of its proceedings and report the same to the Board of Directors for its
information at the meeting thereof held next after the proceedings shall have been taken.

ARTICLE VI

-

SECTION 6.01. Walver of Notice. Notice of the time, place and purpose of any meeting of
the shareholders, Board of Directors or Executive Committee may be waived in writing by any
shareholder or director either before or after such meeting. Attendance in person, or in case of a
meeting of the shareholders, by proxy, at a meeting of the shareholders, Board of Directors or
Executive Committee shall be deemed to constitute a watver of notice thereof.

SECTION 6.02. Writien Consent of Shareholder. Unless otherwise restricted by the

Certificate of Incorporation, any action required or permitted to be taken at a meeting of
shareholders may be taken without a meeting upon the written consent of less than all of the
shareholders entitled to vote thereon, or their proxies, to the extent and in the manper permitted by
Section 228 of the DGCL, as amended from time to time.

SECTION 6.03. Written Consent of Directors. Unless otherwise restricted by the Certificate
of Incorpération or these Bylaws, any action required or permitted to be taken at any meeting of the
Board of Directors or Executive Committee may be taken without a meeting if a consent in writing,
setting forth the action so to be taken, shall be signed before or after such action by all of the
directors, or all of the members of the Executive Committee, as the case may be. Such written
consent shall be filed with the records of the Corporation.
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ARTICLE VII

QFFICERS

SECTION 7.01. Number. The officers of the Corporation shall be a Chairman of the Board,
President, a Secretary, a Treasurer, and such other officers as the Board of Directors may from time
to time appoint, including one or more Vice Presidents, one or more Assistant Secretaries and one ox
more Assistant Treasurers. One person may hold the offices and perform the duties of any two or
more of said officers.

SECTION 7.02. Election, Qualifications and Term of Office. Each officer shall be elected
annually by the Board of Directors, or from time to time to fill any vacancy, and shall hold office
until a suceessor shall have been duly elected and qualified, or until the death, resignation or
removal of such officer in the manner hereinafter provided.

SECTION 7.03. Removal. Any officer may be removed by the vote of & majority of the whole
Board of Directors at a special meeting called for the purpose, whenever in the judgment of the
Board of Directors the best interests of the Corporation will be served thereby, but such removal
shall be without prejudice to the contract rights, if any, of the officer so removed. Election or
appointment of an officer or agent shall not of itself create contract rights.

SECTION 7.04. Resignation. Any officer may resign at any time by giving written notice to
the Board of Directors or to the President or the Secretary. Any such resignation shall take effect at
the date of receipt of such notice or at any later time specified therein; and unless otherwise specified
therein in the acceptance of such resignation shall not be necessary to make it effective.

SECTION 7.05. Yacancies. A vacancy in any office because of death, resignation, removal,
disqualification or any other cause shall be filled for the unexpired portion of the term by the Board
of Directors at any regular or special meeting.

SECTION 7.06. Chairman of the Board. The Chairman of the Board shall be a director and
shall preside at all meetings of the Board of Directors and shareholders. Subject to determination by
the Board of Directors, the Chairman shall have general executive powers and such specific powers
and duties as from time to time may be conferred or assigned by the Board of Directors, with the
approval of the Board of Directors. The Chairman may also be designated as a Co-Chief Executive
Officer, in which event the Chairman and the President shall share the duties of Chief Executive
Officer, subject to the direction of the Board of Directors.

SECTION 7.07. The President and Chief Executive Qfficers. The Corporat:ion shall have a

President. The President shall have general direction of the affairs of the Corporation and shall be
the Chief Executive Officer of the Corporation, provided that if the Board has designated the
Chairman as a Co-Chief Executive Officer, the President shall share such duties with the Chairman,
subject to the direction of the Board of Directors. In addition, the President and Co-Chief Executive
Officers shall perform such other duties and have such other responsibilities as the Board of
Directors may from time to time determine. In the absence of the Chairman of the Board, the
President shall preside at all meetings of the sharcholders.

SECTION 7.08. The Vice Presidents. The Viee President, or if there shall be more than one,
the Vice Presidents in the order determined by the Bosard of Directors, gshall, in the abgence or
disability of the President, perform the duties and excrcise the powers of the President and shall
perform such other duties and have such other powers as the Board of Directors may from time to
time prescribe.
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SECTION 7:09. The Secretarv. The Secretary shall record or cause to be recorded in books
provided for the purpose all the proceedings of the meetings of the Corporation, including the
shareholders, the Board of Directors, Executive Committee and all committees of which a Secretary
shall not have been appointed; shall see that all notices are duly given in accordance with the
provisions of these Bylaws and as required by law; shall be custodian of the records rather than
financial) and of the seal of the Corporation; and in general, shall perform all duties incident to the
office of Secretary and such other duties as may, from time to time, be assigned by the Board of
Directors or the President.

SECTION 7.10. The Assistant Secretaries. At the reguest, or in absence or disability, of the
Secretary, the Assistant Sceretary designated by the Secretary or the Board of Directors shall
perform all the duties of the Secretary and, when so acting, shall have all the powers of the
Becretary. The Assistant Secretaries shall perform such other duties as from time to time may be
assigned to them by the Board of Directors, the President or the Secretary.

SECTION 7.11. The Treasurer. The Treasurer shall have charge and custody of, and be
responsible for, all funds and securities of the Corporation, and deposit all such funds to the credit of
the Corporation in such banks, trust companies or cther depositaries as shall be selected in
accordance with the provisions of these Bylaws; disburse the funds of the Corporation under the
general control of the Board of Directors, based upon proper vouchers for such disbursements;
receive, and give receipts for, moneys due and payable to the corporation from any source
whatsoever, render a statement of the condition of the finances of the Corporation at all regular
meetings of the Board of Directors, and a full finaneial report at the annual meeting of the
shareholders, if called upon to do so; and render such further statements to the Board of Directors
and the President as they may respectively require concerning all transactions as Treasurer of the
financial condition of the Corporation. The Treasurer shall also have charge of the books and records
of account of the Corporation, which shall be kept at such office or offices of the Corporation as the
Board of Directors shall from time to time designate; be responasible for the keeping of correct and
adequate records of the assets, liabilities, business and transactions of the Corporation; at all
reasonable times exhibit the bouks and records of account to any of the directors of the Corporation
upon application at the office of the Coarporation where such bocks and records are kept; be
reasponsible for the preparation and filing of all reports and returns relating to or based upon the
books and records of the Corporation kept under the direction of the Treasurer; and, in general,
perform all the duties incident to the office of Treasurer and such other duties as from time to time
may be assigned by the Board of Directors or the President.

SECTION 7.12. The Assistant Tregsurers. At the request, or in the absenqe or dizability, of
the Treasurer, the Assistant Treasurer designated by the Treasurer or the Board of Directors shall
perform all the duties of the Treasurer, and when so acting, shall have all the powers of the
Treasurer. The Assistant Treasurers shall perform such other duties as from time to time may be
assigned to them by the Board of Directors, the President or the Treasurer.

SECTION 7.13. The Chief Operating Officer. The Chief Operating Officer shall be
respongible for the operations of the Corporation, and perform such other duties and have such other
responsgibilities as the Board of Directors may from time to time determine.

SECTION 7.14. General Powers. Each officer shall, subject to these Bylaws, have, in
addition to the duties and powers herein set forth, such duties and powers as are commonly ineident
to the respective office, and such duties and powers as the Board of Directors shall from time to time
designate. -
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SECTION 7.15. Bopding. Any officer, employee, agent or factor shall give such bond with
such surety or sureties for the faithful performance of his or her duties as the Board of Directors
may, from time to time, require. '

ARTICLE VIII
INDEMN
SECTION 8.1. Authorization of Indemnification. Each person who was or is a party or is

threatened to be made a party to or is involved in any threatened, pending or completed action, suit
or proceeding, whether civil, criminal, administrative or investigative and whether by or in the right
of the Corporation or otherwise (a “proceeding™), by reason of the fact that he or she, or a person of
whom he or she is the legal representative, is or was a director or officer of the Corporation or is or
was serving at the request of the Corporation as a director, officer, employee, partner (limited or
general) or agent of another corporation or of a partnership, joint venture, limited liability company,
trust or other enterprise, including service with respect to an employee benefit plan, shall be (and
shall be deemed to have a contractual right to be) indemnified and held harmless by the Corporation
{and any successor to the Corporation by merger or otherwise) to the fullest extent autherized by,
and subject to the conditions and (except as provided hercin) procedures set forth in the DGCL, as
the same exists or may hereafter be amended (but any such amendment shall not be deemed to limis
or prohibit the rights of indemnification hereunder for past acts or omissions of any such persen
insofar as such amendment limits or prohibits the indemnification rights that said law permitted the
Corporation to provide prior to such amendment), against all expenses, liabilities and losses
(including attorneys’ fees, judgments, fines, ERISA taxes or penalties and amounts paid or to be paid
in settlement) reasonably incurred or suffered by such person in connection therewith; provided,
however, that the Corporation shall indemnify any such person seeking indemnificdtion in
connection with a proceeding (or part thereof) initiated by such person (except for a suit or action
pursuant to Section 8.2 hereof) only if such proceeding (or part thereof) was authorized by the Board
of Directors of the Corporation. Persons who are not directors or officers of the Corporation and are
not so serving at the roquest of the Corporation may be similarly indemnified in respect of such
service to the extent authorized at any time by the Board of Directors of the Corporation. The
indemnification conferred in this Section 8.1 also shall include the right to be paid by the
Corporation (and such succeasor) the expenses (including attorneys’ fees) incurred in the defense of
or other invalvement in any such proceeding in advance of its final disposition; provided, however,
that, if and to the extent the DGCL requires, the payment of such expenses (including attorneys’
fees) incurred by a director or officer in advance of the final disposition of a proceeding shall be made
only upon delivery to the Corporation of an undertaking by or on behalf of such director or officer to
repay all amounts so paid in advance if it shall ultimately be determined that such @irector or officer
is not entitled to be indemnified under this Section 8.1 or otherwise; and provided further, that, such
expenses incurred by other employees and agents may be so paid in advance upon such terms and
conditions, if any, as the Board of Directors deems appropriate.

SECTION 8.2. Right of Claimant to Bri i i ration. If a claim under

Section 8.1 is not paid in full by the Corporation within sixty (60) days after a written claim has been
received by the Corporation, the claimant may at any time thereafter bring an action against the
Corporation to recover the unpaid amount of the claim and, if successful in whole or in part, the
claimant shall be entitled to be paid also the expense of prosecuting such action. It shall be a
defense to any such action (other than an action brought to enforce a claim for expenses incurred in
connection with any proceeding in advance of its final disposition where the required undertaking, if
any is required, has been tendered to the Corporation) that the claimant has not met the standards
of conduct which make it permissible under the DGCL for the Corporation to indemnify the claimant
for the amount claimed or is otherwise not entitled to indemnification under Section 8.1, but the
burden of proving such defense shall be on the Corporation. The failure of the Corporation (in the
manner provided under the DGCL) to have made a determination prior to or after the
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commencement of such action that indemnification of the claimant is proper in the ‘circumstances
because he or she has met the applicable standard of conduct set forth in the DGCL shall not be a
defense to the action or create a presumption that the claimant has not met the applicable standard
of conduct. Unless otherwise specified in an agreement with the clalmant, an actual determination
by the Corporation (in the manner provided under the DGCL) after the commencement of such
action that the claimant has not met such applicable standard of conduct shall not be a defense to
the action, but shall create a presumption that the claimant has not met the applicable standard of
conduct.

SECTION 8.3. Non-gxclusivity. The rights to indemnification and advance payment of
expenses provided by Section 8.1 hereof shall not be deemed exclusive of any other rights to which
those seeking indemnification and advance payment of expenses may be entitled under any bylaw,
agrecment, vote of stockholders or disinterested directors or otherwise, both as to action in his or her
official capacity and as to action in another capacity while holding such office.

SECTION 8.4. Survival of Indempification. The indemnification and advance payment of
expenses and rights thereto provided by, or granted pursuant to, Section 8.1 hereof shall, unless
otherwise provided when authorized or ratified, continue as to a person who has ceased tobe a
director, officer, employee, partner or agent and shall inure to the benefit of the personal
representatives, heirs, executors and administrators of such person.

SECTION 8.5. Insurance. The Corporation shall have power to purchase and maintain
insurance on behalf of any person who is or was a director, officer, emplayee or agent of the
Corporation, or is or was serving at the request of the Corporation as a director, officer, employee,
partner (limited or general) or agent of another corporation or of a partnership, joint venture, limited
liability company, trust or other enterprige, against any liability asserted against such person or
incurred by such person in any such capacity, or arising out of such persen’s status as such, and
related expenses, whether or not the Corporation would have the power to indemnify such person
against such liability under the provisions of the DGCL.

ARTICLE IX
EXECUTION QF ]

SECTION 9:01. Contract, etg,. How Executed. Unless the Board of Directors shall otherwise
determine, the () Chairman of the Board, President, any Vice President or the Treasurer and (i) any
other officer of the Corporation, acting jointly, may enter into any contract or execute any contract or
other instrument, the execution of which is not otherwise specifically provided for, in the name and
on behalf of the Corporation. The Board of Directors, except as in these Bylaws otherwise provided,
may authorize any other or additional officer or officers, agent or agents, of the Corporation to enter
into any contract or execute and deliver any contract or other instrument in the name and on behalf
of the Corporation, and such authority may be general or confined to specific instances. Unless
authorized so to do by these Bylaws or by the Board of Directors, no officer, agent or employee shall
have any power or authority to bind the Corporation by any contract or engagement, or to pledge its
credit, or to render it liable pecuniarily for any purpose or to any amount.

SECTION 9:02. Checks, Drafts, ete, All checks, drafts, bills of exchange or other orders for
the payment of money, obligations, notes, or other evidences of indebtedness, bills of lading,
warchouse receipts and insurance certificates of the Corporation, shall be signed or*endorsed by such
officer or officers, employee or employees, of the Corporation as shall from time to time be
determined by resolution of the Board of Directors.
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ARTICLE X -
BOOKS AND RECORDS -

SECTION 10.01. Place. The books and records of the Corporation, including the stock
record books, shall be kept at such place as may from time to time be determined by the Board of
Directors.

SECTION 10.02. Addresses of Sharsholders. Fach shareholder shall designate to the
Becretary of the Corporation an address at which notices of meetings and all other corporate notices
may be served upon or mailed, and if any shareholder shall fail to designate such address, corporate
notices may be served by mail directed to the shareholder’s last known post office address, or by
transmitting a notice thereof to such address by telegraph, cable, or telephone.

ARTICLE XI
SHARES AND THEIR TRANSFER N

SECTION 11.01. Certificates for Shares. The shares of the Corporation shall be represented
by certificates, provided that the Board of Directors may provide by resolution that some or all of any
or all classes or series of the Corporation’s stock shall be uncertificated shares. Any such resolution
shall not apply to shares represented by a certificate until such certificate is surrendered to the
Corporation. Notwithstanding the adoption of such a resolution by the Board of Directors, every
holder of stock représented by certificates, and upon request every holder of uncertificated shares,
shall be entitled to have a certificate (representing the number of shares registered in certificate
form) signed in the name of the Corporation by the Chairman, President or any Vicé President, and
by the Treasurer, Secretary or any Assistant Treasurer or Assistant Secretary of the Corporation.
Any or all the signatures on the certificate may be facsimile. In case any officer, transfer agent or
registrar whose signature or facsimile signature appears on a certificate shall have ceased to be such
officer, transfer agent or registrar before such certificate is issued, it may be issued by the
Corporation with the same effect as if such person were such officer, transfer agent or registrar at
the date of issue.

SECTION 11.02. Regord. The Corporation shall be entitled to recognize the exclusive right
of a person registered on its books as the owner of shares to receive dividends, to receive
notifications, to vote as such owner, and to exercise all the rights and powers of an owner. The
Corporation shall not be bound to recognize any equitable or other claim to or interest in such share
or shares on the part of any other person, whether or not it shall have express or other notice
thereof, except as otherwise may be provided by the DGCL.

SECTION 11.03. Transfer of Shares. Transfers of shares of the Corporation represented by
a certificate shall be made only on the books of the Corporation by the registered holder thereof, or
by such holder’s attorney thereunto authorized, and on the surrender of the certificate or certificates
for such shares properly endorsed or accompanied by a properly executed stock power.

SECTION 11.04. Cloging of Transfer Bools: Record Dates. In order that the Corporation

may determine the stockholders entitled to notice of or to vote at any meeting of stockholders, the
Board of Directors may fix a record date, which record date shall not precede the date upon which
the resolution fixing the record date is adopted by the Board of Directors, and which record date
shall not be more than sixty (60) days nor less than ten (10) days before the date of such meeting. If
no record date is fixed by the Board of Directors, the record date for determining stockholders
entitled to notice of or to vote at a meeting of stockholders shall be the close of business on the day
next preceding the day on which notice is given, or, if notice is waived, at the close of business on the
day next preceding the day on which the meeting is held. A determination of stockholders of record
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-

entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the
meeting, unless the Board of Directors fixes a new record date for the adjourned meeting.

In order that the Corporation may determine the stockholders entitled to consent to
corporate action in writing without a meeting, the Board of Directors may fix a record date, which
record date shall not precede the date upon which the resolution fixing the record date is adopted by
the Board of Directors, and which record date shall not be more than ten (10) days after the date
upon which the resolution fixing the record date is adopted by the Board of Directors. If no record
date has been fixed by the Board of Directors, the record date for determining stockholders entitled
to consent to corporate action in writing without a meeting, when no prior action by the Board of
Directors is required by the DGCL, shall be the first date on which a signed written consent setting
forth the action taken or proposed to be taken is delivered to the Corporation in the manner
prescribed by Section 213(b) of the DGCL. If no record date has been fixed by the Board of Directors
and prior action by the Board of Directors is required by the DGCL, the record date for determining
stockholders entitled to consent to corporate action in writing without a meeting shall be at the close
of business on the day on which the Board of Directors adopts the resolution taking such prior action.

In order that the Corporation may determine the stockholders entitled to receive payment of
any dividend or other distribution or allotment of any rights or the stockholders entitled to exercise
any rights in respect of any change, conversion or exchange of stock, or for the purpese of any other
lawful action, the Board of Directors may fix a record date, which record date shall not precede the
date upon which the resolution fixing the record date is adopted, and which record date shall be not
more than sixty days prior to such action. If no record date is fixed, the record date for determining
stockholders for any such purpose shall be at the close of business on the day on whmh the Board of
Directors adopts the resclution relating thereto.

SECTION 11.05. Lost, Destroved op Mutilated Certificates. The Board of Directors,

Chairman, President or Secretary may direct a new certificate of stock to be issued in place of any
certificate theretofore issued by the Corporation and alleged to have been lost, stolen or destroyed,
upon the making of an affidavit of that fact by the person claiming that the certificate of stock has
been lost, stolen or destroyed. When authorizing such igsuanee of a new certificate, the board or any
such officer may, as a condition precedent to the issuance thereof, require the owner of such lost,
stolen or destroyed certificate or certificates, or such owner’s legal representative, to advertise the
game in such manner as the board or such officer shall require andfor to give the Corporation a bond
or indemnity, in such sum or on such terms and conditions as the board or such officer may direct, as
indemnity against any claim that may be made against the Corporation on account of the certificate
alleged to have been lost, stolen or destroyed or on account of the issuance of such new certificate or
uncertificated shares.

ARTICLE XII
SEAL
The Board of Directors may provide for a corporate seal, which shall be in the form of a circle

and shall bear the name of the Corporation and the state and year of incorporation. The seal may be
used by causing it or a facsimile thereof to be impressed or affixed or otherwise reproduced.

ARTICLE XIII
FISCAL YREAR

Except as from time to time otherwise provided by the Board of Directors, the fiseal year of
the Corporation shall be the year or other figeal period ending on the last day of December of each
year.
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ARTICLE XIV
AMENDMENTS

Except as provided otherwise herein, all Bylaws of the Corporation shall be subject to
alteration or repeal, and new Bylaws may be adopted either by the vote of a majority of the
outstanding shares of the Corporation entitled to vote in respect thereof, or by the vote of the Board
of Directors, provided that in each case notice of the proposed alteration or repeal or of the proposed
new Bylaws be included in the notice of the meeting at which such alteration, repeal or adoption is
acted upon, and provided further that any such action by the Board of Directors may be changed by
the shareholders, except that no such change shall affect the validity of any actions theretofore taken
pursuant to the Bylaws as altered, repealed or adopted by the Board of Directors.

If authorized by the Certificate of Incorporation, the adoption or amendment of a bylaw that
adds, changes or deletes a greater quorum or voting requirement for shareholders must meet the
same quorum requirement and be adopted by the same vote and voting groups required to take
action under the quorum and voting requirement then in effect or proposed to be adopted, whichever
is greater. A bylaw that fixes a greater quorum or voting requirement for shareholders may not be
adopted, amended or repealed by the Board of Directors.

Action by the Board of Directors to adopt or amend a bylaw that changes the quorum or
voting requirement for the Board of Directors must meet the same quorum requirement and be
adopted by the same vote required to take action under the quorum and voting requirement then in
effect or proposed to be adopted, whichever is greater. i
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