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ARTICLES OF MERGER
Merger Sheet
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MERGING:

ACTIVEUSA.COM, INC., a Florida corporation, document number
P98000063429 B :

INTO

RG ACQUISITION CORP.. a Delaware corporation not qualified in Florida

File date: December 17 1999

Corporate Specialist: Karen Gibson
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ARTICLES OF MERGER o Ta L%
of Coon S T
ACTIVEUSA.COM, INC., 5 oA T
a Florida corporation ’L{wﬁﬁf_,_ % )
into ((\ )
RG ACQUISITION CORP., ,( W /33
a Delaware corporation i
[ y .:-\, N
£

Pursuant to the provisions of Section 607.1107 of the Flarida Business Corporation Act
(the "Act"), ActiveUSA.com, Inc., a Florida corporation, and RG Acquisition Corporation, 8

Delaware carparation, do hereby adopr the following Articles of Merger:

FIRST: The names of the corporations which are parties 1o the merger contemplated by
these Articles of Merger (the "Merger) are ActivelUSA com, Inc., a Florida
earporanion (“ActiveUSA™), and RG Acquisition Corp., a Delaware corporation
(*RG™). RG is the surviving corporation in the Merper.

SECOND: A copy of the Merger Agreement and Plan of Reorganization is atrached hereto
and made a part hereof by reference as if fully set forth herein.

THIRD: = The Merger Agreement and Plan of Reorganization was adopted by the
shareholders of ActiveUSA on December 1, 1999, by writien consent.

FOURTH:  The Merger Agreement and Plan of Reorganizalion was adopied by the sole
steckholder of RG on November 17, 1999, by written consent in lieu of holding a
special mesting.

FIFTH: - The Mezger shall become effective upon the filing of these Aricles of Merger
with the Department of State of the State of Florida, in accordance with the

provisions of Sections 607.1105 and 607.1106 of the Act.

MIA=425842~1
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SIXTH: .. The address of the surviving corporation’s principal office under the laws of

Delaware is: © East Lockerman Street, Dover, Delaware 19501,

SEVENTH: The surviving corporation hereby appoints the Florida Secretary of State as its agemt
for service of process in a proceeding to enforce any obligation or the rights of any
dissenting shareholders of ActivelJSA.

BIGHTH: The surviving corporation agrees 10 promptly pay to any dissenting shareholders of
ActiveUSA, the amount, if any, 1o which they are entitled under Section 607.1302

of the Act.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have cuused these agticles of Merger 10 be ex20utsd

as of Y15 16 1h day of Deatmbper, 1999

RG ACQUISITION CORE.,
a Delawara corpornion

By. 2; 2z !é Seott Kyle

Ies- LPO

ACTIVEUSA.COM, INC,,
B idka corpoTation

James M. Roodman

nih-45285¢-1
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MERGER AGREEMENT AND
PLAN OF REORGANIZATION

BY AND AMONG

RACEGATE.COM, INC,,

RG-ACQUISITION CORP.
AND

ACTIVEUSA.COM, INC,

Dated as of Navember 17, 1999
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MERGER AGREEMENT AND
PLAN OF REORGANIZATION

This MERGER AGREEMENT AND PLAN OF REQRGANIZATION is made and
entered into as of November 17, 1999, by and among RaceGate.com, Inc., a Delaware
carporation (“RaceGare™), RG-Acquisition Corp., a Delaware corparation and a wholly-owned
subsidiary of RaceGate (“Merger Sub™), and ActivelUSA.com, lnc., a Florida corporation
(*ActivelUSA™). Capitalized terms used and not otherwise defined herein have the meanings set
forth in Article 10.

RECITALS

A. The respective Boards of Directors of each of RuceGate, Merger Sub and
ActivelJSA believe it is in the best interests of RaceGate, Merger Sub and ActivelUSA and their
respective stockholders that ActiveUSA and Merger Sub combine into a single company through
the statutory merger of ActivelJSA with and inro Merger Sub (the “Merger™).

B. The Boards of Directors of each of RaceGate, Merger Sub and AcrivelUSA have
approved the Merger and this Agreement and the wansactions contemplated hereby.

C. Pursuant o the Merger, among other things, and subject to the terms and
conditions of this Agreement all of the issued and outstanding shares of capital stock of
ActivelUSA (“ActivelISA Capiral Stock™} shall be converted into the right to recejve shares of
the capital stock of RaceGate (“Race(Gate Capiral Srock) and all options and warraars for the
purchase of and all rights 1o receive ActiveUSA Common Stock shall be assumed by RaceGate,
in each case in the manner described herein,

D. RaceGare, Merger Sub and ActiveUSA intend that the Merger shall ¢onstiture a
reorganization within the meaniug of Section 368(a) of the Internal Revenue Code, and in
furtherance thereof intend that this Agreement shall be a “Plan of Recrganization™ within the
meaning of Sections 354(2) and 361(a) of the Internal Revemie Code.

E. ActiveUSA, RaceGate and Merger Sub desire to make certain representations,
warranties, covenants and agreements in connection with the Merger.

NOW, THEREFORE, in consideration of the covenants, promises, representations and
warranties set forth herein, and for other gond and valuable considerarion, intending to be legally
bound hereby the parties agree as follows:

ARTICLE 1
THE MERGER

1.1 The Merger. At the Effective Time and subject to and upon the terms and
conditions of this Agreement and the applicable provisions of the Delaware Code and the Florida
Code, ActiveUSA shall be merged with and into Merger Sub, the separate corporate existence of
AcriveUSA shall cease, and Merger Sub shall continue as the surviving corporarion and wholly-

1
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owned subsidiary of RaceGare, Merger Sub is sometimes referred to herein as the “Surviving
Corporation.”

1.2  Effective Time, Unless this Agreement is earlier terminated pursuant to Section
8.1, the closing of the Merger (the “Closing™) will rake place as promptly as practicable, but no
later than five (3) business days following satisfaction or waiver of the conditions set forth in
Article &, at the offices of Brabeck, Phieger & Harrison LLF, 38 Technology Drive, [rvine,
California, unless another place or time is agreed to by RaceGate and ActiveUSA. The date
upon which the Closing actually oceurs is herein referred to as the “Closing Date.” Onthe
Closing Darte, the parties hereto shail cause the Merger 10 be consummated by filing a Certificate
of Merger (or like instrument), in subsrantially the form to be atrached hereto as Exhibit A (the
“Merger Certificate™), with each of the Secretary of State of the State of Delaware and the
Secrerary of State of the State of Florida, in accordance with the relevany provisions of applicable
law (the time at which acceptance by both the Secretary of State of the State of Delaware and the
Secretary of State of the State of Florida of such filing has been received by the parties, or such
larer rime agreed 1o by the parties and set forth in this Agreement, being referred to herein as the
“Effective Time™}. ' ' CT ) :

1.3  Effect of the Merger on Constituent Corgoratiops. At the Effective Time, the
effect of the Merger shall be as provided in the applicable provisions of the Delaware Code and
the Florida Code. Without limiring the generality of the foregoing, and subject thereto, at the
Effective Time, all the propenty, rights, privileges, powers and franchises of Merger Sub and
ActivelJSA shall vest in the Surviving Corporation, and all debts, liabilities, obligations,
restrictions, disabilities and duties of Merger Sub and ActiveUSA shall become the debrs,
liabilities, obligations, restrictions, digabilities and duties of the Surviving Corporation.

1.4 Certificate o Arporation an N s of Surviving Corporation.

(@)  Atthe Effective Time, the cerrificate of incorporation of Merger Sub, as in
effect immediarely prior to the Effective Time, shall be the certificate of incorporation of the
Surviving Corporation until thereafter amended as provided by law and such certificate of
incorporation and by-laws of the Surviving Corporation.

(b)  The by-laws of Merger Sub, as in effect immediarely prior to the Effective
Time, shall be the by-laws of the Surviving Corporation until thereafter amended as provided by
such by-laws, the certificate of incorporation and applicable law.

15  Directors and Qfficers of Surviving Corporation. The directors of Merger Sub
immediately prior 1o the Effective Time shall be the directors of the Surviving Corporation, each
10 hold office in accordance with the certificate of incorparation and by-laws of the Surviving
Corporation. The officers of Merger Sub immediately prior to the Effecrive Time shall be the
officers of the Surviving Corporation, each to hold office in accordance with the by-laws of the
Surviving Corporation.

1.6 Maxj of § op ital Stoek to : Effe
on Outstanding Securities of ActivelISA. The maximum number of shares of RaceGate

OCOLIBNKVIMESELIATS04: DAY
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Capital Stock 1o be issued in exchange for the acquisition by RaceGare of all ourstanding shares
of AcriveUSA Capital Stock shall be the Aggregate Share Number On the terms and subject to
the conditions of this Agreement, as of the Effective Time, by virtue of the Merger and without
any action on the part of RaceGate or Merger Sub, ActivelSA or the holder of any shares of
ActiveUSA Capital Stock the following shall occur: -

(a) Conversion of ActivelJSA Capiral Stock. At the Effective Time, each
share of ActiveUSA Capital Stock issued and ourstanding immediately prior to the Effective
Time (other than any shares of ActiveUSA Capital Stock 1o be canceled pursuant to Section
1.6(b) and any Dissenting Shares (as provided in Section 1.7)) will be canceled and extinguished,
and in the case of ActivelJSA Common Stock, be converted automatically into the right to
receive that number of shares of RaceGate Commoen Stock equal to the Common Stock
Exchange Ratio, and in the case of Acrivel/SA Preferred Stock, be converted automatically into
the right 1o receive that number of shares of RaceGare Preferred Stock equal to the Preferred
Stock Exchange Rario, as the case may be, rounded down (subject ro Section 1.6(d)) wo the
nearest whole share of RaceGate Common Stock or RaceGate Preferred Stock, as the case may
be. For purposes of this Agreement;

i) “Aggregate Common Number” means the aggregate number of
shares of ActiveUSA Common Stock outstanding immediately prior to the Effective Time;
provided, however, that such number shall not include any Dissenting Shares, and any shares
subject to cancellation purshant 1o Section 1.6(b).

(i)  “Aggregate Preferred Number” means the aggregate number of
shares of ActiveUSA Preferred Stock outstanding immediately prior to the Effective Time;
provided, however, that such nugmber shall not include any Dissenting Shares, and any shares
subject to cancellation pursuant to Section 1.6(b).

(i) “Aggregate Common Share Number” means Seven Miilion Six
Hundred Five Thousand Four Hundred Forty-Two (7,605,442) shares of RaceGate Common
Stock and * Aggregate Preferred Share Number™ means Two Million Seven Hundred Twenty-
Nine Thousand Twelve (2,729,012) shares of RaceGate Preferred Stock (as appropriately
adjusted o reflect the effect of any stock split, stock dividend, stock combination,
reorganization, reclassification or similar change occurring afier the date of this Agreement and
prior 1o the Effective Time).

{iv) “Aggregate Share Number” equals the sum of the Aggregare
Common Share Number and the Aggregate Preferred Share Number.

() “Common Stock Exchange Ratio” means the quotient obtained by
dividing (x) the Aggregate Common Share Number by (y) the Aggregate Common Number.

(vi) ‘Preferred Stock Exchange Ratio” means the quotient obtained by
dividing (x) the Aggregate Preferred Share Number by (y) the Ageregare Preferred Number.

) cellatio ceGate- ActivelJSA-Owrned S . Each
share of ActiveUSA. Capial Stock owned by RaceGate or ActivelUSA or any Subsidiary of

DEGLIBLEVIMETOS aid] 1304 DEC)
FAX AUDIT No.HI9000032175 4



DEC-15-08 03=‘3EP!A FROM- T-108 P.13/50 F-755

FAX AUDIT No.H29000032175 4

RaceGare or ActivelJSA immediately prior to the Effective Time shall be antomarically canceled
and extinguished wirhour any conversion rhereof and without any further action on the part of
RaceGate, Merger Sub or ActiveUSA.

(c) j ed Stock 1ze Ratio. The
Common Stock Exchange Ratio and Preferred Stock Exchange Ratio shall be equitably adjusted
to refleet fully the effect of any stock split, reverse split, stock combination, stock dividend
(including any dividend or distribution of securities convertible into RaceGare Capital Stock or
ActiveUSA Capital Stock), rearganization, reclassification, recapitalizarion oy other fike change
with respect to RaceGuate Capiral Stack or ActiveUSA Capiral Stock occurring after the dare
hereof and prior to the Effective Time,

(d)  Eractional Shares. No fraction of a share of RaceGate Capital Stock will
be issued in the Merger, but in lien thereof, each holder of shares of ActiveUSA Common Stock
or ActiveUSA Preferred Stoek who would otherwise be entitled to a fraction of 3 share of
RaceGate Common Stock or RaceGate Preferred Stock, as the case may be (after aggregaring all
fractional shares of RaceGare Capital Stock 1o be received by such holder), shall be entitled to
receive from RaceGate an amount of cash (rounded to the nearest whole cent) equal to the
product of (a) such fraction, multiplied by (b} in the case of ActiveUSA Common Stock, the
Common Stock Closing Price and in the case of ActiveUSA Preferred Stock the Preferred Stock
Closing Price.

(¢)  Capital Stock of Merger Sub. Each share of common stock of Merger Sub
issued and outstanding immediately prior to the Effective Time shall be converted into and
exchanged for one validly issued, fully paid and nonassessable share of common stock of the
Surviving Corporation. From and after the Effective Time, each share cerificate of Merger Sub
theretofore evidencing ownership of any such shaves shall evidence ownership of such shares of
capital stock of the Surviving Corporation.

®  Stock Options and Warrants. At the Effective Time, all options and
warrants 1o purchase and all rights to receive ActiveUSA Commen Stock then outstanding shall
be assumed by RaceGate in accordance with Sections 1.11 and 5.9 hereof.

L7  Dissenting Shares.

(@  Notwithstanding any pravision of this Agreement to the contrary, any
shares of ActiveUSA Capital Stock held by a holder who has demanded and perfecred dissenvers’
rights for such shares in accordance with the Florida Code and who, as of the Effective Time, has
not effectively withdrawn or lost such dissenters’ rights (“Dissenting Shares”) shall not be
converted into or represent a right to receive RaceGate Capital Stock pursuant to Section 1.6, bur
the holder thereof shall only be entitled to such rights as are granted by the Florida Code.

()  Nowithstanding the pravisions of Secrion 1.7(g) above, if any holder of
shares of ActiveUSA Capital Stock who demands purchase of such shares under the Flonda
Coda shall effectively withdraw or lose {through failure to perfect or otherwise) such holder’s
dissenters’ rights, then, as of the later of (i} the Effective Time or (if) the cccurrence of such
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event, such hotder’s shares shall auromarically be converted into and represent only the right o
receive RaceGate Capiral Stock as provided in Section 1.6, without interest thereon, upon
surrender 1o ActiveUSA of the centificate representing such shares in accordance with

Section 1.8 of this Agreement,

(&)  ActivelUSA shall give RaceGate (i) prompt notice of its receipr of any
writren demands for purchase of any shares of ActivelJSA Capital Stock, withdrawals of such
demands, and any other instruments relating to the Merger served pursuant ro the Florida Cade
and received by ActivelUJSA and (i) the opportunity to panticipate in all negotiations and
proceedings with respect to demands for purchase of any shares of ActiveUSA Capital Stock
under the Florida Code. ActiveUSA shall nor, except with the prior written consent of RaceGate
or as may be required under applicable law, voluatarily make any payment with respect to any
demands for purchase of ActiveUSA Capital Stack or offer 1o settle or serde any such demands.

1.8  Exchange Procedures,

(a) Exchange Procedures. AT OT as SOOR as pracricabie after the Effective
Time, each ActiveUSA stockholder shall tender to RaceGate any certificate (“Centificate™)
representing the capital stock of ActivellSA held by such stockholder, accompanied by duly
executed letters of transmital or stock powers, as required by the RaceGate. As soon as
practicable after the surrender of such Certificates, RaceGate shall deliver to the stockhalder
surrendering such Certificate a cenificate representing the number of shares of RaceGate
Common Stock and/or RaceGate Preferred Stock, as the case may be, to which such stockholder
is entitled pursuant to Section 1,6 and 2 check payable to such stockholder representing the cash
1o which such stockholder is to receive in lien of fractional shares and any Certificate so
surrendered shall be cancelled. Umil surrendered, each outstanding Certificate that, prior to the
Effective Time, represented shares of ActiveUSA. Capital Stock will be deemed from and afier
the Effecrive Time, for all corporate purposes, other than the payment of dividends, 10 evidence
rhe ownership of the number of full shares of RaceGate Capital Stock into which such shares of
ActiveUSA Capital Stock shall have been so converted and cash in Heu of fractional shares.

(b) Digrributions With k exchanged Shares of ActivelJSA Capita
Stock. No dividends or other distributions with respect to RaceGate Capital Stock declared or
made after the Effective Time and with a record date afier the Effective Time will be paid o the
holder of any unsurrendered Certificate with respect 1o the shares of RaceGare Capital Stock
represented thereby until the holder of record of such Certificate shall surrender such Certificate.
Subject to applicable law, following surrender of any such Certificate, there shall be paid to the
record hoider of the certificates representing whale shares of RaceGate Capital Stock issued in
_ exchange therefor, without interest, at the time of such surrender, the amounr of dividends or
other distributions with a record date after the Effective Time theretofore payabie (but for the

provisions of this Section 1.8(b))with respect to auch whole shares of RaceGate Capiral Stock.

(¢)  Transfers of Ownership. fany certificate for shares of RaceGate Capital
Stock is to be issued pursuant to the Merger in 2 name other than that in which the Cenificare
surrendered in exchange therefor is registered, it will be a condition of the issuance thereof that
the Certificate so surrendered will be properly endorsed and otherwise in proper form for transfer
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and that the person requesting such exchange wiil have paid 10 RaceGate or any agent designated
by it any rransfer or other taxes required by reason of the issuance of a certificate for shares of
RaceGate Capital Stock in any name other than that of the registered holder of the Cerrificate
surrendered, or established 1o the satisfaction of Race(Gate or any agent designared by it that such
tax has beea paid or is not payable,

1.9  No Further Ownership Rights in AcrivellSA Capiral Stock. All shares of
RaceGate Capiral Stock issued upon the surrender for exchange of shares of ActiveUSA Capital

Stock in accordance with the terms hereof (including any cash in lien of fractional shares) shall
be deemed to have been issued in full satisfaction of all rights pertaining to such shares of
ActiveUSA Capital Stack, and there shall be no further registration of transfers on the records of
AcriveUSA of shares of ActiveUSA Capital Stock which were outstanding immediately prior to
the Effective Time. If, after the Effective Time, Centificates are presented to the Surviving
Corporation for any reason, they shall be canceled and exchanged as provided in this Aricle 1.

1.10  Lost; Stolen or Destraved Certificates. In the event any Certificates shall have
been lost, stolen or destroyed, RaceGate shall issue certificates representing such shares of

RaceGate Capital Stock and cash in lisu of fractional shares in exchange for such lost, stolen or
destrayed Certificates, upon the making of an affidavir of that fact by the holder thereof:
provided, however, that RaceGate may, in its discretion and as a condition precedent 1o the
issuance thereof, require the owner of sach lost, stolen or destroyed Certificates to provide an
indemnity or deliver a boad in such sum as it may reasonably direct as indemnity against any
claim that may be made against RaceGate or the Surviving Corporation with respect to the
Certificates alleged 1o have been lost, stolen or destroyed.

1.11 Ogptions and W3 prchase anpd Rights to Receive ActivelISA
Common Steck. At the Effective Time, cach option granted by ActiveUSA to purchase shares
of ActiveUSA Common Stock (each, an “ActiveUSA Stock Option™) and each warrant to
purchase and each right to receive shares of ActivelUSA Common Stock (each, an “ActiveUSA
Warrant™), in each case which is outstanding and unexercised immediately prior to the Effective
Fime shall be assumed by RaceGare and converted into an option or warrant, or right to receive,
as the case may be, to purchase or acquire shares of RaceGate Common Stock in such number
and at such exercise price as provided below and otherwise having the same terms and
conditions as in effect immediately prior 1o the Effective Time (except to the extent that such
terms, conditions and restrictions may be altered in accordance with their terms as a result of the
Merger):

(a)  the number of shares of RaceGate Common Stock to be subject to the new
option, warrant, or right to receive, as the case may be, shall be equal to the product of (i) the
number of shares of ActiveUSA Common Stock subject to the ariginal option, warrant, or right
10 receive, as the case may be, and (ii) the Common Stock Exchange Ratio;

(b) the exercise price per share of RaceGate Common Stock under the new
oprion or warrant, as the case may be, shall be equal to the quotient of (i) the exercise price per
share of ActiveUSA Common Stock under the original option or warrant, as the case may be,
divided by (if} the Common Stock Exchange Ratio; and
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{©) upon each exercise of options or wasrants or receipt of shares by 2 holder
thereof, the aggregate number of shares of RaceGate Common Stock deliverable upon such.
exercise shall be rounded down, if necessary, ro the nearest whole share and the aggregate
exercise price shall be rounded up, if necessary, to the nearest cent.

The adjustments pravided herein with respect 1o any options which are “incentive stock options”
(as defined in Section 422 of the Internal Revenue Code) shall be effected in 2 manner consistent
with the requirements of Section 424(a) of the Internal Revenue Code.

1.12 No Liabijlity. Notwithstanding anything to the contrary in this Article 1, none of
RaceGate, the Surviving Corporation or any party hereto shall be liable to a holder of shares of
RaceGare Capital Stock or ActiveUSA Capital Stock for any amount properly paid to 2 public
oificial pursuany 1o any applicable abandoned property, escheat or similar law.

1.13  Exemption from Registration. The shares of RaceGate Capital Stock to be
issued pursuant to Section 1.6 and the assumption of the ActivelUSA Options and the ActiveUSA
warrants in connection with the Merger will be issued and assumed in a wransaction exempt from
registration under the Securities Act of 1933, as amended (the “Securities Act™), in accordance
with exemptions including, but not imited to, Section 4(2) of the Securities Act and Rule 506 of

Regulation D promulgated thereunder, and the qualification requirements of any state “blue sky”
laws.

1.14  Restricted Securities, The shares of RaceGate Capital Stock issued in
connection with the Merger will be “restricred securities” under the Securities Act and Rule 144
promulgared thereunder and may only be sold or otherwise transferred pursuant 1o an effective
registration statement under the Securities Act or an exemption from the registration
requirements of the Securities Act. It is understood that the centificates evidencing the shares of
RaceGate Capital Stock issued in connection with the Merger will bear, one or ail of the
following legends:

(3  “These securities have not been registered under the Securities Act of
1533. They may not be sold, offered for sale, pledged or hypothecated in the absence of a
registrarion statement in effect with respect to the securities under suck Act or an opinion of
counsel reasonably satisfactory to the Company that such registration is not required or unless
sold pursuant to Rule 144 of such Act.”

(b)  Any legend required by applicable state law.

1.15 Further Action. If at any time after the Effective Time, any such further action
is necessary or desirable to carry out the purposes of this Agreement or to vest the Surviving
Carporation wirth full right, title and possession o all assets, properry, rights, privileges, powers
and franchises of ActiveUSA, the officers and directors of the Surviving Carporation are firlly
authorized to take, and will take, all such lawful and necessary action.
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ARTICLE 2
REPRESENTATIONS AND WARRANTIES OF ACTIVEUSA.

ActiveUSA hereby represents and warrants 1o each of RaceGate and Merger Sub, subject
to such exceptions as are specifically disclosed with respect to specific numbered and lettered
sections and subsections of this Article 2 in the disclosnre schedule and schedule of exceprions
(the " ActiveUSA Disclosure Scheduls™) delivered herewith, dated as of the date hereof, and
numbered with corresponding numbered and lettered sections and subsections, as follows:

2.1 Organization; Good Standing: Qualification. ActivelISA is a corporation duly
organized, validly existing and in good standing under the laws of the State of Florida, has all
requisite corporate power and authority to own, lease and operate its properties and assets and to
carry on its business as now conducted and as proposed to be conducted and vo execute and
deliver this Agreement. ActiveUSA is not qualified to transaet business as a foreign corporation
in any jurisdiction and such qualification is not now required nor required 1o canduct its business
as planned to be conducred.

2.2  Authorization. All corporate action on the part of ActivelUSA, iis officers,
directors and stockholders necessary for the authorizarion, execution and delivery of this
Agreement and any other agreements anached as exhibivg hereto (the “Ancillary Agreements”) to
which it is a party and the performance of all obligations of ActiveUSA hereunder and
thereunder and the consummation of all the transactions contemplated hereby has been taken or
will be taken prior to the Closing, and this Agreement and the Ancillary Agreements to which
ActiveUSA is a party, constitute valid and legally binding obligations of ActiveUSA,
enforceable in accordance with their respective terms except (a) as limited by applicable
bankruptcy, insolvency, reorganization, moratorium and other laws of general application
affecting enforcement of creditors’ rights generally, (b) as limited by laws relating to the
availability of specific performance, injunctive relief or other equitable remedies, and (c) to the
extent the indemnification provisions contained herein may be limited by applicable federal or
state securiries laws.

2.3  Governmental Consents. No consent, approval, qualification, order or
authorization of, or filing with, any local, state or federal governmental authority is required on
the part of ActiveUSA in connection with ActiveUSA’s valid execution, delivery or performance

of this Agreement, except for the filing of the Merger Cenificate und except as would not
coastinute a Marerial Adverse Effecr.

2.4  Capitalization and Voting Rights. The authorized capital of ActiveUSA
consists, or witl consist prior o the Closing, of:

(@  Preferred Stock. 10,000,000 shares of ActivelUUSA Preferved Stock, 3.01
par value, of which 2,742,587 have been designated Series A Preferred Stock, of which
2.742,587 are issued and owstanding and (ii) 1,984,125 have been designated Series B Preferred
Stock, all of which have been cancelled and none of which are cutstanding. The righrs,
privileges and preferences of the Series A Preferred Stock are as stated in the Certificate of
Designations of ActiveUSA’s Articles of Tncorporation.
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(b) Common Stock. 36,000,000 shares of ActiveUSA Common Srock, 5.01
par value, 7,643,273 of which are issued and ourstanding.

Except for (i) the conversion privileges of the Preferred Stock, (1) currently ourstanding oprions
or warrants to purchase and rights to acquire 1,544,459 shares of ActiveUSA Common Stock
granted to employees, consultants and advisars, (ifi) as provided in the Investors’ Rights
Agreement, and (Iv) as provided in Section 2.4 of the ActiveUSA Disclosure Schedule, there are
not outstanding any options, warrants, rights (including conversion or preemptive rights and
rights of first refusal), or agreements for the purchase or acquisition from ActiveUSA of any
shares of its capital stock. ActivelUSA is not a party or subject to any agreement or
understanding, and there is no agreement or understanding between any persons that affects or

relares to the voting or giving of writien consents with respect 1o any security or the voting by 2
director of ActivelJSA. )

- 2,5  Subsidiarjes. ActivelISA does not own or conmol, directly or indirectly, any
interest in any other cormporation, association or other business entity. ActiveUSA isnota
participant in any joint venture, partnership or similar arrangement.

i ents. The minure books and stock
record books and other suxular recards of ActweUSA have been prowded or made available 1o
RaceGate or its counsel prior to the execution of this Agreement, are complete and correct in al
material respects and have been maintained in accordance with sound business practices. Such
minute books contain a true and complete record of all actions taken at all meetings and by all
written consents in lieu of meetings of the directors, stockholders and committees of the Board of
Directors of ActiveUSA from the date of ActivelUSA's incorporation through the date hereof,
ActiveUSA has prior o the execution of this Agreement delivered to RaceGate true and
complete copies of its certificate of incorporarion and by-laws, both as amended through the date
hereof. ActivelUSA is not in viclation of any provisions of its certificate of incorporation or by-
laws as so amended. Schedule 2.6 hereto lists the names and addresses of all banks and other
financial institutions in which ActiveUSA has an gccount, deposit, or safe deposit box with the
number and a description of the account and the names of all persons authorized to draw on such
accounts or deposits or to have access to such boxes.

2.7  ActiveUISA Financigl Statements. Section 2.7 of the ActiveUSA Disclosure
Schedule sets forth ActiveUUSA Financial Statements. The Activel7SA Financial Statements
delivered to RaceGate are correct and complete in all material respects and have been prepared
in accordance with GAAP. The accounting basis used by ActivelJSA has been applied on a
consistent basis thronghout the periods indicated and consistent with each other (except as may
be indicated in the notes thereto). The ActiveUSA Financial Statements present fairly and
accurately in all material respects the financial condition and aperating results of ActivelUSA as
of the dares and during the periods indicated therein, subject to adjustments which are oot
material in amouns or significance. Since September 30, 1999, there has been no change in any
accounting policies, principles, methods or practices, including any change with respect to
reserves {whether for bad debts, contingenr Habilities or otherwise), of ActiveUSA.
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2.8 Absenca of Tndisclosed Liabijlities. Except as provided in Section 2.8 of the
ActiveUSA Disclosure Schedule, ActiveUSA does not have any liabilities or obligations
{whether accrued, absolute, contingent, unliquidated or otherwise, and whether due or 1o become
due), including lHabilities that would be required to be disclosed on s balance sheet prepared in
accordance with GAAP, other than liabilities or obligations arising since the formation of
ActiveUSA which, in the aggregate, are in an amount less than §10,000 and which were incurred
in the ordinary course of business consistent (in amount and kind) with past practice.

2.9  Changes. Since the formation of ActivelJSA, there has not been any event or
condition of any type that has materially and adversely affected the business, properties,
prospects or financial condition of ActiveUSA.

2,10 Contracts and Other Commitments. ActiveUSA does not have any contract,
agreement, lease, commitment or proposed transaction, written or oral, absolute or contingent,
other than (a) contracts for the purchase of supplies and services that were entered into in the
ordinary course of business which do not involve more than $10,000 and do not exyend for more
than one (1) year beyond the date hereof, {b) sales comracts entered into in the ordinary course of
business, and (c) contracts terminable ar will by ActiveUSA on no more than 30 days notice
without cost or liability ro ActiveUSA and that do not involve any employment or consulting
arrangement and are not matevial 1o the conduct of ActiveUSA's business. For the purpose of
this paragraph, employment and consulting contracts and contracts with labar unions, and License
agreements and any other agreements relating vo the acquisition or disposition of ActiveUSA’s
technology, shall not be considered to be contracts entered into in the ordinary course of
business. The contracts and agreemenrs which are required to be identified in Section 2.10 of the
ActiveUSA Disclosure Schedule are hereinafter referred to as the “Contracts.” Except as set
forth in Section 2.10 of the ActivelUSA Disclosure Scheduole:

(@)  Each of the Contracts is a valid, binding and enforceable agreement of
ActivelUSA and, to the knowledge of ActivelJSA, the other parties thereto, and will continue to
be valid, binding and enforceable after the Closing without the need to obtain the consent of any
third party;

(b)  ActiveUSA has no reason to believe rhat the Merger Sub will not be able
to filfill all of irs obligations under the Contracts which remain to be performed after the dare
hereof, and ActiveUSA has not been novified by any govemmental or other party that such
parties intend to cancel, terminate or modify any of such Contracts or the basis upon which
ActiveUSA is paid thereunder, and ActivelJSA. does not know of any valid grounds for any such
cancellation, termination or modification;

()  There has not accurred any default (or event which upon the provision of
notice or lapse of time or both would become such a defauls) under any of the Conrracts on the
part of ActivelJSA; and

(d)  The Contracts are all of the agreements, contracts and commitments rhat
are material 1o ActivelUSA. and necessary for the operation of its business.

10
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2.11 Related-Party Transactions. No stockholder, employes, officer or director of
ActiveUSA or member of his or her immediate family is indebted to AcrivelJSA, nor is
ActiveUSA indebted {or commirted to make loans or extend or guarantee credir) 1o any of them
Tothe best of ActiveUSA's knowledge, none of such persons has any direct or indirect
ownership in any firm or corporation with which ActivelUSA is affiliated or with which
ActiveUSA has a business relationship, or any firm or corporation that competes with
ActiveUSA, except thar employees, officers or directars of ActiveUSA and members of their
immediate families may own up 1o 1% of the stock in publicly raded companies thar may
compete with ActivelUSA. To the best of ActivelUSA's knowledge, no officer or director or any
member of their immediare families is, directly or indirectly, interested in any material contract
with ActivelJSA.,

2.12 Regictration Rights. Except as provided in the Investors” Rights Agreement,
ActiveUSA is not obligated to register under the Securities Act of 1933, as amended (the
“Securities Act”) any of its presemly outstanding securizies or any of its securities that may
subsequently be issued.

2.13  Permits. ActivelUSA has all franchises, permits, licenses and any similar
authority necessary for the conduct of its business as now being conducted by iv, the lack of
which would have a Material Adverse Effect and believes it can obtain, without undue burden or
expense, any similar authority for rhe conduct of its business as planned 10 be conducted.
ActiveUSA is not in default in any material respect under any of such franchises, permits,
Hcenses or other similar authority.

2.14 Compliance With Other Instruments. ActiveUSA is not in violation or default
of any provision of its charter documents including its Articles of Incorporation and by-laws or
in any material respect of any provision of any mortgage, agreemens, instrument or contract o
which it is a party or by which it is bound or of any federal or state judgment, order, writ, decree,
statute, rule or regulation applicable to ActiveUSA. The execution, delivery and performance by
ActiveUSA of this Agreement and the consummation of the transactions contemplated hereby
will not result in any such violation or be in material conflict with or constiture, with or without
the passage of time or giving of notice, either 2 material default under any such provision or an
event that results in the creation of any material lien, charge or encumbrance upon any assers of
ActiveUSA or the suspension, revocation, impairment, forfeiwre or nonrenewal of any material
permit, license, authorization or approval applicable to AcrivelUS A, its busiress or operations, or
any of irg assets or properties.

2,15 Litigation, There is no action, suit, proceeding or investigation pending or to
ActiveUSA’s knowledge currently threatened against ActivelISA that questions the validity of
this Agreement or the right of ActivelUSA to enter imto this Agreement, or to consummate the
transactions contemplated herehy, or that might resuls, either individually or in the aggregate, in
any Material Adverse Effect, or in any material change in the current equity ownership of
ActiveUUSA. The foregoing includes, without Himiration, any action, suit, proceeding or
investigation pending or currently threatened involving the prior employment of any of
ActiveUSA’s employees, their use in connection with ActivelJSA’s business of any information
or techuniques allegedly proprietary to any of their former employers, their obligations under any

Il
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agreements with prior employers, or negoriations by ActivelJSA wirh potenrial backers of, or
investors in, ActiveUSA or its proposed business ActiveUSA, has no reason to beljeve that any
such action, suit, proceeding or investigation may be brought or threatened against ActiveUSA.
ActiveUSA is not a party to ar named in any order, writ, injunction, judgment or decres of any
court, government agency or instrumentality. There is no action, suit or proceeding by
ActiveUSA currently pending or that ActivelJSA currently intends to initiate.

2.16 Disclosure. Neither this Agreement nor any other written statements or
certificates made or delivered in connection herewith contains any untrue statement of a material

fact or omits to state a material fact necessary 1o make the statements herein or therein not
misleading.

2,17 Taxes. Except as provided in Section 2.17 of the ActiveUSA Disclosure
Schedule, all tax returns, stavements, reports and forms (including estimated tax reparns and
reports and information retumns and reports) required to be filed with any taxing authority with
respect 10 any taxable period ending on or before the Closing Date, by or on behalf of
ActiveUSA, and any member of any consolidared, combined or unitary group of which
ActiveUSA is or has been a member (collectively, the “ActivelUSA Returns”), have been or will
be filed when due (including any extensions of such due date), and all amounars shown due
thereor on or before the Closing Date have been or will be paid on or before such date.
ActiveUSA has withheld and paid over all vaxes required to have been withheld and paid over,
and complied with all information reporting and backup withholding requirements, including
maintenance of reguired records with respect therero, in connection with amounts paid or owing
to any employee, creditor, independent contractor or other third party. ActivelUSA (or any
member of any affiliated or combined group of which ActivelISA) has not granted any extension
or waiver of the limiration period applicable to agy ActiveUSA Returns. There is no claim,
audit, actions, suit, proceeding or investigarion now pending or, to the knowledge of ActiveUSA,
threatened against or with respect to ActiveUSA or any ActivelJSA Retwms in respect of any tax
or assessment. No notice of deficiency or similar document of any tax authority has been
received by ActivelJSA, and there are no liabilities for taxes (including liabilities for interest,
additions 1o 1ax and penalties thereon and related expenses) with respect to the issues that have
been raised with ActiveUSA (and are currently pending) by any tax authority that could, if
determined adversely to ActiveUSA, adversely affect the liability of ActivelSA. for taxes.
ActivelIS A has not filed any consent pursuant to Section 341(f) of the Internal Revenue Code.
ActiveUSA has not az any time been (i) a member of an affiliated group of limited lability
companies, filing consolidated, combined or unitary license or franchise tax returns or (i) 2
member of any partnership or joint venture. There are no liens, pledges, charges, claims,
restrictions on transfer, mortgages, securities inferests or other encumbrances of any sort
{collectively, “Liens™) on the assets of ActiveUSA relating to or attributable to taxes owed by
ActiveUSA, other than Liens for taxes not vet due and payable.

2.18 Tide to Property and Assers: Leases. Except (2) for liens for current taxes not
yet delinquent, (b) for liens imposed by law and incurred in the ordinary course of business for
obligations not past due to carriers, warehousemen, laborers, materialmen and the like, (c) for
liens in respect of pledges or deposits under workers’ compensation laws or similar legislation,
or (d) for minor defects in vitle, none of which, individually or in the aggregare, materially

12

GCOLIDLKYTEEL ML 5041.000)
FAX AUDIT Wo.H99000032175 4



DEC-15-99 03:42PM  FROM- T-108 P.22/50 F-TBH

. FAY AUDIT No.H29000032175 4

interferes with the use of such property, ActiveUSA owns its propenty and assets free and clear
of all mortgages, liens, claims and encumbrances. With respect to the property and assets ir
leases, ActiveUSA is in material compliance with such leases and to its knowledge, holds a valid
leasehold interest free of any liens, claims or encumbrances, subject o clauses (a)-(d) sbove.

2.19  Patents and Trademarks. ActiveUSA owns or possesses sufficienr legal rights
10 all rademarks, service marks, rrade names, copyrights, domam names, rade secrets, licenses,
information and proprietary rights and processes and patents, necessary for its business as now
conducted and as proposed 1o be conducred and to ActivelJSA’s knowledge, the operations of
ActiveUSA do not and will not conflict with, or infringe the rights of, others. Artached 1o the
ActiveUSA Disclosure Schedule are true and correct lists of (a) the patents, patent applications,
trademarks, service marks, tade names, domain names and copyrights which ActiveUSA owns
or to which it possesses legal rights, (b) all licenses, sublicenses, options or agreements to which
ActiveUSA is a party or by which it is bound and pursuant to which any third party is authorized
to use any ActivelUSA patents, trademarks, service marks, wade names, copyrights, domain
names, trade secrets, licenses or information and proprietary rights of any kind (c) all licenses,
sublicenses, options or agreements to which ActiveUSA is a party or by which it is bound and
pursuant to which ActivelJSA is authorized to use any third party pateats, trademarks service
marks, trade names, copyrights, domain names, trade secrets, licenses or information and
proprietary rights of any kind. ActiveUSA is not & party to any oral license, sublicense, option or
agreement which, if reduced to written form, would be required to be listed in the ActivelUUSA
Disclosure Schedule under the terms of this Section 2.19. ActiveUSA has not received any
communications alleging that ActiveUSA has vialated or, by conducting its business as
praposed, would violate any of the patents, jrademarks, service marks, trade names, copyrights,
trade secrets or other proprietary rights or processes of any other person or entity. ActiveUUSA is
not aware that any of its employees is obligated under any contracr (including licenses,
covenants or commitments of any nature) or cther agreement, or subject 10 any judgment, decree
or order of any court or administrative agency, that would interfere with the use of such
employes’s best efforts 1o promote the interests of ActivelISA or that would conflict with
ActiveUUSA's business as propnsed to be conducted. Neither the exectirion nor delivery of this
Agreement, nor the carrying on of ActiveUSA's business by the employees of ActivelUSA, nor
the conduct of ActivelUSA’s business as proposed, will, to the knowledge of ActiveUSA, conflict
with or result in a breach of the terms, conditions or provisions of, or constimite a default under,
any contract, covenant or instrument under which any of such employees is now obligated. It
will not be necessary for ActiveUSA to use any inventions of any of its current employees (or
persons it currently inrends to hire) made prior to their employment by ActiveUSA, other than
those which have been assigned 10 ActivelJSA. To the knowledge of ActiveUSA, there are no
facts or alleged facts which would reasonably serve as a basis for any ¢laim that ActiveUSA does
not have the unrestricted right to use, free of any rights or claims of others, all ActivelISA
proprietary rights in the developmen, use, sale or other disposition of any or all products or
services presently being used, firrnished or scld in the conduct of the business of AcriveUSA or
contemplated 1o be used, furnished or sold in the business of ActivelISA

2,20  Year 2000 Compliance, All of the equipmens and computer software, firmware
and hardware owned or used by ActiveUSA, or used and operared by third parties on behalf of
ActiveUSA, which performs or is or may be raquired to perform fimctions involving dates or the
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computation of dares, or containing dare related dara, has the programming, design and
performance capabilities 1o ensure thar (a) it will not suffer any material malfunction and (b) as a
result of the date at the end of the rwentieth century, leap vear caleulavions or the input,
processing, storage or useé of dates up to and including December 31, 2000, it will not be
adversely affected, require changes in inputtimg or operating practices, produce invalid or
incorrect output or results or suffer any diminution in funcrionality or performance. All of the
equipment and compurer software, firmware and hardware owned or used by ActiveUSA, or
used and operated by third parties on behalf of ActiveUSA, includes an indication of century in
all date related user inverfaces and dara interfaces. Ail date related data stored electronically by
or on behalf of ActivelJSA. is in such form that its inpur, processing, storage or use by or on
behalf of ActivelUSA will not cause any material malfunction in any of ActivelUSA’s equipment
or computer software, firmware or hardware, Norwithstanding the foregoing, ActivelUSA makes
no representarion with respect ro off-the-shelf software that is usad in ActiveUSA’s internal
computer systems, the failure and malfiinctioning of which would not have a marerial adverse
effect on ActvelUSA.

221 Emplovees: Employee Compensatiop. There is no strike, or labor dispuze or
union organization activities peading or threatened berween it and its employees. None of
ActivelUSA’s employees belongs to any union or collective bargaining unit. To irs knowledge,
ActivelUSA has complied in all material respects with all applicable state and federal equai
opportunity and other laws related 1o smployment. No employee of ActivelJSA is or will bein
violation of any judgment, decree or order, or any term of any employment contract, patent
disclosure agreement, or other contract or agreement relating to the relationship of any such
employee with ActivelUSA or any other party because of the nature of the business conducted or
1o be conducted by AgtiveUSA arto the use by the employee of his or her best efforts with
respect to such business. ActiveUSA is not @ party to or bound by any currently effective
employment contract, deferred compensation agreement, bonus plan, incentive plan, profit
sharing plan, retirement agreement, ar other employee compensation agreement. ActiveUSA is
not aware that any officer or key employee, or any zroup of key employees, intends to terminate
their employment with ActivelUSA, nor does ActiveUSA have a present intention to terminate
the employment of any of the foregoing. Subject 1o general principles relared to wrongful
termination of employees and except as provided in Section 2.21 of the ActiveUSA Disclosure

Schedule, the employmenm of each officer and employee of ActiveUSA is terminable at the will
of ActiveUSA_

2,22 Proprietary Information and fnventions Agreements. Each employee and
officer of ActivelUUSA has executed a confidentiality agreement and non-compete agreemert in
the form or forms which have been delivered to connse] for RaceGate.

2.23 Tax Elections. ActiveUSA has not elected pursuan to the Internal Revenue
Code to be treated as an § corporation or a coltapsible corporarion pursuant 10 Seerion 341(f) or
Section 1362(a) of the Internal Revenue Code, nor has it made any other elections pursuant to
the Inrernal Revenue Code {other than elections thas relate solely 1o merthods of accounting,
depreciation or amortization) that would have a material effect on the business, properties,
prospects or financial condition of ActiveUSA. ActivelUSA has withheld or collected from each
payment made to each of its employees, the amount of all taxes, including, but not limired 1o,
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federal income taxes, Federal Insurance Contribution Act taxes and Federal Unemployment Tax

Act taxes Tequired to be withheld or collected therefrom, and has paid the same 1o the proper rax
receiving officers or authorized depositaries.

2.24 Enviranmenta] Reewlations. Since its incorporation, ActiveUSA has to its
knowledge met, and contnues to meet, all applicable local, stave, federal and national
environmental regulations and has disposed of its waste products and effluents, if any, and/or has
caused athers to dispose of such waste products and effluents, if any, in accordance with all
applicable state, local, federal and national environmental regulations and in such 2 manner that:
(a) no harm has resulted or should result to any of its respective employees or properties or 1o

any other persan or entities or their properties, and (b) ActiveUSA has incurred no hability with
respect thereto.

2.25 Real Property Holding Coyporation. ActiveUSA is not a “United States real
property holding corporarion™ within the meaning of Internal Revenue Code Section 897(c)(2)
and any regularions promulgated thereunder.

2.26 Distributions, There has been no declaration or paymemt by ActivelUSA of any
dividend, nor any other distribution by ActiveUSA of any assets of any kind, 1o any of its
stockhalders.

2.27 Insurance, ActivelUSA has in full force and effect insurance covering risks
associared with its business in such amounts as are customary in its industry.

2.28 Change of Control Pavments. Section 2.28 of the ActiveUSA Disclasure
Schedule sets forth the terms of all agreements, commirments, employment policies, plans or
arrangements binding on Activel/SA pursuant 1o which any amounts may become payable by
ActiveUSA or the Surviving Corporation (whether currently or in the future) to current or former
officers, directors or employees of ActiveUSA or others as a result of or in connecrion with the
Merger, including any termination of employment relating to or within one year following the
Merger.

2.29 Qualification as a2 Qualified Small Business. ActiveUSA is a “qualified small
business,” as defined in IRC Section 1202(d).

2.30 Fipders. No broker’s, finder's or any similar fee shall be incurred by, or on
behalf of ActiveUSA. in connection with the origin, negotiation, execution or performance of this
Agreement or the transactions confemplated hereby.

231 Tax-Free Rearganization. Neither ActivellSA nor, to the knowledge of
ActiveUSA, any of its directors, officers or stockholders has taken any action which could
reasonably be expected to jeopardize the status of the Merger as a “reorganization” within the
meaning of Section 368(a) of the Internal Revenue Code,
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ARTICLE 3
REPRESENTATIONS AN D WARRANTIES OF RACEGATE AND MERGER SUB

RaceGate and Merge;' Sub jointly and severally hereby represent and warrant to
ActivelUSA, subject to such exceptions as specifically disciosed with respect to specific
numbered and lettered sections and subsections of this Arsticle 3 in the disclosure schedule and

schedule of exceprions (the “RaceGate Disclosure Schedule™) delivered herewith and dared as of
the date hereof, as follows:

3.1  Organization; Good Standing: Oualifieation. Each of RaceGare and Merger
Sub is a corporation duly organized, validly existing and in good standing under the laws of the
Stare of Delaware, has all requisite corporate power aad authority to own, lease and aperate i1s
properties and assets and to carry on its business as now conducted and as proposed 1o be
conducted and 1o execute and deliver this Agreement. Each of RaceGare and Merger Sub is not
qualified to transact business as a foreign corporation in any jurisdiction and such qualification is
not now required nor required to conduct its business as planned to be conducted.

3.2  Anthorization. All corporate action on the pan of RaceGare and Merger Sub,
their officers, directors and stockholders necessary for the authorization, execution and delivery
of this Agreement and any Ancillary Agreements 1o which they are a party and the performance
of all obligations of RaceGate and Merger Sub hereunder and thereunder and the consummation
of all the transactions contemplated hereby have been taken or will be taken prior to the Closing,
and this Agreement and the Ancillary Agreements to which RaceGate and Merger Sub are
parties to, constitute valid and legally binding obligations of RaceGate and Merger Sub,
enforceable in accordance with their respective terms excepr {a) as limited by agplicable
bankrupicy, insolvency, recsganization, moratorium and other laws of general application
affecting enforcement of creditors’ rights generally, (b) as [imited by laws relating 1o the
availability of specific performa.nce, injunctive relief or other equitable remedies, and () to the
extent the indemnification prcvzslons contamed herein may be Emited by applicable federal or
state securities laws.

3.3 Governmental Consents, No consent, approval, qualification, order or
authorization of, or filing with, any local, state or federal governmental authority is required on
the part of RaceGate or Merger Sub in connection with their valid execution, delivery or
performance of this Agreement, except for the filing of the Merger Certificate and except as
would not constitate a Matepal Adverse Effect.

3.4  Capitalization and Votinz Rights. The authorized capital of RaceGate consists,
or will consist prior to the Closing, of:

(a)  Preferred Stock. 17,326,523 shares of RaceGate Preferred Stock, $0.001
par value, of which (i) 641,500 have been designared Series A-1 Preferred Stock, of which
841,500 are issued and outstanding; (i) 750,000 have been designated Serjes A-2 Preferred
Stock, of which 750,000 are issued and outstanding; (iii} 405,882 have been designated
Series A-3 Preferred Stock, of which 405,882 are issued and outstanding; (iv) 5,050,000 have
been designated Series B Preferred Stock, of which 5,050,000 are issued and ourstanding;
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{v) 2,729,012 have been demgnated Series C Preferred Srock, of which none are jssued and
ourstanding; (vi) 6,582,814 have been designared Series D-1 Preferred Stock, of which none are
issued and outstanding; and (vit) 1,167,315 have been designared Series D-2 Preferred Stock, of
which none are issued and outstandmg The rights, privileges and preferences of the Series A-1,
Series A-2, Series A-3, and the Series B Preferred Stock will be as stared in RaceGate’s
Amended and Restated Certificate of Incorporation.

&) Q_o_mnfn_&p;]g 50,000,000 shares of RaceGate Common Stock, $0.001
par value, 5,140,803 of which are issued and outstanding.

Immediately prior 1o the Closmg, except for (i) the conversion privileges of the Preferred Stock,
(ii) the rights provided in thelAmended and Restared Investors’ Rights Agreemenr (the “Restated
stors® Rights Agreement™) and the Amended and Restated Stock Restriction and Co-Sale
Agreemens (the “E:smndﬁg:&al;;&gmm.m”) by and among RaceGate and certain of its
stockholder dated July 12, 1999, and {iii) currently outstanding options or wasrants to purchase
201,500 shares of Common Stock of RaceGate, there are not ourstanding any options, warrants,
rights (including conversion or preemptive rights and rights of first refusal), or agreements for
the purchase or acquisition from RaceGate of any shares of its capital stock. RaceGateisnota
party or subject to any agreement or understanding, and there is no agreement or understanding
berween any persons that affects or relates to the voting or giving of written consenrs with
respect to any security or the voting by a director of RaCEGate, except as set forth in the
Amended and Restated Voting Agreement (the “F Aoreernent”} by and among

RESTGLC

RaceGare and cerrain of its spockholders dated July 12, 1999. )

(¢  Upon Closing, all the RaceGate Capiral Stock issned to the stockholders
shall be duly issued, fully pajd and non-assessable,

(d)  The aythorized capital stock of Merger Sub consists of one thousand
(1,000) shares of common stpck, $0.0001 par value, all of which are issued and oustanding and
held by RaceGate. |

3.5 sgggggmnu.r RaceGate.com, Inc., a California corporation (“RG-California™) is
a wholly-owned subsidiary of RaceGate. Other t!:an RG-California and Merger Sub
(collectively the “RG-Subsidiaries™), RaceGate does not own or control, directly or indirectly,
any interest in any other corporarion, association or other business emtity. RaceGate is not a
participaat in any joint venn;’re, partnership or similar arrangement.

3.6 z pments. The minute books and stock
record books and other sumlar records of RaceGate and the RG-Stbsidiaries have been provided
or made available to ActivelISA. or its counsel prior to the execution of this Agreement, are
complete and correct in all miaterial respects and have been maintained in accordance with sound
business practices. Such mifmte books contain a true and complete record of all actions raken at
all meetings and by all written consents in lieu of meetings of the divectors, stockholders and
committees of the Board of Directors of RaceGate and the RG-Subsidiaries from the date of such
corporation’ s incorporarion ﬁhmugh the date hereof. RaceGate has prior 1o the execution of this
Agreement delivered to ActiveUSA true and complete copies of each of RaceGate’s and the RG-
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Subsidiaries’ centificate of iqcorporatiorx and by-laws, both as amended through the dare hereof
Neither RaceGate nor either of the RG-Subsidiaries is in violation of any provisions of irs
certificate of incorporation ar by-laws as so amended,

3.7 wﬁﬂﬂﬂﬁ-@lﬂﬂﬂ% Section 3.7 of the RaceGate Disclosure
Schedule sets forth the RaceGarte Financial Statements. The RaceGate Financial Statements
delivered ro ActiveUSA are correct and complete in all material respects and have been prepared
in accordance with GAAP. The accounting basis used by RaceGate has been applied on a
consistent basis throughout the pericds indicated and consistenr wirth each other (except as may
be indicared in the notes thefeto). The RaceGate Financial Statements present fairly and
accurately in all material respects the financial condition and operaring results of RaceGate as of
the dares and during the perinds indicated therein, subject to adjustments which are not marerial
in amount or significance, Since September 30, 1999, there has been no change in any
accounting policies, principles, methods or practices, including any change with respect o
reserves (whether for bad debrs, contingent liabiiities ar otherwise), of RaceGare.

3.3  Absence of Undisciosed Liabilities. Neither RaceGate nor either of the RG-
Subsidiaries has any liabilities or obligations (whether acerued, absolute, comtingent,
unliquidated or otherwise, and whether due or to become due), including liabilities that would be
required 1o be disclosed on 4 balance sheet prepared in accordance with GAAP, other than
liabilities or obligations arising since the formation of RG-California which, in the aggregate, are
in an amount less than $10,000 and which were incurred in the ordinary course of business
consistent (in amount and kind) with past practice.

3.9  Changes, Since the formation of RG-California, there has not been any event or
condition of any type that hds materially and adversely affected the business, properties,
prospects or financial condition of RaceGate or the RG-Subsidiaries.

310 Cor

[racts ane nenty. Neither RaceGate nor either of the RG-
Subsidiaries has any conmract, agreement, lease, commitment or proposed transaction, wriren or
oral, absolute or contingent,:other than (a) contracts for the purchase of supplies and services that
were entered into in the ordinary course of business which do not invoive more than $10,000 and
do nat extend for moare thanione (1) year beyond the daze hereof, (b) sales conrracts entered into
in the ordinary course of business, and (c) contracts terminable at will by RaceGare or either of
the RG-Subsidiaries on no more than 30 days notice without cost or liability to RaceGate or RG-
Caltfornia and that do not involve any employment or consulring arrangement and are not
material to the conduct of RaceGate’s business. For the purpose of this paragraph, employment
and consulting contracts and contracts with labor unions, and license agreements and any other
agreements relating to the a¢quisition or disposition of RaceGare’s or RG-California’s
technology, shall not be considered 1o be contracts entered into in the ordinary course of
business. The contracts and agreements which are required to be identified in Section 3.10 of the
RaceGate Disclosure Schedule are hereinafter referred to as the “Copwracts ™ Except as ser forth
in Section 3.10 of the Race{rate Disclosure Schedule:

(a) Each :of the Contracts is a valid, binding and enforceable agreement of
RaceGate and, to the knowledge of RaceGate, the other parties thereto, and will continue 10 be
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valid, binding and enforceakle after the Closing withour the need 1o obtain the consent of any
third parny; f

(b)  RaceGate has no reason 10 believe that RaceGare will not be able to fulfill
all of irs obligations under the Contracts which remain to be performed after the dare hereof, and
RaceGate has not been notified by any governmental or other party that such parties intend to
cancel, terminate or modify :emy of such Contracrs or the basis upon which RaceGate is paid
thereunder, and RaceGate dees not know of any valid grounds for any such cancellation,
termination or modificationy

(©) Theré has not occurred any defauls {or event which upon the provision of
notice or lapse of time or borth would become such a default) under any of the Contracis on the
part of RaceGare;

(d)  The Contracts are all of the agreements, contracts and commitments that
are material 1o RaceGate and necessary for the operation of its business.

3.11 Rela@-ggm‘ Transactions, No stockholder, employes, officer or director of
RaceGate or RG-California jor member of his or her immediate family is indebted to RaceGate or
RG-California, nor is Race(fate or RG-California indebted {or committed to make loans or
extend or guarantee credit) {o any of them. To the best of RaceGate’s knowledge, none of such
persons has any direct or indirect ownership in any firm or corporation with which RaceGuate ar
RG-California is affiliated or with which RaceGate or RG-California has a business relarionship,
or any firm or corporation that competes with RaceGate, except that employees, officers or
directors of RaceGate and RG-California and members of their immediate famulies may own up
10 1% of the stock in publicly traded companies that may compete with RaceGate. To the best of
RaceGate's knowledge, no officer or director or any member of their immediate families is,
directly or indirectly, interested in any material contract with RaceGate or RG-California.

3.12  Registration.Rights. Except as provided in the Investors’ Rights Agreement,
RaceGate is not obligated o register under the Securities Act any of its presently cutstanding
securities or any of its securities that may subsequently be issued.

3.13  Permits. Ra,ceGate and the RG-Subsidiaries have all franchises, permits, licenses
and any similar authority necessary for the conduct of its business as now being conducted by it,
the lack of which would have a Material Adverse Effect and believes it can obtain, without
yndue burden or expense, any similar authority for the conduct of its business as planned 1o be
conducted. Neither RaceGate nor either of the RG-Subsidiaries is in default in any material
respect under any of such franchises, permits, licenses or other similar authority.

3,14 Compliance With Other Instryments. Neither RaceGate nor either of the RG-
Subsidiaries are in violation or default of any provision of their respective Cernificates of
Incorporation or their by-laws or in any material respect of any provision of any mortgage,
agreement, instrument or conrract to which they are a party or by which they are bound or of any
federal or state judgment, drder, writ, decree, statute, rule or regulation applicable to them. The
execution, delivery and performance by RaceGate and Merger Sub of this Agreement and the
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consummation of the transactions contemplated hereby will not result in any such violation or be
in material conflict with or copstitute, with or without the passage of time or giving of notice,
either & material default under any such provision or an event that results in the creation of any
material lien, charge or encanqzhrance upon any assets of RaceGate and the RG-Subsidiaries or
the suspension, revocarion, impairment, forfeifure or nonrenewal of any material permit, license,
authorization or approval applicable to RaceGare and the RG-Subsidiaries, their business or
operations, or any of their assgts or properties.

3.15 Lirigation. There is no action, suit, proceeding or investigation pending or to
RaceGate’s knowledge currently threatened against RaceGate or either of the RG-Subsidiaries
that questions the validity of this Agreement or the right of RaceGate and Merger Sub to enter
into this Agreement, or to consummare the transactions contemplared hereby, ar that might
vesult, either individually or in the aggregare, in any Material Adverse Effect, or in any marerial
change in the current equity own ershxp of RaceGate. The foregoing includes, without limitation,
any acrion, suit, proceeding ci investigation pending or currently threatened involving the prior
employment of any of Race&ate s or RG-California’s employees, their use in connection with
RaceGate's business of any informarion or techniques allegedly proprietary to any of their
former employers, their thgatmns under ANy agreements with prior employers, or negotiations
by RaceGate with potenrial backers of, or investors in, RaceGate or its proposed business.
Race(ate has no reason to believe that any such action, suit, proceeding or investigation may be
broughr or threatened against RaceGate or either of the RG-Subsidiaries. Neither RaceGate nor
either of the RG-Subsidiaries are a party te or named in any order, writ, mguuctmn, judgment or
decree of any count, government agency or instrumentality. There is no action, suit or
proceeding by RaceGare or ejther of the RG-Subsidiaries curremly pending or that any of them
currently intends 1o initiate. 2

3.16 Disclosure, Neither this Agreemem nor any other written statements or
certificates made or dehvered in connection herewith contains any untrue statement of a material
fact or omits 10 state a maxmai fact necessary to make the statements herein or therein not
misleading. i

3.17 Xaxes. All tazl‘: repuns, statements, reports and forms (including estimated tax
returns and reports and mformancn returns and reports) required to be filed with any raxing
authoriry with respect to any taxable period ending on o before the Closing Date, by or on
behalf of RaceGate, and any member of any consolidated, combined or unitary group of which
Race(Gate is or has been a member (collectively, the “RaceGare Remurns™), have been or will be
filed when due (inchuding any extensions of such due date), and all amounts shown due thereon
an or before the Closing Date have been or will be paid on or before such date. RaceGate has
withheld and paid over all taxes required to have beer withheld and paid over, and complied
with all information repomng and backup withholding requirements, including maintenance of
required records with respect thereto, in connecrion with amounts paid or owing to any
employee, creditor, independent contractor or other third party. RaceGarte (or any member of
any affiliared or combined gyoup of which RaceGate) has not granted any extension or waiver of
the limitarion period applicable to any RaceGate Returns. There is no claim, audit, actions, suit,
proceeding or investigarion now pending or, to the knowledge of RaceGate, threatened against or
with respect 10 RaceGate or any RaceGate Returns in respect of any tax or assessment. No
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notice of deficiency or similar document of any tax authoriry has been received by RaceGare,
and there are no lisbilities for raxes (including labilities for interest, additions to rax and
penalties thereon and related expenses) with respect 1o the issues that have been raised with
RaceGate (and are currently pending) by any tax aurhority thar could, if derermined adversely to
Race(Gate, adversely affect the liability of RaceGate for taxes. RaceGate has not filed any
consent pursuant to Section 341(f) of the Internal Revenue Code, RaceGate has not at any time
been (i) 2 member of an affiliated group of limited liability companies, filing consolidated,
tombined or unitary license or franchise tax returns or (i) a member of any partnership or joint
venture, There are no liens, pledges, charges, claims, resiriciions on transfer, morigages,
securities interests or other encumbrances of any sort (collectively, “Liens™) on the assets of
RaceGate relating 1o or artributable to taxes owed by RaceGate, other than Liens for taxes not yet
due and payable. :

!
'

3,18 Tideto ; sets: Leases, Except (a) for liens for current taxes not
yet delinquent, (b) for lieas imposed by law and incurred in the ordinary course of business for
obligations not past due to carriers, warchousemen, laborers, materialmen and the like, (c) for
liens in respect of pledges or. deposits under workers’ compensarion laws or similar legislation,
or (d) for minor defects in title, none of which, individually or in the aggregate, materially
interferes with the use of such properny, each of RaceGate and the RG-Subsidiaries owns its
property and assets free and clear of all morngages, liens, claims and encumbrances. With
respect Yo the property and afsets it leases, each of RaceGate and the RG-Subsidiaries is in
material compliance with such leases and to its knowledge, holds a valid leasehold interest free
of any liens, claims or encurr:abrances, subject to clauses (a)-{d) above.

3.19 Patents and Trademarks. RaceGate and RG-California own or possess
sufficient legal rights to all trademarks, service marks, wwade names, copyrights, trade secrets,
licenses, information and proprietary rights and processes and patents, necessary for RaceGate’s
business as now conducted and as proposed to be conducted and to RaceGare's knowledge, the
aperarions of RaceGate de not and will not conflict with, or infringe the rights of, others.
Arrached to the RaceGate Djsclosure Schedule are true and correct lists of (a) the patents, patent
applications, trademarks, service marks, trade names, domain names and copyrighrs which
RaceGate and RG-California owns or to which either corporation pessesses legal rights, (b) all
licenses, sublicenses, optionf. or agreements to which RaceGate is a party or by which it is bound
and pursuant to which any third party is authorized 1o use any RaceGare or RG-California
patents, wademarks, service marks, trade names, copyrights, domain names, trade secrets,
licenses or information and proprietary rights of any kind (c) all licenses, sublicenses, options or
agreements to which RaceGate or RG-California is a party or by which it is bound and pursuant
to which RaceGate or RG-California is authorized to use any third party patents, trademarks,
service marks, trade names, copyrights, domain names, trade secvets, licenses or information and
proprietary rights of any kind, Neirher RaceGate nor RG-California is a party to any oral license,
sublicense, option or agreement which, if reduced to writien form, would be required o be listed
in the RaceGate Disclosure Schedunie under the terms of this Section 3.19. Neither RaceGare nor
RG-California has received gny communications alleging that RaceGate has violated or, by
conducting its business as proposed, would violate any of the patents, trademarks, service marks,
trade names, copyrights, trade secrers or other proprietary rights or processes of any other person
or entity. RaceGate is not a?ware that any of its or RG-California’s employees is obligated under
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any contract {including hcensas COVERANIS Or commitments of any nature) or other agreement, or
subject o any judgment, decree or order of any courr or administrative agency, thar would
interfere with the use of such employee’s bast efforts to pramote the interests of RaceGate or that
would conflict with RaceGate's business as praposed to be conducted. Neither the execurion nor
delivery of this Agreement, nnrthe carrying on of RaceGate’s business by the employees of
RaceGate and RG-Cahfomm nor the conduct of RaceGate’s business as propesed, will, to the
knowledge of RaceGate and RG-California, conflict with or result in a breach of the terms,
conditions or provisions of, or constitute a defanit under, any contract, covenant or instrument
under which any of such emgloyees is now cbligated. It will not be necessary for RaceGate or
RG-California to use any inventions of any of its current employees (or persons it currently
intends to hire) made prior 1o their employment by RaceGate or RG-California, other than those
which have been assigned 10 RaceGate or RG-California. To the knowledge of RaceGate and
RG-California, there are no facts or alleged facts which would reasonably serve as a basis for
any claim thar RaceGate or R.G-Cahfurma does not have the unrestricted right to use, fiee of any
rights or claims of others, aftits propnetary rights in the development, use, sale or other
disposition of any or all products or services presently being used, furnished or sold in the

conduct of the business of RaceGate or contemplated to be used, fimished or sold in the
business of Race(Gare, !

320 Year 2000 C&mgliggcg. All of the equipment and computer software, firmware
and hardware owned or used by RaceGate and RG-California, or used and operated by third
parties on behaif of Race(yate and RG-California, which performs or is or may be required to
perform functions involving dates or the computation of dates, or containing date related data,
has the programming, design and performance capabilities to ensure that (a) it will not suffer any
material malfunction and (b)jas a result of the date at the end of the twentieth century, leap year
calcularions or the input, processing, storage or use of dates up to and including December 31,
2000, it will not be adversely affected, require changes in inputting or operating practices,
produce invalid or incorrect purput or results or suffer any diminution in functionality or
performance. All of the equipment and computer software, firmware and hardware owned or
used by RaceGate and RG-California, or used and operated by third parties on behaif of
RaceGate and RG-California, includes an indication of cenmry in all date related user interfaces
and data interfaces. All dae related data stored electronically by or on behalf of RaceGate and
RG-California is in such form that its input, processing, storage or use by or on behalf of
RaceGate and RG-Californid will not cause any material malfoncrion in any of RaceGare’s or
RG-California’s equipment or computer software, firmware or hardware. Notwithstanding the
foregoing, RaceGate or RG-bahforma makes no representation with respect to off-the-shelf
software that is used in RaceGate’s internal computer systems, the failure and maifuncrioning of
which would not have 2 mafenal adverse effect on RaceGate.

3.21 Empiovees; Ep_mlogee Compensayion. To the knowledge of RaceGate and RG-
California, there is no strike; or labor dispute or union organization activities pending or
threatened between RaceGate or RG-California and their employees. None of RaceGate’s or
RG-California’s employees belongs to any union or coliective bargaining unit. To its
knowledge, RaceGate and RG-California have complied in all material respects with all
applicable stare and federal equal opportunity and other laws related to employment. No
employee of Race(ate or Rﬁ-Cahfomla is or will be in viclation of any judgment, deeree or

l
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order, or any rerm of any employment contract, patent disclosure agreement, or other contract or
agreement relaring 1o the relationship of any such employee with RaceGarte or RG-California or
to the knowledge of Race(ate and RG-California, any other party because of the nature of the
business conducred or to be conducted by RaceGate or to the use by the employee of his or her
best efforts with respect 1o such business. Neither RaceGate nor RG-California is a party to or
bound by any currently effective employment contract, deferred compensation agreement, bonus
plan, incentive plan, profit sharing plan, retirement agreement, or other employee compensation
agreement. Neither RaceGate nor RG-California is aware that any officer or key employee, of
any group of key employees, intends to terminate their employment with RaceGate or RG-
California, nor does RaceGdte or RG-California have a present intenrion to terminate the
employment of any of the faregoing. Subject to general principles related to wrongful
termination of employees, the employment of each officer and employes of RaceGate and RG-
California is terminable at the will of such corporation,

3.22 opri o ion and Inventions Agresements. Each employee and
officer of RaceGate and RGrCalifornia has executed a Proprietary Information and Inventions
Agreement in the form or forms which have been delivered o counse] for ActiveUSA.

3.23  Tax Flections. Neither RaceGare nor RG-California has elected pursuant to the
Internal Revenye Code to be treated as an § corporation or 2 collapsibie corporation pursuant to
Section 34 1(f) or Section 1;[62(31) of the Internal Revenue Code, nor has it made any other
elections pursuant ro the Intemal Revenue Code (other than elections that relate solely to
methods of accounting, depreciation or amortization) that would have a material effect on the
business, properties, prosperts or financial condition of RaceGate, RaceGare and RG-California
have withheld or collected from each payment made 1o each of its employees, the amount of all
taxes, including, but not limited 1o, federal income raxes, Federal Insurance Contribution Act
taxes and Federal Unemployment Tax Act taxes required to be withheld or collected therefrom,
and has paid the same to the proper tax receiving officers or authorized depositaries.

3.24 Environmental Regulations, Since its incorporation, RaceGate and RG-
California has to its knowledge mer, and continues to meet, all applicable local, stare, federal and
national environmental regulations and has disposed of its waste products and effluents, if any,
and/or has caused others to dispose of such waste products and effluents, if any, in accordance
with ail applicable state, local, federal and national environmental regulations and in such a
manner that: (2) no harm hajs resulted or should result 10 any of its respective employees or
propenties or to any other person or entities or their properties, and (b) neither RaceGate nor RG-
California has incurred any liability wirh respect thereta.

3.25 Real zmgegg! Holding Corporation, RaceGate is not 3 “Unired States real
property holding corporation” within the meaning of Internal Revenue Code Section 897(c)(2)
and any regulations prormulgated thereunder.

1
3.26 l}istributioqs. There has been no declararion or payment by RaceGate of any
dividend, nor any other distribution by RaceGare of any assets of any kind, 1o any of its
stockholders. :

i
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3.27 Insurance, RaceGate has in full force and effect insurance covering risks
associated wirh its business in such amounts as are customary in its industry.
f

3.28 Change of Control Payments, Saction 3 28 of the RaceGate Disclosure
Schedule sets forth the termsi of all agreements, commitments, employment policies, plans or
arrangements binding on RaceGare pursuant to which any amounts may become payable by
RaceGate or RG-California (whether currently or in the fiuture) to current or former officers,
directors or employees of RaceGate or others as a result of or in connection with the Merger,
including any termination of employment relating to or within one year following the Merger,

Dnalifjed |
jont 1202(d).

ifica

329 r2tion a8 3
n IRC Sect

business,” as defined i

inesy. RaceGare is a “qualified small

3.30 Finders. No proker’s, finder’s or any similar fee shall be incurred by, or on
behalf of RaceGate in connegtion with the origin, negotiation, execution or performance of this
Agreement or the transactions contemplated hereby.

3.31 Ownership of Merger Sub: No Prior Activities. As of the date hereof and the
Effective Time, except for cbligations or liabilities incurred in connection with its incorporation
or organization and the transactions contemplated by this Agreement and except for this
Agreement and any other agteements or arrangements contemplated by this Agreement, Merger
Sub has not and will not have incurred, directly or indirectly, through any subsidiary or affiliate,
any obligations or liabilities Pr engaged in any business activities of any type or kind whatsoever
or entered into any agreements or arrangements with any person.

3.32 Tax-Free Orcani

(a) Prior to the Closing, all of the shares of capital stock of the Merger Sub
are awned by RaceGate. |

(b)  RaceGate hag na current plan or intention 1o (i) reacquire any of the
RaceGate Capital Stock issued in connection with the wransactions contemplated by this
Agreement; (ii) liquidare the] Surviving Corporatian; (jii) merge the Surviving Corporarion with
or into anather entity; (iv) sell or otherwise dispase of its assets following the Close, except in
the ordinary course of husiness; or (vi) cause the Surviving Corporation to issue any additional
stack or securities. :

() Raca(f&ate has never owned any ActiveUSA Capital Stock.

(&)  Neither RaceGate nor Merger Sub is an investment company subject ta
regulation under the Investment Company Act of 1940.

; ARTICLE 4
CONDUCT PRIOR TO THE EFFECTIVE TIME

4,1  Conduyct of Business. During the period from the date of this Agreement and
continuing until the earlier of the termination of this Agreement and the Effective Time,

i
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ActivelUSA and RaceGate agree (subject vo rhe other party’s prior written consenr) to carry on
their businesses in the ordinary course consisteny with past practice, to pay rtheir liabilities and
taxes consisrent with their past practices (and in any evenr when due except if contested in good
faith through appropriate proceedings), to pay or perform other obligations when due consistent
with their past practices (other than liabilities, taxes and other obligations, if any, conrested in
good faith through appropriage proceedings), and, 1o the extent consistent with their businesses,
10 use reasonable efforts and'institute all policies 1o preserve intact their presens business
organization, keep available the services of their present officers and key employees and
preserve their relationships with customers, suppliers, distributors, licensors, licensees,
independent contractors and other persons having business dealings with them, all wirh the
express purposs and intent of preserving unimpaired their goodwill and ongoing businesses at
the Effective Time. Except as expressly contemplared by this Agreement, neither ActivellSA
nor RaceGate, without the prior wrirten consent of the other party, will taks, or agree in writing
or otherwise 1o take, any action that would make any of their representations or warranties
contairied in this Agreement untrue or incorrect in any material respect or prevent them from
performing or cause them ngt to perform their agreements and covenants hereunder.

42  No Solicitation. Until the carlier of the Effective Time and the dare of
termination of vhis Agreement pursuant to the provisions of Section 8.1 herecf, neither party will
(and each party will assure that its officers, directors, employees, affiliates, agents and Jegal,
accounting and financial advisors do noc on its behalf) take any action 1o solicit, initiate, seek,
encourage, support or ¢ntertain any inquiry, proposal or offer from, fixmish any information 1o,
or participate in any discussinns or negoriations with, any corporation, partnership, person or
other entity or group {other than negotiations among the parties herero) regarding, a transaction
involving the sale of a material amount of such party’s assets, any acquisition, merger or
consolidation or any transaction involving the sale of such party’s stock or any form of equiry
security in excess of three percent (3%) of the outsranding capital stock (but excluding any stock
or options granted 10 an employee as part of his or her employment terms with the company) of
such parry {a “Third Party Transaction™). Each party agrees that any discussions or negotiations
refesred to in this Section 4.2 (other than negotiations among the parties) in progress as of or
prior 1o the date of this Agreement will be suspended during the period refarred to above and
thar, in no event, will RaceGare or ActiveUSA accept or enter into an agreement with any such
third party regarding marers contemplated herein during such period. Notwithstanding the
foregoing, in the event a party wishes 1o emtertain discussions with a third party that would
otherwise violate the terms of this standstill agreement, such discussion shall be permirted only if
made jointly by representatives of both RaceGate and ActivelUSA.

i ARTICLE 5

i ADDITIONAL AGREEMENTS
|
|

5.1  Information Statement; Restricted Securities,

(a)  As sobn as practicable after the execution of this Agreement, ActiveUSA
and RaceGate shall jointly prepare the Information Statement for the stockholders of ActiveUSA
and Race(Fate 10 approve this Agreement and the transactions contemplated hereby. The
Information Statement shailiconstitute a disclosure document for the offer and issyance of the

25
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shares of RaceGate Capiral SEtock 10 be received by the holders of ActiveUSA Capiral Stock in
the Merger. RaceGarte and ActiveUSA shall each use reasonable commercial efforts to cause the
Information Sratement to comply with applicable federal and state securities laws requirements,
Each of RaceGate and ActivéUSA agrees to provide promptly to the other such information
concerning its business and financial statements and affairs as, in the reasonable judgment of the
providing party or its connsel, may be required or appropriate for inclusion in the Informarion
Statement, or in any amendmjeats or supplements thereta, and to cause its counsel and audirors 1o
cooperate with the other's counset and auditors in the preparation of the Informarion Statement.
ActivelUSA will promptly advise RaceGare, and RaceGae will prompily advise ActiveUSA, in
writing if at any time prior 10 the Effective Time either ActiveUSA or RaceGare shall obtain
knowledge of any facts that might make it necessary or appropriate to amend or supplement the
Information Statement in order 10 make the statements contained or incorporared by reference
therein not misleading or 1o éomply with applicable law. The Information Statement shall
contain the recommendation iof the Board of Directors of ActiveUUSA and Race(Gare thar
ActivelUSA and RaceGate stiscidmlders approve the Merger and this Agreement and the
conclusion of the Board of Directars of both corporations that the terms and conditions of the
Merger are advisable and fair and reasonable to its respective stockholders. Anything 1a the
contrary contained herein notwithstanding, neither ActivelUSA nor RaceGate shall include in the
Information Statement any information with respect to the ather party or its affiliates, the form
and content of which information shall not have been approved by such other party prior 1o such
inclusion. ! : - : e .

(b}  Each q[tockhnlder of ActivelJSA shall execute and deliver to RaceGare a
certificare to be attached in the form annexed as Exhibit F (the “Stockholder Centificare”) and
thar RaceGatre will be relying upon the representations made by each stockholder of ActiveUSA
in the applicable Stockholder Certificate in connection with the issuance of RaceGare Capital
Stock to such stackholder. The shares of RaceGate Capital Stock so issued pursuant 1o
Section 1.6 will not be registered under the Securities Act, will constitute “restricied securities”
within the meaning of the Securities Act and the certificates representing the shares of Race(Gate
Capital Stock shall bear appropriate legends to identify such privately placed shares as being
restricted under the Securities Act, to comply with applicable state securities laws and, if
applicable, 1o nctice the restrictions on transfer of such shares.

|

5.2  Stockholder Approval. ActivelUSA and RaceGate shall use all commercially
reasonable efforts required 10 obtain from its respective stockholders execured actions by written
consent approving the Merger and the rransactions and agreements contemplated thereby. Any
materials submitted to the stockholders of ActiveUSA or RaceGate, as the case may be, in
connection with. the solicitation of their approval of the Merger shall include information
regarding both companies, the terms of the Merger and this Agreement, the unanimous
recommendarion of the Board of Diirectors of each of ActivelUSA and RaceGare in favor of the
Merger, this Agreement and the transactions contemplated hereby and such other information as
required in order 1o satisfy the requirements of the Securities Act and all applicable state
securities 1aw in connection with the issuance and sale of RaceGate Capital Stock in the Merger.

53 Agcessto Inf:'u:mation. Between the date of this Agreement and the earlier of
the Effective Time or the termination of this Agreement, upon reasonable request ActiveUSA.
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and RaceGate shall, during riormal business hours, (i) give each other and their respective
officers, employees, accountants, counsel, financing sources and other agenys and representatives
foil reasonable access to their buildings, offices, and other facilities and 1o all their books and
records, whether located on their premises or at another location; (ii) permit the other party to
make such inspections as they may reasonably require; (jif) cause its officers to furnish the other
party such financial, operating, rechnical and product dara and other informarion with respect to
the business and assets and properties of such party as they from time to time may reasonably
request, including financial srarements and schedules; and (iv) allow each other the opportunity
to interview their employees|and other personne] with their prior written consent, which consent
shall not be unreasonably withheld or delayed. Marerials furnished to RaceGare and ActiveUSA
pursuant 1o this Section 5.3 may be used by each party for strategic and integration planning
purposes relating o accompliishing the transactions contemplated hereby.

54  Confidentiality. The parties acknowledge that RaceGate and ActiveUSA have
previously executed a non-disclosure agreement (the “Confidentiality Agreement”), which
Canfidentiality Agreement shall continue in full force and effect in accordance with its terms.

55  Expenses. Whether or not the Merger is consummated, all fees and expenses
incurred in connection with the Merger including all legal, accounting, financial advisory,
consulting and all other fees and expenses of third parties (“Third Party Expenses”) incusred by a
pasty in connection with the negoriation and effectiation of the terms and conditions of this
Agreement and the wransactions contemplated hereby, shall be the obligation of the respective
party incurring such fees and expenses.

5.6  Public Disclosure. Unless otherwise required by applicable law (including
federal and state securities laws) prior to the Effective Time (in which case RaceGate and
ActiveUSA shall have a pricr opportuniry to review and comment on the propased disclosure),
no disclosure (whether or not in response to any inquiry) of the existence of any subject matter
of, or the terms and conditions of, this Agresment shall be made by any party hereto unless
approved by RaceGate and ActiveUSA prior to release; provided, however, that such approval

shall not be unreasonably w%‘thheld or delayed.

57  Approvals. Each of RaceGate and ActiveUSA shall use all commercially
reasonable efforts required t'f) obtain all zpprovals from goveramental or regulatory authorities or
under any of the contracts or other agreements a3 may be required in connection with the Merger
(all of which approvals are set forth in the ActivelJSA Disclosure Schedule) so as to facilitate the
consummarion of the Merger as well as to preserve all rights of and benefits 10 ActiveUSA.
thereunder and each party shall provide the other party with such assistance and information as is
veasonably required to obtain such approvals.

58  Notificationiof Certain Matters, ActiveUSA shall give prompt notice to
RaceGare, and RaceGate shall give prompt notice to ActiveUSA, of (i) the occurrence or non-
occurrence of any event, the oceurrence or non-occurrence of which is likely to cause any
representation or warranty of ActivelUSA, RaceGate or Merger Sub, respectively, contained in
this Agreement to be untrue;or inaccurate in any material respect at or prior to the Closing Date
] s
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and () eny failure of ActiveliSA, RaceGare or Merger Sub, as the case may be, 1o comply with
or satjsfy any covenanl, condition or agresment to be complied with or satisfi=d by it herennder.

%2 ActiveUSA's 1999 Stock Option Plan. At the Effective Time, the ActiveUSA
Srock Option Plan and each curstanding option 1o purchass shares of ActivelJSA Commeon Stock
under such plan, whether vested or unvested, will be assumed by RaceGate and any oursranding
replrchase rights shall be assigned o RaceGute, Section 5.9 of the ActiveU'SA Disclosure
Schedule sets forth a true and complete list s of the date hereaf of all holders of cutstanding
options under the ActivelIBA. Stock Option Plan including the number of shares of ActivelJSA
Commen Stock subject to each such option, the date of grant of each such option, the exercise or
vesting schedule, the exercise price per share wd the term of each such oprion, On the Closing
Dare, ActiveUSA shall deliver to RaceGaie en updated Section 5.9 of the ActiveUSA. Disclosuee
Schedule current as of sueh date. Each such option so assumeg by RaceGate undsr this
Agreement shall continue 10 have, and be subject to, the same terms and conditions set forth in
the ActivelUSA Stock Option Plan immediately prior 1o the Effective Time, except that (i) such
opnan will be exergisable for that aumber of whole shares of RaceGate Cortmon Stoek equal 1o
the product of the number of shares of AqivelSA Comman Stock that were issuable upon
exércise of such option immediarely prior w the Effective Tims multiplied by the Common
Stock Exchange Rario and ronnded down to the nearest whole sumber of shares of RaceGare
Stock, and (i1} the per share exercise price for the shares of RaceGate Stock issuable upon
exercise of such assumed option will be equal to the quotient determined by dividing the exerrjse
price per share of ActivelJSA Common Stock ar which such opion was exercisable immediarely
prior to the Effective Time by the Common Stock Exchange Ratio, rovmded up 10 the pearest
whole cent. Consistent with the terms of the ActiveUSA Stock Option Plan and the decurnents
governing the owstanding options under such plan, the Merger will not terminate any of the
outstanding options under the ActivelUSA Stock Option Plan of accslarate the exercisability or
vesting of such oprione. Tt is the intention of the parties that the opticns so assumed by RaceGate
qualify following the Effective Time as inceative stack options as defined in Section 422 of the
Code ro the extant sueh options qualified as incentive stock aptions prior to the Effective Time,
Within ten (10) Business Days after the Bffective Time, RaceGate will issue to each person wha,
immediately prior to the Effective Time was » holder of an owsranding option under the

ActivelISA Stock Optian Plan a document evidencing the Toregoing assumption of such option.
by RaceGate.

310 Assumptioy of Obligatiog 1o Jswue Shares. At the Effective Time, RaceCGate

shall assume the cbligations o issne shares of Comman Srock histad on Schedule 5.10; provided
that prior to the Effective Time such third parties shall enter into an Assumption Agreement in
the form reasonabiy satisfactory 1o RaceGate. ActiveUSA agrees 1o cooperate with RaceGare
and use its hest efforts 1o obtain such signed Assumption Agreements.

5.11 Necessary Filings. RaeeGate, Mevger Sub, and each of the stockholders of
ActiveUSA shall vse all commercially reasonable efforts to prompily make all necessary filings
required by the Internal Revenue Code or atherwise sod 1o take any reasonable actions 1o cause
the Merger 1o be treated as a “tax-free™ organization under the Intemal Revenue Code.
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5,12 itional Dacume her As ces, Each pary hereto, at the
request of the other party hereto, shall execute and deliver such other instruments and do and
perform such other acts and things (including, but not limited 1o, all action reasonably necessary
1o seek and obtain any and al} consenrs and approvals of any government or regulatory authority
or person required in connection with the Merger, provided, however, that RaceGare shall not be
obligated to consent to any divestitures or operational limitations or activities in connection
therewith and no party shall be obligared 1o make 2 payment of money as a condition o
obraining any such condmoni or approval) as may be reasonably necessary or desirable for

effecting complerely the con;ummauon of this Agreement and the transactions contemplated
hereby.

513 Executive Committee. Unless or until 2 CEO is hired, an Execurive Commirtes
shall be formed to facilitare the integration of RaceGate and ActiveUSA. The Executive
Committee shall consist of Scott Kyle, Mitch Thrower, James Woodman, Alec Lindenauer,
Ronald Taylor and Lee Rosenberg. Day-to-day management decisions will be made by a
majority of the four management members of the Executive Committee. In the event the
management members of the Executive Committee are unable to agree on a management
decision, they shall refer the mawer to the rwo investor members of the Executive Commirree for
resolurion. The Executive Cammmee is not intended to modify or reduce the involvement of the
RaceGate Board of Directors, and the Board of Directors will have the authority to suspend or
terminare the Executive Commistee in its discretion.

514 _N,,am Prior to or immediately followmg the Effective Tune, RaceGate
shall change its corporate name to ActiveUSA.com, Ine..
i ARTICLE 6
I CONDITIONS TO THE MERGER
6.1  Conditious vo Qbligations of Each Party to Effect the Merger. The respective

obligations of each party to this Agreement 1o effect the Merger shall be subject to the
sanisfaction at or prior to thef Closing of the following conditions:

(a) ; als. Approvals from any
governmental or regulatory authonty (1f any) deemed appmpnate or necessary by any party to
this Agreement shall have been timely obtained, and any waiting period applicable to the
consummation of the Mergqr shall have expired or been terminated.

™ MW&MMMM No temporary
restraimng order, prehmmm:y or permanent injunction ar other order issued by any court of
cormpetent jurisdiction or ggvernmental ar regulatory authority or other 1ega1 or regulatory
restraint or prohibition prevénting the consumemation of the Merger shall be 1n effect; nor shall
there be any action 1aken, of any law or arder enacted, entered, enforced or deemed applicable 1o
the Merger or the other transactions contemplated by rthe terms of this Agreement that would
prohibit the consummation of the Merger or which would permit consummation of the Merger
only if certain divestitures were made or if RaceGate were to agree to limitations on its business
activiries or operations.
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{c) IMQS'-; Transaction. RaceGate shall have entered into definitive
investment and corporate partaership agreements with Ticketmaster Online-City Search, Inc. on
rerms acceptable to RaceGaté and ActivelJSA.

(D slggkj;glger Approval. The Merger shall have been approved by the
requisite votes of ActiveUSA's stockholders in accordance with the Florida Code and
RaceGare’s stockholders in apcordance with the Delaware Code.

{(e) vestérs’ 1S A . Certain of the stockholders of ActiveUSA
and RaceGate shall have entered into that certain Second Amended and Restated Investors’
Rights Agreement in the fbrm attached hereto as Exhibit C.

() Board !of Directors. At the Closing, the Board of Directors of RaceGate
shall cansist of Ronald Taylor, Lee Rosenberg, Scoit Kyle, James Woodman and three vacancies
to be filled in accordance wzth the Voting Agreement.

) .Yﬂnng.Amumn!: The stockholders of ActivelUSA and RaceGate shall
have entered into that ¢erainl Second Amended and Restared Voting Agreement in the form
attached hereto as Exhibit D

(h) MMLEEJL The stockholders of ActivelUSA and
Race(Gate shall have entered into thar cervain Second Amended and Resrared Stock Restriction

Agreement in the form attached hereto as Exhibit E.

()  Filingiof Restated Certificae. RaceGate shall have filed with the
Secretary of State of the State of Delaware the Amended and Restated Certificate of
Incorporation in the form attageched hereto as Exhibit B.
|

(j) &W RaceGate shall have formed an Executive
Commitiee consisting of Scot: Kyle, James Woodman, Mirch Thrower, Alec Lindenauer, Ronald
Taylor and Les Rosenberg. :

k) W The holders of options, warrants or the right o
receive ActiveUSA Common Stock shall have entered into an Assamption Agreement with

RaceGate in a form reasonahly satisfactory to Race(Gate and ActivelISA

()] W@m ActivelJSA shall have cancelied and
exchanged the owstanding shares of Series B Preferred Stock for shares of Series A Preferved
Stock such that there are an a.ggregate of 2,742,587 shares of ActivelUS A Series A Preferred
Stock issued and om:swndmg immediately prior to the Closing.

(m)  Xerminstion of Emplovmenr Agreements. ActiveUSA shall have
terminated all existing empléymen: agreements with its employees, including withour limitation
the agreements with James Woodman and Alec Lindenauer, and each employee shall have
signed an offer letterin a fnrm reasonably sausfactory 1o RaceGate and ActiveUSA.
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6.2  Addivional Conditions to Obligations of Activel’SA. The obhigarions of
ActiveUSA. to consummate the Merger and the other trapsactions copremplated by this
Agreement shall be subject to the sarisfaction at or priar to the Closing of each of the following
condirions, any of which may be waived, in wrinng, exclusively by ActiveUSA.

(a)  Representanons and Warranties. Each of the represenyations and
warranries made by RaceGare and Merger Sub m this Agreement shall be 1rue and comrect tn all
matenal respects (if not qualified by mareriality) and in all respects (if qualified by mareriality)
when made 2nd (other than representations and warranties which by their express rerms are made
solely as of a specified earlier date) on and as of the Closing Date as though such representation
or warranty was made on and as of the Closing Date, and any representation or warranty made as
of a specified date earlier than the Closing Date shall be true and correes in all material respects

(1 not qualified by materialiry) and in all respects (if qualified by materiality) on and as of such
earlier date

(h)  Performance RaceGare and Merger Sub shall have performed and
complied with all material respects each agreement, covenant and obligation reguired by tius
Agreement 10 be so performed or complied with by the Race(Gate or Merger Sub on or before the
Closing.

(¢}  Officers’ Cenificates. RacelGate and Merger Sub shall have delivared 1o
ActiveUSA certificates, dated the Closing Date agd execured by their respective qualified
officers in a form reasonably satisfactory to ActiveUSA-

(@)  Legal Opinion. ActiveUSA shall have received a legal opinion from
Brobeck, Phleger & Hamson LLP, counsel to RaceGate in a form reasonably satisfactory 10
ActiveUSA

(&)  Povate Placement The parties shall be reasonably satisfied thar the shares
of RaceGare Capiral Stock to be issued in connection with the Merger pursuant to Section 1.6
and Secrion. 1 11 are issuable without registration pursuant 10 the Securities Act and all
applicable state securities law.

()  Tax—Free Reorganization. The Me;ger will constimate a tax-free
reorganization within the meaning of Section 368(a) of the IRC.

No Material Adverse Effect. There shall have occurred no Matenal
Adverse Effect with respect to RaceGate or Merger Sub since the date of this Agreement.

6.3 Additons ditons 1¢ ions of RaceGate and Meyse . The
obligations of RaceGate and Merger Sub 1o co ate the Merger and the other actions
contemplated by this Agresment shall be subject to the sarisfaction at Or prIOr 0 the Closing of
each of the following conditions, any of which may be waived, in wriring, exclusively by
RaceGare:

(a) wﬂdﬂw Each of the representations and
warranties made by ActivelISA in this Agreement shall be true and correct in ali material
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respecrs (if not qualified by matenality) and in all respects (if qualified by mareriality) when
made and (other than represenrations and warrantes which by their express terms are made
solely as of a specified earlier date) on and as of the Closing Date as though such representation
or warranry was made on and as of the Closing Date, and any represequanion or warranry made as
of a specifiad date earlier than the Closing Date shall be rue and correct in all materzal respects
(if not qualified by materiality) and i all respecis (if qualified by materiality) on and as of such
earlier dare.

(b)  Performance ActivelJSA shall have performed and complied in all
material respects with each agreement, covenant and obligation required by this Agreement 1o be
so performed or complied with by ActiveUSA on or before the Closing Date.

{(c) cerg’ Certificares. ActiveUSA shall have delivered to RaceGate
certificates, dated the Closing Date and executed by a qualified officer i a form reasonably
satisfactory to Race(Gare.

(d)  Third Pasty Consents. RaceGate shall have been furnished with evidence
sarisfactory to it that ActiveUSA has obtained the consents, approvals and waivers lisred in
Secnon 2.10 of the ActiveUSA Disclosure Schedule (except for such consents, approvals and
waivers the failure of which to receive could not reasouably be expecied to have a material
adverse effect on the Surviving Corporation).

(e}  Legal Opinion RaceGate shall have received a legal opinion from
Akerman, Seaterfir & Edison, P.A., legal counsel to ActiveUSA in a form reasonably
satisfactory to RaceGate.

()  Tepuination of ActivelSA Jnvegtor Rights A . The Investors
Rights Agreement dared August 1999 by and among ActivelUSA and certain of its stockholders
shall have been rerminated.

(g) Teminationof ActiveUSA Voring Trust. The Vorting Trust Agreement
dated August 1999 by and among ActivelUSA and centain of its stockholders shall have been
terminared.

()  Non-Compesition Agreement. James Woodman shall have entered into
that certain Non-Comperition Agreement in the form attached herero as Exhibit G.

()  NoDisserting Shares No holders of the owrstanding shares of
ActiveUS A Capital Stock shall have exercised, nor shall they have any‘comiuued right to
exercise, appraisal, dissenters’ or similar rights under applicable law with respect 10 their shares
by virtue of the Merger.

()  FIRPTA Compliance. The executed statement in the form reasonably
acceptable to RaceGate for purposes of satisfying RaceGate’s obligarions under Treasury
Regularion Section 1.1443-2(c)3) previously delivered by ActivelUIS A to RaceGate shall
contirue 1o be in full force and effect.

32

OCOLBIEVINE TGN MY Do)
FAX AUDIT Mo.R29000032175 4



DEC-17-89 02:19PM  FROM-AKERMAN SENTERFITT T-087 P.0S/14  F-419

FAY AUDIT No HS9000032175 4 .

{k) Nop Marenal Adverse Effect There _S_Eall have occurred no Material
Adverse Effect with respect to ActiveUSA since the date hereof

()  Legal Proceedings. No governmental or regulatory authority shall have
nonfied any party 1o this Agreement that it intends to commence praceedings 1o resirain or
prohibit the transactions contemplated hereby or force rescission, unless such governmenral or
regulatory authority shall have withdrawn such norice and abandoned any such proceedings prior
1o the time which otherwise would have been the Closing Date.

(m) Privae Placement. Each of the stockholders of AcriveUSA shall have
delivered executed copies of the Stockholder Certificate, and RaceGate shall be reasonably
sarisfied that the shares of RaceGare Capiral Stock to be issued in connection with the Merger
pursuant to Section 1.6 and Section 1.11 are issuable withour registration pursuant to the
Securities Act and all applicable stare securiries laws.

ARTICLE 7
SURVIVAL OF REPRESENTATIONS, WARRANTIES,
COVENANTS AND AGREEMENTS; LIMITATION ON LIABILITY

7.1 Survy 2.3 ranties, Covepants apd Agreements.
Norwithstanding any right of RaceGate, Merger Sub or ActiveUSA. (wherher or not exercised) 10
investigate the affairs of RaceGare, Merger Sub or ActiveUSA (whether pursuant to Section 5 3
o otherwise) or a waiver by RaceGate or ActiveUSA of any condirion to Closing ser forth in
Article 6, each party shall have the right 1o rely fully upon the representations, warranres,
covenants and agreements of the other party conrained in this Agreement or in any instrument
delivered pursuant 1 this Agreement. All of the representarions, warranties, covenants and
agreenents of ActiveliSA, RaceCate and Merger Sub comained in this Agreement or in any
instrumoent delivered pursuant 1o this Agreement shall survive the Merger and continue until the
first anniversary of the Closing Date (the “Expiration Date™).

ARTICLE 8
TERMINATION, AMENDMENT AND WAIVER

sl of Representations, W

8.1  Terminatign. Except as provided in Section 8.2 below, this Agreement may be
terminated and the Merger abandoned at any rime prior 10 the Effecrive Time.

(a) by mutal agreement of ActiveUSA, Race(Gate and Merger Sub;

() by RaceGate, Merger Sub or ActiveUSA ift (i) the Effecrive Time has nov
occurred before 5:00 p.m. (Pacific Time) on December 31, 1999 (provided, hawever, that the
right to terminate this Agreement under this clause 8.1{b){3) shall not be available 1o any party
whose failure o fulfill any obligarion hereunder has been the canse of, or resulred in, the failure
of the Effective Time to occur on of before such date); (if) there shall be a final nonappealable
order of a federal or state court in effect preventing consummation of the Merger, or {(iii} there
shall be any statate, rule, regulation or order enacted, promulgated or issued or deemed
applicable to the Merger by any governmental or regulatory authority that would make
consummation of the Merger iliegal;
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() by Race(iate if there has been a breach of any representation, warranty,
covenant of agreement contained in this Agreement on the part of ActiveUSA and (i) ActveUSA
1s not using its reasonable efforts to cure such breach, or has not cured such breach within
ten (10) days after notice of such breach 10 ActiveUSA (provided, however, that ne cure periad
shall be required for a breach which by its nature cannot be cured) and (ii) as a result of such
breach any of the conditions set forth in Section 6.1 or 6.3, as the case may be, would not then be
satisfied,

(d) by ActiveUSA if there has been a breach of any TEPresentation, WarTanty,
covenant O agreement contained in this Agreement on the part of RaceGate or Merger Sub and
(i) RaceGate 15 not using its reasonabie efforts to cure such breach, or has nat cured such breach
within ten (10) days after notice of such breach ro RaceGare (provided, however, that no cure
period shall be required for a breach which by its narure cannor be cured), and (it as a result of
such breach the conditions ser forth in Secrion 6.1 or 6.2, as the case may be, would not then be
satisfied.

8.2  Effect of Termination. In the event of a valid termunation of this Agreement as
provided in Section 8.1, this Agreement shall forthwith become void and there shall be no
liability or obligation on the part of RareGate, Merger Sub or ActivelISA, or rheir respecrive
officers, directors or stockholders; provided, however, That the provisions of Sections 5.4, 3 5,
£.2,96,9.9,9.10 and Amicle VH of this Agreement shall remain in fill force and effect and
survive any terminarion of this Agreement.

83 Amendment. Except asis ctherwise required by applicable Jaw after the
stockholders of ActivelJSA and/or RaceGate approve the Merger and this Agreement, this
Agreement may be amended by the parties hereto at any fime by execution of an instrument in
wrifing signed on behalf of each of the parties hereto.

8.4  Exension; Waiver. Atany time prior 1o the Effective Time, RaceGate, Merger
Sub and ActivelISA may, 1o the extent legally allowed, (3) extend the rime for the performance
of any of the obligations of the other party hereto, (ii) waive any inaccuracies in the
representanions and warranties made 10 such party contained herein or in any document delivered
pursuant hereto, and (i) waive compliance with any of the agreements, covenants or condirions
far the benefit of such party contained herein. Any agreement on the part of 3 party herefo to any
such extension or waiver shall be valid only if set forth i an instrument in writing signed on
behalf of such parry.

ARTICLE S
MISCELLANEOUS PROVISIONS

9.1  Notjces. All notices, requests and other communications hereunder must be in
writing and will be deemed 1o have been duly given only if delivered personally against writien
receipt or by facsimile (ransmission against facsimile confirmation or mailed by prepaid first
class cerrified mail, reurn receipt requested, or mailed by overnight courier prepaid, to the
parties at the following addresses or facsimile numbers-
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If to RaceGare or Merger Sub 1o’

RaceGare com, [nc.

1020 Prospect Street, Suite 250
La Jolla, CA 92037

Facsimile No. (858) 551-7619
Attn - Scott Kyle

with a copy 1o

Brobeck, Phieger & Harrison LLY
38 Technology Drive

Irvine, CA 92618

Facsimile No.: (949) 760-6301
Ann: Richard A Fink, Esq.

If 1o ActivelUUSA 10

4300 Southwest 73rd Ave., Suite 1078
Miami, FL 33155

Facsimile No : (305) 265-0906

Ann: James Woodman

with a copy 10

Akerman, Senterfin & Eidson, P.A.
One Southeasr Third Avenue

28th Floor

Miamy, FL 33131

Facsimile No.: {305) 374-5095
Aun: David L Beckett, Esq.

All such notices, requests and other communicanons will (i) if delivered personally to the
address as provided in rhis Section 9.1, be deemed given upon delivery, (i) if delivered by
facsimile transmission 1o the facsimile number as provided for in this Section 9.1, be deemed
given upon facsimile confirmation, (iii) if delivered by mail in the manner described above 10 the
address as provided for in this Section 9.1, be deemed given an the earlier of the third Business
Day following mailing or upan receipt and (iv) if delivered by overnight cousier 1o the address as
provided in this Section 9 1, be deemed given on the earlier of the first business day following
the date sent by such overnight courier or upon receipt (in each case regardless of whether such
gotice, Tequest or other cammunication is received by any other person 1o whom & copy of such
notice is 1o be delivered pursuant to this Secrion 9.1). Any party from time 10 nume may change
irs address, facsimile umber or other information for the purpose of notices to that party by
giving notice specifying such change to the other paty bereto
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9.2  Entire Agreement. This Agreement and the Exhibits and Schedules herero,
mcluding ActuveUSA Disclosure Schedule and the RaceCiate Disclosure Schedule, constiture the
enrire Agreement among the parries with respect 1o the subject maner hereof and supersede all
prior agreements and understandings, both wrirten and oral, among the parties with respact to the
sybject marter hereof, except for the Confidentiality Agreement, which shall continue in full
force and effect and shall survive any termination of this Agreement or the Closing m
accordance with i1s rerms.

9.3 s : -Closine C igp. Ar any time or from rune to
time after the Closing, the parties shall execute and deliver ro the other party such other
documents and instruments, provide such materials and information and rake such orher actions
as the orher pary may reasonably request 1o consummare the wansactions contemplated by this
Agreemenr and otherwise to cause the other party to fulfill us obligations under this Agreement
and the transactions contemplated hereby. Each party agrees to use commercially reasonable
efforts 10 cause the conditions to its obligations to consummate the Merger to be satisfied.

9.4  Wagiver. Any term or condition of this Agreement may be waived at any time by
the party that is entitled to the benefit thereof, but no such waiver shall be effective unless set
forth in 2 wnrren insgrument duly executed by or on behalf of the party waiving such term or
condition No waiver by any party of any term or condition of this Agreement, in any one or
more instances, shall be deemed to be or construed as a waiver of the same or any other term of
condition of this Agreement on any future occasion. All remedies, either under this Agreement
or by Law or otherwise afforded, wili be cumulative and not alternative.

9.5  Third Party Beneficiaries. The terms and provisions of this Agreement are
inrended solely for the benefit of each party hereto and vheir respective saccessors or permitred
assigns, and it is novvhe intention of the parties to confer third-party beneficiary rights, and this
Agreement does not confer any such Tights, upon any other person.

9.6 NoAssignment; Binding Effect. Neither this Agreement nor any right, interest
or obligation hereunder may be assigned (by operation of law or otherwise) by any party without
the prior written consent of the other parry and any attempt to do so will be void. Subject 1o the
preceding sentence, this Agreement is binding upon, inures to the benefit of and is enforceable
by the parties hereto and rheir respective successors and assigns.

97 Headings. The headings and table of conrents used in this Agreement have been
-aserted for convenience of reference only and do not define or limir the provisions hereof.

9.8 Invalig Provisions. Ifany provision of this Agresment is held to be illegal,
invalid or unenforceable under any present ar furure law, and if the rights or obligations of any
party hereto uader this Agreement will not be marerially and adversely affected thereby, (2} such
provision will be fully severable, (b) this Agreement will be consmmied and enforeed as if s-ucfh
illegal, invalid ar unenforceable provision had never comprised a part i}ereof, {c) the remaining
provisions of this Agresment will remain in full force and effect and will not be'aft:ected by the
illegal, invalid or unenforceable pravision or by its severance hereﬁ‘om_and (d) in lieu of su_ch
illegal, invalid or unenforceable provision, there will be added auromarically as a past of this
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Agreement a legal, valid and enforceable provision as simular in terms 1o such illegal, invahd or
unenforceable provision as may be possihle.

9.9 Governing Law. This Agreement shall be governed by and construed in
accordance with the domestic laws of the State of Delaware, without giving effect 1o any choice
of law or conflict of law provision or rule (whether of the State of Delaware or any orher
junsdiction) that would cause the application of the laws of any jurisdiction other than the Stare
of Delaware.

9.10 Construction. The parties hereto agree that this Agreement is the praduct of
negoriation between sophisticared parties and individuals, all of whom were represented by
counsel, and each of whom had an oppormunity to participate in and did participate 1, the
drafting of each provision hereof. Accordingly, ambiguiries in this Agreement, if any, shall not
be construed strictly or in favor of or against any parry herero but rather shail be given a fair and
reasonable construction without regard to rhe rule of conrra proferentum

9.11 Counterparts. This Agreement may be executed in any mumber of counterpans,
each of which will be deemed an original, but all of which togerher wilt constitute one and the
same instrument.

9.12 Specific Performanee. The parnes herero agree that irreparable damage would
occur in the event that any of the provisions of this Agreement were not performed in accordance
with their specific terms or were otherwise breached. Itis agreed that the parties shall be entitied
to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically
the terms and provisions hereof in any cours of the United Stares or any state having jurisdiction,
this being in addirion 10 any other remedy 10 Which they are enfitled at law or in equity

ARTICLE 10
DEFINTTIONS
10.1 Definitions.
(a)  Asused in this Agreement, the following defined terms shall have the
meanings indicated below"
“ ActiveUSA™ has the meaning ascribed 1o it in the forepart of this Agreement

» ActivelISA Capital Stock” means ActiveUSA Common Stock, ActiveUSA Preferred
Stock and any Equity Equivalents.

« A ctivelISA Common Stock” has the meaning ascribed to it in Section 2 4.

« activeliSA Disclosure Schedule” means the schedules delivered to Raceﬁfue and
Merger Sub by or on behalf of ActiveUSA, containing all lists, descripnions, excepions and
other information and materials as are required to be included therein in copnection with the |
representations and warranties made by ActiveUSA in Article 9 of This Agresment or otherwise
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~ActivelJSA Financial Starements” means the balance sheets of ActivelUSA as of each of
the fisca] years from inception through December 31, 1998, respectively, and the related
consolidated statements of operations, stockholders’ equity and cash flows for each of the fiscal
years then ended, in each case, including the portes thereto and the uaaudited balance sheet of
ActivelISA for the nine-month period ended Seprember 30, 1999 and the unaudited profir and
loss statement of ActivelUSA ar September 30, 1999

“ ActiveUUSA Preferred Stock” has the meaning ascribed to it in Section 2.4.

“ Aggregate Common Number” has the meaning ascribed 1o it in Secrion 1.6

“Apgregate Share Number” has the meaning ascribed o it in Section 1.6(a)

“Agreement” means this Merger Agreement and Plan of Reorganization, the Exhibits and
the Disclosure Schedule and the certificates and instruments deliverad in connection herewith, or
incorporated by reference, as the same may be amended or supplemented from time to time in
accordance with the terms hereof.

~Business Day” means any day on which banks are not required ot autharized to close in
the Ciry of New York.

“Certificates” has the meaning ascribed to it in Section 1.8(b).

“Closing” means the closing of the ansactions contemplated by Section 1.2
“Closing Date” has the meaning ascribed 10 it in Secrion 1 2.

wCommon Stock Closing Price” shall mean $0.35 per whoie share.

“Common Stock Exchange Ratio” has the meaning ascribed to it in Section 1.6,

“Delaware Code” means the Delaware General Corporation Law as presently in effect as
the same may be amended.

“Dissenting Shares” has the meaning ascribed 1o it in Secrion 1.7(3).
«Effective Time” has the meaning ascribed 1o it in Secrion 1.2

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended,
and the rules and regulations promulgated thereunder.

“Expiration Date” has the meaning ascribed to it in Section 7.1.
“Financial Statemept Date” means September 30, 1999.

“Florida Code™ means the Florida Business Corporation Act and all amendments and
adduions thereto.
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“GAAP” means generally accepted accounting pninciples i the Unired States, as in effect
from 1ime 1o nime-

] ] “Material Adverse.Eﬁ'ect” means any adverse change or effect that, when taken
individually or together with all other adverse changes and effects, is marerially adverse to the
business, operations, results of operations or financial condirion of a party to this Agreement

“Merger” has the meaning ascribed to it in the recitals 10 this Agreement.

“Merger Sub” has the meaning ascribed to it in the forepart of this Agreement.

~Officer’s Cermificate” has the meaning ascribed 1o it in Section 7.2(e)(1).

“Praferred Stock Closing Price” shall mean $1 19 per whole share.

“preferred Stock Exchange Ratio” has the meaning ascribed 10 it in Secrion 1.6

~RaceGate” has the meaning ascribed 1o it in the forepart of this Agreement.

“RaceGate Capital Stock” has the meaning ascribed to it in Recital C

~RaceGare Common Stock” has the meaning ascribed to it in Section 3.4.

“RaceGate Disclosure Schedule: means descriptions, exceptions and other information
and materials as ave required to be included vherein in connection with the represeptarions and

warranties made by the RaceGate in Article 3 of this Agreement or otherwise.

“Race(Gate Financial Sratements” means the balance sheets of RaceGare as of each of the
fiscal years from inception through December 41, 1998, respecrively, and the related
consolidated starements of operations, stackholders’ equiry and cash flows for each of the fiscal
years then ended, 1 each case, including the notes thereto and the unaudited balance sheet of
RaceGate for the nine-month period ended September 30, 1959 and the unandited profit and loss
statement of RaceGate at September 30, 1999

“RaceGate Preferred Stock”™ means Race(Gate's Series C Preferred Stock.

“Qecurities Act” means the Securities Aet of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Qrackholder(s)” means each and any of stockholders of record of ActiveUSA.
wGrockholder Certificate™ has the meaning ascribed to 1t in Section 5.1(b).
»Surviving Corporation” has the meaning ascribed to it in Secrion 1.1
“Termination Date” has the meaning ascribed to it in Section 8.1(b).

“Third Party Expenses”™ has the meaning ascribed toitin Section 5 3.
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(b)  Unless the contexy of this Agreement otherwise requires, (i) words of any
gender include each other gender, (ii) words using the singular or plural number also include the
plural or singular mumber, respectively, (iii) the terms “hereof,” “herein,” “hereby” and
derivative or similar words refey to this entire Agreement as 2 whole and not 10 any particular
Arnicle, Section or other subdivision, (iv) the terms “Article” or “Section” or other subdivisicn
refer to the specified Article, Section ov other subdivision of the bady of this Agreement, (v) the
words “include,” “includes” and “incinding” shall be deemed 10 be followed by the phrase
“without limirarion,” and (vi) when a reference is made in this Agresment 10 Exhibits, such
reference shall be 1o an Exhibit to this Agreement unless otherwise indicared. All accounting
terms used herein and not expressly defined herein shall have the meanings given to them under
GAAP. The rerm “party” or “parties” when used herein refer 1o RaceGate and Merger Sub, on
the one hand, and ActiveUSA, on the other.

(c)  Whenused herein, the phrase “t0 the knowledge of” any person, “to the
best knowledge of” any person, “known 10" any person ot any similar phrase, means {i} with
respect [0 any person who is an individual, the sctnal knowledge of such person, (if) with respect
to any other person, the acrual knowledge of the directors and officers of such person ang orher
individuals that have a similar position or have similar powers and duties as the officers and
direcrors of such person, and (iii) in the case of each of (i} and (ii), the knowledge of facts that
such individuals should have after due inquiry.

[SIGNATURE PAGE FOLLOWE]
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IN WITNESS WHEREOF, Recelare, Merger Sub and Activeli3A have caused this
Agresment to be signed by their duly authorized representatives, ail as of the date first written

abova.

“RACEGATE”

RACEGATE.COM, INC., a Delawarc
coyporation

By:

Its:

“MERGER SUB”

RG-ACQUISITION CURPURATION, a
Delaware corporation

By:
Tts:

“ACTIVEUSA"

AC

Ius:
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[TSA.COM, INC., a Florida corporation

By: ____j@ %- V&_\

| Prasifaet




DEC-17-60 02:22PM  FROM-AKERMAN SENTERFITT

o

FAX AUDIT No.H990QG032175 4

T-087  P.14/14

F-419

IN WITNESS WHEREOF, RaccGare Mer
- -OF, » Merger Sub and Activelr i
Agzeement in be signed by their duly awthorized Tepresentatives, ajl as ai?hz?:t: :i‘:ssﬁd wi};:m

above,
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"RACEGATE"

RACEG}TE.CQM, INC,a DEIH'WEIQI
eorporavion

By:

hs:

“MERGER SUB"

RG-ACQUISITION CORPORATION,ja
Delaware corparation

By: of S@ ~ 22
T LEG -

“ACTIVEUSA®
ACTIVEUSA.COM, INC.. a Florida co

By:

-

rauon

Irs:
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