May=-01-32

£l

02MAY -1 AM 9: L0

IV

REC

be ¥

hteps://ocfssl .dos.state.fl.us/seripisfefilcovr.exe

E'E:]Eam

Atk NALIAWEE = =

Florida Department of State

Division of Corporations
Public Access System
Katherine Harris, Secretary of State

Electronic Filing Cover Sheet

r
—er pearrey T re N F i -

L4 £y

Nate: Please print this page and use it as 2 cover sheet. Type the fax audit
number (shown below) on the top and botiom of all pages of the document.

(((H02000123198 2)))

Note: DO NOT hit the REFRESH/RELOAD button on your browser from this
page. Doing so will generate mmother cover sheet.

a——y o = gl — it e

To
. Division of Corporations
+" Fax Number * {8503205-0380
From:
Account Name : STEEL HECTOR & DAVIS ~ =
Aocount Number : 071541002004 % <en
Phone : (30B)577-4726 - gfg
Fax Humber 1 (30B)577-7001 = z=
[ ey ]
1 iz
3 5%
24
o= s e & , e w ;-?_'_j._'-g
™~ oM
@ 5
- . BASIC AMENDMENT
=]
= CYTURA CORP.
S : , ]
L
oz
o |
[ _
L. = ———
=] I[Cie:rtlficate of Stams
= -
= _ =
2 lCerﬁ;Eic_:_d_ Copy
> Eage Count
= Estimated Charge

4/30/2002

05/0/ ]5)2— De

aanid

N i

Mo

NIRRT

“\ ‘v il
| |
| |



L

May-01-12

Ll

09:18am  From-SHED LLP 1 345 &7 7001 T-630 P.08Z

F358
HOZ2000123198 % %’%%
2, ==
3 EZW
SECOND AMENDED AND RESTATED _ A
ARTICLES OF INCORPORATION NS
OF Y
CYTURA CORP.

The following Second Amended and Restated Articles of Incorporation of Cytura
Corp. (the “Corposation™), a corporation organized and existing under the laws of the
State of Florida, were duly approved and adopted by written consent of the shareholders
of the Corporation, upon the recommendation of the Board of Directors of the
Cotporation (“Board of Dix >), pursuant to Sections 607.1003 and 607.1007 of the
Business Corporation Act of Florida (as in effect from time to time, the “Code™), as of the
30" day of April 2002, -

. ARTICLEIX
The name of the Corporation is: CYTURA CORP.
ARTICLE 11

The registered office of the Corporation shall be at 250 International Parkway,
Suite 350, in the City of Heathrow, County of Seminole. The name of the registered
agent at that address is Donna Mackenzie.

ARTICLE HF

A, Classes of Stack. The Corporation is authorized to issue two classes of
capital stock to be designated, respectively, “Common Stock” and “Preferred Stack™.
The total pumber of shares of capital stock authorized ro be issued is 600,000,000 shares,
of which 350,000,000 shares shall be Common Stock, $0.001 par value, and 250,000,000
shares shall be Preferred Stoclk, of which 23,381,756 shares shall be designated as Series
A Convertible Prefemred Stock, $.001 par value (the “Series A Preferred”), and
25,000,000 shares shall be designated as Series B Convertible Preferved Stock, $.001 par
value (the “Series B3 Preferred” and together with the Seres A Preferred and any other
class of preferred stock, the “Preferred Stock™).

B. Designations. The Preferred Stock may be issued fom time to time by the
Boazrd of Directors as shares of one or more series. The description of shares of Series A
Preferred, and Series B Preferred are as set forth in Section C of this Article I The
description of shares of each other series of Preferred Stock, including any preferences,
comversion and other rights, voting powers, resticdons, limitations as to dividends,
gqualifications, and terms and conditions of redemption shail be as set forth in resolutions
adopted by the Board of Directors, and asticles of amendment ghell be filed with the
Florida Secretary of State as required by law to be filed with respect to issuance of such
Preferred Stock, prior to the issuance of any shares of such series.
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Subject to the limitations and provisions set forth in these Second Amended and
Restated Articles of Incorporation, the Boaxd of Directors is expressly authorized, at any
time, by adopting resolutions providing for the issuance of, or providing for a change in
the riupaber of, shares of any particular series of Preferred Stock (other than the Series A
Preferred apd Series B Preferred) and, if and to the extent from time fo time required by
law, by filing articles of amendment which are effective without shareholder action: (i) to
increase or decrease the number of shares included in each series of Preferred Stock
(other than the Series A Preforred and Series B Preferred), or (ii) to establish in any one
or more respects the designations, preferences, conversion or other rights, voting powets,
restrictions, limitations as to dividends, qualifications, or terms and conditions of
redemption relating to the shares of each such seties. Notwithstanding the foregoing, the
Board of Directors shall not be authorized to change the right of holders of the Common
Stock of the Corporation to vote one vote per share on all matters submitied for
shareholder acton, Subject to the provisions of Subseetion C.6 herein, the authority of
the Board of Directors with respect to each series of Preferred Stock shall include, bt not
be limited to, establishment of the following:

i) the number of shares constituting that series and the distinctive
designation of that series;

(i)  the anmual dividend rate, if any, on shares of such series, the times
of payment and the date from which dividends shall be accumulated, if dividends are to
be cumulative;

(iify  whether the shares of such series shall be redeemable and, if so, the
redemption price and the terms and conditions of such redemption;

(iv)  the obligation, if amy, of the Corporation to redeemn shares of such
series pursuant to a sinking fund;

(v)  whether shares of such series sball be convertible into, or
exchangeable for, shares of stock of any other class or classes and, if so, the terms and
conditions of soch conversion or exchange, including the price or prices or the rate or
rates of conversion or exchange and the terms of adjustment, if any;

(vi)  whether the shaves of such series shall have voting rights, in

addition 1o the voting rights provided by Iaw, and, if so, the extent of such voting rights;

(vii) the rights of the shares of such series in fhe event of voluntary or
invohmtary liquidation, dissolution or winding-up of the Corporation; and

(viil) any other relative rights, powers, preferences, qualifications,
limitations ot restrictions thereof relating to such series.

ATLOL/11187882v4 HQ2000123198 2
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The shares of Preferred Stock of any one series shall be identical with each other
in such series in 21l respects except as to the dates from and after which dividends thereon
shall cumulate, if curmulative.

Subject to all of the rights of the Preferred Stock as expressly provided herein, by
law or by the Board of Directors pursuant to this Article ITI, the Commen Stock of the
Corporation shall possess all such rights and privileges as are afforded to capital stock by
applicable law in the absence of any express grant of rights or privileges in the
Corperation’s Articles of Incorporation, including, but not limited to, the following rights
and privileges:

) dividends may be declared apd paid or set apart for payment upon
the Common Stock out of any assets or funds of the Corporation legally available for the
payment of dividends;

(i)  the holders of Common Stock shall have the right to vote for the
election. of directors and on all other matters requiring shareholder action, each share
being entitled to one vote; and

(i) upon the voluntary liguidation, dissolution or winding-up of the
Corporation, the net assets of the Corporation available for distibution shall be
distributed pro-rata to the holders of the Common Stock in accordance with their
respective rights and interest.

C. Rights, Preferences and Restrictions of the Series A, Preferred and Series B
Prefarred.

1. Dividends.

{2 Common Stock. Subject to Subsection C.1(e) below,
dividends may be declared and paid or set apart for payment upon the Common Stock out
of any assets or fumds of the Corporation legally available therefor.

()  Series 4 Preferred. The holders of Series A Prefersed shall
be entitled to receive dividends, on a pari passu basis with dividends paid on Series B
Preferred and prior and in preference to dividends paid on Common Stock, at the rate of.
eight percent (8.0%) per share (based on. the Original Series A Issue Price as adjusted for
any stock dividends, combinations, or splits with respect t such shares) per apnum,
accrued daily and on 2 eumulative basis from the actual date of original issue of each share

of Series A Preferred (the “Series A Original Issue Date™), whether or not declared, payable
out of funds legally available therefor, but payable only when declared by the Board of

Directors or as otberwise specified herein.

(c)  Series B Preferred. The holders of Series B Preferred shail
be entitled to receive dividends, on a pari passu basis with dividends paid on Series A
Preferred and prior and in preference 1o dividends paid on Series A Preferred and
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Coramon Stock, at the rate of eight percent (8.0%) per share (based on the Original Series
B Issue Price as adjusted for any stock dividends, combinations, or splits with respect to
such shares) per annum, acerued daily and on a cumulative basis from the actual date of
original issue of each share of Beries B Preferred (the “Series B Oripinal Issue Date”),
whether or not declased, payable out of funds legally available therefor, but payable only
when declared by the Board of Directors or as otherwise specified herein.

(d) In the event dividends are paid on any share of Common
Stock, an additional dividend shall be paid with respect to all outstanding shares of Series
A Preferred and Series B Preferred in an amsount equal per share (on an as-if converted to
Common Stack basis) to the amount paid or set aside for each share of Common Stock.

()  Unless otherwise approved by a majority of the Beries A
Preferred and Series B Preferred (voting together as a single ¢lass), no dividends may be
paid with respect to the Common Stock so leng as any shares of Series A Preferred or
Series B Preferred are issued and outstanding.

2. Liquidation Prefarence.

(@)  Preferential Amounts. In the event of any liquidation,
dissolution or winding up of the Corporation (a “Liguidation Event”), either voluntary or
invelintary,

63 the holders of Series B Preferred shall, at their
election, be entitled 1o receive, on a pari passu basis with the holders of Beries A Preferred
and prior and in prefercnce to any distribution to the holders of Common Stock by reason
of their ownership thereof, an amount per share equal 1o the sum of (A) two times {Ix)
the original Series B issue price of $.05 for each ouistanding share of Series B Preferred
(“Origingl Series B Issue Price™) and (B) an amount equal to accrued but unpaid
dividends on each such share; and

(i)  the holders of Series A Preferred ghall, at their
election, be entifled to recetve, on a pari passu basis with the bolders of Series B Preferrad
and prior and in preference to any distribution to the holders of Common Stock by reason
of their ownership thereof, an amount per share equal to the sum of (A) $£.3037 for each
outstanding share of Series A Preferred (the “Original Series A Issue Price™) and (B) an
amount equal to aceried but unpaid dividends on each such share,

If upon the occurrence of such Liquidation Event, the assets and funds thus distributed
among the holders of the Series A Preferred and Series B Preferred shall be insnfficient
to permit the payment to such holders of the full aforesaid preferential amounts, then the
entite Terpaining assets and funds of the Corporation legally available for distribution
shall first be distributed ratably among the holders of the Series A Preferred and Series B
Preferred in proportion to the preferential amount such holder is otherwise entitled 1o
Teceive, :

F=359
2
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(by  Addivional Preference. Upon the completion of the
distribution. required by subparagraph (a) of this Subsection 2, any additional assets of the
Corporation available for distribution to shareholders shall be distributed among the
holders of Seties A Preferred Stock, Series B Preferved Stock and Common Stock pro
rata based on the number of shares of Cornmon Stock held by each (on aa as if converted
basis). Nothing contained herein shall prevent the holders of Series A Preferred or Sexies
B Preferred from converting to Common Stock upon the oceurrence of a Liguidation
Event.

(¢} Deemed Iigquidation Evenmt. For purposes of this
Subsection 2, a Liquidation Event shall be deemed to be occasioned by, or to include, any
of the following (a “Sale or Merger”): (i) the merger or consolidation of the Corporation
jnto or with another company or entity in which the shareholders of the Corporation
immediately preceding such merger or consolidation (solely by virtue of their shares or
other securities of the Cotporation) shail own less than fifty percent (30%) of the voting
securities of the surviving corporation; (ii) the sale, tramsfer or lease (but not incloding a
transfer or lease by pledge or morigage to a bona fide lender), whether in a single

transaction or pursuant to a seties of related transactions or plan, of all or substantially all

of the assets of the Corporation (including the capital stock of subsidiaries) and its
subsidiaries taken as a whole; (iif) the sale, trapsfer or lease (but not including a transfer
or lease by pledge ot mortgage to & bona fide lender), whether in 2 single transaction or
pursuant to a series of related trapsactions, of all ot substantially all of the asseis of the
subsidiaries of the Cotporation, the assets of which constitute 21l or substantially all of
the assets of the Cotporation and such subsidiaries taken as a whole or (iv) the sale by
one or more holders of Company equity securities, in an aggregate amount in excess of
50% of the Company’s capital stock on a fully-diluted basis (whether in one or a series of
related transactions).

(@) Non-cash Distribution. If any of the asseis of the
Corpuration are to be distributed other than in cash mmder this Subsection 2 or for any
purpose, then the Board of Directors of the Corporation shall promptly engage an
independent appraiser to determine the value of the assets to be distritarted to the holders
of the Preferred Stock and Common Stock. The Corporation shall, upon receipt of such
appraiser’s valuation, give prompt written notice 10 each holder of Preferred Stock and
Common Stock of the appraiser’s valuation, Notwithstanding the above, any securities to
be distributed to the shareholders shall be valued as follows:

1] If waded on a securities exchange, the value shall be
deemed to be the average of the closing prices of the securities on such exchange over the
thirty (30) day period ending three (3) busimess days prior fo the closing of the
tansaction; ‘

(i) Tf actively traded over-the-counter, the value shall
be deemed to be the average of the closing bid prices over the thirty (30) day period
ending three (3) business days prior to the closing of the transaction; and

ATLOL/11187880v4.
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(fii}y Ifthere is no active public market, the value shall be
the fair market value thereof, as mutually determined by the Corporation and the holders
of a majority of the outstanding shares of the Series A Preferred and Series B Preferred
(voting together as a single class), provided that if the Corporation and the holders of a
majority of the outstanding shares of the Series A Preferred and Series B Prefered are
unable to reach agreement, then by independent appraisal by an investment banker. The
investment banker shall be hired and paid by the Corporation and acceptzble to the
holders of a majority of the outstanding shares of Series A Preferred and Series B
Preferred (voting together as a single class).

3. Voting Rights.

(a) Geperal. Except as specifically set forth herein, including
in Section 3(b) and Section 6, or as otherwise required by law or as provided in any
agreement among the shareholders of the Corporation, the holder of each sbare of
Series A Preferred and Series B Preferred shall be entitled to the number of votes cqual to
the pumber of shares of Common Stock inte which such share of Series A Preferred and
Qeries B Preferred would be convertible on the record date for determination of the
shareholders entitled to vote, or, if mo such record date is established, at the date such
vote is taken or any written consent of sharcholders is solicited, and shall otherwise have
voting Tights and powers equal to the voling rights and powers of the Common Stock.
The Series A Preferred and Series B Preferred will vote together as a single class with the
Comymon Stock, except as specifically set forth herein or as may be required by law or as
provided in, any agreement among the shareholders of the Corporation. .

()  Notice. Each holder of a share of Series A Preferred and
Series B Preferred shall be entitled to receive the same prior notice of any shareholders
meeting as provided to the holders of Common Stock and Preferred Stock in accordance
with the Bylaws of the Corporation, as well as prior rotice of all shareholder actions to be
taken by legally available means in lien of meeting, and shall vote with holders of the
Common Stock and Prefetred Stock upon any matter submitted to a vote of shateholders,
except those matters reguired by law, or by the terms hereof, to be submitied to a class
vote of the holders of Sexies A Preferred andfor Series B Preferred. Fractional votes shafl
not, however, be permitted, and any fractions shall be disregarded in computing voting

rights.

{c) Roard of Directors. The anthorized pumber of directors
shall be seven (7) or such other mumber as may be fixed from time to time by a
resolution adopted by the unanimous approval of the Board of Direetors or the
consent of holders of a majority of the Series A Preferred and Series B Freferred
shares voting together as a single class. The election of directors shall be subject
to the terms set forth in that certain Amended and Restated Voting Agreement by
and among the Corporation and certain of its Sharcholders, dated of even date
herewith (the “Voting Apreement”}. In the event that a vacancy shall occur on,
the Board of Directors, the number of directors shall be reduced umtil a new

6 HO2000123198 2
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director or directors shall be elected to such position or positions as provided in

the Voting Agreement.
4, Conversion. The holders of the Series A Preferred and Series B

Preferred have conversion rights as follows (the “Conversion Rights”):

(a)  Optional. Each share of Series A Preferred and Series B
Preferred shall be convertible, at the option of the holder thereof, at any time after the
date of issuance of such share at the office of the Corporation or any transfer agent for the
Preferred Stock into Common Stock. The number of shares of Common Stock to which a
holder of Series A Preferred shall be entitled upon conversiom shall be the product
obtained by multiplying the Series A Conversion Rate (determined as provided in
Subsection (4)(c) below) by the number of shares of Serjes A Preferred being converted.
The number of shares of Common Stock to which. a holder of Series B Preferred shall be
entitled upon conversion shall be the produet obtained by multiplying the Series B
Conversion Rate (determined as provided in Subsection (4)(¢) below) by the number of
shares of Series B Preferred being converted. Any conversion under this Subsection
{4)(a) shall be deemed to have been made immediately prior to the close of business on
the date of the surrender of the shares of Series A Preferred or Serics B Preferred, as
applicable, to be converted in accordance with the procedures deseribed in Subsection
(4)(d) below.

(b) Automaiic.

@ FEach class of Series A Preferred and Series B
Preferred shall have the right to convert all of its shares of Preferred Stock to Common
Stock after a class vote. Should a majority of the holders of the then outstanding shares
of Series A Preferred or Seties B Preferred (voting as separate classes) so elect, by
delivery of written notice or notices to the Corporation, each and every outstanding share
of Series A Preferred or Series B Preferred, as applicable, shall automatically be
converted into Common Stock at the then Series A Conversion Rate or Series B
Conversion Rate, as applicable. Such conversion shall be deemed to have been made
immediately prior to the close of business on the date of receipt of the written notice
described above mecessary to effect such conversion. Such conversion shail be
automatic, withont need for any further action by such holders of shares of Serjes A
Preferred or Series B Preferred, as applicable, and regardless of whether the certificates
representing such shares are surrendered 0 the Corperation or its transfer agent;
provided, however, that the Corporation shall not be obligated to issue certificates
evidencing the shares of Common Stock issuable upon such comversion unless
certificates eviderncing such shares of Series A Preferred or Series B Preferred, as
applicable, so converted are surrendered to the Corporation in accordance with the
procedures described in Subsection (4){d) below.

@}  The Corporation shall notify each holder of Series

A Preferred and Series B Preferred at least thirty (30) days prior to the anticipated
effective date of a regisiration stasement filed by the Corporation under the federal

ATLON/11187882v4
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Securities Act of 1933, as amended, covering a Qualified Public Offering (as defined
below). Upon the closing of, but effective immediately prior to, the first sale in a
Qualified Public Offering, each and every share of cutstanding Series A Preferred amd
Series BB Preferred held by such holdets shall automatically be converted into Commeon
Stock at the then effective Series A Conversion Rate or Series B Conversion Rate, as
applicable. Such conversion shall be automatic, without need for any further action by
the holders of shares of Series A Preferred or Series B Preferred and regardless of
whether the certificates representing such shares are surrendered to the Corporation or its
transfer agent; provided, however, that the Corporation shall not be obligated to issue
certificates evidencing the shares of Common Stock issuable upon such conversion
unless certificates evidencing snch shares of Series A Preferred and Series B Preferred so
converted are surrendered to the Corporation in accordance with the procedures described
in Subsection (4)(d) below. A “Qualified Public Offering” shall mean a firm
commitment underwritten offering of Common Stock to the public pursmant to a
registration statement filed with the Securities and Exchange Commission under the
Securities Act of 1993, as amended, at a public offering price that results in the
Corporation receiving proceeds of at least $30,000,000, net of underwriters’ commissions
and expenses, at a per share price equal to at least three times (3x) the Original Series A
Tesue Price (as adjusted for any stock dividends, combinations, or splits with respect to
such shares) and that gives the Corporatien an implied $150,000,000 pre-money
valuation.

(iii) No fractional shares of Common Stock shall be
issued npon conversion of Series A Preferred and Series B Preferred and any shares of
Series A Preferred and Series B Preferred surrendered for conversion that would
otherwise result in a fractional share of Common Stock shall be redeemed at the then
effoctive Series A. Conversion Price per share or the then effective Series B Conversion
Price, as applicable, payable as promptly a3 possible when fimds are legally available
therefor.

()  Cormversion Rare. Subject io the provisions of this
Subsection (4), (i) the “Sgxries A Comnversion Rate” in effect at any time with respect to
the Series A Preferred shall be the quotient obtained by dividing the Original Series A
Tssue Price by the Series A Conversion Price (as defined in Subsection (4) (g) hereof) and
(i) the “Series B Conversion Rate” in effect ai any ftms with respect to the Series B
Preferred shall be the quotient obtained by dividing the Original Series B Issue Price by
the Series B Conversion Price (as defined in Subsection (4)(g) hereof).

(@)  Mechanics_of Comversion. Upon the conversion of the
Series A Preferred and/or Series B Preferred, as applicable, pursuant to Subsections
@)X or (i) above, the Corporation shall promptly send written notice thereof, by
registered or certified mail return receipt requested and postage prepaid, by hand delivery
or by overnight delivery, to each holder of record of Series A Preferred and Series B
Preferred, as applicable, at his or its address then shown on the records of the
Corporation, which notice shall state that certificates evidencing shares of Series A
Preferred and Series B Preferred, as applicable, must be surrepdered at the office of the

ATLDU11187352v4 ‘ HG2000123188 2
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Corporation (or of its trapsfer agent for the Commuon Stock, if applicable) in the manner
described in this Subsection (4)(d). Before any holder of Series A Preferred or Series B
Preferred, as applicable, shall be entitled to receive certificates representing the shares of
Common Stock into which shares of Series A Preferred and Series B Preferred, as
applicable, are converted in accordance with Subsections {4)(a) or (4)b) above, such
holder shall surrender the certificate or certificates for such shares of Series A Preferred
or Serjes B Preferred, as applicable, duly endorsed, at the office of the Corporation or of
any transfer agent for the Preferred Stock and shall give written notice to the Corporation
at such office of the name or names in which such holder wishes the certificate or
certificates for shares of Common Stock to be issued, if different from the name shown
on the books and records of the Corporation. Said conversion notice shall also contain
such representations as may reasonably be required by the Corporation to the effect that
the shares to be received upon conversion are not being acquired and will not be
transferred in any way that might violate the then applicable securities laws. The
Corporation shall, as soon as practicable thereafter and in no event later than thirty (30)
days after the delivery of said certificates, issue and deliver at such office 1o such holder
of Series A Preferred or Series B Preferred, as applicable, or to the nominee or noriness
of such holder as provided in such notice, a certificate or certificates for the number of
shares of Common Stock to which such holder shall be entitled as aforesaid. The person
or persons entitled to receive the shares of Common Stock issuable upon a conversion
pursuant to Subsections (4)(a) or (4)(b) shall be treated for all purposes as the record
holder or holders of such shares of Common Stock as of the effective date of conversion
specified in such section. All certificates issued upon the exercise or occurrence of the
conversion shall contrin 2 legend governing restrictions upon such shares imposed by law
or agreement of the holder or his or its predecessors. Upon conversion pursuant to
Subsections (4)(a) or (4)b), the Corporation shall pay t© the holder of such share of
converted Preferred Stock, all accrued but unpaid dividends.

(€) Adiusiment for Subdivisions or Combinations of Comman
Stock In the event the Corporation at any time or from time to time after the Series A
Original Tssue Date or Series B Original Issue Date, as applicable, effects a subdivision or
combination of the outstanding Common Stock into & greater or lesser number of shares
without a proportionate and corresponding subdivision or combination of the outstanding
Series A Preferred and Series B Preferred, then and in cach such event the Series A
Conversion Price and the Series B Conversion Price (and the corresponding Series A
Conversion Rate and Series B Conversion Rate) shall be increased or decreased
proportionately. :

(f)  Adiustments for Diswributions and Common Stock
Equivalent. In the event that (subject to Subsection (4)Xg){(v) bereof) the Corporation at
any time or from time to time after the Series A Original Issue Date ot Series B Original
Tssue Date, as applicable, shall make or issue, or fix 2 record date for the detenmination of
holders of Common Stock entitled to receive, a dividend or other distribution payable in
additional shares of Comman Stock or other securities or rights convertible into or
entitling the holder thereof to receive additional shaves of Common Stock (hereinafter

referred to as “Common Stock Equivalents™) without payment of any consideration by

9 HD2000123198 2
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such holder of such Common Stock Equivalents for the additional shares of Common
Stock, and without a proportionate and cotresponding dividend or other distribution to
holders of Series A Preferred and Series B Preferred, then and in each such event the
maximum number of shares (as set forth in the instrument relating thereto withount regard
to any provisions contained therein for subsequent adjustment of such number) of
Common Stock issuable in payment of such dividend or distribution or upon conversion
or exercise of such Common Stock Equivalents shall be deemed, for purposes of this
Subsection (4)(D), to be issued and outstanding as of the time of such issuance or, in the
event such 2 record. date shall have been fixed, as of the close of busitiess on such record
date. In each such event the Series A Conversion Price and Series B Conversion Price
shall be decreased as of the time of such issuance or, in the event such a record date shall
have been fixed, as of the close of business on such record date, by multiplying the Series
A Conversion Price and Series B Conversion Price, as applicable, by a fraction,

()  the pumerator of which shall be the total number of
shares of Common Stock issued and outstanding or deemed to be issued and outstanding
immediately prior to the time of such issuance or the clese of business on such record
date; and

iy  the denominator of which shall tie the total number
of shares of Common Stock (X} issued and outstanding or deemed pursuant {0 the terms
hereof to be issned and owistanding (not inchiding any shares described in clause (¥)
immediately below), immediately prior to the time of such issuance or the close of
business on such record date, plus (y) the number of shares of Common Stock issuable in
payment of such dividend or distribution or upon comversion or exercise of such
Common. Stock Equivalents; provided, however, that (i) if such record date shall have
been fixed and such dividend is not fully paid or if such distribution is not fully made on
the date fixed therefor, the Series A Conversion Price and Series B Conversion Price (and
the corresponding Series A Conversion Rate and Series B Conversion Rate) shall be
recomputed accordingly as of the close of business on such record date and thereafter the
Series A Conversion Price and Series B Conversion Price (and the corresponding Sexies
A Conversion Rate and Series B Conversion Rate) shall be adjusted pursnant to this
Subsection (A)(H)(ii) as of the time of actual payment of such dividend or distribution; or
(i) if such Common Stock Equivalents provide, with the passage of fime or otherwise,
for any decrease in the mumber of shares of Common Stack issuable upon conversion or
exercise thereof (or upon the occurrence of a record date with respect thereto), the Series
A Conversion Price amd Series B Conversion Price (and the comesponding Seties A,
Conversion Rate and Series B Conversion Rate) computed upon the original issue thereof
(or upon the occurrence of a record date with respeet thereto), and any subsequent
adjustments based thereen, shall upon any such decrease becoming effective, be
recompuied to reflect such decrease insofar as it affects the rights of conversion or
exercise of the Commmon Stock Equivalents then outstanding; or (3ii) upon the expiration
of any rights of conversion or exercise upder any unexereised Comrion Stock
Equivalents, the Series A Conversion FPrice and Series B Conversion Prce (and the
corresponding Series A Conversion Rate and Series B Conversion Rate) computed upon
the original issue thereof (or upon the occurrence of a record date with respect thereio),
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and any subsequent adjustments based thereon, shall wpon such expiration, be
recomputed as if the only additional shares of Common Stock issued were the shares of
such stock, if any, actually issued upon the conversion or exercise af soch Commen
Stock Equivalents; or (iv) in the event of issuance of Common Stock Equivatenis that
expire by their terms not more than sixty (60) days after the date of issuance thereof, no
adjustments of the Series A Conversion Price or Series B Conversion Price (or the
cotresponding Series A Convession Rate or Series B Conversion Rate) shail be made
until the expiration or exercise of all such Common Stock Equivalents, whereupon the
adjustment otherwise required by this Subsection (4)f) shall b2 made in the manner
provided herein.

(&)  Adjustment of Conversion Rate for Diluting [ssues.

) Except as otherwise adjusted as provided herein, the
Series A Conversion Price shall be equal to the Original Series A Issue Price (the “Sexies
A Conversion Price™ and the Seres B Conversion Price shall be equal to the Original
Series B Issue Price (the “Serigs B Conversion Price”™). Except as otherwise provided in
this Subsection (4)(g), ir the event, and each time as, the Corporation sells or issues any
Additiopal Shares of Common Stock following the Series A Original Issue Date or Serics
B Origingl Issue Date, as applicable, at a per share consideration (as defined below) less
than the Series A Conversion Prce or Series B Conversion Price, as applicable, in effect
immediately prier to such issuance, then the Seties A Conversion Price and Seties B
Conversion Price, as applicable, shall be adjusted concurrently with such issuance to an
amotmt equal to such per share consideration, and the Series A Conversion Rate and
Series B Conversion Rate, as applicable, shall be appropriately adjusted.

For purposes of the foregoing, the aggregate per share
consideration with respect to the sale or issuznce of a share of Common Stock shall be
the price per share received by the Corporation, prior to the payment of any expenses,
commmissions, discounts and other applicable costs. With respect to the sale or issuance
of Common Stock Equivalents that are convertible info or exchangeable for Common
$tock without further consideration, the per share consideration shall be determined by
dividing the minimum mumber of shares (as set forth in the instrument relating thersto
without regard to any provisions contained therein for subsequent adjustment of such
number) of Copunon Stock issuable with respect to such Commoon Stock Equivalents into
the aggregate consideration received by the Corporation upon the sale or issuance of such
Common Stock Equivalents. With respect to the issuance of other Common Stock
Equivalents, the per share consideration shall be determined by dividing the minimum
nuswber of shares (as set forth in the instrument relating thereto without regard to any
provisions contained therein for subsequent adjusiment of such mumber) of Common
Stock issuable with respect to such Commmon Stock Equivalents into the aggrepate
consideration received by the Corporation upon the sale or issuance of such Common
Stock Equivalents plus the total consideration receivable by the Corporation upon the
conversion or exercise of such Common Stock Equivalents. The issuance of Common
Stock or Common Stock Equivalents for no consideradon shall be deemed to be an
issuznce at a per share consideration of $.01. In connection with the sale or issuance of

11 HO2000123198 2
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Common Stock and/or Common Stock Equivalents for non cash consideration, the
amaount of consideration shall be datermined by the Board of Directors and the holders of
a majority of outstanding Series A Preferred and Series B Preferred (voting together as a
single class).

As used herein, “Additional Shares of Common Stock”
shall mean either shares of Common Stock igsued, with respect to such adjusiments to be
made to the Series A Conversion Price and the Sedes B Conversion Price, as applicable
(and the corresponding Series A Conversion Rate and Series B Conversion Rate),
subsequent to the applicable Original Issue Date, or, with respect to the issuance of
Common Stock Equivalents, the maximum number of shares (as set forth in the
instrument relating thereto without regard to any provisions contained therein for
subsequent adjustment of such number) of Common Stock issuable in exchange for, upon
conversion of, or npon exercise of such Common Stock Equivalenis.

(i) Upon each issuance of Common Stock Equivalents
that are exchangeable without fither consideration into Coxnmon Stock for a per share
consideration less than the Series A Conversion Price or Series B Conversion Price as in
offect on the date of such issuance, the Series A Conversion Price and Serics B
Conversion Price, as applicable, shall be adjusted as provided in paragraph (i) of this
Subsection (4)(g) on the basis that the Additional Shares of Common Stock are to be
treated ag having been issued on the date of issuance of the Common Stock Equivalents,
and the apgregate consideration received by the Corporation for such Common Stock
Equivalents shall be deemed to have been received for such Additional Shares of
Commuon Stock.

(i) Upon each issuance of Common Stock Equivalents
other than those described in paragraph (i) of this Subsection (4)(g) for a per share
consideration less than the Sedes A Conversion Price or Series B Conversion Price as in
effect on the date of such issuance, the Serfes A Conversion Price and Series B
Conversion Price, as applicable, shail be adjusted as provided in paragraph (i) of this
Subsection (4)(g) on the basis that the Additional Shares of Common Stock are to be
treated as having been issued on the date of issuance of such Common Stock Equivalems,
and the aggregate consideration received and receivable by the Corporation on
conversion or exercise of such Common Stock Equivalents shall be deemed fo have been
received for such Additional Shares of Comunon Stock.

(iv) Once any Additional Shares of Comumon Stock have
been freated as having been issued for the purpose of this Subsection (4)(g), they shall be
treated as issued and owstanding shares of Common Stock whenever any subseguent
calcnlations must be made pursuant hereto; provided that on the expiration of any
oplions, warrants or rights to purchase Additional Shares of Common Stock, the
termination of any rights to convert or exchange for Additional Shares of Coramon Staclk,
or the expiration of auy options or rights related to such convertible or exchangeable
securities on account of which an adjustment in the Series A Conversion Price and Series
B Conversion. Price has been made previously pursuant to this Subsection (4)(g), such
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Qeries A Conversion Price and Series B Conversion Price, as applicable, shall fortliwith
be readjusted to the Series A Conversion Price and Series B Conversion Price, as
applicable, as would have been obtained had the adjustment mads upon the issnance of
such options, warrants, rights, sectrities or options or rights related to such securities
been made upon the basis of the issuance of oply the number of shares of Common Btock
actuzlly issued upon the exercise of such options, warrants or rights, upon the conversion
or exchange of such securities or upon the exercise of the options or rights related to such
securities.

() The foregoing notwithstanding, no adjustment of
the Series A Copversion Price or Series B Conversion Price (aud the corresponding
Series A Conversion Rate and Series B Conversion Rate) shall be made pursuant 1o this
Suhsection. (4)(g) as 2 result oft

(w) any shares of Common Stock issued upon
the conversion of shares of Series A Preferred or Series B Preferred;

(x} any shares of Common Stock issued
pursuant to which the Series A Conversion Price and Series B Conversion Price (and the
corresponding Series A Conversion Rate and Series B Conversion Rate) are adjusted
under Subsections (e) or (f) of this Subsection (4);

) any shares of Common Stock issued

'pursuant to the exchangs, conversion or exercise of any Common Stock Eguivalents that

were outstanding on the Series A Original Issue Date; or

() up to 6,901,501 shares of Common Stock
(which number shall be appropriately adjusted for any stock splits, stock dividends,
recapitalizations or similar events) issued pursuant to options, warrants ot rights that have
been granted prior to the Series B Original Issue Date or that may be granted at any time
after the Series B Original Issus Date to purchase shares of Common Stock in favor of
employees, directors, officers or consuliants of the Corporation ot any subsidiary thersof
pursuant to bona fide employee stock option plans created in accordance with Section
477 of the Internal Reverme Code of 1986, as amended, or similar subsequent Jegislation
or pursnant to a non-statutory stock option plan or non-statutory stock option agreements
(amy such stock option plan or agreement described in this clause (z) being referred to as
an “Anthorized Incentive Plan™).

(6)  De Minimis Adjustments, No adjustment to the Series A
Conversion Price or Series B Conversion Price (and, thereby, the Series A Conversion
Rate and Series B Conversion Rate) shall be made if such adjustment would result in a
change in the Series A Conversion Price ot Series B Conversion Price, as applicable, of
Jess than $.01, Any adjustment of less than $.01 that is not made shall be carried forward
and shall be made at the time of and together with any subsequent adjustment that, on a
cumulative basis, amounts to an adjustment of $.01 or more in the Series A Conversion
Price or Series B Conversion Price.
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® No_Impairment. Without the prior written consent of a
majority of the holders of the Seties A Preferred and Series B Preferred {voting together
as a single class), the Corporation shall not, by amendment of its Axticles of
Incorporation ot Bylaws or through any reorganization, transfer of assets, consolidation,
tnerger, dissolation, issus or sale of securities or any other voluntary action, avoid or seek
to avoid the observance or performance of any of the terms to be observed or performed
hereunder by the Corporation, but shall at &li times in good faith assist in the catrying out
of all the provisions of this Subsection 4 and in the taking of all such action as may be
necessary or appropriate in order to protect the conversion, rights of the hoiders of the
Series A Preferred and Series B Preferred against impairment. '

€ Certificate as to Adiustments, Upon the occurrence of each
adjustment or readjustment of the Series A Conversion Price and Series B Conversion

Price pursuant to this Subsection 4, the Corporation at its expense shall prompily
compute such adjustment or readjustment in accordance with the 1enms hereof and cause
independent public accountants selected by the Corporation to verify such computation
and prepare and furnish to each holder of Series A Prefemred and Series B Preferred, as
spplicable, a certificate seiting forth such adjustment or readjusiment and showing in
detail the facts upon which such adjustment or readjustment is based. The Corporation
shall, upon the written request at any time of a holder of Series A Preferred or Series B
Preferred, furnish or cause to be furnished to such holder a like certificate setting forth ()
such adjusiments and readjustments, (i) the Series A Conversion Prce and Seres B
Conversion Price (and the corresponding Series A Conversion Rate and Series B
Conversion Rate) at that time in effect, and (jif) the number of shares of Common Stock
and the amount, if any, of other property that at that time would be received upon the
conversion of Series A Preferred and Series B Preferred. ) _

()  Notices of Record Date. In the event of any taking by the
Corporation of a record of the holders of any class of securities other than Series A
Preferred and Series B Preferred for the purpose of determining the holders thereof who
are entifled to receive any dividend or other distribution, any Common Stock Equivalents
or any right to subscribe for, purchase or otherwise acquire any shares of stock of any
class or any other securities or property, or to receive any other tight, the Corporation
shall mail 1o each holder of Series A Preferred and Series B Preferred, at least twenty
{20) days prior to the date specified therein, a netice specifying the date on which any
such record is to be taken for the purpose of such dividend, distribution or rights, and the
amownt and charaeter of such dividend, distribution or rights.

O Reservation_of Stock Issugble Upon Comversion. The
Corporation shall at afl times reserve and keep available out of its authorized but unissued
shares of Common Stock solely for the purpose of effecting the conversion of the shares
of the Scries A Preferred and Series B Preferred, such number of its shares of Common
Stock as shall from time to time be sufficient to effect the conversion of all outstanding
shares of the Series A Preferred and Series B Preferred; and if at any time the pumber of
authorized but unissued shares of Common Stock shall be insufficient to effect the

14 HO2000123138 2
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conversion of all then ouistanding shares of the Series A Preferred and Series B
Preferred, the Corporation shall take such corporate action as may, in the opinion of iis
counsel, be necessary to increase its anthorized but unissued shures of Commen Stock to
such number of shares as shall be sufficient for such purpose.

5. Redemption. Subject 10 Section 6(b) hereof, the Corporation shall
at any time on or after Jarmary 15, 2007, upon the receipt of written notice or notices
defivered to the Corporation by the holders of a majority of the then outstanding shares of
Series A Preferred or Series B Preferred (voting as separate classes) electing to cause a
redemption of such holders® shares of Series A Preferred Stock or Series B Preferred, as
applicable (the “Electing Holders™), and assupning that neither a Sale or Merger of the
Corporation nor an underwritten public offer and sale of Common Steck 1o the publicata
Qualified Public Offering has been effected prior to such date, redeem all, or any portion,
of the then outstanding shares of Series A Preferred and Series B Preferred, as applicable,
held by such Eleciing Holders and other participating holders of Series A Preferred and
Series B Preferred, as applicable, by paying in cash to the holders thereof in respect of
each such share the Redemption Price (defined below), with one-half of such payment
due sixty (60) days after receipt of such notice of redemption and ome-half of such
payment due on the first anniversary of the date of receipt of sach notice of redemption.
UJpon receipt of notice from the Electing Holders, the Corporation shall within five (5)
business days provide wwitien notice to all other holders of Preferred Stock of the
Electing Holders election so that such holders may elect to participate in the redemption.

The price payable for each redeemed shate (the © mption Price”) of
Preferred Stock shall be equal to: (1) in the case of Series A Preferred, the greater of (A)
the Appraised Value (as defined below) of each such. share as of the date of the request
for redemption: or (B) the Original Series A Issue Price plus a per annum amount for the
period such share hias been issued and outstanding equal to seventeen and 9/10ths percent
(17.9%) (accrued on a daily basis from the Series A Original Issue Date-and caleulated on
a simple return basis) of the Original Series A Issue Price, prorated for any partial year;
and (i) in the case of Series B Preferred, the greater of (A) the Appraised Value (as
defined below) of each such share as of the date of the request for redemption or (B) the
Original Series B Issue Price plus a per annum amount for the period stich share has been
jssued and ontetanding equal to seventeen and 9/10ths percent (17.9%) (accrued on a
daily basis from the Series B Original Issue Date and caleulated on a simple retum basis)
of the Qriginal Series B Issue Price, prorated for any partial year.

The “Appraised Value” shall be the fair market value of such shares, 25
established by the Board of Directors in good faith following such request for redemption
(which Appraised Vate shall not include a discount for minority ownership interest or
illiquidity), 2nd each holder of the Series A Preferred and Series B Preferred shall be
notified in writing of such value upon receipt by the Corporation of a request for
redemption. If, however, any Electing Holders shall give the Corporation written notice
prior to the scheduled redemption that he, it or they disagree with the value placed upon
the Series A Preferred Stock, then the Electing Holders and the Corporation shall aitempt
to agree upon an Appraised Value, Should the Electing Holders and the Corporation be
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unable to agree during the twenty (20)-day period immediately following the giving of
the written notice of such disagrecment as to the Appraised Value without the
employment of appraisers, then the Board of Directors and the Elecing Holders shall
pumally agree on an independent appraiser to determine the value of the Series A
Preferred Stock and Series B Preferred; provided, however, that if the parties {ail to agree
on an independent appraiser, then the parties agree that the Atlanta, Georgia office of the
American Arbitration Association shall be employed to choose an appraiser (the
“Independent Appraiser”), and such Independent Appraiser shail promptly appraise such
shares to be redeemed as of the date of the scheduled redemption. The appraisers shall
not discount the shares of Series A Preferred and Series B FPreferred for minority
ownership interest or illiquidity. The Redemption Date shall be extended 2s necessary
until the Independent Appraiser determines the Appraised Value. All costs of any
appraisal process pursuant to this Section in determining the Appraised Value shall be
paid one-half by the Corporation and one-half by the Electing Holders.

On. or before the date of a scheduled redemption, each holder of shares
required to be redeemed shall swrender the certificate representing such shares to the
Corporation and shall receive payment of the Redemption Price in cash. If less than all
the shares represented by a surrendered certificate are redeemed, the Corporation shait
issue & new certificate representing the unredeemed shares.

The right to redemption established by this Subsection (5) shall be deemed
absolute and vested upon the occurrence of the conditions specified kerein; however,
actnal redemption under this Subsection (5) shall be subject to the legal availability of
funds and, to the extent delayed, shall occor as soon thereafter as and when funds are
lepally available therefor, with interest at the per anpum rate equal to the rate of interest
published as the “Prime Rate,” as of the date such tedemption payment was due and
payable, appearing in the “Money Rates” section of the Wall Street Jowrnal, Eastern
Edition, or any successor to such section plus two percent (2%) per aprum, for the period
of each delay.

6. Protective Provisions.

Actions Reauiring_ Majority Approval of Series A Preferred and
Series B Preferred. In addition to any other rights provided by law, so long as at least
fifteen percent (15%) of the originally jssued shares of Series A Preferred or Series B
Prefarred are then, outstanding, except where the vote or written consent of the holders of
a greater number of shares is required by law or by another provision of these Second
Amended and Restated Articles of Incorporation, without first obtaining the affirmative
vote or written consent of the holders of a majority of the total number of shares of Sexies
A Preferred and Series B Preferred outstanding (voting together as a single class and on
an as-converted basis), the Corporation shall not, directly or indirectly, in one or more
series of transactions:

HD20001231%8 2
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@) assume, guatantee, endorse or otherwise become
directly or contingenfly liable for any Joan obligation or finded indebtedness in excess of
an aggregate of $1,000,000; .

(ii) create, incur, assume or suffer to exist any
mortzage, deed of trust, pledge, lien, security interest, or other charge or encumbrance
{including the lien or security tifle of conditional vendor) or any nature (other than ad
valorem taxes) in excess of $1,000,000, upon or with respect to any of its or any
subsidiary’s properties of notes, or accounts receivable, other than such mortgages,
deeds, pledges, Hens, security interest, charges and encumbrances which presently exist;

(ii) pay any dividends with respect to any class of
capital stock of the Corporation;

(ivy repurchase or redesm or permit any stock
ownership plan or similar plan to purchase any shares of capital stock (excluding shares
repurchaszd from employess upon the termination of their employment as approved by a
majority of the Board of Directors, including the directors designated by the holders of
the Series A Preferred and Series B Preferred as set forth in Section 1.1(b) and (¢) of the

Voting Agreement);

(v)  iocrease or decrease the authorized mumber of
shares of the Series A Preferted or Serics B Preferred;

(vi} issue any capital securities of the Corporation,
except for the grant of employee options not o exceed, in the aggregate, 6,901,501 shares
of Common Stock;

(Vi)  create, authorize or issue, or increase the authorized
amount of, any shares or class or series of capital stock of the Cotporation or any other
obligation, instrurment or security, or apy obligation, mstrument or securicy that is
convertible into any capital security and shall also require majority approval of the
Corporation’s Boaxd of Directors (including the directors desigmated by the holders of the
shares of Series A Preferred 2nd $Series B Preferved as set forth in Section 1.3(b) and (¢}
of the Voting Agreement) for the Corporation to designate a new series of Preferred
Stock; regardless of whether any such creation, authorization or inctease shall be by
means of amendment to the Articles of Incorporation, or by merger, consolidation or
otherwise;

(viii) permit any subsidiary or affiliate of the Cotporation
to sell or issue any capital stock;

(ix) increase the number of shares of capital stock that
are available for option grants to officers, directors, employees, consultants or others
above 6,901,501 shares of Common Stocks

EQ2000123198 2
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(x)  sell, assign, lease or otherwise dispose of any of its
material assets or those of any subsidiary, including its receivables, other than (a) sales,
assignments, leases or other dispositions in the ordinary course of business or (b) sales,
assignmnents, leases or other dispositions to wholly owned subsidiaties of the Corporation
or one of such subsidiaries;

(xi) enter into any agresment, commitment or plan
regarding a Liquidation or Sale or Merger;

(xil) acquire, or entet into an agreement to acquire, any
capital stock, assets, business, or material product, technology, or know-how of any othey
entity, in any form of transaction including merger, ptrchase of assets or stock purchase,
or, own, or permit any subsidiary of the Corporation to own, any stock or other securities
of zny company, partnership, association or other form of business entity except the
securities of wholly owned subsidiaries of the Corporation or one of such snbsidiaries;

(xiif) enter into, or agree or otherwise commit to ender
into, any joint venture, strategic alliance, exclusive license agreement, exclusive
marketing, distibution agreement or any similar agreement with respect to the
Corporation’s products, other than in the ordinary course of business;

(xiv) alter or change the rights, preferences, or privileges
of the Series A Preferred or Series B Preferred;

(xv) increase or decrease the number of members of the
Board of Directors from seven (7) members;

(xvi) make any loan or advance to any employee of the
Corporation or any subsidiary thereof cxcept (8) advances for reasonable travel and other
normal business expenses in connection with the business, or (b) the acceptance of
promissory notes approved in advance by a majority of the Board of Directors, including
the directors designated by the Series A Preferred and Series B Preferred as set forth in
Section 1.1(b) and (c) of the Voting Agreement;

(xvii) engage, retain or hire any senmior management,
attorneys, accountants, investment bankers or other professionals without giving prior
notice to the directors designated by the holders of Series A Preferred and Series B
Preferred as set forth in Section 1.1(b) and (c) of the Voting Agreement;

(xvili) commence or seitle any material litigation invojving
the Corporaton;

(xix)} approve a capital or operating expenditure of the
Corporation in excess of those expenditures budgeted within the annual operating budget
of the Corporation; or

H02000123198 2
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(zx) make any material changes to the benefit plans of
_ the Corporation; or

(xxi) make any material chanpe to accoumnting practices
of the Corporation;

(xxii) repay any sharcholder affiliated or relafed party
loans or enter into any related party or affiliate transaction;

(xxifi) allow subsidiary or affiliate of the Corporation to
enpage in transactions that marterially affect the Cotporation’s posttion as regards any of
the foregoing list of proscribed actions;

(xxiv) amend or repeal any provision of, or add any
provision to, the Corporation’s Asticles of Ipeotporation, including, without limitation,
the provisions of this Subsection 6, or Bylaws including the filing of any certificate or
designations, preferences, limitations and relative rights of any series of preferred stock
or otherwise amend the Corporation’s Articles of Incorporation or Bylaws and shall also
tequire the majority approval of the Corporation’s Board of Directors (including the
directors designated by the holders of the shares of Series A Preferred and Series B
Preferred as set forth in Section 1.1(b) and () of the Voting Agreement) for the
Corporation to designate a2 new series of Preferred Stock; provided, however, that the
affirmative vote or writtet consent of the holders of seventy-five percent (75%) of the
total number of shares of Series A Preferred and Series B Preferred (voting together as a
single ¢lass on 2m as-converted basis) shall be required 10 amend or repeal any provision
of, or add any provision to, the Corporation’s Articles of Incorporation; or

(xxv) voluntarily or involuntarity Hquidate, dissolve or
wind-up the Corporation or its business.

7. Limitations on Reissuance. No share or shares of Series A

Preferred or Series B Preferred acquired by the Corporation by reason of redemption, '

purchase, conversion or otherwise shall be reissued, and 2l such shares shall be
cancelled, retived and eliminated from the shares which the Corporation shall be
amthorized to issue.

8. Rioht Of First Offer

(a) General, Subject to the terms and conditions specified in
this Subsection 8, the Corporation hereby grants to each holder of Seties A Preferred and
Series B Preferred (each an “Eligible Investor™) a right of first offer with respect to future
sales by the Corporation of its “New Secnrities” (as hereinafter defined), For purposes of
this Subsection 8, an Eligible Invesior includes any of its gemeral or limited partmers,
members and affiliates. An Eligible Investor whe chooses to exercise the right of first
offer may designate as purchasers under such xight itself or its parmers, members or
affiliates in such proportions as it deems appropriate.
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(b))  Mechanics. Each time the Corporation proposes to offer
any shares of, or securities convertible imto or exercisable for any shares of, any class of
its capital stock (“New Securities”), the Corporation shall first make an offering of such
Nesw Securities to each Eligible Investor in accordance with the following provisions:

(i) The Corporation shall deliver a notice by certified
mail (“Notice™) to each Eligible Investor stating (x) its bona fide intention to offer such
New Securities, (v} the number of such New Secuxities to be offered, and (z) the price
and terms, if atty, upon which it proposes to offer such New Securities.

Gi)  Within twenty (20) calendar days after delivery of
the Notice, each Eligible Investor may elect by sending a notice (an “Election Notice™) to
the Cotporation to purchase or obtain, at the price and on the terms specified in the
Notice, up to that portion. of such investors (“Pro Rata Share™) of such New Securities
determined by mmitiplying the total number of New Securities offered by the Corporation
by a fraction, the numerator of which shall be the nuraber of shates of Common Stock
then held by the Eligible Investor (assurning full conversion and exercise of all securities
then convertible or exercisable), and the denominator of which shall be the total mumnber
of shares of Common Stock of the Corporation then ocutstanding (assuming full
conversion and exercise of all securities then outstanding and convertible into or for
Common Stock, but excluding stock options).

(i) Within five (5) days after receiving the Election
Notices, the Corporation shall give to each Eligible Investor who has elected to purchase
his or its Pro Rata Share (a “Fully Participating Holder”) written notice indicating the
puenber of remaining New Securities not elected for purchase by the other Eligible
Investors (the “Second Notice™). Each Fully Participating Holder shali have the option,
exercisable by so specifying in a subsequent written notice to the Corporation (the
“Second Election Notice™), given to the Corporation within five (5) days after receiving
the Second Notice, to purchase such Fully Participating Holder’s Pro Rata Share of any
remaining New Securities not purchased by other Eligible Investors pursuant to this
Subsection 8(b)(ii); provided thar with respect to the Second Election Note, each such
Fully Participating Holder’s Pro Rata Share shall be 2 fraction, the numerator of which
shall be the number of shares of Common Stock then held by such Fully-Participating
Holder {assuming foll conversion znd exercise of all szcuifics then outstanding and
convertible or exercisable), and the denominator of which shall be the total number of
shares of Common Stock of the Corporation then held by ail Fully Participating Holders
who elect 1o purchase New Securities pursuant to the Second Election Notice (assuming
full conversion and exercise of all securities then cutstanding and convertible into or for
Common Stock, but excluding stock options). The process under this Section B(b)ii)
shall continue wmtil one Fully Participating Folder elects to purchase such remaining
shares or the Fully Participating Holders declins to purchase all of the remaining shares.

(iv) The Corporation may, during the niety (90) day
period fellowing the expiration of the period provided in subsection 8(b)(iii) hereof, offer
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the remaining vnsubscribed portion of the New Securities to any person or persons at a
price not less than, and upon terms no more favorable to the offeree than, those specified
in the Notice. If the Corporation does not enter into an agreement for the sale of the New
Securities within such. period, or if such agresment is not copsummated within ninety
(90) days of the execution thereof, the right provided hereunder shall be deemed to be
revived and such New Securities shall not be offered unless first reoffered to the
Investors in accordance herewith.

(c)  Inzpplicable Tssuance of Securities. The right of first offer
in this Subsection 8 shall mot apply () to the issuance or sale of up to 6,901,501 shares of
Commion Stock to employees, directors and officers pursuant o plans or agreernents
approved by the Board of Directors for the primary purpose of soliciting or retaining their
services, (ii)to or after the consummation of a Qualified Public Offering, (jii) to the
issnance of securities pursuant to the conversion or exercise of convertible or exercisable
securities issued on or prior to the date hereof or including the exercise of employee
options and the conversion of shares of Series A Preferred or Seties B Preferred, (iv) to
the issuance of securities in conpection with a bona fide business acquisition by the
Corporation of another business entity, products or technologies or pursuant to a strategic
alliance, but only if such acquisition or other transaction has been approved by the
holders of a majority of the shares of Series A Preferred and Series B Preferred (voting
topether as a single class), (v) to the issuance of securities fo customers, business
partners, financial institutions or lessors in connection with bona fide commercial credit
arrangements, equipment financings, or similar transactions for primarily other than
equity financing purposes, but only if such issuance has been approved by the holders of
a majority of the shares of Series A Preferred and Series B Preferred (voting together as a
single class) and (vi) to the issuance of securities in connection with any stock split, stock
dividend or recapitelization by the Corporation.

(@  Termination of Right of First Offer. The covenauts set
forth int Subsection 8 shall terminate as to each Eligible Investor and be of no further
Force or effect immediately prior to the consummation of a Qualified Public Offering.

9. Events of Noncompliance.

(3) Definiion. An Event of Noncomplimee shall have
occurted ift

@) the Corporation breaches or is desmed to have
breached in any material respect or otherwise fails to perform or observe any material
obligation, covenant or agreement set forth herein or in the Series A Stock Purchase
Agreement dated as of Janvary 15, 2002, by and among the Corporation and the holders
of the Series A Preferred (“Series A Purchage Agreement”) or the “Related Agreements”
as defined in the Series A Purchase Agreement,

(i)  the Corporation breaches or is deemesd to have
breached in any material respect or otherwise fails to perform or observe any material
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obligation, covenant or agreement set forth in the Series B Stock Purchase Agreement
dated as of April 30, 2002, by and among the Corporation and the holders of the Series B
Preferred (“Series B Purchase Apresment™) or the “Related Agreements” as defined in
the Series B Purchase Agreement;

(iif) the Corporation or eany Subsidiary makes an
assignment for the benefit of creditors or admits in writing its inability to pay its debis
generally as they become due; or an order, judgment or decree is entered adjudicating the
Corporation or any Subsidiary bankrupt or insolvent; or any order for relief with respect
to the Corporation or any Subsidiary is entered under the Federal Bankrupicy Code; or
the Corporation or any Subsidiary petitions or applies to any tribunal for the appointment
of a custodian, trustee, receiver or liguidator of the Corporation or any Subsidiaty or of
any substantial part of the assets of the Corporation or any Subsidiary, or commences any
proceeding (other than a proceeding for the voluntary liquidation and dissolution of a
Subsidiary) relating to ihe Corporation or any Subsidiary under any bankruptey,
reorganization, arrangement, insolvency, readjustment of debt, dissolution. or liguidation
law of any jurisdiction; or any such petition or application is filed, or any such
proceeding is commenced, against the Corporation or any Subsidiary and either (a) the
Corporation ot any such Subsidiary by any act indicates its approval thereof, consent
thereto or acquiescence therein or {(b) such pefition, application or proceeding is not
dismissed within 60 days;

(iv) a judgment in excess of $500,000 is rendered
against the Corporation or any Subsidiary and, within 60 days after entry thereof, such
judgment is not discharged or execution thereof stayed pending appeal, or within 60 days
after the expiration of any such stay, such judgment js not discharged; or ,

(v)  the Corporation or any Subsidiary defaults in the
performance of any obligation or agrsement if the effect of such defamit is to cause an
amount exceeding $500,000 to become due prior to its stated maturity or to permit the
bolder or holders of aty obligation to cause an amount exceeding $500,000 to become
due prior to its stated maturity. '

()  Consequences of Events of Noncomipliance,

@) If any Event of Noncompliance has occurred and
continues 1meured for 90 days after written notice to the Board, the number of directors
constituting the Corporation’s Board shail, at the request of the holders of a majority of
the Series A Preferred and Series B Preferred then outstanding {voting together as a
single class), be increased by one (or such other amount required to give the bolders of
the Series A Preferred and Series B Preferred a minimum majority of the Board), and the
holders of Series A Preferred and Series B Preferred shall have the special right, voting
separately as 2 single class (with each share of Series A Preferred and Series B Preferred
being entitled to onc voie) and to the exclusion of all other classes of the Corporation's
stock, to elect individuals to fill such newly created directorships, to remove any
individuals elected to such directorships and 0 fill any vacancies in such directorships.

F-358
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The special right of the holders of Series A Preferred and Series B Preferred to eleet
2dditional members of the Board may be exercised at the special meeting called pursuant
to this subparagraph (i), at any annual or other special meeting of sharcholders and, to
the extent and in the manner permitted by applicable law, pursuant to a written consent in
lieu of a sharcholders meeting. Such special right shall continue undl such time as there
is no longer any Event of Noncompliznce in existence, at which time such special right
shall terminate subject to Tevesting upon the oceurrence and contimation of any Event of
Noncompliance which gives rise to such special right hercunder.

At any time when such special right has vested in the
holders of Series A Preferred and Series B Preferred, a proper officer of the Corporation
shalf, upon the written request of the holder of at least a majority of the Series A
Preferred and Series B Preferred then outstanding (voting together as a single class),
addressed to the secretary of the Corporation, call a special meeting of the holders of
Series A Preferred and Series B Preferred for the purpose of electing directors pursuant to
this subparagraph. Such meeting shall be held at the earliest legally permissible date at
the principal office of the Corperation, or at such other place designated by the helders of
at least 20% of the Series A Preferred and Series B Preferred then outstanding (voting
together as a single class). If such meeting has not been called by a proper officer of the
Corporation within 10 days after personal service of such writien request upon the
secretary of the Corporation or within 20 days after mailing the same to the secretary of
the Corporation at its principal office, then the holders of a majority of the Series A
Prefirred apd Series B Preferred then outstanding (voting together as a single class) may
designate in writing one of their number to call such meeting at the expense of the
Corporation, and such meeting may be called by such Person so designated wpon the
notice required for ammual meerings of shareholders and shall be held at the Corporation’s
principal office, or at such other place designated by the holders of a majority of the
Series A Preferred and Series B Preferred then outstanding (voting together as a single
class). Any helder of Series A Preferred or Series B Prefarred so designated shall be
given access 1o the stock record books of the Corporation for the purpese of causing a
meeting of shareholders to be called pursuant to this subparagraph.

At apy meeting or at any adjournment thereof at which the
holders of Series A Preferred have the special right to elect directors, the presence, in
person ar by proxy, of the holders of a majority of the Series A Preferred and Series B
Preferred then outstanding (voting together as a single class) shall be required to
constitute a quorum for the election or removal of any director by the holders of the
Series A Preferred apd Series B Preferred exercising such special right. The vote of a

majority of such quornm shall be required to elect or remove any such director.

Any director so elected by the holders of Series A Preferred
and Series B Preferred shall continue to serve as a director until the earlier to occur of (a)
the date that is two (2) business days after the date on which there is not longer any Event
of Noncompliance in existence or (b) the expiration of the remaining period of the full
term. for which such director had been elected. After there is no longer an Bvent of
Noncompliance in existence or the expiration of the full term for which such director has
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been clected ceases (provided that the special right to elect directors has terminated), as
the case may be, the mumber of dirgctors constituting the Board of the Corporation shall
decrease to such number as constituted the whole Board of the Corporation Imenediately
prior to the oceurrence of the Event or Events of Noncompliance giving rise to the special
right to elect directors.

(i) If any Event of Noncompliance exists, each holder
of Series A Preferred and Series B Preferred shall also have any other rights and remedies
which such holder is entitled to under any contract or agreement at any time and any
other rights which such holder may have pursuant to applicable law.

D. Commen Stock.

A 1. Dividend Rights. Subject to the provisions of Article JILC.1
above, the holders of the Common Stock shall be entitled to receive, out of any funds of
the Cotporation legally available therefor, such dividends as may be declared from time
to time by the Board of Directors. -

2. Liguidation Rights. Upon a Liquidation Event of the Corporation,
the assets of the Corporation shall be distributed as provided in Subsection 2 of Article
I0.C. above.

3. Redemption. The holders ¢f Compnon Stock do not have any
redemption rights. T ;

4. Voting Rights. The holders of Commen Stock shail have the right
10 one (1) vote per share of Coramon Stock held, and shall be entitled to notice of any
sharsholders’ mesting in accordapce with the Bylaws of the Corporation, and shall be
entitled to vote upon such matters and in such marser as may be provided by law.

ARTICLE IV

No director of the Corporation shall be personally liable for monetary damzages 10
the Corporation or any other person for any statement, vote, decision, or failure to act,
tegarding corporate management or palicy, by a director, unless, according to the Code:
(2) the director breached or failed to perform his or her duties as a director; and (b) the
director's breach of, or failure to perform those duties constitutes: (i) a violation of the
criminal law, unless the director had reasonable cause to believe his or her conduct was
lawfial or had no reasonable cause to believe his or her conduct was uolawful, as further
defined under Section 607.0831 of the Code; (i) a transaction from whick the director
derived an improper personal benefit, cither indirectly or directly; (iil) a circumstance
under which the liakility provisions of Section 607.0834 of the Code would be
applicable; (iv) in a proczeding by or in the right of the Corporation to procure a
judgment in its favor or by or in the right of a shareholder, conscious disregard for the
best intarest of the Corporation, or willful misconduct; or (v) ina proceeding by or in the
right of someone other than the Corporation or a shareholder, recklessness, as defined
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ander Section 607.0834 of the Code, or an act or omission which was committed in bad
faith or with malicious purpose or in a manner exhibiting wanton and willful disregard of
human rights, safety, or property.

The Corporation shall indemnify any director or officer of the Corporation who
was or is party to amy proceeding (other than an action, by or in the vight of, the
Corporation), by reasen of the fact that such person is or was a director or officer of the
Corporation, or is or was serving at the request of the Corporation as a director, officer,
employee or agent of the Corpoxation or is or was serving &t the request of the
Corporation as a director, officer, employee, or agent of another corporation, parmership,
joint venture, trust or other enterprise, to the fllest extent permitted by the Code as now
in effect and as hereafter amended The indemnification provided herein shall continue as
to a person who has ceased to be 2 director and shall jnure to the benefit of the heirs,
executors and adminisirators of such person. '

Any indemnification permitted under the laws of the State of Florida shall be
made by the Corporation only as anthotized in the specific case upon a determination that
the indemmification of the officer or director, employee or agent has met certain specified
standards of conduct. Upon application for indemnification by any such person, the
Corporation. shall promptly canse such determination fo be made (i) by the Board of
Directors by a majority vote of a quorum consisting of directors not at the time parties to
the proceeding; (i) if 2 quorum cannot be obtained by majority vote of a committee duly
designated by the Board of Directors (ir. which designation directors who are pariics may
participats), consisting solely of two or more directors not at the time parties to the
procesding; (i) by independent legal counsel selected by the Board of Dirsctors
prescribed in (i) or its committee in the manner preserbed in (i), or if a quorum of the
Board of Directors cannot be obtained under (i) and a committee cannot be designated
under (i), selected by majority vote of the full Board of Directors (in which selection
Jirectors who are parties may participate); or (iv) by the shareholders by a majority vote
of a quorum consisting of shareholders who are not parties or, if no such quorum is
obtainable, by a majority vote of shareholders who are not parties to such proceeding.

The Corporation may purchase and maintain insurance on behalf of any such
persons whether or not the Corporation would have the power 10 indernnify such officets
and directors against any liability under the laws of the State of Florida. If any expenses
or other amounts are paid by way of inderanification, other than by court order, action by
shareholders or by &n insurance carrier, the Corporation shall provide notice of such
payment to the shareholders in accordance with the provisions of the laws of the State of
Flotida.

ARTICLEYV

Any action sequired or permitted to be taken at a sharcholders® meeting may be
taken without a meeting if the action is taken by sll of the shareholders entitled to vote on
the action, or by persons who would be entitled to vote at a meeting those shares having
voting power o cast not less than the minimum number {or numbers, in the case of
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voting by groups) of votes that would be necessary to anthorize or take such actions at a
meeting at which all shares entitled to vote were present and voted. The action must be
evidenced by one or more written consents describing the action taken, signed by
shareholders entitled 1o take action without a meeting and delivered to the Corporation
for inclusion in the minutes or filing with the corporate records.

ARTICLE VI

The management of the business and the conduct of the affairs of the Corporation
shall be vested in its Board of Directors, except for certain protective rights of the
shareholders as described hersin.

ARTICLE VIL

Meetings of shareholders may be held within or without the State of Florida as the
Bylaws may provide. The books of the Corporation may be kept (subject to any
provision contained in the statufes) outside the State of Florida at such place or places as
may be designated from time to time by the Board of Directors or in the Bylaws of the
Corporation.

ARTICLE VI

Election of directors at an annual or special meeting of shareholders need not be
by written ballot unless the Bylaws of the Corporation shall so provide.

ARTICLE IX

The nature of the business to be condueted or promoted and the purposes of the
Corpotation are to engage any lawful act or activity for which corporations may be
organized under the Code. In furtherance of its corporate purposes, the Corporation shall
have all of the general and specific powers and rights granted to and conferred on a
corporation by the Code.
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IN WITNESS WHEREOYF, the undersigned hss executed these Second
Amended and Restated Articles of Incorporation an April 30, 2002.
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