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To the Department of State om <
State of Florida '
Pursuant 1o the provisions of the Florida Business Corporation Act, the domestic wholly-
owned subsidiary business corporation and the foreign parent business corporation herein named do
hereby adopt the following articles of merger. ,
1. Attached hereto as Exhibit A and made a part hereof is the Agreement and Plan
of Merger for merging Total Gas & Electricity (PA}, Inc. (“TG&E™) with and into MxEnergy . ..
‘Electric Inc., a Delaware corporation (“MxEnergy™), as approved by the Boards of Directors of . . . :
TG&E and MxEnergy on May 10,2007. * ~ "~ o
2. The merger of TG&E with and into Parent is permitted by the laws of the
Jurisdiction of organization of Parent a;nd hés been authorized in compliance with said laws,

3. Shareholder approval wé’.;;:ﬁot;;e'quirec.l for the merger. T
4. The effective date of the merger herein provided for iﬁ the State of Florida shall
bo May 17, 2007. ey e e el , ‘.
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (the “dgreemenrn is
made and entered into as of this 17th day of May, 2007, pursuant to Section 253 of the
Delaware General Corporation Law (the “DGCL™) and Section 617.1104 of the Florida
Business Corporation Act (the “FBCA™), by and between MxEnergy Eleetrie Inc., a
Delaware corporation (“MxEnergy™), and Total Gas & Electricity (PA), Inc., a Florida
corporation (“TG&E™).

WITNESSETH:

WHEREAS, TG&E desires to merge with and into MxEnergy (such
transaction heteinafter referred to as the “Merger™);

WHEREAS, TG&E was incorporated in Florida upon the filing of Articles
of Incorporation with the Secretary of State of the State of Florida on June S, 1998, and is
authorized to issue 100 shares of common stock, par value $1.00 per share (the “TG&E
Common Stock™), of which 10 shares of TG&E Common Stock are issued and
outstanding as of the date of this Agreement, and all of which are owned and held by
MxEnergy;

WHEREAS, MxEnergy was formed in Delaware upon the filing of a
Certificate of Incorporation (the “Certificate of Incorporation™ with the Secretary of
State of the State of Delaware on May g, 2003, and is authorized to issue 10,000,000 -.
shares of common stock, par vatue $0.001 per share (the “MxEnergy Common Stock™) .
of which 100,000 shares of MxEnergy Common Stock are issued and outstanding as of
the date of this agreement, and all of which are owned by MxEnergy Electric Capital
Corp., a Delaware corporation (“MxEnergy Electric Capital™); and

WHEREAS, the boards of directors of TG&AE and MxEnergy desire that
the Merger provided for herein be a tax-free reorganization pursuant 1o Section 368(a) of
the Internal Revenue Code of 1986, as amended (the “Code™;

NOW, THEREFORE, in consideration of the mutual benefits to be
dcnved from this Agreement and of the representations, wamranties, covenants and
agreements hereinafter contained, and other good and valuable consideration, the
adequacy of which is hereby acknowledged, the parties hereto do hereby prescribe the
terms and conditions of said Merger and mode of carrying the same into effect as

follows:

ARTICLE
THE MERGER

LEQAL_US_BA 750730651 -
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Section 1.1  Surviving Corporation. On the Effective Date (as defined herein)
TG&E shall merge with and into MxEnergy, and MxEnergy shall be the surviving
company in the Merger (hersinafier sometimes called the “Surviving Company™). At
the Effective Date, the separate existence of TO&RE shall cease. The parties hereto
intend that the Merger qualify as a tax-free reorganization pursuant to Section 368(a) of
the Code; provided, that all parties recognize that there can be no assurance that such
treatment will be accorded.

Section 1.2 Certificate of Incorporation. As of the Effective Date, the
Certificate of Incorporation of MxEnergy, as in effect on the Effective Date, shall
continue in full force and effect as the Certificate of Incorporation of the Surviving
.Company, until thereafter amended as provided by law.

Section 1.3 Bylaws. As of the Effactive Datc, the Bylaws of MxEnergy, as
they shall exist on the Effective Date, shall continue in full force and effect ag the

Bylaws of the Surviving Company, until thereafter altered, amended or repealed as
provided by law or therein.

Section 1.4 Officers. The officers of MxEnergy immediately prior to the
Effective Date shall, from and after the Effective Date, be the officers of the Surviving
Company and shall hold office from the Effective Date until their respective successors

" are duly elected or appointed and qualified in the manner provrded in the Bylaws of the
. Surviving Company, or as otherwise provided by taw.

Section 1.5  Effective Date. The Merger shall become effective on the date of
filing of (i) a Certificate of Ownership and Merger with the Secretary of State of the
State of Delaware pursuant to Section 253 of the DGCL (the “Certificate of Merger™)
and (ii) Articles of Merger with the Secretary of State of the State of Florida pursuant to
Section 607.1105 of the FBCA (the “Articles of Merger™). The date on which the
Merger becomes effective is herein referred to as the “Effective Dare”.

Section 1.6 Conversion of Stock. Each share of TG&E Common Stock that is
issued and outstanding immediately prior to the Merger shall, by virtue of the Merger
and without further action, be cancelied vesulting in MxEnergy Electric Capital owning
all of the stock of the Surviving Company.

Section 1.7 Transfer of Assets and Liabilities. Upon the Effective Date, all

. property,. righta,_privileges, fianchises, patents, trademarks, licenses, registrations, and
other assets of every kind and description of TG&E shall be transferred to, vested in and

devolved upon the Surviving Company without firther act or deed and all property

rights, and every other interest of TG&E shall be as effectively the property of the

Surviving Company as they were of TG&E. All rights of creditors of TG&E and all

liens upon any property of TG&E shall be preserved unimpaired, and all debts, liabilities

and duties of TG&E shall attach to the Surviving Company and may be enforced against

LEGAL_US_E ¥ 75073065,) 2
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it to the same extent as if said debis, liabilities and duties had been incwrred or
contracted by it.

Section 1.8 Additiopal Actiong. At any time, and from time to time, after the
Effective Date, the last acting officers of TG&E, or the corresponding officers of the
Surviving Company, may, in the name of TO&E, execute and deliver or cause to be
executed and delivered all such deeds, bills of sale, assignments, assurances, certificates,
agreements, instruments and other writings and to take or cause to be taken such further
or other actions ag the Surviving Company may deem necessary ot desirable in order to
vest in the Surviving Company title to and possession of any property of TGRE
acquired or to be acquired by reason of or as a result of the Merger herein provided for
and otherwise to carry out the intent and purposes hereof, and the proper officers and
directors of the Surviving Company are fully authorized in the name of TG&E or
otherwise to take any and all such action,

Section 1.9 ,S_cmgm&gggsg MxEnergy hereby agrees that it may be served
with process in the State of Delaware in any proceeding for the enforcement of any
obligation of TG&E or any obligation of MxEnergy relating to the Merger.

Section 1.10 Jermination. Notwithstanding anything berein or elsewhere to the
contrary, this Agreement may be terminated and abandoned by the board of directors of
TG&E or the board of directors of MxEnergy at any time prior to the time that the
Certificate of Merger is filed with the Secretary of State of the State of Delaware and the
Articles of Merger are filed with the Secretary of State of the State of Florida.

Section 1.11 Governing IL.aw. This Agreement and the legal relations between
the parties shall be governed by and construed and enforced in accordance with the
internal laws of the State of Delaware without giving effect to conflict of laws
principles. : '

[Signature Page Follows]
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IN WITNESS WHEREOF, the undersigned have executed and delivered
this Agreement as of the date first written above.
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