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CERTIFICATE OF AMENDMENT AND RESTATEMENT
OF ARTICLES OF INCORPORATION OF YUPI INTERNET INC.

It accordance with Sections 607,1003 and 607.1007 of the Florida Business
Corporation Act, YUPI INTERNET INC., a Florida corporation (the “Corporation™)
ceriifies that: .

First: The name of the Corporation is YUPI INTERNET INC.

Second: The Second Amended and Restated Articles of Incorporation of YUPI
INTERNET INC, shali be amended and restated 10 be and read as set forth in the Third

Amended and Restated Articles of Incorporation of the Corporation attached hercto (the
“Third Amended and Restated Articles of Incorparation™,

Third: The Third Amended and Restated Articles of Incorporation were duly
approved and adopted pursuant to unanimous written consent of the Board of Directors of
the Corporation on November S, 1999 and pursuant to a majority written consent of the
Sharehiclders of the Corporation on November 5, 1999, The number of votes cast in

favor of the Third Amended and Restated Articles of Incorparation by the Shareholders
was sufficient for approval.

Fourth: The Third Amended and Restated Articles of Incorporation shail be
effective as of the date of filing with the Secretaty of State of Florida

IN WITNESS WHEREOF, the undersigned has sxecuted this Certificate as of the
B4h day of November, 1999.
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THIRD AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
YUPI INTERNET INC.

In accordance with Section 607.1607 of the Florida Busginess
Corparation Act, the Florida Statutes, as hereafter amended and modified (the
“FBCA”), the Board of Directors of YUPT INTERNET IN C., a Florida corporation
{the “Corporation”), hereby amends and restates in its entirety the Articles of
Incorporation of the Corporation as follows:

ARTICLE L.
NAME
The name of the Corporation is: YUPI INTERNET INC.

ARTICLE II.
PRINCIPALADDRESS

The street address of the principal office and the mailing address of the
Cotporation is: 605 Lincoln Road, Suite 401, Miami Beach, Florida 33131.

ARTICLE III
PURPOSES

The Corporation may engage in the transaction of any or all lawful
business for which corporations may be incorporated under the laws of the State of
Florida.

ARTICLE IV

CAPITAL STOCK

4.1. Authorized Shares, The total number of shares of all classes of capital
stock that the Corporation shall have the authority to isgue shall be
72,000,000 shares, of which 60,000,000 shares shall be cornmon stock, having a par

Muto 468/1,865892v4
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value of $.0001 per share (reforred to in these Third Amended and Restated Articles
of Incorporation as “Common Stock”) and 12,000,000 shares shall be preferred
stock, having a par value of $.01 per share (referred to in theze Third Amended and
Restated Articles of Incorporation as “Preferred Stock”). The Board of Directors is
expreasly authorized, pursuant to Section 607.0602 of the FBCA, to provide for the
classification and reclagsification of any unissued shares of Common Stock or
Preferred Stock and the issuance thersof in one or more classes or series without
the approval or the shareholders of the Corporation, all within the limitations set
forth in Section 607.0601 of the FRCA.

4.2 Cormon Stock.

(@)  Relative Rights. The Common Stack ghall be subject to
all of the rights, privileges, preferences and priorities of the Preforred Stock as may
be set by the Board of Directors and heresfter filed as Articles of Amendment to
these Third Amended and Restated Articles of Incorporation pursuant to
Bection 607.0602 of the FBCA. Except as otherwise provided in these Third
Amended and Restated Articles of Incorporation, each share of Common Stock shall
have the same rights as and be identical in all respects to all the other shares of
Common Stock,

(®  Voting Rights. Each holder of Common Stock shall,
except as otherwise provided by the FECA, be entitled to one vote for each share of
Common Stock held by guch holder.

(¢  Dividends. Whenever there shall have been paid, or
declared and set aside for payment, to the holdeps of the shares of eny class of stock
having preference over the Common Stock as to the payment of dividends, the full
amount of dividends and of sinking fund or retirement payments, if any, to which
such holders are respectively entitled in preference to the Common Stoek, then the
holders of record of the Common Stock and any class or series of stock entitled to
participate therewith as to dividends, shall be entitled to receive dividends, when,
as, and if declared by the Board of Directors, out of any assets legally available for
the payment of dividends thereon,

(d) isolution, Liquidation, Windine Up. In the event of any
dissolution, liquidation, or winding up of the Corporation, whether voluntary or
involuntary, the holders of record of the Common Stock then outstanding, and all
holders of any class or series of stock entitled to participate therewith in whole or in
part, as to the distribution of assets, shall become entitled to participate in the
distribution of agsets of the Corporation remaining after the Corporation shall have
paid, or set agide for payment, to the holders of any class of stock having preference
over the Common Stock in the event of dissolution, liquidation, or winding up, the

w2- H99000028226 1
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full preferential amounts (if any) to which they are entitled, and shall have paid or
provided for payment of all debts and liabilities of the Corporation,

4.3 Preforred Stock.

(a)  Terms of Class A Convertible Preforred. The Corporation
is authorized to issue, from time to time, up to 428,762 shayes of Class A
Convertible Preferred Stock, having the designations, preferences, conversion and
voting rights and other rights as set forth in Exhibit A hereto.

()  Terms of Clase B Convertible Preferred. The Corporation
i authorized to issue, from time to time, up to 4,924,229
shares of Class B Convertible Preferred Stock having the

designations, preferences, conversion and voting rights
and other rights as set forth in Exhibit A hereto.

()  Terms of Class C Convertible Preferred. The Corporation

ig authorized to issue, from time io time, up to 6,000,000 shares of Class C
Cotivertible Preferred Stock having the designations, preferences, conversion and
voting rights and other rights as set forth in Exhibit A hereto,

(d)  Additiona] Tsgua. Designations, Powers, Ete. Subject
to the limitations prescribed by the FBCA and the provisions of these Third
Amended and Restated Avticles of Incorporation, the Board of Directors is expressly
authorized, to provide, by resolution and hy filing Articles of Amendment to these
Third Amended and Restated Articles of Incorporation (which, pursuant to
Beetion 607.0602(4) of the FBCA shall be effoctive without shareholder action), for
the issuance from time to time of additional shares of the Preferred Stock in one or
more additional classes or series, to establish from time to time the number of
shares to be included in each such class or series, and to fix the designationg,
preferences, conversion and other rights, voting powers, restrictions, limitations as
to dividends, qualifications, and terms and conditions of redemption relating to the
shares of each such class or series, The authority of the Board of Directors with
regpect to each additional class or series of Preferred Stock ghall include, but not he
limited to, setting or changing the following:

@ the dividend rate, if any, on shares of such class or series, the times
of payment and the date from which dividends shall be accumulated, if dividends
are to be cumulative;

(i)  whether the shares of such class or series shall be redeemable and,
if so, the redemption price and the terms and conditions of such redetnption;

(i) the obligation, if any, of the Cotporation to redeem shares of such
¢lass or series pursuant to a sinking fund;

-2-
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(iv)  whether shares of such class ot series shall be convertible into, or
exchangeable for, shares of stock of any other class ot classes and, if so, the terms
and conditions for such conversion or exchange, including the price or prices or
the rate or rates of convetsion or exchange and the terms of adjustment, if any;

(v)  whether the shares of such class or series shall have voting rights,
in addition to the voting rights provided by law, and, if so, the extent of such
voting rights;

(vi)  therights of the shares of such class or series in the event of
voluntary or involuntary liquidation, dissclution or winding-up of the
Corporation; and

(vil) eny other relative rights, powers, preferences, qualifications,
limitations or restrictions thereof relating to such class or series,

(@) Dissolution, Liguidation, Windi - In the event of any
liquidation, dissolution or winding up of the Corporation, whether voluntary or
involuntary, the holders of Preferred Stock of each additional class or serieg shall he
entitled to receive only such amount or amounts as shall have been fixed by the
Articles of Amendment to these Third Amended and Restated Articles of .
Incorporation or by the resolution or resolutions of the Board of Directors providing
for the issuance of such additional class or series.

4.4 hare i the Corporation, Shares of Common Stock
that have been acquired by the Corporation shall become treasury shares and may
be resold or otherwise disposed of by the Corporation for such consideration as shall
be determined by the Board of Directors, unless or until the Bozrd of Directors shall
by resolution provide that any or all treasury shares so acquired shall constitute
authorized, but unissued shares. :

4.5  No Preemptive Rights. Except as the Board of Divectors may
otherwise determine, no shareholder of the Corporation shall have any preferential
or preemptive right to subscribe for or purchase from the Corporation any new oy
additional shares of capital stock, or securities convertible info shaves of capital
stock, of the Corporation, wheiber now or hereafter authorized. —

ARTICLE V.
REGISTERED QFFICE GE ] —

The Corporation designates 605 Lincoln Road, Suite 401, Miami
Beach, Florida 83131 as the street address of the registered office of the Corporation

-4- "
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and names Ariel Bentats the Corporation’s regigtered agent at that address to
accept sexrvice of process within its state.

ARTICLE VI,

BOARD OF DI RECTORS

6.1 Number Election, The number of directors constituting the

directors be less than three (3). Directors shall be elected annually, at the annual
meeting of the shareholders of the Corporation, by the votes cast by the shares
entitled to vote in the election at a meeting at which g quorum is present.

6.2  Directors Elected by Hold of eqd Stock,
Notwithstanding the foregoing, whenever the holders of any one or more classes or
series of Preferred Stock issued by the Corporation shall have the right, voting
separately by class or series, to elect one or more directors at an annual op &pecial
meeting of shareholders, the election, term of office, filling of vacancies and other
features of guch directorships shall be governed by the terms of these Third
Amended and Restated Artieles of Incorporation, as amended by Articles of
Amendment applicable to guch classes or series of Preforred Stock,

to the Bylaws, if a quorum is present when a vote is taken, the affirmative vote of a
majority of the directors present shall be the act of the Board of Diregtors.

6.4 Exercise of Business Jud t. In discharging the duties of
their respective pogitions and in determining what is believed to be in the best
interests of the Corporation, the Board of Directors, and individual directore, in
addition to considering the effects of any action on the Corporation or its
shareholdess, may consider the interests of the employees, customers, suppliers and
creditors of the Corporation and its subsidiaries, the communities in which offices
or other establishments of the Corporation and jits subgidiaries are located, and all
other factors such directors congider pertinent; provided, however, that this
provision solely grants discretionary authority to the directors and no constituency
shall be deemed to have been given any right to consideration thereby.

Mutod62/1.865692ve H99000028226 1
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ARTICLE VII.
INDE ICATION OF DIRECTORS OFFICE

7.1  Right to Indemnification. Each person (including the heirs,

executors, administrators, or estate of such person) who is or was a director ox
officer of the Corporation, or who is or was serving at the request of the Corporation
in the position of a director or officer, and as to whom the Corporation hag agreed to
grant indemnification by separate resolution adopted by the Board of Directors,
shall be indemnified by the Corporation as of right to the fullest extent permitted or
authorized by current or future legislation or by ewrrent or future judicial or
adminjstrative decision (but, in the case of any future legislation or decision, only to
the extent that it permits the Corporation to provide broader indemnification righta
than permitted prior to the legislation or decision), against all finee, linbilities,
settlements, losges, damages, costs and expenses, including attorneys’ fees, asserted
against him or her or incurred by him or her in his or her capacity ag a directoror . __.
officer, or arising out of his or her status as a director or officer. The foregoing right
of indemnification shall not be exclusive of other rights to which those geeking
indemnification may be entitled. The Corporation may maintain insurance, at its
expense, to protect itself and any current or future director or officer against any
such fine, liability, cost or expense, including attorneys’ fees, whether or not the
Corporation would have the legal power to directly indemnify him or her against
such lizbility, ’

7.2 Advances. Costs, charges and expenses, including attorneys’
fees, incurred by any individual referred to in Section 7.1 in defending civil or
criminal suit, action or proceeding may be paid (and, in the ease of directors of the
Corporation, shall be paid) by the Corporation in advanee of the final dispogition
thereof upon receipt of an undertaking to repay all amounts advanced if it is
ultimately determined that the person is not entitled to be indemnified by the
Corporation as authorized by this Article, and upon satisfaction of other conditions
established from time to time by the Board of Directors or required by current or
future legislation (but, with respect to future legislation, only to the extent that it
provides conditions less burdensome than those previously provide d).

7.3  Personal Liability of Directors, No director of the Cotporation

shall be personally liable to the Corporation or its shareholders for monetary
damages for breach of duty of care or other duty as a director, except as provided by
Section 607.0831 of the FBCA. If the FBCA is amended to authorize corporate
action further eliminating or limiting the personal liability of directors, then the
liability of a director of the Corporation shall be eliminated or Himited to the fullest
extent permitted by the FBCA, as amended.

74  Bavings Clause. In the event that any of the provisions of this
Article (including any provigion within a single sentence) are held by 2 court of

Gm
MutodB2/1.865502v4 H990Q00028226 1




NOV. 51999 3:362M  SHAD LLP | NO. 1491 P 10
) H99000028226 1

competent jurisdiction to be invalid, void or otherwise unenforesable, the remaining
Provisions are severable and shall remain enforceable to the fullest extent
permitted by law.

ARTICLE VIII.

8.1  Annual Meetings. At an annual meeting of the shareholders of
the Corporation, only such business shall be conducted, and only such Proposals
shall be acted upon, ag shall have been brought hefore the annual meeting (a) by, or
at the direction of, the Board of Directors, or (b) by any shareholder of the
Corparation who complies with the notice procedures set forth in the Bylaws.

8.2  Special Meetings, Bpecial meetings of the shareholders of the
Corporation may be called at any time by (2) the Board of Directors; (b) the
Chairman of the Board of Directors (if one is 80 appointed); (c) the President of the
Corporation; or (d) the holders of not less than fifty (50%) of all the votes entitled to

such shareholders sign, date and deliver to the Corporation’s Secretary one or more
written demands for the meeting describing the purpose or purposes for which it is
to be held. Special meetings of the shareholders of the Corporation may not be
called by any other person or persons,

8.3 er Action Withou eeting, Any action required or
permitted to be taken at an annual or gpecial meeting of shareholders of the
Corporation may be taken without g meeting, without prior notice, and without a
vote if the action is taken in the manner set forth under Section 607.0704 of the
FBCA, as the same may be hereafter amended op superseded,

ARTICLE IX.

AMENDMENTS

8.1  Articles of Incorporation. Except as provided in Section 4.8
hereof and in Exhibit A hereto, the affirmative vote of 5 magjority of the total
number of votes of the then outstanding shareg of the capital stock of the
Corporation entitled to vote generally in the election of divectors, voting together ag
a single clags, shall be required (unless separate voting by clagses is required by the

Mutods2/1.365002v4 HI9000028225 1
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which it is to be considered. Subject to the provisions set forth herein, the Board of
Divectors ghall have the right to amend, alter, vepeal or rescind any provision
contained in these Third Amended and Restated Articles of Incorporation in the
mannet now or hereafter prescribed by law.

9.2  Bylaws. The Boaxrd of Directors shaill have the power to amend
or repeal the Bylaws in such manner as shall be prescribed by the Bylaws, and
nothing herein shall serve 1o limit such power. The shareholders of the Corporation,
may adopt or amend a provision to the Bylaws which fixes a greater quorum or
voting requirement for shareholders (or voting groups of shareholders) than is
required by the FBCA. The adoption or amendment of g bylaw that adds, changes
or deletes a greater quorum or voting requirement for shareholders must meef same
quorum or voting requirement and be adopted by the same vots and voting groups
required to take action under the quorum or voting requirement then in effect or
propuosed to be adopied, whichever is greater, : -

Mutod52/1.865592v4
H28000028226 1
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YUPTINTERNET INC.

TERMS OF CLASS A CONVERTIBLE PREFERRED STOCK, CLASS B
CONVERTIBLE PREFERRED STOCK AND CLASS C CONVERTIBLE
PREFERRED STOCK

—_—

Section 1. Dividends.

L1A. Geners] Obligation. When and as declared by the Corporation’s Boatd of
Directors and to the extent permitted under the Flopida Business Corporation Act, the Corporation
shall pay preferential dividends in cash to the holders of the Class A Convertible Preferred Stock
(the “Class A Preferred”), the Class B Convertible Preferred Stock (the “Class B Preferred”) and
the Class C Convertible Preferred Stock (the “Class C Preferred”, together with the Class A
Preferred and the Class B Preferred, the “Preferred Stock”} as provided in this Section 1. Each
share of Preferred Stock shall be referred to herein as a “Share®. The date on which the
Corporation initially issues any Share of Class A Preferred, Class B Prefarred or Class C Proferred
shall be deemed to be its “date of issuance” regatdless of the number of times transfer of such
Shate {s made on the stock records maintained by or for the Corporation and regardless of the
number of certificates which may be issued to evidence such Share,

11B. Distribution of Partial Dividend P ts. Bxcept ag otherwise provided
herein, if at any time the Corporation pays less than the total amount of dividends then accrued with,
respect to the Class A Preferted, Class B Preferred or Class C Preferred, such payment shall be
distributed pro rata among the holders thereof based upon the number of Shares held by each such
holder,

Section 2. Liguidation. Upon any liquidation, diesolution or winding up of the
Corporation (whether voluntary or involuntary) distributions to the stockholders of
the Corporation shall be made in the following manner:

2,1A, Liguidati refere ts. Each holder of Clasz A
Preferred shall be entitled to be paid, before any distribution oy bayment is made
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upon smy Junior Securities, an amount in cash equal to the aggregate Clags A
Liguidation Value of all such shares held by such holder (plus all scerued and
unpaid dividends thereon) (with respect to one share of Clags A Preferred, the
“Class A Ligquidation Preference Payment” and with respect to all shares of
Class A Preferred, the “Class A Liquidation Preference Payments™®), Each
holder of Class B Preferred shall be entitled to ba paid, before any distribution or
payment is made upon any Junior Securities, an amount in cash equal to the
ageregate Class B Liquidation Value of all such shares held by such holder (plus all
accrued and unpaid dividends thereon) (with respect to one share of Classz B
Preferred, the “Class B Liquidation Preference Payment” and with respect to
all shares of Class B Preferred, the “Class B Liquidation Preference
Payments”). Each holder of Class C Preferred shall be entitled to be paid, before
any distribution or payment is made upon any Junior Securities, an amount in cash
equal to the aggregate Class C Liquidation Value of all such shares held by such
holder (plus all accrued and unpaid dividends thereon} (with respect to one share of
Class C Preferred, the “Class C Liquidation Preference Payment” and with
respect {0 all shares of Class C Preferred, the “Class C Liguidation Preference

Payments™) (the Class A Liguidation Preference Payments, the Class B . . _

Liquidation Preference Payments and the Class C Liquidation Preference Payments
being sometimes referred to collectively as the “Preferred Stock Ligquidation
Preference Payments”). For purposes hereof, the Class A Preferred, Class B
Preferred and Class C Preferved shall all yank equally on liguidation. If upon such
liguidation, dissolution or winding up of the Corporation, whether voluntary or
inveluntary, the assets to be distributed among the holders of Preferred Stock shall
be insufficient to permit payment in full to such stockholders of the Praferred Stock
Liquidation Preference Payments, then all of the assets of the Corporation available
for distribution to the holders of the Preferred Stock shall be distributed to such
holders of the Preferred Stock pro rata, so that each holder receives that portion of
the assets available for distribution as the amount of the full liguidation preference
to which such holder would otherwise be entitled for all its Shares bears to the
amount of the full liquidation preference to which all holders of the Prefarved Stock
would otherwize be entitled for all their shares pursuant to this Section 2.1A. For
purposes hereof, the Junior Securities ghall rank on liquidation junior to the
Preferred Stock. '

2.1E. Liguidation Netice. Prior to the liquidation, dissolution or winding up of
the Cotporation, the Corporation shall declare for payment all accrued and unpaid dividends with
respect to the Clags A Preferred, Cluss B Preferred and Class C Preferred, but only to the extent of
funds of the Corporation legally available for the payment of dividends. Not less than thirty (30)
days prior to the payment date stated therein, the Corporation shall mail written notice of any such
liquidation, dissolution or winding up to each record holder of Preferred Stock setting forth in
reasonable detail the amount of proceeds to be paid with respect to each Share and each share of
Corminon Stock in connection with such liquidation, dissclution or winding up. The
consolidation or merger of the Corporation into or with any other entity or entities

2.

Mutcd62/1.865988v4
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constitute a majority of the holder of voting stock outstanding immediately
following the transaction), and the sale or pther digposition by the Corporation of all
or substantially all of its assets, ghall be deemed to be a liquidation, dissolution or
winding up of the Corporation within the meaning of the provisions of this

Section 9.

2.1C. Participation Feature. In addition to, but not befote payment in
full of the Preferred Stock Liquidation Preference Payments under this Seetion 2, upon any

liquidation, dissolution or winding up of the Corporation (whether voluntary or involuntary), the

Section 3, Restrictions.

3.1A. Special Pr ed Stock Voti So long as any Preferred
Stock remains outstanding, without the priot written consent of the holders of 2 majority of the
outstanding shares of Preferred Stock {on an as if converted basis) voting as a single class, the
Corporation shall not, nor shall it permit any Subsidiary to:

()  redeem, purchase or otherwise acquire directly or indirectly any of its equity
securities (except for the repurchase pursuant t0 contractual rights of the Cozporation of capital
stock issued to current or former empioyees, consultants or other third parties who acquired such
shares directly from the Corporation); :

(D)  directly or indirectly pay or declare any dividend or make any distribution
upon any of its equity securities (except any subdivision of the Cotporation’s outstanding shares of
Common Stock by stock split, stock dividend, recapitalization or otherwise); or

(i)  consent to any lquidation, dissolution or winding up of the Corporation,
recapitalization ot teorganization of the Corporation, or consolidate or merge into or with any other
entity or entities (othet than a merger to re-incorporate the Corporation in a different Jjurisdietion, a
consolidation or merger into a Subsidiary, or a merger in which the Corpoaration is the surviving
Corporation and the holders of the Corporation’s veting stock outstanding immediately prior to the

w3- H25000028226 1
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(iv) materially change the buainees in which the Qorporation and its
Subsidiaries were engaged on the date on which shares of Class C Preferred were

originally issued.
8.1B. Special Class Voting Right. So long as any shares of

any ¢lass of Preferred Stock remain outstanding, without the prior written congent
of the holders of 8 majority of the vutstanding shares of such class of Preferred
Stock (on an as if converted basis), the Corporation shall not, nor shall it permit any
Subsidiary to;

() amend, alter or repea] ite Articles of Incorporation or Bylaws if
the effect would be materially adverse in any mannet with respect to the rights of
the holders of such class of Preferred Stock; or

(if) create or authorize the creation of any additionel class or series
of shares of stock unless the same ranks junior to such class of Preferred Stock as to
the distribution of assets on the liguidation, dissolution op winding up of the
Corporation and the payment of dividends, or increase the authorized amounts of
any such class of Preferred Stock or increase the authorized amount of any
additional class or series of shares of stock unless the same ranks junior to such
class of Preferred Stock as to the distribution of assets on the liguidation,
dissolution or winding up of the Corporation and the payment of dividends, or
create or authorize any obligation or security convertible inta shares of any such
class of Preferred Stock or into shares of any other class or series of stock unless the
same ranks junior to such class of Preferred Stock as to the distribution of assets an
the liguidation, dissolution or winding up of the Corporation and the payment of
dividends, whether any such creation, authorization or increase shall be by means
of amendment to the Articles of Ineorporation or by merger, consolidation or
otherwizge. .

Section 4, Voting Rights.
4.1A. Election of Directors.

() For so long as 10% of the Class A Preferred outstanding as of the original
issuance date of the Class A Preferred remain outstanding, in the election of directors of the
Corporation, the holders of the Class A Preferred, voting separately as a single cless to the
exclusion of all other classes of the Corporation’s capital stock and with each share of Class A
Preferred entitled to one vote, shall be entified to elect three {3) directors to serve on the
Corporaticn’s Board of Dircctors until their suceessors are duly elected by the holders of the
Class A Preferred or they are removed from office by the holders of the Class A Preferred. Any
director in office elected solely by the holders of the Class A Preferred voting separately as a class
shal remain as a member of the Board, until such time as his successor shall be duly elected by the
holders of Class A Preferred then entitled to vote for such director, If the holders of the Class A
Preferred fot any reason fzil to elect anyone to fill any such directorship, such position shall remain
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vacant until such time as the holders of the Class A Preferred elect a director to £ill such position
and shall not be filled by resolution or vote of the Corporation’s Board of Directors or the
Corporation’s other shareholders, In order 1o protect the representation on the Board of Directars
granted to the holders of the Class A Preferred, any expansion of the number of directors
constituting the Board of Directors beyond nine (9) members, shall require, in addition to any other
voting requirement set forth in the Articles of Incorporation, the vote of 2 mgjority of the Class A
Preferred issued and outstanding, voting sepatately as a single class to the exclusion of all other
classes of the Corporation’s capital stock and with each share of Class A Preferred entitled to one
vote,

(9) members, shall require, in addition to any other voting requivement set forth in the Articles of
Incorporation, the vote of a majority of the Class B Preferrad ssusd and outstanding, voting
separately as a single class to the exclusion of all other classes of the Corporation’s capital stock
and with each shars of Class B Preferred entitled to one vote.

clect anyone to fill any such directorship, such position shall remain vacant until such time ay the
holders of the Class C Preferred elect a director to fill such position and shall not be filled by
tesolution or vote of the Corporation’s Board of Directors or the Corporation’s other sharehoiders,
In order to protect the representation on the Board of Directors granted to the holders of the Class C
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Preferred, any expansion of the number of directors constituting the Board of Dirgetors beyond nine
(9) members, shall require, in addition to any other voting requirement set forth in the Arficles of
Incorporation, the vote of a mejority of the Class C Preferred issued and outstanding, voting
separately as a single class to the exclugion of all other classes of the Corporation’s capital stock
and with each share of Class C Preferred entitled to ope vote.

4.1B. Other Voting Rights, The holders of the Preferred Stock shall be entitled
1o notice of all shareholders meetings in accordance with the Corporation’s bylaws, and except as
set forth in Sections 3. 4.1A an, and as otherwise requited by applicable law, the holders of the

Section 5. Conversion,
5.1A. Canversion Procedure.

Conversion Price then in effect; and (b) the product of the number of shares of Class B Preferred
to be converted and $11.60 and dividing the result by the Class B Conversion Price then in
effect; and (c) the product of the number of shares of Class C Preferred to be converted and
$11.50 and dividing the result by the Class C Conversion Price then in effect; provided that in

(i) At any titne and from time {0 time, any holder of Class A Preferred may
convert all or any portion of the Class A Preferred (including any fraction of a share) held by such
bolder into a number of fully paid and non-assessable shares of Conversion Stock computed by
multiplying the number of such shares to be converied by $31.32 and dividing the result by the
Class A Conversion Price then in effect. At any time and from time to time, the holders of a
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(ii) At any time and from time to time, any holder of Class B Preferred may
convert all or a portion of the Class B Preferred (including any fraction of & share) held by such
holder into a number of fully paid and non-assessable shares of Conversion Stock computed by
multiplying the number of such shares to be converted by $11.60 and dividing the result by the
Class B Conversion Price then in effect, At any time and from fime to time the holders of 3
majority of the Class B Preferred may convert all or any portion of the Class B Preferred
(including any fraction of 2 share) outstanding into & number of shares of Conversion Stock
coraputed by multiplying the number of such shares to be converted by $11.60 and dividing the
tesult by the Class B Conversion Price then in effact,

(iv)  Atany time and from time to time, any holder of Class C Preferred may
convert all or a portion of the Class C Preferred (including any fraction of 2 share) held by such
holder into a number of fully paid and non-assessable shares of Conversion Stock computed by
multiplying the number of such shares to be converted by $11.50 and dividing the result by the
Clags C Conversion Price then in effect. At atty time and from time to time the holders of g
majority of the Class C Preferred may convert all or any portion of the Class C Preforred
(including any fraction of a share) outstanding into a number of shares of Conversjon Stock
computed by multiplying the number of such shares to be converted by $11.50 and dividing the
result by the Class C Conversion Price then in effect.

("}  Except as otherwise provided herein, each conversion of Preferred Stock
shall be deemed to have been effected as of the close of business on the date on which the written
notice shall have been received by the Corporation (unless a date is specified in such notice, in
which case that date shal] be the effective date) of any matters described in Sections 5.1A6), (1i).
(ii) or (iv) above. At the time any such conversion has been effected, the rights of the holder of
the Shares converted as 2 holder of Preferred Stock shall cease and the Person or Persons in whose
name or names any certificate or certificates for shares of Conversion Stock are to be issued upon
such conversion shail be deemed to have becorme the holder or holders of record of the shares of
Cotiversion Stock represented thereby,

()  Notwithstanding any other provision hereof, if a conversion of Preferred
Stock is to be made in connection with a Public Offering or other transaction affecting the
Cotporation, the conversion of any Shares of Preferred Stock may, at the election of the holder
thereof, be conditioned upon the consummation of such transaction, in which case sach conversion
shall not be deemed to be effective until such transaetion has been consummated,

(Vi)  As soon as possible afier a conversion has been effected (but in any event
within five (5) business days in the cage of subparagranh (xii) below), the Corporation shall deliver
to the converting holder:

(2)  subject to recsipt by the Corporation of the certificates for the shares
of Preferred Stock being converted, a certificate or certificates representing the number of
shates of Conversion Stock issuable by reason of such conversion in such name or names
and such denomination or denominations as the converting holder has specified:

«7-
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(b}  payment in an amount equal to all acerued dividends with respect to
each Share converted which have not heen paid prior thereto, plus the amount payable
under subparagraph (xii) below with respect to such conversion; and

(€}  a certificate representing any Shares of Class A Preferred, Class B
Preferred or Class C Preferred which were represented by the certificate or certificates
delivered to the Carporation in connection with such conversion but which were mot
converted.

(vili)  If for any reason the Corporation is unable to pay any pottion of the accrued
and unpaid dividends on Preferred Stock being converted, such dividends Inay, at the converting
hoider’s option, be converted into an additional number of shares of Conversion Stock determined
by dividing the amount of the unpaid dividends to be applied for such purpose, by the applicable
Class A Conversion Price, Class B Conversion Price or Class C Conversion Price then in effect,

(iX)  The issuance of certificates for shares of Conversion Stock upon conversion
of Preferred Stock shall be made without charge to the holders of such Preforred Stock for any
issuance tax in respect thereof or other cost incurred by the Corporation in connection with, such
conversion and the related issuance of shares of Conversion Stock, Upon conversion of each Share
of Preferred Stock, the Corporation shall take al such actions as are necessary in order to itisure
that the Convergion Stock issuable with tespect to such conversion shall be validly issued, fully
paid and nonassessable, free and clear of ail taxes, liens, chatges and encumbrances with respect to
the issnance thereof,

(x} The Corporation shall not close its books against the transfer of Preferred
Stock or of Conversion Stock issued or issuable upon conversion of Preferred Stock in any manner
which interferes with the timely conversion of Preferred Stock. The Corporation shall sssist and
cooperate with any holder of Shares required to make any governmental filings or obtain any
governmental approval prior to ot in connection with any conversion of Shares hercunder
(including, without limitation, making any filings required to be made by the Corporation),

(x)  The Corporation shall at all Gmes reserve and keep available out of its
authorized but unissued shares of Conversion Stock, solely for the purpose of issuance upon the
conversion of the Preferred Stock, such number of shares of Conversion Stock issuable upon the
conversion of all outstanding Preferred Stock. All shares of Conversion Stock which are so
issuable shall, when issued, be duly and validly issued, fully paid and nonzssessable and free from
all taxes, lens and charges. The Corporation shall take all such actions as niay be necessary to
assute that all such shares of Conversion Stock may be so issued withowt violaton of any
applicable law or gavermmental regulation or any requirements of any domestic securities exchange
upon which shares of Conversion Stock may be listed (except for official notice of issuance which
shall be immediately delivered by the Corporation upon each such issuanee), The Corporation shall
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(xii) If any fractional fmterest in a share of Conversion Stock would, except for
the provisions of this subparagraph, be delivered upon any conversion of the Preferred Stock, the
Corpotation, in lieu of delivering the fractional share therefor, shall pay an amount o the holder
thereof equal to the Market Price of such fractional interest es of the date of conversion.

(xiif) If the shates of Conversion Stock issuable by reason of conversion of
Preferred Stock are convertible into or exchangeable for any other stock or secuities of the
Corporation, the Corporation shall, at the converting holdez’s option, upon surrender of the Shares
to be converted by such holder as provided herein together with any notice, statement or payment
required to effect such conversion or exchange of Conversion Stock, deliver to such holder or as
otherwise specified by such holder g certificate or certificates tepresenting the stock or securities
into which the shares of Conversion Stock issuable by reason of such conversion ate so convertible
or exchangeable, registered in such name or names and in such denomination or denominations as
such helder has specified.

3.1B. Conversion Price,

(D The initial Class A Conversion Price (l.e. $31.32) as subsequently adjusted
to reflect the May 1999 25-for-1 stock split shall be $1.2528. In order to prevent dilution of the
conversion rights granted under this Section 5, the Class A Conversion Price shall be subject to
adjustment from time to time pursuant to this Section 5.1B. The initial Class B Conversion Price
shall be adjusted as of the date of the original issuance of shares of Class C Preferred to §1 1,50. In
order to prevent dilution of the conversion tights granted pursuant to this Section 3, the Class B
Conversion Price shall be subject to adjustment from time to time pursuant to this Section 5.1B,
The initia! Class C Conversion Price shall be $11.50. In order to prevent dilution of the conversion
rights grented putsuant to this Section 3, the ClassC Conversion Price shall be subject o
adjustment from time to time pursuant to this Section 5.1B. Notwithstanding anything to the
contrary contained in Section 5.1C, the Class A Conversion Price shall never be increased above
$1.2528, as adjusted pursuant to Section 31D, the ClassB Conversion Price shall never he
incteased above $11,50, as adjusted putsuant Section 5.1D, and the Class C Conversion Price shall
never be increased sbove $11.50, as adjusted pursuant to Section 5,1D.

(@) Ifand whenever after the original date of issuance of the Class C Preferred
the Corporation issues or sells, or in accordance with Section 5.1C is deemed to have issued or
sold, any share of Commen Stock for a consideration per share less than the Class A Conversion
Price, the Class B Conversion Price and/or the Class C Conversion Price, as applicable (the
“Applicable Conversion Price”) in effect immediately prior to the time of such issue or sale,
then immediately upon such issue or sale, or deemed issve or sale, such Applicable Conversion
Price for any outstanding shares of such class of Preferred Stock shall be reduced to the price
determined by dividing (a) the sum of (1) the product derived by multiplying the then existing
Appliceble Conversion Price in effect itnmediately prior to such issue or sale by the number of
shares of Common Stock Deemed Ouistanding immediately prior to such issue or sale, plus (2)

the consideration, if any, received by the Corporation upon such issua of gsale, by (b) the number
of shares of Common Stock Deemed Outstanding immediately aftar such sale,

9.
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(i)  Notwithstanding the foregoing, there shall be no adjustment to the Class A
Conversion Price, to the Class B Conversion Price or to the Class ¢ Conversion Price hereunder:
(a) with respect to the granting or issuance andfor stock options or warrants (or the issuance of
stock upon the exercise of any), for an agpregate of up to 10,000,000 shares of Common Stock (as
such number of shares is equitably adjusted for subsequent stock splits, stock combinations, stock
dividends and recapitalizations, and such stock options shall include all stock options currently
outstanding), granted or issued by the Corporation’s Board of Directors prior to the date on which
shares of Class C Preferred were otiginally issued and granted or to be granted by the Corporation’s
Board of Directors thereefler pursuant to a plan, in each case to employees or directors of, or
consultants to, the Corporation and its Subsidiaries which stock, options or warrants: (X) gtanted
after April 23, 1999, are issued with an exercise price per share of (in the case of stock purchases or
awards, valued at an amount) in each case of not less than $1.2528 per share, or (Y) ptior to
April 23, 1999, were granted or issued at any price to employees or directors of, or consultants to,
the Corporation and its Subsidiaries, or (Z) to the extent in excess of an aggregate of 9,037,624
shares, shall be granted at an exarcise price per share of not less than $5.00 per share, as adjusted
for stock splits, stock dividends, recapitalizations ot similar events, with respect to 130,000 shares,
and niot less than $8.00 per share, as adjusted for stock splits, stock dividends, recapitalizations or
similar events, with respect o the remaining shates; (b) with respect to the issuance of the Class A
Preferred or its conversion into Common Stock: {c) with respect to securities {or their conversion)
or tights to acquire securities issued in consideration for the acquisition (whether by merger or
otherwige) by the Corporation or any of its Subsidiaries of all or substantially all the stock or
assets of another entity; (d) with respect to securities or rights to acquire securities issued
pursuant to a firm commitment underwritten public offeting registered under the Securities Act
of 1933; (¢) the issuance of the Class B Preferred or Class C Preferred, or their respective
conversion into Common Stock; and (f) with respect to securities issued in connection with any
equipment financing transaction approved by the Board of Directors of the Corporation,
Notwithstanding the foregoing, there shall be no adjustment to the Class A Conversion Price, Class
B Conversion Price or Class C Conversion Price for any event or circumstances occurring before
the original date of issuance of the Class C Praferred and there shall be no adjustment to the Class
A Conversion Price, Class B Conversion Price or Class C Conversion Price for stock dividends not

covered in Section 5.1D.

(iv) Special Adjustment of 85 referred. In the event of a
Qualified Public Offering (as defined in Section 5.1H) in which the price paid by the
public for such shares is less than $15.205 per share (appropriately adjusted to
reflect the occurrence of any event deseribed in Section 5.1D) then the Class C
Preferred shall convert into the number of fully paid and non-assessable shares of
Conversion Stock computed by multiplying (a) the product of (1) the numbey of
shareg of Class C Preferred to be converted multiplied by (2) $11.50, and dividing
the result by the Class C Conversion Price thon in effect, by (b) a fraction, the
numerator of which shall be $15.295 and the denominator of whick shall be the per
share price paid by the public for such shares; provided however, that the number of
Conversion Shares into which each share of Clasa C Preferred shall convert
pursuant to this sentence shall be limited to a mazimum of 2.66 Conversion Shares.

_ -10-
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Preferred shall convert into the number of fully paid and non-assegsable shares of
Convergion Stock computed by multiplying (a) the product of (1) the number of
shares of Class B Preferred to be converted multiplied by (2) $11.60, and dividing
the result by the Class B Conversion Price then in effect, by (b) a fraction,
determined by (W) taking a fraction, the numerator of which shall be $15.295 and
the denominator of which shall be the price paid by the public for such shares, (X)
subtracting 1 from such fraction, (Y) multiplying the result by a fraction, the
vumerator of which shall be 5 and the denominator of which shall be 24, and (Z)
adding 1 to such fraction; provided however, that the number of Conversion Shares
into which each share of Class B Preferred shall convert pursuant to this sentence
shall be limited to a maximum of 2,66 Conversion Shares.

5.1C. ect on Conversion Price of Certain ts. No adjustment io the Clasg
A Cenvetsion Price under Section 5.1B shall have the effisct of adjusting the Class B Conversion
Price or the Class C Conversion Price, no adjustment to the Class B Conversion. Price under
Section 5.1B shall have the effect of adjusting the Class A Conversion Price or the Class C
Conversion Price, and no adjustment to the Class C Conversion Price wnder Section 5,18 shall have
the effect of adjusting the Class A Conversion Price or the Class B Conversion Price. For purposes
of determining the Applicable Conversion Price for any outstanding shates of Preferred Stock
under Section 5.1B, the following shall be applicable:

i) Issuance of Rights or Options. Ifthe Corpotation in any manner grants or

sells any Option and the lowest price per share for which any one share of Common Stock is
issugble upon the exercise of any such Option, or upon conversion or exchange of any Convertible
Security issusble upon exercise of any such Option, is less than an Applicable Conversion Price in
effect immediately prior to the time of the granting or sale of such Option, then such share of

is issuable” shall be equal to the sum of the lowest amounts of consideration (if any) received or
receivable by the Corporation with respect to any one share of Common Stock upon the granting or
sale of the Option, upon exercise of the Option and upon conversion or exchange of sny
Convertible Security issuable upon exercise of such Option. No further adjustment of such
Applicable Conversion Price shall be made upon the actual issue of such Common Stock or such
Convertible Security upon the exercise of such Options ot upon the actusl issue of such Comtrion
Stock upon conversion or ¢xchange of such Convertible Security.

(i) Iss of Convertible Securities. If the Corporation in any manner
issues or sells any Convertible Security and the lowest price per share for which any one share of
-11-
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Comimon Stock is issusble upon conversion or exchange thereof is less than an Applicable
Conversion Price in effect immediately prior to the time of such issue or sale, then such share of
Common Stock shall be deemed to be outstanding and to have been issued and sold by the
Corporation at the time of the issuance or sale of such, Convertible Securities for such price’ per
share, For the purposes of this paragraph, the “lowest price per shate for which any one share of
Comaoon Stock is issuable” shall be equal to the sum of the lowest amounts of consideration (if
any) received or receivable by the Corporation with respect to any one share of Common Stock
upon the issuance or sale of the Convertible Security and upon the conversion or exchange of such
Convertible Security. No further adjustrent of such Applicable Conversion Price shall be made
upon the actual isgue of such Common Stock upon conversion or exchange of any Convertible
Security, and if any such issne or sale of such Convertible Security is made upon exercise of any
Options for which adjustments of such Applicable Conversion Price had been or are to be made
pursuant to other provisions of this Section 5, no further adjustment of such Applicable Convetsion
Price shall be made by reason of such issue or sale.

' (iii) Change in_Option Price or Conversion_Rate. If the exercise price
provided for in any Option, the additional consideration (if any) payable upon the issue, conversion
or exchange of any Convettible Security or the rate at which any Convertible Security is
convertible into or exchangesble for Commnon Stock changes at any time, the Applicable
Conversion Price in ¢ffect at the time of such change shall be adjusted immediately to the
Applicable Conversion Price which would have been in effect at such time had such Option or
Convertible Security originally provided for such changed exercise price, additional consideration
or conversion tate, as the case may be, at the time initially granted, issued or sold; provided that if
such adjustment of the Applicable Conversion Price would result in an increase in the Applicable
Conversion Price then in effect, such adjustment shall not be effective until written notice thereof
has been given to all holders of the Preferred Stock. For purposes of Section 5,1C, if the terms of
any Option or Convertible Security which was outstanding as of the date of issuance of the Class ¢
Preferred are changed in the manner described in fhe immediately preceding sentence, then such
Option or Convertible Security and the Common Stock deemed issuable upon exercise, conversion
or exchange thereof shall be deemed to have been jssped as of the date of such change; provided
that no such change shall at any time cause the Applicable Conversion Price hereunder to be
increaszed.

(iv) Treatment of Expired Options and ercised Con writies,
Upon the expiration or termination of any Option or any right to convert or exchange any
Convertible Security without the exercise of any such Option or right, the Applicable Conversion
Price then in effect hereunder shall be adjusted immediately to the Applicable Conversion Price
which would have been in effect at the time of such expiration or termination had such Option or
Convertible Security, to the extent outstanding immediately prior to such expiration or termination,
never been issued; provided thor if such expiration or termination or any amendment would result
in an increase in the Applicable Conversion Price then in effect, such increase shall not be effective
unti} written notice thereof has been given to all holders of the applicable class of Preferred Stock.
For purposes of Section 51C, the expiration, amendment or termination of any Option or
Convertible Security which was outstanding as of the date of issuance of the Clags ¢ Preferred shall
not cause the Applicable Conversion Price hereunder 1o be adjusted unless, wnd only to the extent
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that, a change in the terms of such Option or Convertible Security caused it to be deemed to have
been issued after the date of issuance of the Class C Preferred,

(")  Caleulation of Consideration Rec ed. If any Common Stock, Option or
Convertible Security is issued or sold or deemed to have been issued or sold for cash, the
consideration received therefor shall be deemed to be the amount received by the Corporation
therefor (net of discounts and commissions), If any Common Stock, Option or Convertible
Security is issued or sold for a consideration other than cash, the amount of the consideration othey
than cash received by the Corporation shall be the fair value of such consideration as determined by
the Board of Directors in good faith, except where such congideration consists of sequrities, in
which case the amount of consideration received by the Corporation shall be the Market Price
thereof as of the date of receipt. If any Common Stock, Option or Cotivertible Security is issued to
the owners of the non-surviving entity in connection with any merger in which the Corporation is
the surviving corporation, the amount of considetation therefor shall be deemed to be the fair value
of such portion of the net assets and business of the non-surviving entity as is attributable to such
Common Stock, Option or Convertible Security, as the case may be, The fair value of any
consideration other than cash and secutitics shall be determined by the Board of Directors of the
Corporation in good faith,

(vi) Integrated Transactions. In case any Option is issued in connection with

the issue or sale of other securities of the Corporation, together comprising one integrated
transaction in which no specific consideration is allocated fo such Option by the parties thereto, the
Option shall be deemed to have been issued for & consideration of $.0001.

(i) Treasury Shavres. The number of sharas of Commen Stock outstanding at
any given time shall not include shares owned or held by or for the account of the Corporation or
any Subsidiary, and the disposition of any shares so owned or held shali be considered an issue or
sale of Common Stock.

(viii) Record Date. Ifthe Corporation takes a record of the holders
of Common Stock for the purpose of entitling them: (a)to receive g dividend or
other distribution paysble in Common Stock, Options or in Convertible Securities;
or (b) to subscribe for or purchase Common Stock, Options or Convertible Securities,
then such record date shall be deemed to be the date of the issue or sale of the
shares of Common Stock deemed to have been isgued or sold upon the declaration of
such dividend or upon the making of such other distribution or the date of the
granting of such right of subscription or purchage, as the case may be.

5.1D. Subdivision or Combination of Common Stock. Ifthe Corporation at any
time subdivides (by any stock split, stock dividend, recapitalization or otherwise) one or more
classes of ifs outstanding shares of Common Stock into a greater number of shares, the Class A
Conversion Price, the Class B Conversion Price and the Class C Conversion Price in effect
immediately prior to such subdivision shall be proporticnately reduced, and if the Corporation at
samy time combines (by reverse stock split or otherwise) one or more classes of its outsianding
shares of Common Stock into a smaller number of shares, the Class A Conversion Price, the
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Class B Conversion Price and the Class C Conversion Price in effect immediately prior to such
combination shall be propottionately increased. In case of any adjustment made pursuant to this
Section 5.1D, no finther adjustment shall be made pursuant to Seetion 5,1B by reason thereof,

51E. Reo ization, Reclassifieation, Consclidatio erger or Sajle. Any
recapitalization, reorganization, reclassification, consolidation, merger, sale of alf or substantially
all of the Corporation’s assets or other transaction, in each case which is effected in such a manner
that the holders of Common Stock are entitled to receive (either directly or upon subsequent
liguidation) stock, securities or assets with respect to or in exchange for Common Stock, is referred
to herein as an “Orgamic Change”. Prior to the consummation of any Organic Change, the
Corporation shall make appropriate provisions (in form and substance reasonzbly satisfactory to the
holders of a majority of the Prefetred Stock (on an as if converted basis) then outstanding) 1o insure
that each of the holders of Preferred Stock shall thereafter have the right to acquire and receive, in
lieu of or in addition to (as the case may be) the shares of Conversion Stock immediataly
therctofore acquirable and receivable upon the conversion of such holder’s Preferrad Stock, such
shares of stock, securities or assets as such holder would have received in connection with such
Organic Change if such holder had converted its Preferred Stock imtediately prior to such Organic
Change. In each such case, the Corporation shall slso make appropriate provisions (in form and
substance reasonably satisfactory to the holders of a majority of the Preferred Stock (on an as if
converted basis) then outstanding) to insure that the provisions of this Section 3, and Seetions 6 and
7 hereof, shall thereafter be applicable to the Preferred Stock (including, in the case of any such
consolidation, merger or sale in which the successor entity or purchasing entity is other than the
Cotporation, an immediate adjustment of the Class A Conversion Pricg, the Class B Conversion
Price and the Class C Conversion Price to the value for the Common Stock reflected by the terms
of such consolidation, merger or sale, and & corresponding immediate adjustment in the number of
shares of Conversion Stock acquirable and receivabic upont conversion of Class A Preferred,
Class B Preferred and Class C Preferred, if the value so reflected is less than the Class A.
Conversion Price, the Class B Conversion Price or the Class C Conversion Price, as the ¢ase may
be, in effect immediately prior to such consolidation, merger or sale). The Corporation shall not
effect any such consolidation, merger or sale, unless prior to (he consummarion thereof, the
successor entity (if other than the Corporation) resulting from consolidation or merger or the entity
purchasing such assets assumes by written instrument (in form and substance satisfactory to the
holders of a majority of the Preferred Stock (on an as if converted basis) then outstanding), the
obligation to deliver to each such holder such shares of stock, securities or assets as, in accordance
with the foregoing provisions, such holder may be entitled to acquire,

5.1F. Certain Events, If any event occurs of the type contemplated by the
provisions of this Section 5 but not expressly provided for by such provisions (including, without
limitation, the granting of stock appreciation rights, phantom stock tights or other rights with equity
features), then the Corporation’s Board of Directors shall make an appropriate adjustment in the
Class A Conversion Price, the Class B Conversion Price and the Class C Convetsion Price 0 as to
protect the rights of the holders of Class A Preferred, the Class B Preferred and the Class C
Preferred; provided that no such adjustment shall incrcase the Class A Conversion Price, the
Class B Conversion Price and the Class C Conversion Price as othervwise determined pursuant to
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this Section 5 or decrease the number of shates of Conversion Btock issuable upon conversion of
each Share of Class A Preferred, Class B Preferred or Class € Preferred.

5.1G, Notices,

{ Immediately upon any adjustment of the Class A Conversion Price, the
Class B Conversion Price or the Class C Conversion Price, the Corporation shall give written notice
thereof to all holders of Preferred Stock, setting forth in reasonable detail amd certifying the
calculation of such adjustment,

()  The Corporation shall give written notice to all holders of Preferred Stock at
least twenty (20) days prior to the date on which the Corporation ¢loses its books or takes & record:
(a) with respect to any dividend or distribution upon Common Stock; (b) with respect to any pro
rata subscription offer to holders of Common Stock: or (c) for determining rights to vote with
respect to any Organic Change, dissolution or liquidation.

(i)  The Corporation shall also give written notice to the holders of Preferred
Stock at least twenty (20) days prior to the date on which any Organic Change shall take place.

5.1H. Mandatory Conversion, If at any time the Corporation shall effect a firm
commitment underwritten Public Offering of shares of its Common Stock in which (i) the
aggregate offering price paid for such shates by the public shail be at least $22,500,000 and (i)
the price paid by the public for such shares shall be at least $5.75 per share (appropriately
adjusted to reflect the occurrence of any event described in Seection 5.1} (a “Qualified Public
Offering™), then effective upon the closing of the sale of such shares by the Corporation
pursuant to such Public Offering, all outstanding shares of Preferred Stock shall autornatically
convert to shares of Common Stock on the basis set forth in Section 5. Holders of shares of
Preferred Stock so converted may deliver to the Corporation at its principal office (or such other
office or agency of the Corporation as the Corporation may designate by notice in writing to such
holders) during its usual business hours, the certificate or certificates for the shares so converted,
As promptly as practicable thereafier, the Corporation shall issue and deliver to such holder a
certificate or certificates for the number of whole shares of Common Stock to which such holder
is entitled, together with payment in lieu of fractional shares to which such holder may be
entitled putsuant to Section 5. Unti! such time as a holder of shares of Preferred Stock shall
swrrender his or its certificates therefor ag provided above, such certificates shall be deemed to
represent the shares of Common Stock to which such holder shatl be entitied upon the surrender 7
thereof. :

Section 6. Ligquidating Dividends,

If the Corporation declares o pays a dividend upon the Common Stock payable
otherwise than in cash out of eamings or carnad surphus (determined in accordance with generally
aceepted accounting principles, consistently applied) except for a stock dividend payable in shares
of Common Stock {a “Liquidating Dividend”), then the Corporation shall pay to the holders of
Preferred Stock at the time of payment thereof the Liquidating Dividends which would have been
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paid on the shares of Conversion Stock had such Proferred Stock been converted immediately prior
to the date on which a record is taken for such Liquidating Dividend, o, if nio record is taken, the
date as of which the record holders of Common Stock entitled 0 such dividends are to be
determined.

Section 7, Purchase Rights.

If at any time the Corporation grants, jssues or sells any Options, Convertible
Securities or rights to prrchase stock, watranfs, securities or other property pro rata to the record
holders of any ¢lass of Common Stock (the “Purchase Rights”), then each holder of Preferred
Stock shall be entitled to acquire, upon the terms applicable to such Purchase Rights, the aggregate
Purchase Rights which such holder could have acquired if such holder had held the number of
shares of Conversion Stock acquirable upon conversion of such holder’s Preferred Stock
immediately before the date on which 2 record is taken for the grant, issuance or sale of such
Purchase Rights, or if no such record is taken, the date as of which the record holders of Common
Stock are to be determined for the grant, issue or sale of such Purchase Rights,

Section 8. Registration of Transfer.

The Corporation shalt keep at its principal office a register for the registration of
Preferred Stock, Upon the swrender of any certificate representing Preferred Stock at such place,
the Corporation shall, at the request of the record holder of such certificate, execute and deliver (at
the Corporation’s expense) 2 new certifieate or certificates in exchange therefor representing in the
aggregate the number of Shares represented by the surrendered certificate. Each such new

Section 9. Replacement,

Upon receipt of evidence teasonably satisfactory to the Corporation (an affidavit of
the registered holder shall be satisfactory) of the ownership and the loss, theft, destruction or
muiilation of any certificate evidencing Shares of Preferred Stock, and in the case of any such loss,
theft or destruction, upon receipt of indemnity reasonably satisfactory to the Corporation (provided
that if the holder is & financial institution or other institutional investor its own agreement shall be
satisfactory), or, in the case of any such mutilation upon surrender of such cettificate, the
Corporation shall (at its expense) execute and deliver in lieu of guch certificate 2 new certificate of
like kind representing the number of Shares of such class represented by such lost, stolen, destroyed
or mutilated certificate and dated the date of such lost, stolen, destroyed or mutilated certificate, and
dividends shall accrue on the Preferred Stock represented by such new certificate from the date to
which dividends have been filly paid on such lost, stolen, desttoyed or mutilated certificate,

-15-
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Section 10, Definitions.

“Class A Liquidation Value” of any shave of Class A Preferred shall be equal to
the principal value of the Class A Prefarred (initially $31.32 per share),

“Class B Liquidation Value” of any share of Class B Preferred shall be equal to
the principal value of the Class B Preferred (initially $11.60 per share),

“Class C Liquidation Value” of any share of Class C: Preferred shall be equal to
the principal value of the Class C' Preferred (initially $11.50 per share).

“Common Stock” means, collectively, the Corporation’s Commorn Stock par value
$0.0001 per share.

“Common Stock Deemed Outstanding” means, at any given time, the fiumber of
shares of Common Stock actually owtstanding at such time, plus the number of shares of Common
Stock deemed 1o be outstanding pursuant to Sections 5 1C(j) and 5,1C(if) hereof whether or not the
Options or Convertible Securities are actually exercisable at such time, plus, when computing the
“Common Stock Deemed Qutstanding” where it appears in Bection 5.1B(ii), the shares of
outstanding Preferred Stock on an as converted hasis,

“Conversion Stock” means shares of the Corporation’s Common Stock, par value
$0.0001 per share, issushle Upor conversion of the Class A Preferred, Class B Preferred or Clags C
Preferred; provided that if there is a change such that the securities jssuable upon ¢onversion of the
Class A Preferred, Class B Preferred or Class C Preferred are issued by an entity other than the
Corporation or there is a change in the type or class of securities so issuable, then the term
“Conversion Stock” shall mean one share of the security issuable upon conversion of the Class A
Preferred, Class B Preferred or Class O Preferred, as the case may be, if such secutity is issuable
in shares, or shall mean the smallest unit in which such security is issuable if such security is not
issuable in shares,

“Convertible Securities” means any stock or secusities directly or indirectly
convertible into or exchangeable for Common Stock,

“Junior Securities® means any capital stock or other equity sectrities of the
Corporation, except for the Class A Preferred, the Class B Preferred and the Class C Preferred.

“Market Price” of any secuity means the average of the closing prices of such
security’s sales on all securities exchanuges on which such security may at the time be listed, or, if
theze has been no sales on any such exchange on any day, the average of the highest bid and lowest
asked prices on all such exchanges at the end of such day, or, if on any day such security is not so
listed, the average of the representative bid and asked prices quoted in the NASDAQ Systemn as of
4:00 P.M., New York time, or, if on any day such security is not quoted in the NASDAQ System,
the average of the highest bid and lowest asked prices on such day it the domestic over-the-counter
market as reported by the National Quotation Butean, Incorporated, or any similar successor
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organization, in each such case averaged over a period of twenty-one (21) days consisting of the
day as of which “Market Price” is being determined and the twenty (20) consecutive business days

“Options” means any rights, warrants or options to subsoribe for or purchage
Common Stoek or Convertible Securities; provided, however, that the term “Options™ shall
expressly exclude options or securities issued as expressly contemplated by Section 5. 1B,

“Person” means an individual, a partership, a corporation, a limited liability
company, an association, a joint stock compan » & trust, a joint venture, an uhineorporated
organization and a governmental entity or any department, agency or political subdivision thereof.

“Pyblie Offering” means any offering by the Corporation of its capital stock or
&quity securities to the public pursuant to an effective registration statement under the Securities
Act of 1933, as then in effect, or any comparable statement under any similar federal statute then in
foree,

“Subsidiary” means, with respect t0 any Person, any corporation, limited lisbility
comparty, partnership, association or other business entity of which (f) if a corporation, a migjority
of the total voting power of shares of stack entitled (without tegard to the occurrence of any
contingency) to vote in the election of directors, managers or trustees thereof is at the time owned
or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaties of that
Person or a combination thereof, or (if) if a limited lisbility company, Parthership, association or
other business entity, a mafority of the partnership or other similar ownership interest thereof is at
the ttme owned or controlled, directly or indirectly, by any Person or one or more Subsidiarjes of
that person or a combination thereof, For purposes hereof, a Person or Persons shall be deermed to
have a majority ownership interest in a limited liability company, partnership, association or other
business entity if such Person or Fersons shall be allocated a majority of limited liability company,
partnership, association or other business entity gains or losses or shall be or control the managing
general partner of such limited liability company, partnership, association or other business entity,

Section 11. Amendment_;, Waiver, Ete,

No amendment, modification or waiver shall be binding or effective with respect to
auy provision of Sections 1 to 13 hereof without the prior written consent of the holders of a
majority of the Prefetred Stock (on an as if eonverted basis) outstanding at the time such action is
taken; provided that no such action shall change (a) the rate at which or the manner in which
dividerds on the Class A Preferred, Class B Preforred or Class C Preferred accrue or the times at
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which such dividends become Payable without the prior written consent of the holders of at Jeast
two-thirds of the Preferred Stock (on an as if converted basis) then outstanding, (b) the Class A,
Conversion Price, Class B Conversion Price or Class C Conversion Price or the mumber of shares
or class of stock into which the Clags A Preferred, Class B Preferred or Class C Preferred is
convettible, without the prior written consent of the holder of at least two-thirds of the Preferred
Stock (on an as if converted basis) then outstanding, (¢) the petcentage required to approve any
change described in clauses (a) and (b} ahove, without the prior written consent of the holders of at
least twothirds of the Preferred Stock (on an as if converted basis) then outstanding or (d) the
definition of Qualified Pubfic Offering in Section 5.1H herein, if such change will result jn a
reduction of the price per share to be paid by the public to below $5,75 contained in said definition,
without the prior written consent of the holderg of at least two-thirds of the Preferred Stock {on an
as if converted basis) then outstanding; and provided further that no change in the terms hereof may

the provisions of this Exhibit A (including any provision within = single sentence) ate held by a
court of competent jurisdiction to be invalid, void or otherwise unenforceable, the femaining
Provisions of this Exhibit A are severable and shall remain enforceable to the fullest extent
permitted by law., -

Section 12. Adjustmenis,

All numbers set forth herein which refer to share prices or numbers o amounts
will be appropriately adjusted to reflect stock splits, stock dividends, combinations of shares, and
other recapitalizations affecting the subject class of stock,

Section 13. Notices.

Exoept as otherwise expressly provided hereunder, all notices refetred to herein
shall be in writing and shall be delivered by registered or certified mail, return receipt requested and
postage prepaid, or by reputable overnight courier service, charges prepaid, and shall be deemed to
have been given when so mailed or sent (i) to the Corporation, at its principal executive offices and
(if) to any sharehclder, at such holder’s address as it appears in the stock records of the Corporation
(unless otherwise indicated by any such holder),

Ok O & & ow %
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