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Secratary of State
April 23, 1589

YUPTI INTERNET INC.
10211 w SAMPLE RD

STE 114

CORAL SPGS, FL. 3306508

SUBJECT: YUPI INTERNET INC.
REF: P87000050280

We recelved your electronileally tranemitted document.. However, the
document has not been filed. Please make the following corrections and
refax the complete document, including the electronie £iling cover shaet.

<D The current name of the entity is as referenced above. Please correct
your document acecordingly.

The phone number of the preparer of the original document must be
contained in the lower left-hand corner of the first page of the document.

The document muet contain written acceptance by the registered agent,
{i.e. "I hereby am familiar with and accept the duties and
responsibilities as registered agent for said corporation/limited
liability company"}; and the registered agent’s signature.

Please return your document, along with a copy of this letter, within 60
days or your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please
eall (850) 487-6806.

Darlene Connell FAX Aud. #: HE99000009545
Corporate Specialist Letter Number: 2%9A00021526 Sﬁb
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FIRST AMENDED AND RESTATED

ARTICLES br:gconmmnow ISEPR23 Py 4. 13
L d - SECRET,
YUPI INTERNET INC. ALLAASSE CroaTE X

In accordance with Section §07.1007 of the Florida Business Corporation Act, the Florida
Statutes, as hereafter amended and modified (the “FBCA"™), the Board of Directars of YUPL
IN‘FERNE’I‘ INC., 2 Florida corporation (the “Corporation”™), hereby amends and restates in its
entirety the Articles of Incorporation of the Corporation as follows:

ARTICLEL
Name

The name of the Corporation is: YUPI INTERNET INC.

ARTICLE L.
Principal Address

The street address of the principal office and the mailing address of the Corporation is: 605
Lincoln Road, Suite 401, Miami Beach, Florida 33131.

ARTICLE I
Purposes

The Corporation may engage in the ansaction of any or all lawful business for which
corporations may be incorporated under the laws of the State of Florida.

ARTICLEIV.
Capital Stock

4.1. Awuhorized Shares. The total number of shares of all classes of capital stoek that the
Corporation shail have the authority to issue shall be 50,000,000 shares, of which 40,000,000 shares
shail be common steck, having a par vaiue of $.01 per share (referred to in these First Amended and
Restated Artictes of Incorporation as “Comrmon Stock™) and 10,000,000 shares shall be preferred stock,
having a par value of $.01 per share (referred to in these First Amended and Restated Articles of

- Incorporation as “Preferred Stock”). The Board of Directors is expressly authorized, pursuant to
Section 607.0602 of the FBCA, to provide for the classification and reclassification of any unissued
shares of Common Stock or Preferred Stock and the issuance thereof in one or more classes or series
without the approval or the shareholders of the Corporation, all within the {imitations set forth in
Section 607.0601 of the FBCA.
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4.2. Common Stock.

(@) Relative Rights. The Common Stock shall be subject to all of the rights,
privileges, preferences and priorities of the Preferred Stock as may be set by the Board of Directors and
hereafter filed as Adticles of Awmendment to these Fixrst Amended and Restated Articles of
Incorporation pursuant to Section 607.0602 of the FBCA. Except as otherwise provided in these First
Amended and Restated Ariicles of Incorporation, each share of Commen Stock shall have the same
rights as and be identical in all respects to all the other sharss of Common Stock.

(b)  Voting Riekts. Each holder of Common Stock shall, except as otherwise
pravided by the FBCA, be eatitled to one vote for each share of Common Stock held by such holder.

(¢)  Dividends. Whenever there shall have been paid, or declared and set aside for
payment, to the holders of the shares of any class of stock having preference over the Common Stock
as to the payment of dividends, the full amount of dividends and of sinking fund or retirement
payntents, if any, to which such holders are respectively entitled in preference to the Common Stock,
then the holders of record of the Common Stock and any class or series of stock entitled to participate
therewith as to dividends, shall be entitled to receive dividends, when, as, and if declared by the Board
of Directors, out of any assets legally available for the payment of dividends thereon.

(d) Dissolution, Liguidation, Winding Up. In the event of any dissolution,
liquidation, or winding wp of the Corporation, whether voluntary or involuntary, the holders of record
of the Common Stock then outstanding, 2nd alt hotders of any class or series of stock entitled to
participate therewith in whole or in par, as ta the distribution of assets, shall become entitled to
participate in the distribution of assets of the Corporation remaining after the Corporation shall have
paid, or set aside for payment, to the holders of any class of stock having preference over the Common
Stock in the event of dissofution, liquidation, ot winding up, the full preferential amounts (if any) to
which they are entitled, and shall have paid or provided for payment of all debts and liabilities of the

Corporation.
4.3,  Preferred Stock.
(&)  Terms of Class A Convertible Preferred. The Corporation is authorized to issue.

from time fo time, up to 428,762 shares of Class A Convertible Preferred Stock, having. the
designations, preferences, conversion and voting rights and other zights as set forth in Exhibit A

hereto.

(5)  Additional Issusnces, Designations, Powers, Etc. Subject to the limitations
prescribed by the FBCA and the provisions of these First Amended and Restated Axticles of
by fesolution and by filing

Incorporation, the Board of Directors is expressly authorized, to provide,

Arficles of Amendment to these First Amended and Restated Articles of Incorporation (which,

puxsvant to Section 607,
jssuance from time to time
or series, to establish from time to time
and to fix the designations, preferences,

0602(4) of the FBCA shall be effective without shareholder agtio:n}, for the
of additional shares of the Preferred Stack in one or more additional classes
the number of shares to be inciuded in each such class or seties,

conversion and other rights, voting powers, reﬁsn-ictio;.ls,
Ymitations as to dividends, qualifications, and terms .and conditions of redempt}on relating to the
ghares of each such class or series. The suthority-of the Board of Directors with respect to each

H99GO0U09545
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additional class or series of Preferred Stock shall include, but not be Iimited to, setting or changing the
following: '

() the dividend rate, if any, on shares of such class or series, the times of
payment and the date from which dividends shall be accumulated, if dividends ate to be

cumulative;

(i)  whether the shares of such class or series shall be redeemable and, if se,
the redemption price and the terms and conditions of such redemption;

(iiiy the obligation, if any, of the Corporation to redeem shares of such class
or series pursuant to a sinking fund;

(iv}  whether shares of such class or series shall be convertible into, or

exchangeable for, shares of stock of any other class or classes and, if so, the terms and
conditions for such conversion or exchange, including the price or prices ar the rate or
rates of conversion or exchange and the terms of adjustment, if any;

_ (v)  whether the shares of such class or series shall have voting rights, in .
addition to the Voting rights provided by law, and, if so, the extent of such votiog rights; i

(vi) the rights of the shares of such class or sexies in the event of voluntary or
invohmntary liquidation, disselution or winding-up of the Corporation; and

(vil) any other refative xights, powers, preferences, qualifications, limitations
or testrictions thereof relating to such class or series.

()  Dissolution, Liguidation, Winding Up. In the event of any liquidation,
dissolution or winding up of the Coxporation, whether voluntary or involuntary, the holders of

Preferred Stock of each additional class or series shall be entitied to receive oply such amount or
amounts as shall have been fixed by the Asticles of Amendment to these First Amended and Restated
Articles of Incorporation or by the resolution or resolutions of the Boatd of Directors providing for the

issuance of such additional class or series.

44. Shares Acgquired by the oration. Shares of Common Stock that have been acquired

by the Corporation shall become treasury shares and may be resold or otherwise disposed of by the
Corporation for such consideration as shall be determined by the Board of Directors, unless or untli the
Board of Directors shall by resolution provide that any or all treasury shares so acquired shall constitute

authorized, but unissued shares.

45. No Preemptive Rights. Except as the Board of Directors soay otherwise determine, no
shareholder of the Corpotation shall have any preferential or preemptive right %o s_u_bscribe for' or
purchase form the Corporation any new or additional shares of capital stock, or securities convertible
into shares of capital stock, of the Corporation, whether now or hereafter authotized.

- H99000509545
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ARTICLE V.’
Registered Officc and Agent )

The Corporation deszguates 605 Lincoln Road, Suite 401, Miami Beach, Florida 33131 as the
sireet address of the registered office of the Corporation. and pames Ariel Bentata the Corporation’s
registered agent at that address to accept service of process within this state.

ARTICLE VI.

Board of Directo
6.1. Number, Biection. The number of directors constituting the Board of Dixectors as of the

date of adoption of these First Amended and Restated Articles of Incarporation is seven (7). The
atmber of directors may be increased or decreased from time fo time as provided in these First
Amended and Restated Articles of Tneorporation or by the Bylaws, but in no event shall the number of
directors be less than three (3). Directors shall be elected annually, at the annual meeting of the
shareholders of the Corporation, by the votes cast by the shares entitled to vote in the election at a
mecting 2t which a quorum is present.

6.2. Directors Elected by Holders o e tock. Notwithstanding the foregoing, .
whenever the holders of any one or more classes or series of Preferred Stock issued by the Corporation
shall have the right, voting separately by class or series, to elect ene o more directors at an annuat or
special meeting of shareholders, the election, tern of office, filling of vacancies and other features of
such directorships shall be govemed by the terms of these First Amended and Restated Asticles of
Incorporation, as amended by Axticles of Amepdment applicable to such classes or series of Preferred

Stock.

6.3. Quorum and Voting. A mafority of the mumber of directors fixed by or in accordance
with these First Amended and Restated Articles of Incorporation and the Bylaws shall constitute a
quoram for the transaction of business at any meeting of directors. Unless greater majority is required
pursuant to the Bylaws, if a quorum is present when a vote is taken, the affirmative vote of a majority
of the directors present shall be the act of the Board of Directors.

64. Exercise of Business Judpment. In discharging the dufies of their respective positions
and in determining what is believed to be in the best interests of the Corporation, the Board of
Directors, and individual directors, in addition to considering the effects of any action on the
Corporation or its shareholders, may consider the interests of the employees, CRSIOMELS, suppliers and
creditors of the Corporation and its subsidiaries, the communities in which offices or other
establishments of the Corporation and its subsidiaries are located, and al} other factors such directors
consider pertinent; provided, however, that this provision solely grants discretionary authority to the
directors and no constituency shail be deerned to have been given any right to consideration thereby.

ARTICLE VL.
Tndemnification of Directors and Offi
7.1.  Rightto Indempification. Bach person (including the heirs, excoutors, administrators, of
estate of such person) who is or was a director or officer of the Corporation, or who is or was serving at
the request of the Corporation in the position of a director Ar officer, and a5 to whom the Corporation

Feation by separate resolution adopted by the Board of Directors, shall be

has agreed to grant indemni i '
indemmnified by the Corporation a5 of right to the fullest extent permitted or authorized by current or
fImA A" R s s
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future legistation or by current or future judicial or administrative decision (but, in the case of any
future Jegislation or decision, only to the extent that it permits the Corporation to provide broader
indemnification rights than permitted prior to the legislation or decision), against all fines, liabilities,
settlements, losses, damages, costs and expenses, including attomeys® fees, asserted against him or her
or incurred by him ot her in his or her capacity as a divector or officer, or arising out of his or her status
as a director or officer. The foregoing right of indemnification shall not be exclusive of other rights to
which those seeking indemnification may be eptifled. The Corporation may maintain insurance, at its
expense, to protect itself and any current or future director or officer against any such fine, liability,
cost or expense, including attomeys® fees, whether or not the Cormporation would have the legal power
to directly indemnify him or her agamst such liability.

7.2. Advances. Costs, charges and expenses, including attomeys’ fees, incurred by any
individual referred to in Section 7.1 in defending a civil or criminal suit, action or proceeding may be
paid (and, in the case of directors of the Corporation, shall be paid) by the Corporation in advance of
the final disposition thereof upon receipt of an undertaking to repay all amounts advanced if it is
uliimately determined that the person is not entitled to be indemnified by the Corporation as authorized
by this Article, and upon satisfaction of other conditions established from time to time by the Board of
Directors or required by current or funxe legislation (but, with respect to future legislation, only to the
extent that it provides conditions less burdensome than those previously provided).

7.3, Persopal Liability of Directors. No director of the Corporation shall be personally liable
to the Corpotation or its shateholders for monetary damages for breach of duty of care or other duty as
a director, except as provided by Section 607.083] of the FBCA. Ifthe FBCA is amended to authorize
corporate action further eliminating or limiting the personal liability of directors, then the liability of a
director of the Corporation shall be eliminated or timited to the fuliest extent permitted by the FBCA,

as amended.

74. Savines Clause, In the event that any of the provisions of this Article (including any
provision within a single sentence) are held by a court of competent jurisdiction to be invalid, void or
otherwise unenforceable, the remaining provisions are severable and shall remain enforceable to the

fullest extent penmitted by law.

ARTICLE VIIL
Action By Shareholders

8.1. Annpual Meetings. At an annuat meeting of the shareholders of the Corporation, only
such business shall be conducted, and only such proposals shall be acted upon, as shall have been
brought before the annual meeting (2) by, or &t the direction of, the Board of Directors, or (b) by any
sharcholder of the Corporation who complies with the notice procedures set forth in the Bylaws.

2. Specisl Meetings, Special meetings of the shareholders of the Corporation may be

called at any time by (a) the Board of Ditectors; (b) the Chairman of the Board of Directors (if one i3 so

inted); President of the Corporation; or {d) the holders of not less than fifty (50%) of all the
D e . e © special mecting, if such

votes entitled to be cast on 2ay issue proposed to be considered at the proposed spe
shareholders sign, date and deliver to the Corporation’s Secretary one or mMOre Witen der@ﬁs for the
mecting describing the purpase oz purposes for -which ‘it is to be held. Special meetings of the

chareholders of the Corporation may not be cailed by any other person or persons. -

Hoonnnnnaogre ...
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8.3.  Shareholder Action Without a M¢eting. Any action required or permitted to be taken at

an anonal or spe?iai meeting of shareholders of the Corporation may be taken without a meeting,
without prior notice, and without a vote if the action is taken in the moanner set forth under Section
607.0704 of the FBCA, as the same may be hereafter amended or superseded.

ARTICLEIX.
Amendments
9.1.  Arficles of Incorporstion. Except as provided in Section 4.3 hereof, the affirmative vote

of 2 majority of the total number of votes of the then outstanding shares of the capital stock of the
Corporation entitled to vote generally in the election of directors, voting together as a single class, shall
be required (nnless separate voting by classes is required by the FBCA, in which event the affimmative
vete of a majority of the number of shares of each class or series entitled to vote ag a class shall be
required), to amend or repeal, or to adopt any provision inconsistent with the purpose or intent of these
First Amended and Restated Articles of Incorporation. Notice of any such proposed amendment,
repeal or adoption shall be contzined in the notice of the meeting at which it is to be considered.
Subject to the provisions set forth heyein, the Board of Directors shall have the right to amend, aiter,
repeal or rescind any provision contained in these First Amended and Restated Articles of
Incorporation in the manner now or hereafter prescyibed by law,

9.2. Bylaws. The Board of Directors shall have the power to amend or repeal the Bylaws in
such manner as shall be prescribed by the Bylaws, and nothing herein shall serve to limit such power.
The shareholders of the Corporation may adopt or amend a provision to the Bylaws which fixes a
greater quoru or voting requirement for shareholders (or voting groups of shareholders) than is
required by the FBCA. The adoption or amendment of a bylaw that adds, changes or deletes a greater
quorum or voting requirement for shareholders must meet the same quorum or voting requirement and
be adopted by the same vote and voting groups required to take action under the quorum or voting

requirernent then in effect or proposed to be adopted, whichever is greater.

N WITNESS WHEREOE, YUPL INTERNET INC. has ceused these First Amended and
Restated Articles of Incorporation to be executed, its corporate seal to be affixed, and its seal and
execution hereof to be attested, 21l by its duly authorized officers, this >~ day of April, 1999.

YUPIINTERNET INC.

Attest: /7”//1-"' By: M
/.4/’(/

P DVBm
S eTHEY

-
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WIINESSETH:
ACKNOWLEDGMENT: |
1 HERERY AM FAMILIAR WITH AND ACCEPT THE DUTIES AND
RESPONSABILITIES AS REGISTERED AGENT FOR YUPI INTERNET INC.

Dated this 22nd day of Apxil, 1999,

iel Bentata
Registered Agent

- H99000009545
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YUPI INTERNET INC.

TERMS OF CLASS A CONVERTIBLE FREFERRED STOCK

I

—
————

Section 1. Dividends,

1.1A. General Obligation. When and as declared by the Corporation®s Board of
Directors and to the extent permitted under the Florida Business Corporation Act, the Corporation
shall pay preferential dividends in cash 1o the holders of the Class A Convertible Preferred Stock
(the “Class A -Preferred”) as provided in this Section 1. Each share of Class A Preferred shall be
referred 1o hetein as a “Share”. The date on which the Corporation initially issues any Share shall
be deemed to be its *date of issnance” regardless of the number of times transfer of such Share is
made on the stock records maintained by or for the Corporation and regardless of the number of
certificates which may be issued to evidence such Share.

1.1B. Distribution of Partial Dividend Payments. Except as othexwise provided
berein, if at any time the Corporafion pays less than the total amount of dividends then accrued with
respect to the Class A Preferred, such payment shall be distributed pro rata among the holders

thereof based upon the number of Shares held by each such holder.

Section 2. Liguidation,

Upon any liguidation, dissohitien or winding up of the Corporation (whether
voluntary or involuntary), eack holder of Class A Prefetred shall be entitied to be paid, before any
distribution or payment is made upon any Jonior Securitics, an amount in cash equal to the
aggregate Ligquidation Value of all Shares held by such holder (plus all accrued and unpaid
dividends thereon), and the holders of Class A Preferred shall not be entitled to any further
payment. If upon any such liquidation, dissolution or winding up of the Corporation the
Corporation’s assets to be distributed among the holders of the Class A Preferred are jsufficient to
permit payment to such holders of the aggregate amount which they are entitled o be paid under
this Section 2, then the entire assets available to be distribnted to the Corporation’s shareholders
shall be distributed pro rata among such holders based upon the aggregate Liquidations Value (plus
all acerued and unpaid dividends) of the Class A Preferred held by each such holder. Prior to the
liquidation, dissolution or winding up of the Corporation, the Corporation shall declare for payment
all accrued and unpaid dividends with respect 1o the Class A Preferred, but only to the extent of
funds of the Corporation legally available for the payment of dividends. Not less than thirty (30)
days prior to the payment date stated therein, the Corporation shall mail written notice of any such
liquidation, dissolution or winding up to each record holder of Class A Preferred, setting forth in

Heannnnnar Lk
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reasonable detail the amount of procecds to be paid with respect to each Share and each share of
Common Stock in connection with such liquidation, dissolution or winding up. In addition to and
after payment in fill of all other amonnts payable to the holders of the Class A Preferred under this
_Secﬁog 2, upon any liquidation, disselution or winding up of the Corporation (whether voluntery or
involuntary), the holders of the Class A Preferred shall be entitled to participate on an as if
converted basis with the holders of Coramon Stock as & single class in the distribution of assets of'
the Corporation with respect to the Common Stock.

Section 3. Priority of Class 4 Preferred on Dividends and Redemptions.

So long as any Class A Preferred remains outstanding, without the prior wrilten
consent of the holders of a majority of the eutstanding shaxes of Class A Preferred, the Corporation
shall not, nor shall it permit any Subsidiary to, redeem, purchase or otherwise acquire directly or
indirectly any Junior Securities, nor shall the Corporation directly or indirectly pay or declare any
dividend or make any distribution upon any Juaior Securities.

_ Section 4, R_edgmgﬁons. )

4.1A, Redemption Payments. For each Share which 15 to be redeetmed
hereunder, the Corporation shall be obligated on the Redemption Date to pay 1o the holder thereof
(upon surrender by such holder at the Corporation’s principal office of the certificate representing
such. Share) an amount in cash equal to the Liquidation Value of such Share (plus all accrued and
unpaid dividends thereon). I the funds of the Corporation legally available for redemption of
Shares on any Redemption Date are insufficient to redeem the total number of Shares to be
redeemed on such date, those funds which are legally available shall be used to redeem the
maximum possible number of Shares pro rata among the holders of the Shares to be redeemed
based upon the aggregate Liquidation Value of such Shares held by each such holder (plus all
accrued and unpaid dividends thereon). At any time thereafter when additional funds of the
Corporation are legally available for the redemption of Shares, such funds shall Immediately be
used to redeen the balance of the Shares which the Corporation has become obligated to redeem on
any Redemption Date but which it has not redeemed. ‘Prior to any rederaption of Class A Preferred,
the Corporation shall declare for payment all accrued and unpaid dividends with respect to the
Shares which are 1o be redesmed, but only to the extent of fimds of the Corporation legally

available for the payment of dividends.

4.18. Determination of the Number of Each Holder's Shares to be Redeemed.

Except as otherwise provided herein, the number of Shares of Class A Preferred to be redeemed
from each holder thereof in redemptions hereunder shall be he pumber of Shares determined by
multiplying the total munber of Shares to be redeemed times a fraction, the numerator of which
shall be the total nuraber of Shares then held by such holder and the denominator of which shall be
the total number of Shares then owstanding, ] ,

4.1C. Dividends After Redemption Date. ﬁo Share shall be entitled to any
dividonds nccruing after the date on which the T iquidation Value of such Share (plus all acerued

and unpaid dividends therson) is paid to the holdér of such Shaze. On such date, all rights of the

H99000009545
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nolder of such Share shall cease, and such Sharc shall no longer be deemad to be issued and
outstanding,.

4.1D. Redesmed or Ofherwise Acquired Shares. Any Shares which are
redeermed or otherwise acquired by the Corporation shall be canceled and retired to authorized but

unissued shares and shall not be refssued, sold or transfemed.

4.1E. Payment of Accrued Dividends. The Corporation may not redeem any
Class A Prefetred, unless all dividends accred on the outstanding Class A Preferred through the
date of such redemption have been declared and paid in foll.

4,1F. Special Redemptions.

() If a Change in Ownership has occurred or the Corporation obtains
knowledge that & Change in Ownership is proposed to oceur, the Corporation shall give prompt
written notice of such Change in Ownership describing in reasonable detail the material terms and
date of consummation thereof to each holder of Class A Preferred, but in any event such notice
shall not be given later thari ten (10) days after the occimrence of such. Change in Ownership, and
the Corporation shall give each bolder of Class A Preferred prompt written notice of any material
change in the terms or timing of such transaction. The holder or holders of a majority of the
Class A Preferred then outstanding may require the Corporation to redeem all or any portion of the
Class A. Prefered owned by such holder or bolders at a price pex Share equal 1o the Liquidation
Value thereof (plus all accrued and unpaid dividends thereon) by giving written notice to the
Corporation of such election prior to the later of: (2) twenty-one (21) days after xeceipt of the
Corporation’s netice; or (b) five (3) days prior to the consumrmation of the Change in Ownership
(tbe “Expiration Date™). The Corporation shall give prompt written notice of any such election to
all other holders of Class A Preferred within five (5) days after the receipt thereof, and each such
holder shall have until the Iater oft (2) the Expiration Date; or (b) ten (10) days after receipt of such
second notice to request redemption hereunder {by giving written potice to the Corporation) of all _
or any portion of the Class A Prefered owned by such holder.

Upon teseipt of such election(s), the Corporation shall be obligated to
tedest the aggregate number of Shares specified therein on the later of: (2) the occurrence of the
Change in Ownership; or (b) five (5) days after the Corporation’s receipt of such efection(s). If any
proposed Change in Ownership does not occix, all requests for redemption in connection therewith
shall be automatically rescinded, or if there has been a material chagge in the terms ox the timing of
the transaction, any holder of Class A Preferred smay rescind such holder’s request for redemption
by giving written notice of such rescission to the Corporation.

The term “Change in QOwnership” means any gale, transfer or issuance or
sefies of sales, transfers and/or issuances of shares of the Corporation’s capital stock by the

Corporation or any holders shereof which results in any Person or group of Persons (as the term.

“group” is used under the Securities Bxchange Act of 1934), other than the holders of Seties A

Proforred or Common Stook as of the date of the Purchase Agreement, owz}ing capital stock of the

r A3 1
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Corporation possessing the voting power (under exdinary circumstances) to elect a majority of the
Corporation’s Board of Directors.

i) If a Fundamental Change is proposed to occur, the Corporation shall give
written notice of such Fundamensal Change describing in reasoneble detail the material terms and
date of consumation thereof to cach holder of Class A Preferred not more than forty-five (45)
days nor less than fifteen (15) days prior to the consurnmation of such Fupdamental Change, and
the Corporation shall give each holder of Class A Preferred prompt written notice of any aterial
change in the tetms or timing of such transaction. The holder or holders of a majority of the
Class A Preferted then outstanding may require the Corporation to redeens all ox any pertion of the
Class A Preferred ovwned by such holder or holders 2t a price per Share equal to the Liquidation
Value thereof (plos all accrued and unpaid dividends thereon) by giving wiitten notice to the
Corporation of such election prior to the later of (a) ten( 10) days priar to the consummation of the
Fundamental Change; or (b} ten (10) days after receipt of notice from the Cotporation. The
Corporation shall give prompt written notice of such election to all other holders of Class A
Preferred (but in any event within five (5) days prior to the consummation of the Fundamental
Change), and each such holder shall have until two (2) days after the receipt of such notice to
request redernption (by written notice given to the Corporation) of all or any portion of the Class A
Preferred ovwned by such holder.

Upon receipt of such clection(s), the Corporation shall be obligated to
redeem the aggregate number of Shares specified therein upon the consummation of such
Fundamental Change. Jf any proposed Fundamental Change does not occur, all requests for
redemption in connection therewith shatl be automaticelly rescinded, ox if there has been 4 material
change in the terms or the timing of the transaction, any holder of Class A Preferred may rescind
such holder's request for redemption by delivering written notice thereof to the Corporation prior to
the consummation of the transaction.

The tern “Fundamental Change” means: (2) any sale or transfer of more than
fifty percent (50%) of the assets of the Corporation and its Subsidiaries on a consolidated basis
(measwed either by book value in aceordance with genmerally accepted accounting principles
consistently applied or by fair murket value Jetermined In the reasonable good faith judgraent of the
Corporation’s Board of Directozs) in any transaction or series of ransactions (other than sales in the
ordinary course of business); and (b) any merger o consolidation to which the Corporation is a
party, except for a merger in which the Corporation is the surviving corpo ion, the terms of the
(lass A Preferred are not changed and the Class A Prefeired is not exchanged for cash, securities or
other property, and after giving effect to such merger, the holders of the Corporation’s outstanding
capital stock possessing a majority of the voting power (under ondinary circumstances) to 'elect a
majority of the Corporation’s Board of Directors immediately prior to the merger shall continue to
own the Corporation’s outstanding capital stock possessing the vofing power (under ordinary
circumstances) to elect a majority of the Corporation’s Board of Directors.
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5.1A. Election of Directors. In the election of ditectors of the Corporation, the

holdess of the Class A Prefetred, voting separately as a single class to the exclusion of all other
classes of the Corporation’s capital stock and with each Share of Class A Preferred entitled to one

vote, shall be entitled to elect three (3) directors to serve on the Corporation’s Board of Directors
until their successors are duly elected by the holders of the Class A Preferred or they are removed
from office by the holders of the Class A Preferred. At such time a5 ro Shares of Class A Preferred
are ondstanding, any director in office elected solely by the holders of the Class A Preferred voting
separately as a class shall remain as a membey of the Board, until such time as his successor shall be
duly elected by the shareholders of the Cotporation then entitled to vote for all directors. If the
holders of the Class A Preferred for any reason fail to elect anyone to fill any such directorship,
such position shall remain vacant until such time as the halders of the Class A Preferred elect s
director to fil] such position and ghall not be filled by resolution or vote of the Corporation’s Board
of Directors or the Corporation’s other shareholders. In order to protect the representation on the
Board of Directors granted to the holders of the Class A. Preferted, any expansion of the number of
directors constituting the Board of Directors beyond seven (7) members, shall zequire, in addition to
any other voting requirement set forth in the Axticles of Incorporation, the vote of a majority of the
Cless A Preferred issued and outstanding, voting separately &s a single class to the exchusion of ail
other classes of the Corporation’s capital stock and with each Share of Class A Preferred entitled to

one vote.

518, Other Voting Rights. The holders of the Class A Preferred shall be entitled
to notice of all sharehiolders mectings in accordance with the Corporation’s bylaws, and except in
she election of directors and as otherwise required by applicable faw, the holders of the Class A
Preferred shall be entitled 1o vote on all matters submitted to the shareholders for a vote together
with the holders of the Commion Stock voting together as a single class with each share of Common
Stock enfitled to one vote per share and ¢ach Share of Class A Preferred entitled to one vate for
each share of Common Stock issuable upon conversion of the Class A Preferred as of the record
date for such vote or, if no record date is specified, as of the date of such vote.

Section 6. Conversion.

6.1A. Conversion Procedyre.

() Atany time and from time to time, any holder of Class A Preferred may convert
all or any portion of the Class A Preferred (including any fraction of 2 Share) held by such holder
into & number of shares of Conversion Stock computed by muitiplying the number of Shares to be
converted by $31.32 and dividing the result by the Conversion Price then in cffect. At any time gnd
from time to time, the holders of 2 majority of the Class A Preferred may convest all or any portion
of the Class A Preferred (including any fraction of a Share) outstanding into a number of shares of
Conversion Stock computed by multiplying the number of Shares to be converted by § $31.32 and
dividing the result by the Conversion Price then in effect.

(i)  Exceptas otherwise provided herein, each conversion of Class A Preferred

shall be decmed to have been effected as of the close of business on the date on whi
certificate or cerfificatss representing the Class A~ Preferred to be converted have been
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suzendered for conversion at the principal office of the Corporation. At the time any such
conversion has been effected, the rights of the holder of the Shares converted as a holder of Class
A Prefetred shall cease and the Person or Persons in whose name or names any certificate or
certificates for shares of Conversion Stock are to be issued upon such conversion shall be
deemed to have become the holder or holders of record of the shares of Conversion Stock
represented thereby.

Gif)  The conversion rights of any Share subject to redemption herennder shall
terminate on the Redemption Date for such Share unless the Corporation has failed to pay to the
holder thereof the Liquidation Value of such Share (plus all accxued and unpaid dividends thereon).

(iv) Notwithstanding any other provision hersof, if a conversion of Class A
Preferred is to be made in connection with a Public Offering, 2 Change in Ownership, a
Fundamental Change or other transaction affecting the Corporation, the canversion of any Shares of
Class A Preferred may, at the election of the holder thereof, be conditioned upon the consummation
of such transaction, in which case such conversion shall not be deemed to be effective until such

transaction has been consummated. )

(v)  As soon as possible after a conversion has been effected (but in any event
within five (5) business days in the case of subparagraph (a) below), the Corporation shall deliver to
the converting holder:

() & certificate or certificates representing the number of shares of
Conversion Stock jssuable by reason of such conversion in such name or names and such
denomination or denominations as the converting holder has specified;

()  peyment in an amount equal to all accrued dividends with respect to
each Share converted which have not been paid prior fhereto, plus the amount payable
under subparagraph (ix) below with respect to such conversion; and

()  a certificate representing any Shares of Class A Preferred which
were reptesented by the certificate or certificates delivered 1o the Corporation in connection
with such conversion but which wete not converted,

(vi) If for any reason the Corparation is unable to pay any portion of the accrued
and unpaid dividends on Class A Preferred being converted, such dividends may, at the convesting
holder's option, be converted into an additional number of shares of Conversion Stock determined

by dividing the amouat of the vapaid dividends to be applied for such purpose, by the Conversion

Price then in effect.

vil) The issuance of certificates for shares of Conversion Stock upen conversion

of Class A Preferred shall be made without charge 1o the holdess of such Class A Preferred‘ tfh?r ani
with suc

issuance tax in respect thereof or other cost incurred by the Corporation in mwﬁon
conversion and tho related issuance of shares of Convérsion Stock. Upon conversion of each Share

of Class A Preforred, the Corporation shall take afl'such actions as are necessary in.order to insure
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that the Conversion Stock issuable with respect 1o such conversion shall be validly issued, fully
paid and nonassessable, free and clear of all taxes, liens, charges and encurmbrances with respect to
the issuance thereof.

(viii) The Corporation shall not close its books against the transfer of Class A
Preferred or of Conversion. Stock issued or issuable upon conversion of Class A Preferzed in any
manner which intexferes with the timely conversion of Class A Preferred. The Corporstion shall
assist and cooperate with any holder of Shares requiited to make any governmentsl filings or obtain
any govemmental approval prior to or in connection with any conversion of Shares hereunder
(including, without limitation, making any filings required to be made by the Corporation).

(ix) The Corporation ghall at all times reserve and keep available out of its
authorized but unissued shares of Conversion Stock, salely for the purpose of issuance uporn the
conversion of the Class A Preferred, such number of shares of Conversion Stock issuable upon the
conversion of all outstanding Class A Preferred. All shares of Conversion Stock which are $o
issuable shall, when issued, be duly and validly issued, fully paid and nonassessable and free fom
all taxes, liens anrd charges. The Corporation shall take all such actions as may be neccssary 1o
assure that afl such shares of Conversion Stock may be so issued withont violation of any
applicable law or governmental zegulation or any requirements of axy domestic securitics exchange
upon which shares of Conversion Stock may be listed (except for official notice of issuance which
shall be immediately delivered by the Corporation upon each such issuance). The Corporation shall
not take any action which would cause the number of authorized but unissued shares of Conversion
Stock 10 be less than the number of such shares required to be reserved hereunder for issuance upon
conversion of the Class A Preferred. o

(ix) If any fractional interest in & share of Conversion Stock wonld, except for
the provisions of this subparegraph, be delivered upon any convexsion of the Class A Preferted, the
Corporation, in licu of deliveting the fractional share therefor, shall pay an amount to the holder
thereof equal to the Market Price of such fractional interest as of the date of conversion.

(x) ¥ the shates of Conversion Stock issuable by reason of conversion of
Class A Preferred are convertible info or exchangeable for any other stock or securities of the
Corporation, the Corporation shall, at the converiing bolder's option, upon surrender of the Shares
to be converted by such holder a5 provided herein together with any notice, statement or paymemt
required to effect such conversion or exchange of Conversion Stock, deliver to such bolder or as
otherwise specified by such holder a cestificate or certificates representing the stock or securities
into which the shares of Canversion Stock issuable by reason of such conversion e 50 convertible
ar exchangeable, registered in such name or names and in such denomination ot denominations as

such holder has specified.

6.1B. Conversion Price.

()  The injtial Conversion Price shall be $3132. In order o prevent dilution of
e conversivn xights granted under this Section 6, the Conversion Price ghall be subject to
adjustment from time to time pursuant to this parapraph 6.1B. _
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(i) If and whemever on or after the original date of issuance of the Class A
Prefemed the Corporation jssues or sells, or in accordance with paragraph 6.1C is decmed to have
issned or sold, any share of Common Stock for a consideration per share less than the Conversion
Price in effect immediately prior to such time to any Person other than 2 holder of Class A
Preferred, then immediately upon such issue or sale or deemed issue or sale the Conversion Price
shall be reduced to the lowest net price per share at which any such share of Coromon. Stock bas
been issued or sold or is desmed to have been issued or sold. Notwithstanding anything to the
contrary contained in paragraph 6.1C, the Conversjon price shall never be increased above $31.32,

as adjusted pursuant to paragraph 6.1D.

(i) Notwithstanding the foregoing, there shall be no adjustment to the
Conversion Price hereunder: (2) with respect to the granting of stock options (or the exercise
thereof), an agprepate of 228,582 shares of Common Stock (as such number of shaxes is equitably
adjusted for subsequent stock splits, stock combinations, stock dividends and recapitalizations, and
such mumber shall inchde all stock options outstanding as of the date of the Purchase Agreement),
jssued pursuant to a plan adopted by the Corporation’s board of directozs, o employzes or directors
of; or consultants to, the Corporation and its Subsidiaries which options: (X) after April 23, 1999,
are issued with an exercise price per share of not less than ninety percent (90%) of the price per
share paid for the Class A Preferred purmuant to the Purchase Agreement, or (¥} prior to April23,
1009, wete issued at any price pursuant to 2 plan adopted by the Corporation’s board of directoss, to
employees or directors of, or consultants to, the Corporation and its Subsidiaries; (b) with respect to
shares of Commen Stock to be issued pursuant to that certain Asset Purchase Agreement, dated
as of Febary 10, 1999, by and between Amarillas.con and the Corporation; (¢) with respect to
the issuance of shares of Common Stock pursuant to that certain Purchase and Sale Contract,
dated gs of February 15, 1999 (and the related Master Bill of Sale, Assignment and Assumption
Agreement), by and between llimited, Sociedad Limitada, the Corporation and ofhers relating te
the sale to the Corporation of Ciudad Futura; ex(d) with respect to the granting of stock options
after April 23, 1999 (or the exercise thereof) a total of 12,500 shares of Commeon Stock, issued
or issuable to Camilo Cruz, Caclos Cardona, Arie]l Bentata and Oscar Coen, on terms agreed to
by a majority of the Board {which shall include a majority of the Investor Representatives); (¢)
with respect to up to 636 shares of Comznon Stock fo be issued for no additional consideration to
certain shareholders of the Corporation on Aptil 23, 1999; or (£) shares sold pursuant to the

Purchase Agreement.

61C. Effe Conversion_Price of Certain Events. For purposes of
determining the adjusted Conversion Price nnder pacagraph 6.1B, the following shall be applicable:

® Tssnance of Rights or Options. the Corporation in any manner grants ot
sells any Ogption and the lowest price per <hare for which any one share of Common Stock {s
jssuable upon the exercise of any such Option, or upon conversion or exchange pf my_Coxg.vem‘blc
Security issusble upon exercise of any such Option, is less thaw the Conversion Price in effect
i i i the time of the granting or sale of such Option, then. such share of Common
Stuck shall be deomed to be outstanding and to have been issued and sold by the Comporation at the

fime of the granting or sals of such Option for suchpricé per share. For purposes of this paragraph,
. Yol
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the “lowest price per share for which any one share of Comumon Stock is issuable” shall be equal to
thf: sum of the fowest amouets of considsration (if any) received or receivable by the Corporation
with respect to any one share of Common Stock upoen the granting or sale of the Option, upon
exercise of the Option and upon conversion or exchange of any Convertible Securily issuable upon
excroise of such Option. No firther adjustment of the Conversion Price shall be made vpon the
actual issue of such Common Stock or such Convertible Security upon the exercise of such Options
gr upon the actual issue of such Common Stook upon conversion or exchange of such Convertible
seurity. ’

()  Issuance of Convertible Securities. If the Corporation in any manner
issues or sells any Convertible Security and the lowest price per shate for which any one share of
Common, Stock is issuzble upon conversion or exchange thereof is less than the Conversion Price
in effect immedistely prior to the time of such issne or sale, then such share of Commen Stock shall
be deemed to be outstanding and to have been issued and sold by the Corporation at the time of the
jssuance or sale of such Convertible Securities for such price per share. For the purposes of this
patagraph, the “lowest price per share for which any one share of Common Stock is issuable™ shall
be equat to the sum of the lowest amounts of considaration (if any) received or receivable by the
Corporation with respect to any one share of Common Stock upon the issuance or szle of the
Convertible Security and upon fhe conversion or exchange of such Corivertible Secwrity. No
further adjustment of the Conversion Price shall be made upen the actual issue of such Common
Stock upon conversion or exchange of any Convertible Security, and if any such issue or sale of
such Convertible Security is made upon exercise of any Options for which adjustments of the
Conversion Price had been or are to be made pursuant to other provisions of thiz Section 6, no
farther adjustment of the Conversion Price shall be made by redson of such issue or sale.

(i) Change in Option Price or Conversion Rate. If the purchase price
provided for in any Option, the ~dditional consideration (if any) payable wpon the issue, conversion
or exchange of any Convertitile Security or the rate at which any Convertible Security is convertible
fto or exchangeable for Common Stock changes at any time, the Conversion Price in effect at the
time of such change shall be adjusted immediately to the Conversion Price which would have been
in effect at such time had such Option or Convertible Security originally provided for such changed

purchase price, additional consideration ot conversion rate, as the case may b, at the time injtially

granted, issued or sold; provided that if such adjustment of the Conversion Price would result in an

increase in the Conversion Price then in effect, such adjustment shall not be effective until written
notice thereof has been given to all holders of the Class A Preferred.  For purposes of paragraph
6.1C, if the terms of any Option or Convertible Security which was outstanding s of the date of
tssuance of the Class A Preferred arc changed in the mennex described in the immediately
preceding sentence, then such Option or Convertible Security and the Common Stock deemed
jssuable upon exercise, conversion or exchange thereof shall be deemed to have been issued as of
ibe date of such change; provided that no such change shall at any time cause the Conversion Price

hereunder to be increased.

(iv) Treatment of Expin Options and Ui ercised Convertible Securities.
Upon the cxpiration, termination or amendment of 2ty Option or 8Dy right to convert or exchange
any Convertible Security without the exercise of any such Option or right, the Conversion Price
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then in effect hereunder shall be adjusted immediately to the Conversion Price which would have
heen in effect at the time of such explration, amendment or termination had such Option or
Convertible Security, to the extent outstanding immediately prior to such expiration or termination,
never been issued; provided thet if such expiration, amendment or termination would result in an
increase in the Conversion Price then in effect, such increase shafl not be effective until writtea
nofice thereof has been given to all holders of the Class A Preferred. For purposes of

6.1C, the expiration, amendment or termination of any Option or Convertible Security
which was outstanding as of the date of issuance of the Class A Preferred ghall not cause the
Conversion Price hereunder to be adjusted usless, and only to the extent that, a change in the terms
of such Optien or Convertible Security cansed it to be deemed to have been issued after the dare of
issuance of the Class A Preferred.

(v) Calculation of Consideration Recejved. Ifany Common Stock, Option or
Convettible Secmity is issted or sold or deemed to have been jssued or sold for cash, the
consideration received therefor shall be deemed fo be the amoumt received by the Corporation
therefor (net of discounts and commissions). If any Copunon Stock, Option or Convertible
Secnrity is issued or sold for a consideration other than cash, the amount of the consideration other
than cash received by the Corporation. chall be the Fair value of such consideration as determined by .
the Board of Directors in good faith, except where such consideration consists of secugties, in
which case the amount of consideraion received by the Corporation shall be the Market Price
thereof as of the date of receipt. X any Common Stock, Option or Convertible Secuity is issued to
the owners of the non-surviving entity in connsction with any merger in which the Corporation is
the surviving corporation, the amouat of consideration therefor shall be deemed to be the fair value
of such portion of the net assels and business of the nop-surviving entity as is attributable to such
Common Stock, Option or Convertible Security, as the casé may be. The fair value of any
consideration ofher than cash and securities shall be determined jointly by the Corpotation and the
holders of 2 majosity of the outstanding Class A Preferred.  If such parties are mable to reach
agreement within 2 reasonable period of time, the fair value of such consideration shall be
determined by an independent appraiser experienced in valuing such type of consideration jointly
selected by the Corporation and the holders of a majerity of the outstanding Class A Preferred. The
Jetermination of such appraiset ghall be final and binding upon the parties, and the fees and

expenses of such appraiser shall be bome by the Corporation.

(vi) Integrated Tramsactions, In case any Option is issued in connection with
the issue or sale of other gecurities of the Corporation, together comprising one integrated
transaction in which no speciftc consideration is allocated fo such Option by the partics thereto, the
Option shall be decmed to have been issued for 2 consideration of $.001.

(vii) ‘Treasury Shares. The number of shares of Common Stock outstanding at

any given time shall not inciude shares ovmed or beld by or for the account of the Corporation or
any Subsidiary, and the disposition of any shares £0 owned or held shall be considered an issue or

sale of Common Stock. -

vitp  Record Date. 1f the Corporation takes 3 secord of the holders of Common
Stock for the purpose of entiting them: (8} to Teceive-a dividend or other distibution payable i
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Common Stock, Options o in Convertible Securities; or () to subscribe for or purchase Cormmon
Stock, Options or Convertible Securities, then such record date shall be deenied to be the date of
the issue or sale of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or upon the making of such other dismibution or the date of the
granting of such right of subscription or purchase, as the case may be.

6.1D. Subdivision or Combination of Common Stock. If the Corporation at any
time subdivides (by any stock split, stock dividend, recapitalization or otherwise) one or more

classes of its outstanding shares of Common, Stock info & greater nurnber of shares, the Conversion
Price in effect immediately prior to such subdivision shall be proportionately reduced, and if the
Cosporation at any time combines (by reverse stock split or otherwise) one or more classes of its
outstanding shares of Common Stock into a smaller number of shares, the Conversion Price In
effect immediately prior to such combination shall be proportionately increased.

6.1E. Reorganization, Reclassification, Consclidstion, Merger or Sale. Any
recapitalization, reorganization, reclassification, consolidation, merger, sale of all or substantially
all of the Corporation™s assets or other transaction, in each case which is effected in such a manner
that the holders of Commesn Stock are entifed to veceive (either directly or upon subsequent
liquidation) stock, securities or assets with respeot to or in exchange for Common, Stock, is referred
to herein as an “Organic Change”. Prior to the consummation of any Organic Change, the
Corporation shall make appropriate provisions (in form and substance reasonably satisfactory to the
holders of 2 majority of the Class A Preferred then outstanding) to insure that each of the holders of
Class A Preferred, shatl thereafter have the right to acquire and receive, in lien of or in addition 10
(s the case may be) the shares of Conversion Stock immediately theretofore acquirable and
receivable upon the conversion of such holder’s Class A Prefemred, such shares of stock, securities
or assets as such holder would have received in connection with such Organic Change if such
holder had comvertad its Class A Preferred immediately prior to such Organic Change. In each such
case, the Corporation shall also make appropriate provisions (1o form and substance reasonably
satisfactory to the holders of a majority of the Class A Preferred then outstanding) to insure that the
provisions of this Section 6 and Sections 7 and § hereof shall thereafter be applicable to the Class A
Preferred (including, it the case of any such consolidation, merger of sale in which the successor
entity or purchasing entity is other than the Corporation, an immediate adjustment of the
Convession Price to the value for the Common Stock reflected by the teoms of such consolidation,
merger or sale, and a corresponding immediate adjustment in the sumber of shares of Conversion
Stock acquirable and receivable upon conversion of Class A, Praferred, if the value so reflected is
less than the Conversion Price in effect immediately prior to such consolidation, merger or sale),
The Corporation. shall not effect any such consolidation, merger or sale, unless prior to the
consurpmation thereof, the successor entity Gf other than the Corporation) resulting fom
consolidation or merger or the epfity purchasing such assets assumes by written instrument (in form
and substance satisfactory to the holders of a majority of the Class A Prefetred then outstanding_),
the obligation 1o deliver to each such holder such shares of stock, securities or assels as, in
sccordance with the foregoing provisions, such holder may be entitled to acquire.

£.1F. Certnin Events. If sny event occwrs of the type con_témp!a.ted by the
provisions of this Section 6 but not expressly pro ided for by such provisions (including, without
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limitation, the granting of stock appreciation rights, phantom stock rights or other rights with equity
features), then the Corporation™s Board of Directors shall make an appropriate adjustment in the
Conversion Price so as to protect the rights of the holders of Class A Preferred; provided that no
such adjustment shall increasc the Conversion Price as otherwise determined pursuant to this
Section 6 or decrease the number of shares of Conversion Stock issuable upon conversion of each
Share of Class A Preferred.

6.1G. Notices.

@ Immediately upon any adjush‘ner{t of the Conversion Price, the Corporation
shall give written notice thereof 1o all bolders of Class A Prefemred, setting forth in reasonable detail
and certifying the calculation of such adjustment.

(@)  The Corporation shall give written notice to all holders of Class A Preferred
at least twenty (20) days prior to the date on which the Corporation closes its books or takes a
record: (2) with respect to any dividend or distribution upon Common Stock; (b) with respect to
any pro rata subscription offer to holders of Common Stock; or {c) for determining rights to vote i
with respect to any Organic Change, dissolution or liquidation. '

{iif) The Corporation shall also give written notice to the holders of Class A
Preferred at least twenty (20) days prior to the date on which any Otganic Change shall take place.

6.1H, Mandatoyry Cepversion. The Corporation may at any time requite the
conversion of all of the ontstanding Class A Preferred if the Corporation is at such time effecting a

firm commitment underwritten Public Offering of shares of its Common Stock in which the
aggregate price paid by the public for the shares shall be at least $15,000,000.

Section 7. Liguidating Dividends.

Tf the Corporation deslares or pays 2 dividend upon the Common Stock payable
otherwise than in cash out of earnings or eamed suzplus (determined in accordance with generally
accepted sccounting principles, consistently applied) except for a stock dividend payable in shares
of Common Stock (a “Liquidating Dividend™), then the Corporation shall pay to the holders of
Class A Preferred at the time of payment thereof the Liquidating Dividends which would have been
paid on the shares of Conversion Stock had such Class A Preferred been converted inm}ed.iately
prior to the date on. which a record is taken for such Liquidating Dividend, or, if no record is taken,
the date as of which the record holders of Common Stock entitled to such dividends are to be

determined.

Section 8.  Purchase Riphts. o

If at any time the Corporation grants, issues or sells any Options, Convertible )
Secuities or rights to purchase stock, watrants, securities or other property pro rata to the record
holdets of any class of Commen Stock (the “Purchase-Rights”), then each holder of Class A
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Preferred shall be entitled to acquire, upon the terms applicable to such Purchase Rights, the
aggregate Purchase Rights which such holder could have acquired if such holder had held the
number of shares of Conversion Stock acquirable upon conversion of such holder’s Class A
Preferred immediately before the date on which a record is taken for the grant, issuance or sale of
such Purchase Rights, or if no such record is taken, the date as of which the record holders of
Common Stock are to be determined for the grant, issue or sale of such Purchase Rights.

Section 9. Events of Noncompliance.

9.1A. Definiion. An Event of Noncompliance shall have ocewrted if any of the
following has occurred, and the Corporation receives written notice from 2 holder of Class A
Preferred, specifying the circumstanges giving rise to such Event of Noncompliance, and specifying
the potential ramifications of such Event of Noncompliance under Section 9.1B:

) the Corporation fails to pay on any date of payment for any dividend the full
amount of dividends then accrued on the Class A Preferred, whether or not such payment is legally
permissible or is prohibited by any agreement to which the Corporation is subject; - )

(G} the Corporation fails to make any redemption payment with respect to the
Class A Preferred which it is required to ake hereunder, whether or not such payment is legally
permissible or is prohibited by any agreement to which the Corporation is subject;

(i) the Corporation materially breaches or otherwise fails to perform or observe
any other matexial covenant, representation, wamanty or agreement set forth herein or in the
Purchase Agreement or in any other agreement entered into by the Corporation pursvant to the
Purchase Agreement, and the Corporation continues to do so for thirty (30) days after written notice
from a holder of the Class A Preferred specifying such breach;

iv)  the Corporation or any Subsidiary makes an assignment for the benefit of
creditors or admits in writing its inability to pay its debts generally as they become duer or an order,
judgment or decree is entered adjudicating the Corporation or any Subsidiary bankrupt or insolvent;
or any arder for relief with respect to the Corporation or any Subsidiary is enterec under the Federal
Bankrupiry Code; or the Corporation or any Subsidiary petitions or applies to any tribunal for the
appointment of a custodian, trustee, receiver or liquidator of the Corporation or any Subsidiary or of
any substantial part of the assets of the Corporation or any Subsidiaty, or commences any
proceeding (other than 2 proceeding for the voluntary liquidation and dissolution of a Subsidiary)
relating to the Corporation or any Subsidiary under any bankrupicy, reorga{uzc:iﬁfbn, arrangement,
insolvency, readjustment of debt, dissolution or liguidation law of any jw_usdmnon; or any such
petition or appliestion is filed, or any such proceeding is commen?e_d, against the Co_rpctrahon or
any Subsidiary and either (a) the Corporation or any such Subsidiary by any act mc_hca_tes its
approval thereof, consent thereto or acquiescence therein or (b)such petition, epplication or
proceeding is not dismissed within sixty (60) days; - : ,

™) a judgment.in excess of $160,000 is rendered against the Corporation or any
Subgidiary and, within sixty (60} days after receiving written nofice thereof, such judgrent is not
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discharged or execution thereof stayed pending appeal, or within sixty (60) days after the expiration
of any such stay, such judgment is not discharged;

(vi) the Corporation or any Subsidiary defaults in the performance of any
cbligation or agreement if the effect of such default is to cause an amount exceeding $100,000 to
become due prior to its stated maturity or to permit the holder or holders of any obligation to cause
an amount exceeding $100,000 to become due prior to its stated maturity, and the Corporation has
not cured the same within thirty (30) days after receiving written notice thereof;

(vii) the Carporation or any Subsidiary defaults in the performance of any
covenant or agreement under any credit facility with indebtedness greater than $100,000 that is not
cured or walved within ninety (90) days; or :

(viii} the Corporation’s chief executive officer {(employed as of the date of the
Purchase Agreement) or chief financial officer (employed as contemplated in the Purchase
Agreement) shall cease to be employed by the Corporation for any reason and is not replaced within
120 days by the unanimous approval of the Board of Directozrs (such approval not 1o be
unreasonably withheld by any director).

9.18. Conseguences of Events of Noncompliance. , o o

] If an Bvent of Noncompliance of the type described in subparagraph 9.1A
has ocenrred and is continming, the Class A Preferred shall immediately be entitled a dividend
acerning daily at the rate of fen percent (10%) per annum (in addition o customary dividends},
which shall be declared payable by the Board of Directors quartetly following the date of the Event
of Noncompliance. Thereafter, until such time as no Event of Noncompliance exists, the dividend
rate shall increase automatically at the end of each succeeding 90-day period by an additionat
increment of two (2) percentage point(s) (but in no event shall the dividend rate exceed fourtesn
percent (14%)). Any increase of the dividend rate resulting from the operation of this subparagraph
chail terminate as of the close of business on, the date on which no Event of Noncompliance exists,

subject to subsequent increases pursuart to this paragraph.

(i) )£ any Event of Noncompliance of the type described in subparagraph 9.14
has occurred and is continuing, the number of directors constituting the Corporation’s board of
directors shall, immediately upon the request of the holder ot holders of & majority of the Class A
Preferred then outstanding, be increased by such number which, together with the number of
ditectors elected by the Class A Preferred pussuant to the Shareholders Agreement {(as such term is
defined in the Purchase Agresment) shail constifute 2 roinimum majority of the Board of Directors,
and the holders of Class A Preferred shall have the special right, voting separately as a single class
(with each Share being entitled to one vote) and to the exclusion of all other classes of the
Corporation’s stock, to elect individuals to £ill such newly created directorships, to temove any
individuals elected to such directorships and to fill any vacancies in such directorships. The special

right of the holders of Class A Preferred to elect members of the Board of Directors may be

oxercised at tho spacial moeting called pursuant.to this yjmmm,‘at any annual or other
spesial meeting of shareholders'and, to the extent and ixi the manner permitted by applicable law,
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pussuant to a wriften consent in lieu of a shareholders meeting. Such special right shall continue
until such time a3 there is no longer any Event of Noncompliance in existence, at which time such
special xight shall terminate subject to revesting upon the occurrence and continuation of any Event
of Nopcompliance which gives rise to such special right hereunder.

At any time when such special right has vested in the holders of Class A
Preferred, a proper officer of the Corporation shall, upon the written request of the holder of at least
ten percent (10%) of the Class A Prefemred then outstanding, addressed to the secretary of the
Corporation, call a special meeting of the holders of Class A Preferred for the purpose of ¢lecting
directors pursuant to this subparagraph. Such meeting shall be held at the carliest legally
permissible date at the principal office of the Corporation, or at such other place designated by the
holders of at least ten percent (10%) of the Class A Preferred then ontstanding. If such meeting has
not been valled by a proper officer of the Corporation within ten {10) days after personal service of
such written request upon the secretary of the Corporation or within twenty (20) days after mailing
the same to the secretary of the Corporation at its principal office, then the holders of at least ten
percent (10%) of the Class A Preferxed then outstanding may designate in writing one of their
number to call such meeting at the expense of the Corporation, and such meeting may be called by
such Person so designated upon the notice required for annuval meetings of sharehoiders and shali be
held at the Corporation’s principal office, or at such other place designated by the holders of at least
10% of the Class A Prefemred then outstanding. Any holder of Class A Preferred so designated
shall be given access to the stock record books of the Corporation for the purpose of causing a
meeting of shareholders to be called pursuant to this subparagraph,

At any meeting or at any adjournment thereof at which the holders of
Class A Preferred have the special right to elect directors, the presence, in person or by proxy, of the
holders of a majority of the Class A Preferred then outstanding shall be required to constitute a
quorum for the election or removal of any director by the holders of the Class A Preferred

exercising such special right. The vote of a majority of such quorum shall be required to elect or
Temove any such director.

Any director so elected by the holders of Class A Preferred shall continue to
serve as a director until the expiration of the lesser of: (a) a period of thirty (30) days following the
date on which there is no longer any Event of Noncompliance in existence; or (b) the remaining
peried of the full term for which such dizector has been elected. After the expiration of such thirty
{30) day period or when the full term for which such director has been elected ceases (prow.c%ed that
the special right to elect directors has terminated), as the case may be, the number of directors
constituting the board of directors of the Corporation shall decrease to such number as constituted
the whole board of directors of the Corporation immediately prior to the occurrence of the Event or
Events of Noncompliance giving rise to the special right to elect directors.

(i) If any Event of Noncompliance exists, each holder of Class A Preferred shall
also have any other rights which such holder is entitled to under any Fomzact or agreement at any
time and any other rights which such holder may have pursuant to applicable law.

H990000095%5

CE:ST 6E6T-LE—ddB




H99000009545

Section 10.  Registration of Transfer.

The Corporation shall keep at its principal office a register for the registration of
Class A Preferred, Upon the summender of any cextificate representing Class A Preferred at such
place, the Corporation shall, at the tequest of the tecord holder of such certificate, execute and
deliver {at the Corporation’s expense) a new cettificate or certificates in exchange therefor
representing in the aggregate the number of Shares represented by the surrendered certificate. Each
such new certificate shall be registered in such name and shall represent such number of Shares as
is requested by the holder of the surrendered certificate and shall be substantially identical in form
to the surendered certificate, and dividends shall accrue on the Class A Preferred represented by
such new certificate from the date to which dividends have been fully paid on such Class A
Preferred represented by the srendered certificate.

Section 11. Replacement.

Upon receipt of evidence reasonably satisfactory to the Corporation (an affidavit of
the registered holder shall be satisfactory) of the ownership and the loss, theft, destruction or
mutilation of any certificate-evidencing Shares of Class A Preferred, and in the case of any such
loss, theft or destruction, upon receipt of indemmnity regsonably satisfactory to the Corporation
(provided thar if the kolder is a financial institution or other institutional investor its own agreement
shall be satisfactory), or, in the case of any such mutilation upon surrender of such certificate, the .
Corporation shall (at its expense) execute and deliver in lieu of such certificate a new certificate of
like kind representing the number of Shares of such class represented by such lost, stolen, destroyed
or mutilated certificate and dated the date of such lost, stolen, desiroyed or mutilated certificate, and
dividends shall accrue on the Class A Preferred represented by such new certificate from the date to
which dividends have been fully paid on such, lost, stolen, destroyed or mutilated certificate.

Section 12. Definitions.
“Change in Ownership” has the meaning set forth in paragraph 4.1G hereof.

“«Common Stock” means, collectively, the Corpotation’s Common Stock and any
capital stock of awy class of the Corporation hereafter suthorized which is not limited to a fixed sum
or percentage of par or stated vatue in respect to the rights of the holders thereof to participate in
dividends or i the distribution of assets upon any liquidation, dissolution or winding up of the
Corporation.

«Common Stock Deemed Outstanding™ means, at any given time, the nurnber of
shares of Common Stock actually outstanding at such time, plus the number of shares of Common

Stock deemed to be outstanding putsuant to subparagraphs 6.1C() and 6.1C(iD) hereof whether or
not the Qptions or Convertible Securities are actually exercisable at such time.

«Conversion Stock” means shares of the Corporation’s Common Stock, par value
$0.01 per chore; providad that if there is a change suchthat the securities issyable Upon CONVETSION
of the Class A Preferred are issuad by an entity othét than the Comporation or there is a change in
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the type or cfass of securities 5o issuable, then the term “Conversion Stock™ shall mean one share of

. the security issuable upon sonversion of the Class A Preferred if such security is issuable in shares,
o; shall mean the smallest wnit in which such security is issuable if such security is not issuable in
shares.

L “Convertible Securities” means any stock or securities directly or indirectly
convertible into or exchangeable for Comtnon Stock.

“Fundamental Change™ bas the meaning set forth in paragraph 4L hereof,

“Invesfor Representatives” hkas the meaning set forthin the Shareholders
Agreement. '

“Junior Sccurities™ means apy capital stock or other equity securities of the
Corposation, except for the Class A Prefemed. S

“Liquidation Value” of any Share shall be equal to preater of (i) the sum of (a) the -
Market Price of the underlying Conversion Stock without regard to minority or illiquidity discounts ’
and (b) the cash value of all accrued and unpaid dividends on such Conversion Stoek; or (ii) the
principal value of the Class A Preferred (initially $31.32).

«Market Price” of any security means the average of the closing prices of such
security’s sales on all securities exchanges on which such security may at the tine be listed, or, if
there has been no sales on any such exchange on any day, the average of the highest bid and lowest
asked prices on all such exchanges at the end of such day, or, if on any day such security is not 5o
listed, the average of the representative bid and asked prices quoted in the NASDAQ System as of
4:00 P.M., New York time, or, if on any day such security is not quoted in the NASDAQ System,
the average of the highest bid and lowest asked prices on such day in the domestic over-the-counter
market as reported by the National Quotation Bureau, Incorporated, or any similar successor
organization, in cach such case averaged over a period of twenty-one (21) days consisting of the day
as of which “Market Price” is being determined and the twenty (20) consecutive business days prior
to such day. If at any time such security is not listed on any securities exchange or quoted in the
NASDAQ System or the over-the-counter markes, the “Market Price” shall be the fair value thereof
determined jointly by the Corporation and the holders of 2 majority of the Class A Preferred. I
such patties are ynable to reach agreement within a reasonable period of time, such fair value shall
be determined by an independent appraiser experienced in valuing securities jointly selected by the
Corporation and the holdets of a majority of the Class A Freferred. The determination of such
appraiser shall be final and binding upon the parties, and the Corporation shall pay the fees and

expenses of such appraizer.
“Qptions” means any rights, warants or options to subseribe for or purchase

Common Stock or Convertible Sscurities; provided, however, fhat the termn “Optionﬁ’ shall
expressly exclude options or securities issued as express_r.ly contemplated by paragrash 6.1B{in).
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. “.I’ersqn”‘ means an individual, a parmership, a corporation, a limited liability
company, 2 fimited l.fabxhty, an association, a joint stock company, a trust, a joint ventuxe, an
unmgoz;porated organization and a govemmental entity or any depariment, agency or political
subdivision thereof.

] B “Public Offe.ﬁng” means apy offering by the Corporation of its capital stock or
equity seourities to the public pursuant to an effective registration Statement under the Securities
?o:t of 1933, as then in effect, or any comparable statement vnder any similar federal stature then in

Ce.

“Purchase Agreement” means the Purchase Agreement, dated as of April 23,
1999, by and among the Corporation and certain investors, as such agreement may from time to
time be amended in accordance with its terms.

“Registration Agreement” means the Registration Agreement as defined in the
Purchase Agreement.

“Redemption Date” 25 to any Share means the date specified in the notice of any
redemption at the holder’s option or the applicable date specified herein in the case of any other
redemption; pravided that no such date shall be 2 Redemption Date unless the Liguidation Value of
such Share (plus all accrued and unpaid dividends thereon and any required premium with respect
thereto) is actually paid in full on such date, and if not so paid in full, the Redemption Date shall be

the date on which such amount js fully paid.

“Shareholders Agrecment” has the meaning set forth in the Purchase
Agreement.

“Subsidiary” means, with respect to any Person, any corporation, limited liability
corapany, partnership, association or other business entity of which (i) if a corporation, a majority
of the total voting power of shares of stock entitled (without regazd to the occurrence of any
contingency) to vote in the election of directors, managers or trustees thereof is at the time owned
or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that
Person of & combination thereof, or (i) if a Iimited liability company, partnership, association or
other business entity, a majority of the partnership or other similar ownership interest thereof is at
the time owned or controlled, directly or indirectly, by any Petson or on¢ or maore Subsidiaties of
that person or a combination thereof. For purposes hereof, a Person or Persons shall be deemed to
have a majority ownership interest in a limited liability company, partnership, association or other
business entity if such Person or Persons shall be allocated & maj otity of limited liability company,
partnership, association or other business entity gains or losses or s}:a}l be or control :rhc-. menaging
general partner of such limited liability company, partnership, association or other business entity.
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Section 13. Amendment and Waiver,

No amendment, modification or waiver shall be binding or effective with fespect to
any provision of Sections 1 to 14 hereof without the prior written consent of the holders of a
majority of the Class A Preferred outstanding ar the time such action is taken; provided that no such
action shall change (a) the rate at which or the manner in which dividends on the Class A Preferred
accrue ot the times at which such dividends become payable or the amount payable on redemption
of the Class A Preferred or the titnes at which redemption of Class A Preferred is to ocowr, without
the prior written tonsent of the holders of at least two-thirds of the Class A Preferred then
cutstanding, (b) the Conversion Price of the Class A Preferred or the number of shares or class of
stock mto which the Class A Preferred is convertible, without the prior written consent of the
holder of at least two-thirds ofthe Class A Preferred then oufstanding or (c) the percentage required
to approve any change described in ¢lauses (a) and (b) above, without the prior written consent of
the holders of at least two-thirds of the Class A Preferred then owtstanding; and provided further
that no change in the terms hereof may be accomplished by merger or consolidation of the
Corporation with another corporation or entity unless the Corporation has obtained the prior written
consent of the bolders of the applicable percentage of the Class A Preferred then outstanding. .

Section 14, Adjustments.

All numbers set forth herein which refer to share prices or numbers or amounts
will be appropriately adjusted to reflect stock splits, stock dividends, combinations of shares, and
ofher recapitalizations affecting the subject class of stock.

SecHon 15, Notices.

Except as otherwise expressly provided hereunder, all notices referred to herein
shall be in writing and shall be delivered by registered or centified mail, return receipt requested and
postage prepaid, or by reputable ovemnight courier scrvice, charges prepaid, and shall be deemed to
have been given when so mailed or sent (@) to the Corporation, at its principal executive offices and
(i) to any shareholder, at such holder’s addtess as it appears in the stock records of the Corporation
(umless otherwise indicated by any such holder).

X ®* % % %k K *
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CERYIFICATE OF
AMENDMENT AND RESTATEMENT OF
ARTICLES OF INCORPORATION OF
YUFL INTERNET INC.

First: The name of the Corporation is YUPT Internet Inc.

Second: The Articles of Incorporation of YUPI Internet Inc. (the "Corporation”) shall be
amended and restated to be and read as set forth in the First Amended and Restated Articles of
Incarporation of the Corporation attached heteto (the “Amended and Restated Articles of
Incorporation”).

Third: The Amended and Restated Anticles of Incorporation were duly approved and
adopted pursuant to unanimous written consent of the Board of Directors of the Corporation and
pursuant to majotity written consent of the Shareholders of the Corporation, cach on April 22,
1999, The number of votes cast in favor of the Amended and Restated Articles of Incorporation
by the Shareholders was sufficient for approval.

TN WITNESS WHEREOF, the undersigned has executed this Certificate as of the At
day of April, 1999.

Oscar Coen, Chie 3 cer
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