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ARTICLES OF INCORPORATION Es M n
OF ok @8y
'\‘.";.‘ O-\
VANAIR, INC., T B
a Florida corporation %’é ":;
o @

VANAIR, INC., a Florida corporation, hereby amends and restates its Articles of Incorporition as
follows:

FIRST: Attached hereto as Exhibit "A" is a copy of the Amended and Restated Articles
of Incorporation of Vanair, Inc., a Florida corporation (the “Corporation”).

SECOND: The Amended and Restated Articles of Incorporation contain amendments to the
Articles of Incorporation which require approval by the assent of ﬁfty—one percent (51%) of the
shareholders of the Corporation.

THIRD: The Amended and Restated Articles of Incorporation were adopted and approved o
by unanimous vote of the shareholders of the Corporation on January 31, 2000, and the number of votes cast o
for the amendment by the sharcholders was sufficient for approval.

FOURTH: The duly adopted Amended and Restated Articles of Incorporation supersede the
origimal Articles of Incorporation and all amendments thereto.

. P
Executed this _o{ day of February, 2000.

STATE OF FLORIDA )
) ss:
COUNTY OF LEE. Y T L . " S .

BEFORE ME, personally appeared, this ofdday of February, 2000, Dale G. Hafele, Vice-President
of Vanair, Inc., a Florida corporation, and he acknowledged that he executed the foregoing Certificate of
Restatermnent for the uses and purposes therem expressed Dale G. Hafele is (}ﬁ) personally known to me or

Ziotmy Public:_"S#ueas 7. D

%
P’ Susap Janeen Jones My Commission expires: _%é@é&ﬁa
j * My Commission CGEI4041

ey Expires Oct 18, 2000

308012_1




AMENDPED AND RESTATED
ARTICLES OF INCORPORATION
OF

VANAIR, INC,,

a Florida corporation
The undersigned, for the purpose of operating a corporation under the Florida General Corporation

Act, does hereby adopt the following Amended and Restated Articles of Incorporation.

ARTICIE]
The name of the corporation is Vanair, Inc., a Florida corporation (the “Corporation™).

ARTICLE IT

The duration of the Corporation is perpetual commencing upon the filing of these Articles of

Incorporation with the Secretary of the State of Florida.
ARTICLE Il

The Corporation’s business and purpose shall consist solely of the following:

() To acquire a general parinership interest in and act as the general partner of Vanair
Partners, Ltd., a Florida limited partnership (the “Parinership™), which is engaged solely
in the ownership, operation and management of the real estate project known as Naples
Walk Shopping Center located in Collier County, Florida (the “Property”), pursuant to
and in accordance with these Articles of Incorporation and the Limited Partnership
Agreement of the Partnership (“Partnership Agreement™); and

[(»)] to engage in such other lawful activities permitted to corporations by the General
Corporation Laws of the State of Florida as are incidental, necessary or appropriate to
the foregoing.

ARTICLE IV
The Corporation is authorized to issue Seven Thousand Five Hundred (7,500) shares in the
aggregate, which shares shall be of a single class of common stock and shall have a par value of One Dollar

($1.00) per share.
EXHIBIT “A”



ARTICLE V
The street address of the initial registered office of the Corporation is cfo North American
Properties - Southeast, Inc., 12995 South Cleveland Avenue, Suite 214, Fort Myers, Florida, 33907 and the
name of its initial Registered Agent at such address is Pale G. Hafele. The principal office of the
Corporation is located at c/o North American Properties - Southeast, Inc., 12995 South Cleveland Avenue,
Suite 214, Fort Myers, Florida 33907.
ARTICLE VI

The Corporation shall have at least one (1) Director. The initial Board of Directors of the

Corporation shall be comprised of four (4) Directors whose names and addresses are:

Thomas L. Williams 212 East Third Street, Suite 300
Cineinnati, Ohio 45202

W. Joseph Williams, Jr. 212 East Third Street, Suite 300
Cincinnati, Ohio 45202

Richard W. Grote 212 East Third Street, Suite 300

Cincinnati, Ohio 45202

Thomas D. Grote 212 East Third Street, Suite 300
Cincinnati, Ohio 45202

The name and address of the incorporator is:
Dale G. Hafele

12995 South Cleveland Avenue, Suite 214
Fort Myers, Florida 33907

ARTICLE VIII

These Articles of Incorporation may be amended by the assent of fifty-one percent (51%) of the

shareholders of the Corporation.
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(a)

(b)

(©)

+ ARTICLE IX

At all times at which the directors of the Corporation shail take, or shall be required to
take, any action in such capacity and until such time as all obligations of the Partnership
secured by the Property pursuant to the terms of the first lien Mortgage in favor of
Amresco Capital, L.P., a Delaware limited partnership (the “Mortgage™) have been paid
in full, there shall be at least one Independent Director. “Independent Director” shall
mean a director of the Corporation who is not and has not been at any time during the
preceding five (5) years: (i) a stockholder, director, officer, employee or partner of the
Corporation or any of its affiliates; (ii) a customer, supplier or other person who delivers
more than 10% of its purchases or revenues from its activities with the Corporation or
any of its affiliates; (iii) a person or other entity controlling or under common control
with any such stockholder, partner, customer, supplier or other person; or (iv) a member
of the immediate family of any such stockholder, director, officer, employee, parter,
customer, supplier or other person. (As used herein, the term “Control” means the
possession, directly or indirectly, of the power to direct or cause the direction of
management, policies or activities of a person or entity, whether through ownership of
voting securities, by contract or otherwise.)

With the consent of the initial stockholders of the Corporation, which consent the initial
stockholders believe to be in the best interest of the initial stockholders and the
Corporation, no Independent Director shall, with regard to any action to be taken under
or in connection with this Article, owe a fiduciary duty or other obligation to the initial
stockhelders nor to any successor stockholders (except as may specifically be required
by the statutory law of any applicable jurisdiction), and every stockholder, including
each successor stockholder, shall consent to the forgoing by virtue of such stockholder’s
purchase of shares of capital stock of the Corporation, no further act or deed of any
stockholder being required to evidence such consent. Instead, such director’s fiduciary
duty and other obligations with regard to such action under or in connection with this
Article shall be owed to the Corporation (including its creditors). In addition, no
Independent Director may be removed unless his or her successor has been elected.

Notwithstanding any other provision of these Articles and any provision of law that
otherwise so empowers the Corporation, the Corporation shall not, without the
unanimous consent of the Board of Directors, including the Independent Director, do any
of the following:

@ engage in any business or activity other than those set forth in Article Il or cause
or allow the Partnership to engage in any business or activity other than as set
forth in its Partnership Agreement;

(ii) incur any indebtedness or assume or guaranty any indebtedness of any other
entity, other than the Mortgage and indebtedness permitted therein and normal
trade accounts payable in the ordinary course of business;

(iii)  cause the Partnership to incur any indebtedness or to assume or guaranty any
indebtedness of any other entity, other than the Mortgage and indebtedness
permitted therein and normal trade accounts payable in the ordinary course of
business; ' o B ' oo '



(iv)
)

(1)

(vii)

(viii)

(ix)

)

»

dissolve or liquidate, in whole or in part;

cause or consent to the dissolution or liquidation, in whole or in part, of the
Partnership;

consolidate or merge with or into any other entity or convey or transfer or lease
its property and assets substantially as an entirety to any entity;

cause the Partnership to consolidate or merge with or into any other entity or to
convey or transfer or lease its Property and assets substantially as an entirety to
any entity.

with respect to the Corporation or the Partnership, institute proceedings to be
adjudicated bankrupt or insolvent, or consent to the institution of bankruptcy or
insolvency proceedings against it, or file a petition seeking or consenting to
reorganization or relief under any applicable federal or state law relating to
bankruptcy, or consent to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator (or other similar official) of the Corporation or the
Partnership or a substantial part of the property of the Corporation or the
Partnership, or make any assignment for the benefit of creditors, or admit in
writing its inability to pay its debts generally as they become due, or take
corporate action in furtherance of any such action;

amend Articles I, IX, X and XI of these Articles of Incorporation of the
Corporation or approve an amendment to Sections 1.3, 3.2, 3.10, 6.5, 10.1 or
15.1 of the Limited Partnership Agreement governing the Partnership; or

withdraw as general partner of the Partnership.

So long as any obligations secured by the Mortgage remain outstanding and not paid in full, the

Corporation shall have no authority to take any action in terms (i) through (vii) and (ix) and (x) above

without the consent of the holder of the Mortgage.

ARTICIE X ) .
The Corporation shall: - 7
() maintain books and records and bank accounts separate from those of any other person;
b maintain its bank accounts and all its other assets separate from those of any other person
or entity;
(c) hold regular Board of Director and stockholder meetings, as appropriate, to conduct the

business of the Board of Director, and observe all other Board of Director formalities;
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hold itself out to creditors and the public as a legal entity separate and distinct from any
other entity;

prepare separate tax returns and financial statements, or if part of a consolidated group,
then it will be shown as a separate member of such group;

allocate and charge fairly and reasonably any common employee or overhead shared with
affiliates;

transact all business with affiliates on an arm’s-length basis and to enter into transactions
with affiliates on a commercially reasonable basis;

conduct business in its own name, and use separate stationery, iﬁvdiééé and checks;
not commingle its assets or funds with those of any other person;

not assume, guarantee or pay the debts or obligations of any other person;

to pay its own liabilities and expenses only out of its own funds;

to pay salaries of its own employees from its own funds;

to maintain sufficient number of employees in light of its contemplated business’
operations;

not to hold out its credit as being available to satisfy the obligations of any other person
or entity;

not to acquire the obligations or securities of its affiliates or owners, including partners,
members or sharcholders, as appropriate;

not to make loans to any other person or entity or to buy or hold evidence of
indebtedness issued by any other person or entity (other than cash and investment grade

securities);

not to pledge its assets for the benefit of any other person or entity other than the holder
of the Mortgage;

to correct any known misunderstanding regarding its separate identity;
not to identify itself as a division of any other person or entity; and
to maintain adequate capital in light of its contemplated business operations.

ARTICLE XT o o

No transfer of any direct or indirect ownership interest in the Corporation such that the transferee
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owns more than a 49% interest iﬁ the Corporation (or such other interest as specified in the Mortgage or
by a rating agency) may be made unless such transfer is conditioned upon the delivery of an acceptable
non-consolidation opinion to the holder of the Mortgage and to any applicable rating agency concerning,
as applicable, the Corporation, the new transferee and/or their respective customers.
ARTICLE XTI . o . B -

The Corporation may be dissolved with the assent of not less than two-thirds (2/3) of the

shareholders.

IN WITNESS WHEREOF, the undersigned Vice-President of this Corporation has executed

2
these Amended and Restated Articles of Incorporation thisz ~day of February, 2000.

STATEOFFLORIDA )
)5S )
COUNTY OF LEE o )

The foregoing instrument was acknowledged before me this 2af . day of February, 2000, by Dale
G. Hafele, Vice-President of Vanair, Inc., a Florida corporation, on behalf of the corporation, who {¢) is

personally known to me, or who { ) has produced - ___asidentification. ___ = _
N NOTARY RUBLC B T
My Gomemission GG584041 Name: _O#San JT. JonfS N
Expiraa Oct 16, 2000 ’ o (Type or Prlnt)

My Commission Expires: /05/4 /27D U
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