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ARTICLES OF AMENDMENT 03#0?2; 5
e Hiz:
TO ARTICIES OF INCORPORATION Hﬁiﬁ??ﬂﬁyij Y
7!1': o FS"'
. F. o {A .
OF ATRO PHARMACEUTICALS, INC. "iaﬁgm
AN The pame of the Corporation is Aero Pharmaceuticals, Inc.

2. Articles III of the Articles of Incorporation is hereby

anended to add the Xnllowing:

“The maximum number of preferred sasuritiss that
the Corporation is authorized to issue and have
outstanding a2t any one time is 20,000,000 shaces

having ne¢ par value.”

3. drticle IIT of +he Articles aof Incorporation of the
Corporation is hereby amended to add the language contained in Exhibit
“A* attachag herets and incorperated herain by refarence,

4. Artigle VII i1s hereby amended ta delefe any refarence to the
allogation of Class B Common Stock and Artlicle XIT of the Articles of
Intorporation iLs heyehy amended to add the languzge contained inm Exhihit
“B¥ attached hereto and incerporated herein by reference. -

5. The foregoing amendments were adopted by Written consent of
all of the Beard of Dirsctors of the Company on Novembesr 19, Z003.

6. The foregoing amendments were approved by written congent of
& majority of the sharcholders of the Corperation aligible to vote and
the number of votes cast is sufficienc for approval,

IN WITNESS WHEREOF, the undersigned has executed theﬁe Articles of

RAmendment to Artieles of Incorporation this 13 day of Novembex, 2003.

Ford 7 A

Richard L. Klei
Chief Exucutive QFfficer
and Director :

sershwinukenconpentyde sl ons mendnest. 602



EXHIBIT A
AZRO PRARMACEUTICALS, INC.

Series A Preferred Stock, No Par Value

Statement of Rishts and Preferences

The preferences, Hmitations, voting powers and relative rights granted to and imposed anthe

Series A Preferred Stock (the “Seyies A Preferied”) of Aeve Pharmaceuticalt, Inc. (the
shares, are gs set forth balow. The

“Cowporation”), which seces shall consist of .
following preferences, Fmitatious, voting powers and refative rights of the Series A Preferrad ere

subject 16 desigmation by the Board of Directogy af the Corparation {the “Board™) of any :ubs‘equ?nt
garies of Praferrad Stock, a3 defined ix the Arficles of Incorporation as aineénded (r_]:w Aricles™,
putsuant to authority granted by the Articles, and to the terms any such subsequent series of Preferred

Srwock

1. Designation And Ameunt,

The shares of such series shall be desipnated 22 “Serjes A Prefarred Siock™ and the

authorized mamber of such sharex shall be 10,000,000,

2. Dividend Righes.

The holders of Series A Preferred Stock shall be entiled to dividands only if; when and to
the extent declared by the board of directors on the Series A, Preferred Stock.

3 Voting Righes.

(8)  General Rights, Except as provided in Section 3(b), the holders of shares
of the Serira A Preferred shafl pot he entitled to vote.

(B}  Separsts Voile of Series A Prefesred. For 50 long as sheres of Seies A
Preferred vemain outstanding, in addition to any other vote or consent raquired by law, the vote or
wriiten consent of the holders of at least 0% of the outstanding Seriey 4, Preferred shall be
necedsary for effecting or validating the following acdons:

{0 Any amendmen, alteration or cepeel of any provision of the Articles

:1:; the By!acbiv:n of tht; Corparation (including any flling of a Certificate of Designation), thar
&rs or g*3 the powers, preferences or ather rights, privileges, or restricti

Series A Preferred; g, prinleges, of ietons of the

Stock. () A change to the number of suthorized shares of Sexjes A Preferred



4, Liquidztion Rights.

(@  Upon any liguidation, digsolution or winding up of the Corporation, whether
voluntary or invalucrary (2 “Liquidgtion Event™), before any diswibution or payment shall be made
to the holders of any Comrmnon Stock, the holders of Serios A Preferred, subject to the ri.::r,hts of
holderx of any othet series of Preferred Stock that have rights equal to or supesior ta the nght of
holders of Series A Prefeyred with respect to the distribation of assets upon & Liguidation Bvent,
shall be entitled 10 be paid out of the 23sets of the Corparation legally available for distribution, or
the considerution recsived in such transsction, an amount per share of Series A Preferred equal to
the original issue price of the Shares (as adjusted for any stock dividends, combinutions, splits,
recapitalizations snd the Jike with ragpect to such sharves after the filing date hereof) for each share
of Series A Preferred held by them. If, upon any Liguidadon Bvent, the assets of the Corporation
{or the consideration reverved in such fransaction) shall be insufficient to make payment in full to
all holders of Series A Prafacred afthe liquidation prefsrence set forth in this Szction 4(g), then such
agsets {or consideration) shall be distributed among the bolders of Series A Preferred at the time
outstanding, ratably in propartion to the full amounts to which they would otherwise be respectively

entitled,

(&)  Subject to the rights of the holders of shares of any other series of Preferred
Stock then cutsianding that have rights ranking equal to or superior to the rights of holdets of the
Sertes A Preferred with respect to distribution of sssets upon & Liquideation Event, after the payment
of the ful} liquidation preference of the Series A Preferred aa st forth in S¢ction 4() above, and any
other seties of Preferred Stoek with righes ranking equal to the Saries A Preferrad with respect to
distribution of assets upon a Liquidetion Event have been paid in full their respactive liguidation
preferences, the ashets of the Corporation legally available for distribution in such Liquidation Event
(or the consideration received in such. transaction), if any, shalt be distributed ratably to the holders
of the Common Stock aod Series A Preferred on en as-comverted to Common Stock basis,

_ (¢} The"original issue price” of the Series A Preferred shall be $2.00, No shares
of Series A Prefarred ghalt be issued for a price of less than $2.00.

5. Autematic Canversioh.

(2}  Intheeventofa Changein Control, the holders of the Series A Prefarred shall
:: :lémﬂaﬂf-‘ﬂly converted into & fully paid and non-essessabile share of Common Stock on a one~to-

(6)  Forthe purposes af this Sgotign 5 “Change in Control” shall mean
@) the acquisition (other than from the Company) by any person, entity or “gro;.zp", within the

E:ai;:f nfgeaﬁcfn 13(d)(3) or 14(d)(2) of the Securities Exchange Act, of more than 50% of either
outatanding shares of the Company's Comman Stacl or the counbined voting power of the
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Company’s thea outstanding voting securities entitled to vote generally in :he':lzctiun qf directors
(hereinafter referred to as the ownership of “Controlling Interest”) excluding, far this purpose,
any nequisitions by (A) the Company or ita Subsidiaries, (B) any peraan, entity or “group” that as
of the date of this Amendment owns bepeficizl pwnership (within the meaning of Rule 13d-3
promuigeted under the Securivies Exchange Act) of 2 Controlling Interest or {Cy any employee

henefit plan of the Company or jts Subsidiaries,

(i) closing of & reorganization, merger, consolidation or other form of corperate wansaction or
yrries of transactions, in exeh cave, with respect to which persons who were the shareholders of the
Compeny immediately prior ta such rearganization, merger or consolidation or ather transaction do
not, immaediately thereafter, own more than 50% of the cambined voting power estilled to vote
generally in the clection of directars of the rearganized, merged or copsalidated company’s then
outstanding Voting securities, in substantially the same proportions as their ownership immedistely
prior to such rearganization, merger, consalidation or other transaction,

(<) The halders of the Serles A Preferred shall be gutomatically converted into a
fully paid and non-zssessable share of Common Stock on 2 one-to-one basis immediately on such date
that any of the Cawmpany’s sscuritieg (including the Company's Cosman Stock) becomes sligible to
be publicly traded in either (i} the Pink Sheets L1.C; or an the (i) OTC Bulletin Board; (iti) The
Wasdag SmallCap Market, (iv) The Nasdag Nationat Market; of (v) any recognized national sesurities

exchange,

6. Optienal Conversion Rights.

. The bolders ofthe Series A Preferred xnd the Company shall have the following rights
with regpect to the canverdion of the Series A Preferred into shares of Common Stock (the

“co Rights™):

(a}  Bolder's Option to Convert, Subject to and in compli i

. ( ; 0 . mopliance with the

2;:,:1:;?:{5 of this Section 8, any sfga:m of Series A Preferred may, at the option of the holder, be

Sonve ; P::F::ry ;uuu t;lfl.)ﬂ fully paid and nonassessable shares of Commen Stock, Fach share of
. . ; . ) .

epieobicliniy ,Skaath. e entitled to be converted into one share (as adjusted purstant to Sestion

(2}
(b} Cﬂmpih)"! Dption o Convert. Ar any time beg]:rming ope Year from the

dat
o: ; t:rt{:ls aﬁznémm. the Company shall have the option to convert il Series A Preferred
nding ommen Stock, Ifthe Compeany elects ra make this conversion, sach share of

-



Qeries A Preferred shall be mutamatically converted without forther actior on the part of the holder
gs of the date of the board resclution into one share (as adjusted pursuant to Section 8) of fully
paid and non-assessable Compeon Stack, as adjusted pursuan to Section 8.

(2

7. Mecharnics of Convergiong

(2) Optional conversions. Each holder of Series A Preferced who deaires to
convett the azme into shares of Common Stack pursuant to Seetion 6(x) shall
surrender the certificate or certificates therefor, duly endorsed, at the office of the
Corporation or any transfer sgent for the Series A Preferred, and shell give written
natice to the Corporetion at such office that such bolder elects to corvert the ame,
Such notice shall state the aumber of shares of Series A Preferred being convested.
Therevpon, the Corparation shall promptly jssue and deliver at such office to such
holder o cartificate or certificates for the number of shares of Common Stack to
which such halder is entitled and shall promprly pay (i) in cash or, to the extent
sufficiant funds are not then legally available therefor, In Comron Stock (ar the
Common Stack’s fair market value determined by the Board ag of the date of such
conversion), any declared and unpaid dividends o the shares of Series A Preferred
being converied and (if) int cagh (2t the Common Stack’s fair market vakue
determined by the Board as of the date of such conversion) the value of any
fracvional share of Coroman Stock ptherwise issuable to any holder of Series 4
Preferred. Sueh conversion shall be deemed to have heen made at the close of
business on the date of such surrender of the certificates reprasenting the shares of
Series A Preferred 1o be converted, and the person entitled 1o receive the shares of
Common Stock issuable upon such conversian shall be treated for all purpases as
the record halder of guch ghares of Comman Stock on such date,

' (t)  Antomatic conversions. In zny automatic comversion, the outstandi
shares of Series A Preferred chall be converted auramaytically without any ﬁ.zrti:er action by ;:ﬁ
holders of such vshs.res_aud whether or act the certificates representing such shares are surrendered
10 :.hr' Corpo'ranon or i3 wransfer agent; pravided, however, that the Corporation shall not ba
obligated zo jayue certifivates evidencing the shates of Corszmon Stock issuable upon mich
cur;:':rézan unln.ss the F&mﬁcates evidencing such shares of Seriex A Prafarred are either dalivered
o Orporahon or its transfer agent as provided below, or the halder notifies the Caorporation or
;r.s tranafer agent thet such certificates have besn lost, stojen or destroyed and exscutes an
i:ainl eﬂmtrmm m‘;:fﬁ:;ﬁ‘ :‘;‘lthe Corporation to indemnify the Corporation from 2oy loss incurred by
Sy hection Wi S0 cerhﬁc:ates._ Upon the necurtence of such suromaric conversion of the

erred, the holders of Series A Praferred ghall surcender the certificmes representing
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such shares at the office of the Corperation or any transfer agent for the Serles A Preferred.
Thereupon, there shall be issued and delivered to such halder pmmgﬂy at such nﬁua and inits
name 2s ¥hown on such surrendered certificate or certificates, & vertificate o certificates for the
oumber of shares of Common Stack into which the shares of Secies A Proferred surrendered were
convertitle on the date on which such eutomatic conversion pecurred.

TAdjustments.

()  Adjustment for Stock Splits, Stack Dividends, Stock ]Jiatrihutiolns and
Combinations. If at any time or froc time 1o time after the date that the first share of Serieq A
Preferred ja jssusd the Corporation effests & subdivision (through split, dividend ar other
distribution) of the cutatanding Commen Stock without & corresponding subdivision of the Saries
A DPreferred, the Series A Preferred conversion rate (which is 111 ag of the date of this
smendment) in effect imnmediately before that subdivision shafl be praportionately adjugted.
Canversely, it at any time or from time to time after original issuance the Corporation combines
the autstanding shares of Comnmon Stock into a smaller number of shares without & carresponding
combinztion of the Series A Preferred, the Series A Proferred conversiop rate in effect
immecliately before the combinetion shall be proportionately adjusted, Any adjustment under this
Socrion 8(a) shall become effective a1 the close of business on the date the subdivision or
combination becomas eifective.

(®)  Adjustment for Reclassification, Exchange and Substitution, Ifat any
thne or frops time te time after original lssuance, the Common Stock jssuable ypon the converdon
of the Series A Preferred is changed into the same or a different oumber of shares of any class or
classes of stock, whether by recapitalizarion, reclassification or otherwise (other than a Change of
Control as defined in Section 5 or a subdivision or cambination of shares or stock dividend or a
reorganization, mecger, consolidation or sele of assets provided for elsewhere in this Scriog 8), in
any such event each holder of Series 4 Prefetred thall thes have the right to convert such stock
into the kind and amount of stock end other securities and property receivable upon such
recapitalization, reclassification or ather change by holders of the maxinmm number of shares of
Common Stock into which such shares of Seties A Preferced could have been converted
immediately prior fo such recapitalization, reclassification or change, all subject 10 farther
fgtes:;:mt as provided herein or with respect 1o such other sscurities or praparty by the terms

(¢)  Reorganizations, Mergers or Conselidations, If at an i i
) . . y time ar from time
ta Ume after the Original Tasua Date, theve is 2 capital reorgenization of the Corumon Stock or the
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wmerges or cansolidation of the Carporation with or into anather corperat{on er n-moﬂaer entity or
persan (other then & Change of Control as defined in Section § or & recapitalization, subdivision,
combination, reclassification, exchange or substitution of shares provided for elsewhere in this
Qecting ), as a part of sich capital rearganization, provision sball be made sa that the holders of
the Seriss A Preferred shall thersafter be entitled to receive the swmbsr of shares of stock or other
securities or property of the Corporation to wiich a holder of the number of shaves of Common
Stock delivershle ugon conversion of the Series A Praferred would have been entitled on such
capical reorganization, subjecr ta adjustment in respect of such stock or securities by the terms
thereof , In any such case, appropriate adiustment ghall ba made in the application ofthe
provisions of this Sectipn 8 with respect to the rights of the holders of Series A Preferrsd after the
capital regrganization to the end that the provisions of this Sectjon 8 (including adjustment of the
Series A Prefarred conversion rate then in effect and the number of ahares issnable tpon
conversion of the Series A Preferred) shall be applicable after that event and be as nearly
equivajent as practizable.

(d)  Fractional Shares. No fractional shares of Common Stock shall be jssued
upan conversion of Series A Preferred, All ahares of Comnmon Stock (inchading fractions thereof)
issanble upon conversion of more than one shars of Seriss A Preferved by 2 holder thereof ghall be
appregated for purposes of detarmining whether the conversion would result in the issuance of any
fractional share, If, efter the afarerzentioned aggregation, the conversion weuld result in the
issuance of any fractional share, the Corparation shall, in ljen of issuing any fractional share, pay
cash squel to the product of such fraction multiplied by the Comman Sracle’s fair market value (as
determined by the Board) on the date of canversion. '

(&)  Reservarion of Stock Insuahle Upen Conversion, The Corporation shel)
at all fimes reserve and keep available out of its surhotized but unissued shares of Common Stosk,
solely for the prrpose of effecting the conversion of the shares of the Seriss A Preferved, such
nuznher of ita shares of Commaon Stoek: 25 shal] from time to time be sufficient to effect the
conversion of 21l outstending sheres of the Series A Preferred. Ifat any time the number of
aurhotized but unissued shares of Common Stack shall not be sufficient to effect the comversion
of all then outstanding shares of the Series A Preferred, the Corporation will rake such corporate
action as may, in the opinion of itg counsel, be necessary to inerease its awthorized but unissued
thares of Common Stock to such number of shares as shall be syfficient for such purpose.

N () Notices. Any notice required by the provisions of this Section 8 shall be j
writing ang. aball he deermed effactively given: (i} upon persoial delivery 14 the pagty to be "
;::t:ﬁe:% i) wh»-ag !ent‘by ronfirmed electranic mail or facsimile if sent during pormal husiness
- 21: ot the recipient, if not, then op the next business day, (ili) five days after having bezn sent
dy glotered or certilied mat, T yeaeipt fequested, postage prepaid, or (iv) one day after

spout with 2 gatonaily recognized overnight cousier, specifing next day delivery, with

-~



varification of receipt. All notices shall be addressed to sach halder of record at the eddress of
such holder appsariog on the books of the Corporation,
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EXHIBIT B

i I i i i harmaceuticals, Ine.
The following laoguage in Article V1L of the Articlas of Tncerporanion of Aeto P iticals,
(the "Corpgfaﬂnn“} is hereby delered and Article IO of the Articles of Incorporation of the

Corporation are hereby smended to read 23 fallows: .

10,000,000 shages of Commion Stock shall be allocated as “Cless B” Common Stock. Class B
Common Stock shall have the foflowing rights.

Par Value of $0,03 per share

No dividend may be declared on the Class B Common Stock

No voting rights

May not be transferred except pursuant 1o the federal scourities lavs

In case of dissolution of the Corporation, Class B Common Stock holders are subordinale

1o all other shareholders

. I the event of (a) a Change of Control (a5 hercinafter defined) or () any of the Company’s
securities (inchuding the Company’s Coramon Stock) becomes eligible to be publicly traded
in either (i) the Pink Sheets LLC; or (i) OTC Bulletin Board; (iii)} the Nasdaq SmallCap
Market; (iv) the Nasdag Narional Market; or (V) aty recognzed pational securities exchange.
the Class B Common Stack shall sonvert into regular Common Stosk, with all rights and
privileges, on a one-to-one basis

. Az mty tima after July 1, 2004, the Company shall have the option to comvert all Class B

Cornmon Stock owtstanding into Comman Stack,

= 3 = v A

For purposes of this section, Change of Control is defined as:

(i The closing ofarecrganizatian, megger, congolidation orother

f‘o;m of corporata transaction or geries of transactions, in cach case, with respect to which persons
":; n:; :l«:ix;en :'hc sha.n?huiders of the Company immediately prior to such recrganization, merger or
el ; ﬂ;u' Oﬁr traugactien do not, ;mmcc’fuately thereafter, own more than 50% of the
rccged ot con i lii:d or entitlad 10 vote generally in the election of directars of the reorganized,
aed company’s then outstapding voting securities, in substantially the same

Proportions a8 their ownership | i ' L
ather trznsaction: p immediataly prior (5 such reorganzation, merger, consolidation or

()  the 2equisition (othe
er: i « ot rehian from the C
Ex :;:.usznig crf group®, within the mzaning of Section 13(d)(3)D$pi&2ﬂ h%r o ...
» OF more than 50% of eith : {d)(2) of the Securities
Stock o7 the combined vag, ttier the thent owtstanding sharss of the Company’s C
to vote generally in the afcggf crfuf;.‘h"‘ Cotpany’s then outstanding voting securities 2:;[3:3
“Controlling Interest”) oo OF dixectors (hereinafier refurred to a5 the '
Subsidiaries, excludmg, for this PUTpOse, any acquisitions b ownership of: g
; (B) any ‘?gf:‘:’];;;':gi:f ';gﬁrp” that 25 of the date o);‘ %fsﬂfmiﬁ?:ﬁinf i
g of Ruls 13d-3 promyl - IETL DWIY
erest or gated under the Securiyes Ex.
(€} any employes benefs: plag of the Company orﬁgﬁiﬁ;ﬁe
ies,



