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ARTICLEE OF AMENDMEWT é;
™
TO ARTICLES OF INCORPORATION =
OF AERD PHARMACEUTICALS, ING.
1.

The name of the Corporation is Aerc Fharmaceuticals, Ins
“Corporation”) .
A Article III

Articles of

Incorporation of the
Corporation is hereby amended to reflect that the date upon which the
Company has tha right to convert Series B Preferred Stock te Common

étnck'has been changed to January i, 2007, in Exhibit “C” attached
hersto and incorpeorated herein by reference,
5.

The foregolng amendment was adopted by written consent of all
2005.

of the Mambers of the Board of Directors of the Company on January 17,
6.

The foregeoing amencment was approved by written consent of &

majority of the shareholders of the Corporation eligible to vote apd the
number of votes cast fg sufficient for approval.

IN WITNESS WHEREOF, the undersigned has executed these Articles of

Amendment to Articlas of Incorporation this 17% day of Januaxry, 2005.

Richard L. Albl

Chief Executive Qfficar
end Director
peroimiay kepgensant sASTiGns\ anandmens . G013

~
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EXHIBIT C

AERO PHARMACEUTICALS, INC.
Series B Preferred Stock, No Par Value

Statement of Rights and Proferences

The preferences, limitations, voting powers and relative rights granted to and impo:v.ed on t'I!w
Series B Prefurred Stock (the “Series B Praferred”) of Aero Pharmaceuticals, Inc. (thc_ Corporatior™),
which series zhall copsist of 10,000,000 shares, are as set forth below, Thle follow:rgg pn_:t‘ercnces,
limitations, voting pawers and relative rights of the Series B Preferred are subject to designation by the
Board of Directors of the Corporation (the “Board™), and of any subsequent series of Preferred Stock,
23 defined in the Articles of Tncorporation as amended (the “Articles™), pursusnt to asthority granted by
the Articles, and to the tarms of ths Series A Preferred Stock any such subsequent series of Preferred

Stock.
1. Detignation And Amount,

‘The thares of such series shall be designated as “Sertes B Preferred Stock” and the authorized
number of such shares shall be 10,000,600, '

2. Dividend Rights.

The bolders of Series B Preferred Stock shall be entitled to dividends only if, when and to the
extent declared by the board of direatars on the Series B Preferred Stock.

3.  Voting Rights.

-(8)  General Rights, Pxcept as provided in Section 3(b), the holders of shares of the
Serieg B Prefarred shall not be entitled to vote.

(b)  SeparateVoteof Series B Preferred. For 50 Jong as shares of Seriss B Preferred
remain cutstanding, in addition to any other vote or consent required by law, the vote or written: conscat
of the holders of at least 80% of the outstanding Series B Preferred shall be necessary for effecting or

valideting the faliowing actions:

@ Any amecdreent, alteration or repenl of any provision of the Articles or
the Bylaws of the Corporation (including any filing of 2 Certificats of Designation), that alters
or changes the powers, preferences or other rights, privileges, or restrictions of the Series B
Preferred;

()  Achangeto the number of authorized shares of Seriss B Preferred Stock.
4. Liguidation Rights,

_ (&), Upon any liquidation, dissolution or winding up of the Corporation, whether
voluntary or invohurtery (2 “Liquidation Event™), before any distribution or payment shall be made to

R
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the holders of any Common Stock, the holders of Series B Preferred, subject to the tghts of holdv_m of
Series A Prefecred Stock and any other series of Preferred Stock that have rights equal to or superior to
the right of holders of Series B Preferred with respect to the distribution of assets upon 2 I.:Iqtgtdm‘:mn
Event, shall be entitled to be paid out of the assets of the Corporation legally avajlable for distribution,
or the consideration recsived in Such transaction, an amount per share of Series B Prefecred equal to the
origina) issue price of the Shares (as adjusted for any stock dividends, combinations, splits,
recapitalizations snd the like with respect to such shares after the fling date hereof) for each share of
Series B Prafrred held by them. If, upon any Liquidation Event, the assets of the Corporation (or the
consideration reccived in such transaction) shall be insufficient to make payment in full to all holders
of Series A Preferred of the liquidation preference set forth in this Section 4(a), then such nssets (or
congideration) ghall be distributed among the holders of Series B Preferred at the time outstanding,
ratably in proportion to the fiull amounts to which they would otherwise be respectively entitled.

(&)  Subjest to the riphts of the holders of shares of Series A Preferred Stock and any
other series of Prefarred Stock then outstanding that have rights ranking equal to or superiorto the rights
of holders of the Series B Preferred with respect 1o distribution of assets upon a Liquidation Event, after
the payment of the full liquidation preference of the Seriss B Preferred as set forth in Section 4(a) above,
and any other series of Preferred Stock with rights ranking equal to the Series B Preferred with regpect
to distribution of sssets upon e Liquidation Event have been paid in full their respective liquidation
preferences, the assets of' the Corporntion legally available for distribution in such Liquidation Bvent (or
the consideration received in such transaction), if any, shall be distributed ratably to the holders of the
Common Stock, Series & Preferred Stock aad Series B Preferred Stock on an ag-converted to Comimon

Stock basis,
{¢)  The “originaf issue price” of the Sedes B Preferred shall be $2.00,

5. Automatic Conversion,

(a)  Inthe event of'a Change in Control, the nolders of ths Series B Preferred shall be
automatically canverted into 2 filly paid and non-assessable share of Common Stock on & one-to-one
basis,

{b) For the purposes of this Section 5 “Change in Control” shall mean

(i) the aequisition (other than ftam the Company) by any person, entity or
“group”, within the meaning of Section 13(d)(3) or 14(d)(2) of the Securities Exchange
Act, of more than 50% of cither the then outstanding shares of the Company’s Common
Stock or the combined voting power of the Company’s then outstanding voting securities
entitied to vote generally in the election of directors (hersinafter refarred o as the
ownership of a “Centrolling Interest™) excluding, for this purpose, any scquisitions by
(A) tllze Company or its Subsidiaries, (B) any person, entity or “group” that as of tha date
of this Amendment owns beneficial ownership {within the meaving of Rule 13d-3
pronuigated under the Securities Exchange Act) of a Controlling Interest or (C) any
smployee benefit plan of the Company or its Subsidiaries,

(i)} closing of areorganization, merger, consolidation or other form of corporate
teansaction or series of transactions, in each case, with respect 10 which persons who

-
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were the sharcholders of the Company immedintely prior to such reorganization, merger
ar consolidation ar other transaction do not, immediately thereafter, own more than 50%
of the comhined voting power entitled to vote goneraily in the election of ﬂlt'B‘ﬂtOt'.S.Df r.l?e
reorganized, merged or consolidated company's then outs!;anding_ voting securities, in
substantially the same proportions as their ownership immedjately prior to such
reorganization, merger, consolidation or other transaction.

(¢)  Theholders ofttie Series B Preferred shail be automatically converted into 2 fully
paid and non-assesseble shure of Common Stock on & one-to-ane basis immediately on such date that
any of the Company’s sscurities (including the Company’s Common Stoc.k) becomes eligible to be
publicly traded in cither (3) the Piok Sheets LLC; or on the {ii) OTC Bullet:p Board; (l‘u') The Nasdaq
SmallCap Market; (tv) The Nasdaq National Market; or (v) a0y recognized national securities mxchange.,

6. Optional Conversion Righty.

The holders of the Series B Preferred and the Company shall have the following rights
with respect to the conversion ofthe Series B Preferred into shares of Common Stock (the “Conversion

Rights"):
{(8) Holder’s Option to Convert. Subject to and in compliance with the provisions
of this Section 6, apy shares of Series B Preferced may, at the option of the holder, be converted at any

time into fislly paid and nonassessable shares of Common Stock. Each share of Seties B Preferred shall
be entitled 1o be converted into ¢ne share (a8 adjusted pursuant to Section B) of Common Stock.

(b) Company’y Option to Convert. At any time beginning Janueacy 1, 2007, the
Company shall have the option to convert all Series B Preferred outstanding into Comtmon Stock, Ifthe
Company elects to make this conversion, each share of Series B Preferred shall be automatically
converted without further action on the part afthe holder as of the date of the beard resolution into one
share (a3 adjusted pursnant to Section B) of fully paid and non-assessable Common Stock, as adjusted

pursyant to Section 8.
7. Mechanics of Conversions

(a) Optional conversions. Each holder of Serias B Preferred wha desires to convert
the sams into shares of Common Stock pursuant to Section 6(a) shall surrender the certificate or
certificatas therefor, duly endorsed, at the office of the Corporation or any transfer agent for the Scries
B Preferred, and shall give written notice 1o the Corporation at such office that such holder clects to
convert the same, $uch tiotice shall state the numbier of shares of Series B Praferred being converted.
Thereupon, the Corporation shall promptly tisue and deliver at such office to such holder a certificate
or cettificates for the number of shares of Common Stock to which such holder is entitted and shat!
premptly pay (i) in cash or, to the extent sufficient funds are not then legally available therefor, in
Common Stock (at the Common Stoek’s fair market vaiue datermined by the Board as of the date of
such c_.onvarsion), any declared and unpaid dividends on the shares of Series B Preferred being converted
and (i) in cazh (at the Common Stock’s fair market value detcrmined by the Board as of the dete of such
conversion) the value of any fractional share of Common Stock otherwise issuable to any holder of
Series B Preferred. Such conversion shall he deamed to have been made at the close of business on the
date of such surrender of the certificates representing the shares of Series B Preferred to be converted,

-3-
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itled to receive the shares of Common Stock issusble upon such conversion shall be

and the person en
3 cs & the record holder of such thares of Common Stock on such dare.

teated for all purpos

(t)  Antomxticcomversions, Inany automatic conversion, the outstanding shares of
Series B Preforred shall be converted automatically without any further action by the holders of such
shares and whether or not the certificates representing such shares are surrendered to .the Corporacion
or its transfer agent; provided, however, that the Corporatian shall zot be obligated to isyue certificates

P. 265

evidencing the shares of Common Stock issuableupon such conversionunless the certificates evidencing

aueh shares of Series B Preferred are either delivered to the Corporation or its transfer agent as provided
below, or the holder notifies the Corporation or its transfer agent that such certificates have been lot,
stolen or destrayed and executes an agreement satisfactory to the Corporetion fo indemaify the
Corporation from any loss incurred by it in connection with such certificates. Upon the occurrence of
wach automatic conversion of the Series B Preforred, the holdery of Ssries B Preferred shall surrender
the certificates representing such shares at the office of the Corporation or any treusfer agent for the
Series B Preferred, Thersupon, there shall be issued end delivered to such holder promptly at such office
and in its name as shown on such surrendered certificate or certificates, a certificate or certificates for
the number of shares of Common Stock into which the shares of Series B Preferred surrendered were

convertible on the date on which such automatic conversion oecurred.

8 Adjustments.

(3) Adjustment for Stock Splits; Steck Dividends, Stock Distribations and
Combinations. Tf at any Hime or from time to time after the date that the first share of Series B Preferred
is issued the Corporation effects 2 subdivision {through split, dividend or other distribution) of the
outstanding Common Stock without a corresponding subdivigion of the Series B Preferred, the Series
B Praferred oonversion rate (which is 1.1 as of the date of this amendment) in effect immedintely before
that subdivision shall be proportionately adjusted. Conversely, if at any tims or from time 1o time after
original {ssuance the Carporation combines the outstanding shares of Commion Stack into & smaller
number of shares without a carresponding cotmbination of the Series B Preferrad, the Series B Preferred
conversion rite in effect immedjately befors the combination shall be proporticnately adjusted Any
adfustrment under this Section 8(a) shall become effective at the close of busginess on the date the
subdivision or combination becomes effective,

. (®}  Adjuytment for Reclassification, Exchange and Sobstitation. If at any time
or from fime to tims after crigioal issuance, the Commeon Stock issuable upon the conversion of the
Series B Preferred is changed into the same or a different number of shaces of any class or classes of
stock, whether by recapialization, reclassification or otherwise (other than & Change of Control as
defined in Sgation 5 or a subdivision or combination of shares or stack dividend or a reorganization,
merger, consolidation or gale of assets provided for elsewhere in this Saction 8), in any such event each
holder of Series B Preferred shail then have the right to convert such stock into the kind and amount of
stock and other securities and property receivable upon such recapitalization, reclassification or other
change by holders af the maximum number of shares of Commaon Steok into which such shares of Series
H Preferred could have been converted immediately prior to such recapitalization, reclassification or
change, all subject to further adjustment as provided herein or with respect to such other securities or
property by the terms thereof,

(&)  Reorgsnizstions, Mergers or Consolidations. If at any time or from time to

— -
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time after the Original Tasue Date, there is & capital teorgarization of the Common Stock or the merger
or comsolidation of the Corporation with or inte another corptiration or anather entity or person {other
than s Change of Control as defined in Section 5 or o recapitalization, subdivision, combination,
reclassification, exchapge or tubstitution of shares provided for elsewhere in this Section 8), as 4 part
of such capital reorganization, provigion shall be made 5o that the holders of the Serles B Preferred shall
thereafter be cntitled to receive the number of shares of stock or other szcurities or property of the
Corporation to which a holder of the number of shares of Commeon Stock deliverable upon conversion
of the Series B Prefeired would have been entitisd on such capital reorganization, subject to edjustment
in respect of such stock or securities by the terms thereof. In any such case, appropriate adjustment shall
be made in the spplication of the provisions of thid Saction § with respect to the rights of the holders of
Series B Preferred after the capital reorgenization to the end that the provisions of this Seetion 8
(including adn:stment of the Series B Preferred cotversion rate then in effect and the number of shares
issuable upon conversion of the Series B Preferred) shall be applicable after thar event and be as nearly

equivalent as practicable.

(d}  Fractional Shares. No fractional shares of Common Stock shall be issued wpon
conversion of Serie2 B Preferred. All shares of Common Stock (including fractiops thereof) issuable
upon conversion of more than one share of Seriet B Preferved by a holder thereof shall be aggregated
for purposes of determining whether the convergion would result in the issugnce of any fractional share.
If, after the aforementioned aggregation, the conversion would result in the issuance of any fractional
shars, the Corporation shall, in liew of issiing any fractional share, pay cash equal to the product of such
fraction multiplisd by the Common Stock’s fair market value (as derermined by the Board) on the date
of conversion.

(e) Reservatioa of Stock Issuable Upan Conversion, The Corporation shall at all
tmes reserve and keep available out of its authorized but unissued shares of Common Stock, salely for
the purposc of effecting the conversion of'the shares of the Series B Preferred, such number ofits shares
of Common Stock as shall fom time to time be safficient to effect the conversion of all outstanding
sharey of the Seties B Preferred. Ifet any time the number of authorized but unissued shares of Common
Stock shall not be sufficient to effect the conversion of all then outstanding abares of the Scries B
Prefetred, the Corporation will take such corporste action as may, in the opinion of its counsel, be
necessary to mereass its authorized but unissued shares of Common Stock to such mumber of shares a3
shall be sufficient for such purpose.

_ 1441 Notices, Any notice requirad by the provisions of this Section § shall be in
writing and shall be deamed effectively given: (¥) upon personal delivery to the party to bie notified, (i)
when seat by confirmed electronic snail or facsimile if sent during rormal business bours of the
recipient; if_z;ot, then on the next businesy day, (jii) five days after having been sent by registered or
certified mail, return receipt requested, postage prepaid, or {iv) one day after deposit with a nationally
recognized avernight courier, epecifying next day delivery, with verification of racsipt. All notiess shall
giaddraéud to ench holder of record at the address of such halder appearing on the books of the

rporation,
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