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Purguent to tha proviviony 6f Seatfen 6071105 of fhe F.ll:rrida Brginsgg Gﬁr_pr;mﬂ.onﬁnt,
Captive Acquiiiion Corp., & Fladde sorpametion (“Captive Acqnisifien™), and Captiy), Seftvatn,
Tus,, & Flacids, corporaion. {“Ceptiva Botware®), harcby adopt the foloWing Aréicle: of Mesger
hrthe purposs of mezging Captive Asquintion Inte Captiva Softonrs (the *“Merger):
1. e, Asqrigitfon zhall be margad with and Soto Chptive Softwmre, (od Captiva:
Prerere shall be fhe sorvi; eorporation of tha Mergnr, pusyoant ty the Agromment sl Pliey of
ggmgﬂdlwduofw‘?ﬁ.ﬁﬂm. ziached hereto as Buirbit YA® and meorps) ed herein
by fhis mfermios; ({tve "Plan af Merger™).
x The effecitve timns snd date of the Merger dhall bo apon Fing,

3 The Flsn of Moger wag

ymoved by menimons weitten coment of the-
abwreholdzes of Captive Boftwe ux of Decamber 17, 2004 and by Captiva's Acqul dtion’s gole
shmcholdle: by zesotniion adopied Docember 175, 2004,

T 'WITNGES WHEREQF, thess Arficles of Morger 529 boen 13 behalf of
Captiva Softwars ad Captiv. Acewisitor: by thelr autharizzd officrrs as of April &2, 7, 2005,
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AGREEMENT AND PLAN OF MERGER
by and among
ONLINE BENEFITS, INC.
and its wholly-owned snbsidiary,
CAPTIVA ACQUISITION CORP.,
-~ AND -

CAPTIVA. SOFTWARE, INC.
' and its STOCKHOLDERS

Dated us of Decemnber 17, 2004
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TEIS AGREEMENT AND PLAN OF MERGER ("Agreement™ i entered inio as of
December 17, 2004, by and among Online Benefits, Ine., a Delaware corparatica ("Parent); Captiva
Acuisiion Corp,, a Delaware corporation ("Merger Sub™); Captiva Softv are, Inc., a Flogda
corporation ("Tarpet™; and James R. MeCallion and Byic R Bechtinger (joinily and severally, the
YStockhalders™). '

RECITALS:

WHEREAS, Stockholders own all of the issued and onistanding cayital stock of Target,
which consists of' 1,000 shares of Target common stock, no par value. . :

WHEREAS, Parent owns all of the issued and outstanding capital stock of Mexper Sub;

WHEREAS, the regpective boards of directors of Parent, Merper Sub and Target have
approved the Merger of Merger Sub with and into Target i accordance w fh the provisions of
this Agreement; and '

WHEREAS, this Agreement contermmplates a tax-free reverse subs liary merger of the
Merger Sub with snd into the Target in a reorganization pursuant fo Sectior. 368(a)(2XE} of the
Internal reverue Code of 1986, as amended (the “Code™), The Stockholdar: will receive cartain
consideration, including without limitation stock in the Parent, exchange for their Target stock,
and the Parent will awn all of the issned and onistanding shares of capital stock of the Target
pursuant ta the Merger. The partics expect that the Merger will further cerfain of their business
objectives {inckhuding, without limitation, the Parent’s expansion of its buiiness to include the
gaftware products currently offered by the Target such as AgencyWare and ¢ ommissionaDus).

NOw, 'ITIB?EFORE, intending 1o be legally bound hereby, the parties agres as follows:

ARTICLEY
DEFINTTIONS

‘When used herein, the following terms shall have the meanings indicat: d:

“Affiliate” shall mean with respect to Parent, Merger Sub, Target o Stockholders, ag the
case may be, any person or optity which directly or indirectly is in eonirol of, is controtled by or is
under cosmmon control with sush carporation or such Stockholders,

* Annnal” means the twelve (12) conseentive month period commencing on Tanvary 1, 2003,
and any subsequent twelve (12) consecutive month period thereafter, during the Bam-Out Period;
provided, however, that iff AM3 Services, Inc., together with ifs subsidiarie: and parent, acquires
shares of the Parent’s capital stock constituting more than 50% of the combinisd voting power of all
classes of the Compeny’s capital stock on or prior to June 30, 2005 (the "Fre-Iuly 1, 2005 AMS
Transaction”), then ihe initfal twelve month period shall re-commence as of thie clasing date of such
iransaction amd the prer period shall not be considered part of the Bam-Out Paried and the Earm-Owt

] - %/
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Period shail be for the four {4) Annaal perdods following the closing date of such transaction.

"Certificate of Merger® means the Certificate of Merger in form attect ed hereto as Exlibit
"A-M .

“Clatm" means any claim, seawity nterest, pledge, mortgege, Hen, charge, deed of trust,
right of first refisal, option, conditional sale, bailment, lease, encombrance or other intarest in
property, Teal or personal, tangible or intangible,

"Cloging” means the taking and completion of all actions required by his Agreement to be
taken at Closing or necessary and appropriste fo carry out the Merger ard other fransactions
comemplated hereby to be completed at Closing, all of which, except ag otherivise provided hercim,.
shall be deemed taken at the same time and effective only upon fhe completion 3 all such actions.

"Cloging Date" means the date on which the Closing will accur as meally agreed by the
parties in compliance with this Agreement.

"Contral Change Closing Datz" means the date on which any Conirol {hange Transaction is
closed ny consummated.

“Contral Change Transaction” means any of the following transactions in which (2) one or
mare persons (other than one or more persons who prior to the Closing ben:ficizlly own 20% or
more of any class of securities of Parent) become, during the Eam-Out Period, the beneficial owner,
directly or indireetly, of securities of Parcmt representing 50% or more of the o mbined voting power
of Parent's then ontstanding securities; (b) there ooeurs a sale, exchange, franst'«t or other dispasition
of 50% or more in value of the assetz of Parent fo another person, except to an entity confrolied
directly, or indirectly by Parent; (¢} there occurs a merger, consolidation or o her reorganjzation of

" Parent in which Parert is not the surviving entity and in which the historic @hareholders of Parest
opm less than 50% aof the outstanding secuvities of the acquirer itame:lately following the
fransaction; or (@) there ocours a plan of Hquidstion, dissalution ar bankrnupte. 7 of Parent; provided,
however, that *“Chanpe-In-Control Transaction™ shall not mean or include amy hitial public offering,
or any initial public offering and subsequent public offering(s), after which tht historic shareholders
of Parent own less than 50% of the then cutstanding securities of Parent. '

“Bayn-Oui Perlod” meang the four (4) conscontive Annual peciods |allewing the Closing
Date nnless otherwise adjusted as provided in the definition of "Anmual® with espect to the Pre-Tuly
1, 2005 AMS Transaction.

“Canstituent Corporatinns” means Merger Sub and Target— - -
*Digclosure Schedule” means the Disclosure Schedble aftached herefo 1s Exhibit "B."
"o R eeive Time” shall have the meaning set forth in Section 2.01(a) balow. N

"Tntangible” means any pame, corporate name, fctious name, frademark, ademark
application, service mark, service mark application, trade name, hrand name, produet name, slogam,

e Z
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trade secret, know-how, patent, reissues of and reexamined patent ap plication (including
contimations, contimations-in-part, substitutes ar divisions of snch applicat ons, and all priority
rights resulting fom such application), copyright, copyripht appliceton, dpsign, logo, forrmula,
invention, product right, technology, futellectual Property Rights, Software or other intangible assat
of any natore, whether is use, eperstional, active, nnder development or das: gn, nop-operative, or
inactive, arising vmder statutory or common law in any jurisdiction. -

"rtellectual Property Rights® means all intellecinal property righis and industrial property
rights (throughout the universe, i all media, now existing or created in the fuf we, and for the entire
duration of such rights) arising under staisiory or comimon law, contract, or otherwise, and whether
or not perfecied, including withoot lmitation, all () patents, reissues and reasamined patents, and
patent applications, whensver fled and wherever issued, inchuding withont i itation, eonfisations,
continuations-in-parf, substituies, and divisions of such applications and all pyiority rights reaulting
from such applications; (b) rights associated with works of avthorship inchndig, but net limited 1o,
copyrights, moral rights, copyright applications, copyright registrations; () rights relating to the
protection of trade secrets and confidential information; (d) zights in tradersarks, service marks,
trade names, logoes, symbols, and the Hke; (g) rights analogons to those set foifh in this Section and
any 2nd all other proprictary rights relating to iniangible property; and (D) divistons, continuations,
renewals, reissues and extengions of the forepoing {as and fo the extent app icable) now existing,
hereafter filed, issued, or acquired.

Friikett Gad

"Enowledge" means acmal knowledge of such person without indepindent investigativn.

L iakilitios” mesns, as of any given date as to any piven person, any ¢ Jbligation pursuant to
which any other person now or with the passege of time or wpon the oceurrerice of any event in the
fiuture has or will have a right to assert a claim for money or equitable relief, including, without
Iimiting fhe generality of the foregoing, taxes, fees, assessments or pension, jwofit sharing or other
employee benefit plan contributions that have or may become due.

, "Merger" meauns the merper of Merger Sub with and into Target, @5 set forth in Section
2.01(b} below.

"Obligation" means any legal obligation, whether maawed or wm| winyed, liguidaied or
unliquidated, absolute, fixed or contingent, disputed or nndispnted.

' #Pgrent Finadeials™ means the consalidated balance sheet of Paveny| and its subsidiary at
Decerber 31, 2003, and December 31, 2002, together with the consolidated staterents of Incorpe
and cash flows of Pavent and Subgidiaries for the twelve monih period then «nded, copies of which
have been delivered by Parent to Target and to Stockbolders and are attached hereto as Exhibit C.

"Parent Stock™ means the capital stock of Parent as set forth on Schedr le 4.04 hercto,
*Pavert Series D Preferred” means the class and series of Parent's preferred stock, par value

$0.01, created under the Cerificate of Designation of Series D Convertible Prefored Stock that wag
filed with the State of Delaware on October 12, 2001.

. =
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" Pro Rata" means, with respect to any payment, issuance or disizikution to any 'OF &
Stockhiolders, the same percentage that is derived by the ratio in which: (a) the numerstor is the
pumber of shares of Target's capital stock owned by such Stockholder on the E: Yective Date; and (k)
the denominator is the mmmber of shareg of Target's capitat stock owned by all Stockholders on the
Effective Date,

"Quarter” means the three (3) consecutive month period commeneing; on January 1, 2003,
_ and any subsequent three (3) consecutive manth: period thereafler, thring the B m-Out Period.

"Target Financials” means the balance sheefs of Target at Decamber 31, 2003 and Anpnst
31, 2004, together with the statements of income for the twelve-month and eigl d-month pariods then
ended, true, commect and complete copies of 'which are attached hereto ag Scheds le 3.05.

"Sofiware" means any computer program, operaling gystem, applisations, fmmware or
software of mmy nature, wheiher operational, active, under development or deiign, non-operational,
ar-iractive, including afl obfect code, source code, alporithm, processes, foromilae, imterfaces,
navigational devices, mepu struclures or arrengements, icons, operational instructions, scripts,
commands, synisx, screen design, reports, design and other designs, voncepts, and visual
expressions, technical mamnale, wger manrals, test scripts and other doctrnents, fon therefor, whether
in machine-readable form, programming language or any othet language or ¢ ymbols, and wheather
stored, encoded, recorded or written on disk, tepe, film, memory device, paper ar other media of any
nature, and any and all data bases necessary or appropriste in the use of the compuier program,
operaling system, application, ﬁn‘nwe or soffware, any aud atl Intellectual Poperty Rights therein
and thereta.

"Suibsidiaries” shall mean the subsidiaries af Parent listed on Exhibit "3" hereto.
"Burviving Corporation” shall mean Target.

“Year" means the Annusl period concloding on the firgt, secoiwd, fhird apd foth
apnivsrsaries of Januazy 1, 2005. Year 1, 2, 3 and 4 mean the Atmmal periids concluding on the
first, secomd, third and fm}rth anniversaries of January 1, 2005, respac:twcly

ARTICIETE
THE MERGER

2.01. Merger of the Constitucnt Corparations

(a) Effective Dats, The Mearger shall be cifected as of, 22d the temn "Effective-
Time" shall mean, the date and time that the Certificate of Merger in form atiiched hereto as Exhibit
AT ig recedved for filing by the Secretary of State of Florida and the Seiretary of the State of
Delaware.

(b)  Suviving Corporation. At the Effective Time and o bject to the terms and
conditions of this Agraement, Merger Sub shall be merged with and into Terget and the separate
a;qsteacc of Merger Sub shall ceasc, Target, as the Surviving Corpmrai on, shall contimee itg

SR TR
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carparate existence and shall thereupon and thereafter posssss all rights, prvileges, powers and
franchises of a public as well as a private natore of the Cougtituent Carparatians, and be subject to
all the resirictions, disabilities and duties, and shall asswme full responsibility for all Claims,
Chligations and Liabilities, of each of the Constituent Corporations. Al the I \ffective Time, all of
ihe gproperty, personal and mixed, tangible or intangible, and all of the franc hises of esach of the
Constiinent Corporations, and all debis due to any of the Constiment Corparations, on whatever
accoumt, shall be vested in the Surviving Corporation

{5) Chartgr, The Articles of Incorporation of the Target £ 1sl] be amended and
restated at and gs of the Effective Time to read as did the Certificate of Ince rporation orMerger
Sub immedtately prior to the Bffsctive Time {sxcept that the name of Swrviving Corporation will
remait unchanged). Ak & result of the Merger, the Articles of Incarporatior: of the Target, as in
effect irmmediately prior to the Effective Time shall be imuediately after the Effective Time the
Articles of Incorporation of the Surviving Crsporstion, unti] thersafter amende ).

(d}  Bvlaws. The Bylaws of the Target shall be amender an 3 restated ot and 28 of
the Effective Time to read as did the Bylaws of Merger Sub immediately jrior to the Rffective
Time (except that the mamie of Surviving Comoration will remain unchanged) and ghall be
immediately afer the Bffective Time the Bylaws of the Surviving Corporation umiil thereafter
amended,

&) Diggrtors, The direciors and officers of Merger Sub inimedirtely prior to the
Effective Time shall, afier the Effective Time, be the directorg of the Surviving Corporation until
their successars are clected and qualified in sccordance with the Certificate of Incorporation and
Bylavws of the Surviving Corporation oy until their earlier death, resignation or temoval. sz o

2402, Stains and Effect of Merger

{8  Copyversion of Target Shares, At the Fffective Time, without the necessity of
eny action on the part of the Constiment Corporations, Parept or Stocktiolders, the ghareg of
puistanding capital stock af Target issued and outstanding inmediately prior to the Bffective Time
ghall be converted into the right fo receive the consideration provided herei s to the Stockholders

pursuant ta Section 2.03 hereof {the “Merger Consideration™} )
(bj Conversion of Shares of Merger Sub, At the Bffectiviy Time, sach share of

Merger Sub's commen stock, $.01 par value per share, shall be converied inic one share of
Burviving Corpoyation’s common gtaek, no par value .

{t) Additional Undertakings, Each of Parent, the Constir,sent Corporations and
Stocitholders respectively agrees to use its, his or her best efforts to take all such action 2g may he’
necessaty or appraptiate to effechate the Merper in accordance with the terins of this Agrccmsnt.
I, at any titne after the Effactive Time, any further action {s necessary or devdrable to carcy out the
purposes of this Apgresment and to vest in the Surviving Corporation full right, titls and possession o
all assets, property, rights, privileges, powers and franchises of any of the Constitnent Corporations,
the officers of the Swviving Corporation are hereby fully authorized in the name of any of the
Constituent Corporations or Stockholders to lake, and shall take, all such lawfil and necessary
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acton.

{d) Support of Target Business Swviving Cotporaticn and Parent shall -

reasonably promats and support the software and services offered by Target imr nediately prior 1o the

Closing Date, including by (i} providing appropriate funding to advartise to extiting and prospective

ticensees, (1) causing the Parent’s sales foree to become traimed on, promaie fie sale of, sell and be
reasonably compensated in connection with such sales of such software and ser7ices, ({if} reasonably
introduce such software and services to the existing and prospsctive custorne s of Parent, and (iv)

maintaining accouming books and recovds and for such other activities as mutially agreed to by the -

parties.
2.03. Merzer Congidepatinn,

As consideration for the Merger, the Parent shall pay and igsue to Stockiiolder:, on 2 Pro Rata basis,
andfor Stockholders shall ba entitled io, the following:

{2}  Cash The sum of $50,000.00 in immediately available fimds op the Closing
Datz. .
T i

Accounts Recefvable Adfustment. [ thers is any accounts receivable of

_ {b)
Target as of the end of the Closing Date representing goods or sexvices that have been rendered by

the Tatpet, then all such accounts receivable shall be paid to Stockholdars piromptly as and when
seceived by Parent or the Surviving Cerporation, as additional merger consider ition

Parent Stock.  Parent Stock coraprised of 150,000 sha ez of Parent Series D
Prefarred and 150,000 shares of Parent Common Stock, which shares, when ssned on the Closiag
Date, shall be fiilly paid and non-asaeszable.

(e)  Countingent Payments, In the event, but only on ons occasian, Surviving
Cerporation sitains aunualized Net Revenue of $500,000 for AgencyWa e software licensing
fees in any three (3) cansecutive menth period during the Earn-Out Petjod, the Parent shall pay

and issue to the Stockholders, within 30 days of the end of such three '3 month perind, ths .

following: (A) 350,000 in iromediately available funpds, amd {B) 50,{ 00 shares of Paremt
Cammon Stock. — i

(d)  Pre-Closing Cash Distribution. Immediately prior jo the Merger, Target
shall make an equity distribution of sash to Stockholders in 3 manner congistent willk such
periodic distributions made in the past, provided that Target shall cantinne to satisiy the
provisions of Section 6.01 (7} of this Agreement.

(&}  EHarm-Out Pavments, The Quarterly Pamn-Out Paymen: and Armual Eam—(}ut
Payment (collectively, the “Earn-Out Payments”) shall be calculated as follows:

(& Quarterly Payment. The "Quarterly Earn-Our Payment” shall equal,
wﬂh respect 1o each Quarter during the Bam-Out Period, the amount derived by multiplying 12.5%
by the sum of all Net Revenue generated by the Surviving Corporatior in the Quarter from

10
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Consulting Fees, CD Liceuse Fees, AW License Fees, fess $500,000 divided 1y four (or $125,000
per Quarter), The definitive expression of the Quarterly Eam-Ouf Payment i &, follows:

Quarterly Bam-Chit Payment in a Quarter = (A + B+ C-$125,000) » 125

Where: A =  allMNet Revenus of Surviving Corpeiiation In such
+ Quarter fom Copsulting Fees

B =  all Net Revenue of Swyiving Corparation in such

Omarter fromn 13 Licepse Fees
C = allNet Reverue of Surviving Corpration in such

© Quarier from AW License Fees

(if) Aunnuat Bamn-Out Payment, The ¥Anmual Ban ~Oul Paymmjt"" slyalt

equal, with respect io each Year during the Earm-Out Period, the amount derdved by muoltiplying
twenty percent (20%) by the sur of all Revenne generated by the Surviving Corporation in such
Year from Couguiting Fees, CD License Fers and AW License Fees le:s the Expected Net
Ravenue for such Year. The definitive expression of fhe Amnual Earn-Cut P wyment is ag follows:

Anroal Bane-OutPaymentina Yeatr =~ (A +B+ (- Expacted Net Revent. : in such Year)

Where: A = al] Revenoe of Surviving Carpomt m iz such Year
from Consulting Pees
B = allRevenue of Swviving Corporati m in such Year
From CD License Fees
C = allNet Revenue of Surviviag Corp waifon in snck Year
From AW License Foes

T TR

Acceleration of Bam-Out. If, during the Bam-Out Piriod, the Parent shall
sell 2ll or snbstantially all of the stock ar assets of Surviving Corporatiim, or consummate a
merger, consolidation or other transaction in which Parent, together wiih its wholly-owned
subsidiaries, is not the sole awner of Sarviving Corporation’s equity, or cqnsurmmates a Control
Change Transsction {collectively, the "Trigmer Events™), then Stockholders shall have the
Tollowing rights:

G  If (A) the Net Revenue of Surviving Coporation during the

Acceleration Pericd i3 not less than 75% but not more than 100% of Bupesied Net Revenue for

guch periad, or (B) the Nei Revenue of Surviving Corporation during ihe Acceleration Period is

mare than 100% of Expected Net Revenue for such period and the Trigger Event ocours in Year

1, then the Stockholders shall have the dgit to elect to be paid by Parent a1 ampount that is equal

to the sum of the 12.5% Payment and 20% Payment. (collectvely, the “Accelerated Eam-Oul
Paymenis”). The 12.5% Payment and 20% Payment shall be calculated as  ollows:

GO  12.5% Pavment. The "12.5% Paymmt" shall equal, with

respect ta any Accelsration Period, the product of (1) 12.3%, times (2} {18 ratio of actusl Net
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Reveme for such period to Expected Net Revenue for such period, times (3} remaining Expected
Net Revenue in the Bam-Out Period less $41,667 for each month remain ng in the Barn-Out
Period. The definitive expression of the 1259 Payment i as follows: ‘

12.5% Fayment in an Accelemiion Perjod
Where: A%

xH

)

.

20% Pavment

AxBx 125

mtio, the numerator of which is the jciual Net Revents  ~
of SumAvitg Corporation in the Ace tleration Perlod,
and the denarninator of which is the Expected Net
Revatme of Surviving Corporation |1 fae Acceleration
Period

C--T

$10,000,000 - Expected Net Revess| @ o the
Agcoleration Pericd

[ Bam-Out Pericd (in months) - Al celeration Perlod
{mmonths) ] ¥ 341,667

Expected Net Revanme In any Year hail be pro rated
fow putpases of determining such a iowmt i the
Aceeleration Period.

Accelaration Periad shall be pro i o4 for 2y porion
of a yeay, and deemed to include th entive month in
which 2 Conirol Change Transactic 1 shallbe
consummated.

The "20% Paymen” shall equal, with

fespect to any Acceleration Period, the product of (1) 20%, times (2) the ratio of actual Net
Revenue for the Acceleratinn Period to Expected Net Revenue for the Acce eration Period, times
(3) remaining Bxpecied Net Revenue in the Earn-Out Period less 583,333 for cach menth
Temaining in the Barn-Cut Period. The definitive expressian of the 20% Paym ent is as fllows:

294 Payment in an Acceleration Periad
Where:  A¥

i

Dﬂl L]

[ =3

AxHBx 20

matio, the phmerster o which i the acmal Net Revenue
of Borviving Corporaiion in the Av zelemiion Period,
end the denominsior of which is b, Bxpacied MNet
Reverma of Surviviag Corporation, in the Acssleration
Period

c-D

$10,000,000 - Expecied Net Revetues in the
Apocaleration Pericd '

[ Barn-Out Period (in months) - # ceeleration Paied
(nmonths} ] ® $83,333

Expected Met Revenua in any Yes - ehall be pro rated
for purpases of defermining such | wount in the
Ageslemation Perind.

12
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W ow Acoelermiion Period shall be deemet o mmehide the
entire tnonth in which a Conmol Chenge Transastion
ghall be eansummsted.

Stackholders shall be paid the Accelerated Earn-Out Payments, and shall only be snttled to
receive Barn~-Out Paymenis if, and only to the exisnt thaf, the amount of the Barp-Out Payments,
a5 calenlated for the period after the Trigger Event under pavagraph (2) sx.eeds the amount of
the Accelerated Bamn-Out Payments. For example, it the Accelerated RHarn.Out Payments squal
$100,000 and the BEam-QOut Payments squal $125,000,.then Stockholders shall be paid $1060,000
as the Accelerated Barm-Qut Payment and an additional 525,000 as the Earn-Out Payments,

G0 If the Net Revenue in the Acceleration Period is less than 75% of
Expected Net Revenue for such period, then Parent shall have the option t cause Stockholders
to he paid the Accelerated Farn-Ount Payments as if the Net Revenue was equal to 75% of the
Expected Net Revermue for such period. ¥ Parent doss not exercise the o tion specified in the
provions senfence, Stockholders shafl have the right to: (X) elect to bie jaid the Accelerated
Earn-Out Payments calovlated nsing the formula deseribed in Section 2.C3{D() above; or (Y)
reseind (subiect to the next sentence) the transactions provided herely and terminate this
Agreement, by tendering and sinrendering to Parent all Parent Stock issysd, and all rights to
Parent Stock which is fssuable, to Stockholders nnder this Section 2.03 anc Parent shall transfer
ta Stockholders, on a Pro Rata basis, all of the capiial stock of Burviving Corporation then issued
- and ontstending and cancel all aptions to issne capital stock in the Surviring Corporation, If
Applied Systems, Inc. or BenefitPoint, fnc., or auy of their gubsidiaries or parents, shall acquire
the Surviving Corporation's equity or participaies as @& pwrchaser in 3 Comirol Change
Transaction, Stockholders shalf bave the right to elect elausze (X)) or clause ('f) above.

1n the event Stockholders elect to rescind under clause (Y) in any case wher : permitted, the
follawing shall apply: Stockholders shall not be required to repay any cash yayinent made to
them pursuant this Agreement or any Employmaent Agreement. Parent ghal. have no dnties or
Jiabilities vnder any Brployment Agreement after the date of ressission, the noncompste ™
provisiona set forih in Sections 4 and 5 of the Employment Agreement shal' terminate (as to the
business and customers of the Surviving Corporation) ag of the date of resc ssion and the Parent
and Rurviving Carporation grant to the Stockhalders a perpemal, rayalty-fis, worldwide,
assignable license with respect to any Developments described in Section 3,3 of the Employment
Agreement that relate to the business and/or products of the Surviving Corpiaration. Following
and at all fimes after the effectiveness of the rescission, the Stockholders sk 1l cause the
Surviving Coorporation to pay to Parent monthly, within fifteen (15) days af(er the end of each
calendar month, 50% of &l net revenues, when collected, arising from cusir rers who are
customers of the Surviving Corporation at the fime of such rescisgion. In aiidition, for 24
months following the effectiveness of such rescission, the Surviving Corporation will sutharize -
Parent to distribute the Surviving Corporation’s products, and will pay Partat a commission of
50% of all net revemue, when coliccted, derived from such sales by Surviving Corporation,
monthly, or Parent shall retain 50% of all net revermes from the sale of sucli products by Parent
and remit the Temaining 50% of such net revenues to Surviving Corporatior. The payments
described in the previous two sentences shall be referred 1o as the “Post-Re wission Payments.” »

~x
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The asscis or business of the Surviving Corporation shall not be sold or frans ferred unless
adequate provisions sre made to contitive the Post-Rescission Fayments follc wing such sale or
transfer. '

From the Closing Date nniif the expiration of the Earn-Cut Period, the partius agree to maintain,
in peneral, the assefs and rights of the Surviving Corporation, including w: thout limitation, the
Surviving Corporation’s ownership of AgencyWare, Commissions Due and other gofiware
products, technologies, progremuming and source code, such that if the Hiockholders. elect to
rescind the tramsactions provided herein and terminate this Agreement, the Surviving
Corporation will have the same or substantially similar assets a5 of the date o’ snch rescission as
it had on the Cloging Date.

(i} ¥ the Net Revenue of Surviving Corporation doring  the
Acceleration Perind is greater than 100% of Expected Net Revenue for #ich period, then the
Stockholders shall bave the Tight to receive an samount stpial to the Accelerated Barn-~-Out
Payment under Section 2.03()(1) plus 2 25%, 50% and 75% prenyium ({ the Trigger Event
occurred in Year 2, 3 or 4, respectively ("Aceelerated Premium Paymesiis”). The definitive
expression of the Accelerated Premium Payments are as followa:

FONpt Ravoriue > TO0%

of Expected Mat Revenue, Then i Stockholdont Premiuut ot
ol tha Trigger Bvear shall be prid iy Accelored Acoricrated
i - Araedited Barp-Ont Paymens % 100 - Newe L oiger
2 - Acrredited Bxrp-Owt Payment x 125 —~ 25%
3 - Agoredited Bam-Out Payment % 15D - 0%
4 - Accredited Barn-Out Payment * 175 - T5%

(g} Notice. Parent shall give Stockholders at least forfy -five (45) days prior
notice before consummating any Trigger Event ("Acceleration Notice”). Thie Stockholders shall
have thirty (30) days from {he date of the Acceleration Notice to notify Farent of their elect
("Election Notice™) 1o exercise their rights wnder this Section 2.03(g), whici| election notice shall
be in writing and set forth in detail the rights being exercised hereunder.

{hy Timipg of 'Pavmemﬁ. Onarterly Barn-Out Paymimis and Contingent

Paymenis shall be paid and issued to Stockholders within thirty (10} days afier such
consideration shall become due and owing pursuant to the tering this Sectic 12.03; Annual Eam-
Orit Payments shalf be paid within sixty (60) dayz afler such shall becime due and owing;
provided that in either case Parent was given reasonable time and oppo:tunity to rev:ew and
“verify the relevant information and calculate the components of the Merg ar consideration. For
purposes of this Section 2.03¢kh), the Acceleraied Earn-Ont Payments are semed duc and owing
on the date of the Trigger Event and the Quartesly Earn-Cut Paymenis iad Annuval Earn-Out
‘Payraents are deemed due and owing at the conclusion of the quarierly 1nd ammwal periods to
which such relate. Any payments not made by Pareni to the Stockholders within the 30-day or
§0-dey period, respectively, shall acerue interest commencing with such pdyment date at the rate

of 12% per annum.
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{0} Access io Records, Stockhelders and Surviving Corporation..shall
promptly furnish to Parent true, correct and complete copies of, and coriplete access to, all
books, records and other information of Swrviving Comparation as Parent deems necessary in
arder to calculate the components of the Merger consideration, includingt the Earn-Out and
Accelerated Barn-Out Paymmenis, and the Past-Rescission payments, if any.

) Shareholder and Strajlar ements. Issuance of shures of Parent Stoack
to Stockholders pursnant to this Section 2.03 <hall be conditioned vpon f & agreement by the
Stackholder to be bound by all comfiacts, covenants, decuments, ins'tumenis and other
agrecments which restrict, limit or ofherwise jmpact the rights of all hulders of the equity .
securities to be issued o Stockholders hereunder, including, withaut limitati sn, the Stockholders
Agresment dated March 21, 2000 and the Supplemental Stockholders Agreianent dated October
12, 2001, copies of which are attached hercto ag Exhibit E hersof (collectively, the “Parent
Sharcholders’ Agreement™).  Stockholders shall have po righi to demimd modification or
wlteration of any such rights, ablipations, duties, covenants or agreements, .

AR SRR Y PT 3

1)  Eam-Ouy Related Definiti

"Acceleration Poriod” means the period between the January 1, 20005 and the Control
Change Closing Diate.

AW License Fees” means any lecense fees, add-on fess and/or upgrade fees billed to a
customer by Surviving Corporation for the AgencyWare software products, provided: (0) if such
cugtorner is 2 customer who pays simual leensing feee for AgencyWare o f Iesa than 325,000,
then such customer shail be assumed to pay 2 license fee of a minimum of $50 per month par
seat for all seat licensees of such seftware products or (3) if such customer | ays annoal licensing
fees for AgencyWare greater than $25,000, then the amount billed 10 such cistomer.

“Cousulting Pees” mesns consulfing, support, wamenty, mmdementation and/or
maintenance services fees billed by the Surviving Carporatiorn. cand o Brlesar

"CD License Fees” means any license fees, add-on fees andfor upy rade fees billed to a
customer by Surviving Carporation for the Commissions Due software prisducts, pravided that
guch license fees equal the greater of (2) the CD License Fees attributable Jor such period or (b}
75% of the Current CD Fees for Tarpet for the 12 month period imune: lmtely preceding the
Closing Date pro-rated for any period less than 12 months;

"Cugrent CD Fees” means the license feeg for Commnissions Due soibware products ss set
forth on Exhibit F.

" "Excluded Revenue” means all Reverme and Net Reverme of the § arviving Corporation
which are derived from the commercialization, sale, licensing or servicing of products or
servicos developed independently by Parent or its Affilistes {other than the Swrviviag

B R X
12 .
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Corporation). Excluded Revenue shall be disregarded for purposes of deter aining the Earn-Cut
Payments and the Accelerated Eara-Out Payments,

”Bxpccted Net Reverue" shall mean, with vespect to each Yrar, as follows: (1)
31,000,000 with respect to Year 1; (1) $2,000,000 with respect to Year 2; i) $3,000,000 with
respect 10 Year 3; and vy $4,000,000 with respect to Year 4. :

"Net Revenue” means total Revenue billed minus discounts and allotvanees, as procented
in accordance with gencrally accepted accounting principles comsistent with pricr financial
accounting practices and perieds of Parent. _

"Revenue” means total revemae, but excluding Excluded Revenue.

204 Operation of Surviving Corparation Puring Barn-Out TPeried, Subject to

Section 5.06 hersof, during the Eam-Qut Period, the parties agree that the Swrviving Corporation
will be operated as a separate, independent softwars business unit with the Stockholders having
the Tight to manage and supervise such unif at its existing location in Miam/, Florida. During the
Earn-Out Period, the Stockholders shall have the right to hire and fire e nployees, determine
salary and compengation stracture of such employess and do and take all juch other actions to
manage, operate and supervise such unit iny 4 reasonable and lawfl business mammer consistent
with the business practices of the Pavent and subject io the oversight of the 13card of Directars af
the Parent and delegated {o corporate management of the Parept. The oversijtht of Parent's Board
of Directors and anthority delegated to corporaie management of Parent ghall inclnde, for this
purpose, the right to approve any material expenditnras inconsistent with historical or budgeted
expenditures of Target, and the right to require termination of an emplovee for an arficolated
reason, whether ar not sugh reason wonld constitute “cause™. Pareni shall wrovide Stockholders
(&) with quarterty reports within Sfleen days of the close of any Quarter ag to the calcul4tion’ of
the Bamn-Out Payments and all information as Stockholders may reasonab’y request to confirm
and asceriain proper payments applicable thereto; (b) with yearly reporis v/ithin forty-five days.
of the close of any Annual period as 1o the calculaijon of the Esrmn-Ciat Payments and all
information ag Stockholders may reasonably request to confirm and ascer ain proper payments
apphcahle thereto. The Stockholders and fheir designated agents shall baw:s the right to inspect,
review and/or audit and copy the books and recards of the Parent and the Surviving Corporation
to ascertain proper payment of the Barn-Out Payments. Parent shall maintzin proper books and
records in reasonably facilitate a review and audit of such Eam-Ont Paym inis herenuder. If the
accountant designated by the Stockholders determines that the Parent kas &iled to make proper
Barn-Out Payments due the Stockholders and such past-due amount 'is gieater than 5% of the
applcable Barn-Oyt Payment, then the Parent shall reimburse the Stockki»ders and/or pay for
the fees attributshie to ench accountant with respect to such review and/or audit, Otherwise, the
Stockhiolders shall pay for the fees atiributable to such accouniant with rspect to such review
andsor audit.

ARTICLE ITT '
STOCKEOLDERS REPRESENTATIONS AND WARRA NTIES

The following represeniations and warranties are beiag given and made by Turget and Stockholders,
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joinily and severally but subject to the limitatdon on lability provided in Se«ctions 7.04 and 7.05
herzof, to induce Parent and Merger Sub io entar into this Agresment aud to pary ant the Merger
aud ofher wansactions contemplated by this Agreement, and Target and Stack holders acknowledge
that Payent and Merper Sub have relied upon such represeniations and warrantics.

3.01. Orgovization and Ouglification, Target is 2 corporation duly organized, validly
existing and in good standing under the laws of Florids, has ihe corporate porwer and anthority to
carry on jis businesg as such business {8 now being conducted snd to emter into and perform its
chligations hereunder. Target has no offices owiside Florida and i8 not regnired to qualify 25 a
foreign corporation to do business in suy other jurisdiction. Target hag no subs: diaries.

302, Agthorizatipn of Agreoment and Approval of Merper,

(a)  The execution, delivery and performance of this Agriement by Target has
been duly and validly authorized and approved by its Board of Directors and Stockholders, and no
further corporate action or authorization on the part of Target, except for appravat of Stockholders,
is required to deliver this Apresment and perform the transactions contempiated hereby, and this
Agreement is & legal, valid and binding obligation of Target, enforcesble ap wunst it in accordance
with its terms except as seh enforceability is Ifmited by bankruptcy, insolve 1oy and other similay
Iaws affecting the enforceruent of creditors’ rights generally or by general er, uitable principles.

(b}  Stockholders have duly exeented this Agreement, and. this Agreement is &
legal, valid and binding Obligation of Stockholders, enforceabie against each i+f them fa accordance
with its terms, and constitutes their apotoval of the Merger as the sale shenzholders of Target In
accardance with Section 607.1103 of {he Florida Business Corporation Act, 28 amended,

3.03. Np Conflict. Neither the sxacntiop and delivery of this Agresment nor the
constmmation of fhe transactions contemplated hereby, nor cornpliance by ¢ry of the parties with
any of the provisions hereof, will: () conflict with or result in any breach < [ any provision of the
Certificate of Incorporation or By-laws of Targes; (b) require any consent, app oval, suthorization or
permit of, or filing with or notification to, any governmental or regulatory jarthority or any other
person except for such as will have been obiained or given on or before (losing; (c)result in &
default (or give rise 1o any Hght of renegotiation, termination, cancellsfion or 2. >celeration) under any
of the terms, conditioas or provisions of any agreement or ofher instrument ty which Target or any
of Stockhelders is & patty or by which any of the assets of Targef or any of Stei zkholders is baynd; or
{d) violats any order, writ, injunction, decres, statute, ynie or reguiation appli zable to Target or any
of Stockholders. Copies of Target's Articles of ncorporation and By-laws, & ameanded through the
date hereof, heretofore delivered 10 Parent by Stockholders, are completr, accureie, and such
Articles and By-laws are in fisll foree and effect. .

3.04. Capifal Stoek of Target. The authorized, issned and outsizinding capital stack of
Target a5 of this date consists of 1,000 shares of common siock, no par valee, of which 1,000 sharss
are outstanding (the irsued and outstanding shares are hereivafier referred to €3 the "Target Shares“}).
The Target Shares have been duly authorized, are validly issued and outstand ing, and are I‘ully-pmd
and nonassessable, with no persopal labflify attaching fo the ownership theveof, and jssued in
compliance with all applicable federal and state scourities laws. Except for thy Target Shares, Target
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does not bave any capital stock quistanding, and Targe: has outsianding no stock appreciation or
similar rights, nor do there exist any converfible securities, warrants, rigats, aptions, or other
confractual rights or commitments pursuant to which any pétson may eause or require autharized but
unigsued shares of Targat's capital stock or any other security of Target {o be issued to any person,
Stoekholders are the awners of a1l of the outstamding capital stock of Target, the number, class and
arnount of which is set farth in Seetion 3.04 to the Disclosure Schedule, and Siockholders own the
Target Shares frae and clear of apy and all Claims, tdights of frst refisal, preamptive rights or fghts
with respect 1o veting. None of Stockholders is & party to any agreement by ' #hich any person may
have the right o require any or all of Steckholders to pansfer all, past of or pxy inierest in any of the
Target Shares nor is any of Stockholdsrs a party to any apreement or instr inent reastricting such
Stockholders’ vating of such shares or giving another person the right to voie siach shares.

3.05. Finanrial Informaition.

() - Asofthe date of this Agreement aud as of Cloging, e4cept (i) as set forils In
the Target Finmmelals, (i) as deseribed in Section 3.03 of the Disclosure Schedule and (Iif} for
accounts paysble acerued in the ordinary cowrse of business since the list date of the Target
Financials in amonnts anod type consistent with past practice, Target bad i@ material Liabilities,
contingent or otherwise, and there were no Claims against the property ol Target. Any and all
Target Financials and any and all other fipancial information delivered by Target fo Parenmt or
Merger Sub are true, carrect and complete in all matertal respects and refie: £ fhirly and accurately
the financial condition of Target ag of the date of cach such Target Financials srihe effective date of
ather finantisl information. Target's financial books and records of account contain true, correct and
8}l proper eniries, reflecting all consolidated and consolidating transactions, jwepared in accardance
with all requirements of law and on a bagls consistent with the Target Finaneils. .

)] Since December 17, 2004, Target has not inoured any Liabilities other than
in {he ordinary course of business, consistent with past practices, and has not {aken any of the actions
described in Section 5.02 of fhis Agreement.

(¢)  All accounts receivable of Target that are reflected on the Financial
Staterments and the accounting records of the Tarpet ag of the date of this Agreement and the
Closing Date (referred to collectively as the "Accounts Receivable™) represen or will vepresent valid
pbligations arising from products actnally sold or services actually performe:!'in the ordinary course
of buginesa subject to Teasoneble offset for nonpayment consistent with pricr collection histery for
acoounts tecetvable of Target. . . )

(@  As of January 13, 2005, the agaresate aceounts riceivehle by Target in
respect of services performed by Target prior to Yanvary 13, 2003 was $32,576.01.

{) Target bas tirnely filed all tax retumns requited by iL 0 be Hled by reason of
any revenue received, payment made or agsets owned ar leased (inchuding, without limitation, all
withhalding tax rehums). All taxes shown ta be due and payable on sneh vurms, any assessments
imposed, and to the Stocklhiolder's knowledge all other taxes due and pavahle by fhe Target on ar
hefore the Closing have been paid or will be paid prior to the time they become delinquent. True
and compleie copies of all tax returns filed by Target after January 1, 13000 and copies of ail

I3
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elections made at any time by Target under the Internal Revenue Code have been furnished i
Parent. Target bas not been advised (3) that eny of its retuyms, federal, state or ather, have been or
are being audited as of the date hereof] or (b} of any deficiency in assessment . r proposed judarment
to its federn], state or other taxes, Thers are ng gpecial elections or other conditions i effect with
respect o Target which coyld impose on the Surviving Corporation or Paren' any bability for any
taxes imposed with respect income or cvents ocourring on periods prior to Clos ng. e e

& Target operates af least one significant historic Lusiiess line, or owns at
least a significant portion of its historie business assets, in each case within the meaning of Reg.
1.368-1(d).

3.06. Absence of Certain Changes. TFollowing the latest date of |he Target Financials,
except for transactions or conditions disclosed in Section 3.06 of the Discloiure Schedule, Target
hag not: (&) had any materinl, adverse change in iis Spnancial condition, poperties, businass or -
aperations; (b} entered into any other iransactions material to its business not 11 the ordinary conrse
of business; {c} declared, set aside or pald any disiribution or dividend to Stockholders, or
repwrehased any of its capital stock; or (d) repaid any indebtedness to Stockhol lers or any Affiliate.

3.07. Comuliance with Yavws. Target, in the ownership of its prope 'ty and the sonduct of
it business, complies with all applicable laws, ordinances, rules, regulations, fudgments, arders or '
covenants, conditions and resirictions (collectively "Laws™), whether Federal, staie, local, or foreign
and has all permits, Heenses and anthorizations reguived by such gavemmumtal agencles-fors the'
conduct of its business or use or ownership of its assets except where such viclstion or
noncomnpliance would pot have a material adverse effect on Target’s b.isiness operalious or
financial condition, including, without Hmitation, the ownership of its propevties or the carrving
an af its present or contemplated buginess. Within the 5 years imraediately preceding the date of
thie Agreement, neither Target nor any of Stockhalders hias been charged wily any viclation of any
Law ar, io Target and Stockholders’ knowledge, been subject to any investi jation with respect to
violation of any Law.

3.08. Npg Broker's or Finder's Fees. Neither Target nor auy of iitockholders has dealt
with any broker, finder, investment banker or any othe person who may ;laim entitlement o a
broker's or finder's fee, commission or similar compensation in conmes'ion with any of the
transaetions coniemplated by this Agreement.

3.09. Agreements, Confracts and Commitments. Except 28 disclised in Section 3.09 of -

the Disclosure Schedule, Target is nat a party to, bound by or committad to sider into any writen.or
oml: (1) employment contract ar other agreement of any kind whatsoever fur the compensation of
any of its employees; (i) lease or purchase agreement with respest to ree. prop#rty or personal
property; (i) employee benefit plan within the mesning of Section 3(3+ of the Employment
Retirement Income Seourity Act of 1974, any other bonus, profit sharing, ¢eferred compensation,
hospitalization, health cave, disability, medical ar dental, retirement, insuranes, sick or vacation pay,
pension, welfare, severance, stock aption, stock bonus or stock puychase plan, or any other plan,
agreement or awrangement providing for employee benefits or for the nonmeration, direct or
indirect, of Target's employees; (iv) agreements of puarantee or indemmification; (v} any Ioan or
credit agrecments providing for the extension of credit to ar by Target; (vi} joint venture or other
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agreement mvalvmg the sharing of costs or profis; (vii) agreements with Stockholders or any
Affiliate of Stockholders; or (viii) any other agreement or nndertaking involvir. 3 more than $5,000 in
aggregate anmual payments o receipts and not terminable by Target without pinalty, cost or Hahility
(whether cxpress, implisd or by operation of law or atherwise) on notice of no' more than thirty (30)
days. Copies (or, with respect to aral agreements, understandings or comm|tments, complete and
accurafe descriptions thereof) of the coniracts, agreements, leases, uderstandings, plans,
obligations, coounittrients and other documenis rcferred io jn Section 3.39 of the Disclosure
Schedule heretofore delivered to Parent are frue and complete. Nedither Targe: nor, to Steckholders’
knowledge, any other party is in breach of any agreement which is material to ‘Target's business.

3,10. Litigation. Except as set forth in Rection 3.10 of the Disclost e Schcdule, there are
no actions, suits or proceedings at law ar in equity, or arbitration proceedings, or claims, derands or
imvestigations, nending or to Stockholders® knowledpge, hreatencd against ol involving Target {or
Stockholders with vrespect to the business of assets of Target) nor are there any sdministrative
proceedings pending or to Stockholders” kmowledge, threatened against or invalving Target ~{or
Siockholders with respect {o the business of agsets of Target} by or before an'r governmental board,
department, coomission, bureay, instrumentality or agency (including but not limited to any federal,
state, Jocal or foreign governmenial agency). Neither Target nor Stockholder: is in viclatien of any
order, ralting, decrse or judgment of any contt or mbimetion tibumal or governmental board,
departtnent, cormission, bureau, instrumentality or agency.

3.11. Invesimment Representations.

{z) Stockholders have been furnished copies of the Parerit Financials, copies of
which are aitached hereto ag Pxhibit C, and have had the opporiunity to ask o "the execntive officars
of Parent any and all relevant questions in connection with any aspect of Pe.ent including, but not
limited ta, the tights represented by the Parent Stock, and have received answits which Stockholders
consider to be responsive to such gquestions,

(b)  Stockholder acknowledge that thers is currently no 1arket for or guy, other
reaus of gbtaining liquidity for the Parent Stocle. Stockholders are able to be.w the cconomic risk of
the investment represented by the Parent Stock for an indefinite period.

()  Each of Stockholders is acquiring the Parent Stock for its own account for the
purpose of investment and not for or with a view to the regale, distribution, subdivision or
fractionalization thereofl

(@  Stockholders understand that their right {o transfer thz Parent Stock will be
subject ta the restrictions set forth in the Parent Shareholders' Agreement and the further restrictions
under applicable state and federal securities laws. The certificates representing Parent Stock issued
to Stockholders will bear a legend reflecting these rastriciions,

{a) In acécpﬁng the Parent Stiock as partizl comsideriion for the Merger,

20

Siackholders are nat relying on any represeniation, warranty or statement ms le Dy the Pareat or any |

of its agents, cmployaas advisors, attomeys or representatives which Is not g secifically made in this
Agréément or in any document attached hersfo. Stockholders are rely.ag exclosivel @i e

17 5 W’
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represcutations and warranties of Paremt made herein and the documets aitached hereto.
Stockholders, together with their lepal and finsncial advisors, have sufficient sopbistication and
edperience in business and financial matters to make an informed decision rejarding aceepting the
Parent Stock.

3,12, Full Disclosure. Stockholders and Tarpet have disclosed to {"arent and fo Merger
Sub all material focts relating o Target's sssets, stock, business, condition (fin.meial und otherwise)
and aperations in this Agreement (inchnding the Schedules heveta). Neither th s Agreement nor any
other document, certificate, exhibit, statement or schedule furnished or to b : fiumished by or on
behalf of Stockholders or Target to Parent in cannection with the transactions contemplated hereby
contains or will contain any untrue statement of & material fact, or omits o will omit to staie a
material fact necesgary to make the fhewal siatements contained theriin, in light of the
circumstances under which they are made, not misleading.

3.13.  Ymtellectuial Property.

(5}  Section 3.13 of the Disclosure Schedule contains an z:zcurate and complets
list and deseription of all material Software, snd all pames, corpomte naries, fictitious names,
tradenames, trademarks, trademmk applications, servics mavks, service mark applications, brand
narmes, product names, and slogans, patents, patent applications, copyrights, copyright applications,
designs, logos, web sties, and domain names owned, marketed, licensed, s pporied, maintained,
nsed or under development by Targel Except 85 set forth on Section 3,13 of the Disclosure
Schedule or in ihe previous sentence, no other materfel Software or Intangi dles (ofher thap fade
secrets and know-how) are used to by Target in its bnsiness.

(b).  Execept fir limited use licenges and copyright permissions held by Target as
set forth on Section 3.13 of the Disclosure Schedule, no rights of any third pary are necessary to: (i)
mavket, license, sell, modify, update, and/or create derivative works for CommissionsDue,
AgencyWare ar any other Software and/or products of Target; and (i) operate the business of Target
in the ocdinary courss as presently operated,

(e}  Except as set forth on Section 3.13 of the Disclosuz » Schedule, all of the
material Target Intangibles (other than standard cormmercially available sofiware) were created as a
worlk for hire (as defined under U.8. copyright law) by repplar fiall time emple yecs of Target. To the
extent that any author or developer of any such Target Intangibles was 5ot & regular full-time
employes of Target at the time such person contributed fo such Intangibles, except as sct forth on
Section 3.13 of the Disclosure Schedule, such author or developer has irrevor: bly assipned to Tarpet
in writing all copyrights snd other proprietary vights in such persan’s work: with respect to such
Tarpet Intangibles and all such copyrights and other praprietary rights are listed and descifBbEdBh
Secfion 3,13 of the Disclosure Schedule.

(&)  With Tespect to the Software Msted on Section 3,13 of the Disclosurs
Schedute, (i) Target maintains machine-readable master-reproducible copis:, source code listings,
technical documentation and (other than the AgencyWare produst) user manni s for the most current
releases or versions thereof and for all earlier releases or versions thereof cun remily being supported
by them; (i) in cach case, the machine-readsble copy subsiantially confornms 10 the corresponding

5 %W
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source cade Usting; (i) it is wrilien I the language set forth on Section 3.13 of the Disclomwg
Schedule, for use on the hardware set forfh on Section 3.13 of the Disclosure S hedule with standsrd
oparating systems; (iv) it can be maintained and modified by reasonably coripeient programmers
familiar with such language, haxdware and operating systems; and (v) in €:ch case, it operates
submantially in accordance with the user mamal thersfor without any kmov o material operating
defeets other than those defects set forth on the “Bug List” aftached hereio a4 Section 3.13 of the
Disclosure Schedule.

)] Neme of the Target Infangibles or their respective vast or cumeni pses,
mcludmg the preparation, dishibution, marketing or licensing thereof, has violated or infringed
wpon, or is violating or inftinging upon, any Software, technology, patent, cop yright, trade secret or

* other Intangible of any Persan. Parent and Merger Sub acknowledge that Taiget and Stockholdars
have not conducted any search of patent or copydght racords, requested any 1:gal opinion or taken
any other formal investigative sction in conmection with the preceding representaton. No
proceeding is pending o, to Target's and Stockholders' knowledge, is threater. td, nor hag any claim .
ar derrmd been made, which challenges or challenged the legality, validity, snforceability, use or
exclusive ownership by Target of any of the Target Intangibles. To Targe ’s and Stockhdiders®
knowledge, no Person is violating or infringing upon, or has vialated or mfrin jed upon ai any time,

any of the Target Intangibles.

3] Target and Stockholders have maintained in confidenc : all trade secrets and
copyrights with tespect o the Target Intaogibles. Ixcept as set forth i Section 3.13 of the
Disclomure Schedule, Tarpet has not disclosed or delivered to any escrow ugent or to any other
Person, or permitted the diselosure to any escrow agent or {a any other Person oof, the source code (or
any aspect or portion thereof) for or relating to any past, present or future prod. ot of Target,

{g)  Any licenge, sublicense or other contract covering ar “elating to any Target
" Intangibles is legal, valid, binding, enforceabls and in full force and effect, an i upon consummation
of the transactions contemplated hereby, will continue to be legal, valid, bindi g, enforceable and in
flt force and effect on terms identical to those in effect immediately prior to the consummation of
the fransactions contempiated hareby (to the same exient as valid, binding an'd enforceable prior ta
these fransactions with respect to other parties. No proceeding is penditg or 1@ Targetisvand
Stockholders’ knowledge, is being or has been threatened, nor has any claim or demand heen made,
which challenges the legelity, validity, enforceability or ownership of amy liccnse, sublicense or
ofher conteact covering or relating o any Target Intangibles.

(h)  Except as get forth in Section 3.13 of Target Disclosury Schedule, none of the
Software or other Infangibles lisied or required fo be lisied i Séction 3.12 of Target Disclosure
Scheduls is owned by or registered in the name of ay current or former owner, shareholder, pariner,
director, executive, officer, amployee, salesman, agent, customer, reprefent:tive or coniractor nor
does any such Person have any interest therein or right thereto, includiny the right to royalty
payents, .

(i} Except with respect 1 demonsiration or trisl copies, to Target’s and
Stockholders” knowledge, no portion of epy Target Infangible contains any "back deor,” "time
bomb,” "Trojan horse” "warm," "drop dead device,” "virus™ or other sofiwa' e rovtines or hardwars
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components designed to permit unanthorized access or to disable or erase s)yftware, hardwars, or
© Qatg without the consent of the ngar. '

@ Set forth in Section 3.13 of Target Discloswre Schednle is each intemet
domain name nsed by Target. All registrations of domair names are in good gjanding, and no action
has been taken ar is pending to challenge rights to, seepend, cancel or disatle amy domain name,
registration therefor ar the right of Target to use a domain name. Target Das all rght, ttle and
tntersst in and 1o, and rights 1o use on the internet and ofherwise as a frade-mak and trads name, the
demain names.

- et o 1YL
(0 To Target’'s and Stockholders” knowledge, thore is mo govemmental
prohibition or restricion ap the use of any of the Sofiware or any other Initangible in sy UK.
Jurisdiction ar on the axport or import of any of the Softwares or any other Tntimgible from or to any
Jurisdiction. :

) Except as disclosed in Section 3.13 of the Target Disclisure Schedule, Target
is the sole owner of, and bas good and marketable title to, and ail right, tifle sy @ interest in and to sl
datadases related to Target’s business. BExcept as specified in Section 3.13 of the Target Disclosure
Schedule, no Peoraon other than Target has any right or Interest of any kind (r natare in or o such
databases. To Target's and Stockholders’ knowledge, no persan (f) is violating or infiinging upen, or
has violated or infringed npon at any time, any right of Target in or fo suih databases; or (H) is
breaching or has breached af any time any duty or obligation owed fo Target in respect of such
databases. All Hcenses referred to in Section 3.13 of the Disclosurs Schedn!e are in full foree and
effect and neither Target nor fhe other parfy thereto (io Targei's and Stockho! ders' knowledpe} is in
defanlt of its obligations thereunder. Neifber the past nor current wse of an snch database-er the
information contained therein (i) fo Target’s and Stockholder's kmowledge, bi s violated or infiinged
upon, or i3 violating or infringing upon, the rights of any Person; or (i} breaches any duty or
obligation owed to any Person; or {{if) to Target's and Stockholder’s imowled;gs, violates the privacy
or any law relating to the privacy of any Person.

3.14 Related] Parties. Except as set forth o Section 3.14 of flie Target's Disclosure
Schedule, (i) neither Stockholders nor any Affiliate of Target or any Stockholder or any family
membey of ejther Stockholder hag any interest in any Intangibie nsed or owred by Targst, (i) there
ate no existing and there has been no contract, transacfion, indebtedness o ather arangement, or
any mlated geries thereof, hebween the Target end any it direciors, officers ¢ the Stockholders, any
Affliate of Target or either Siockholder or any family memiber of any Slrockbolder (exeept for
amonnts due ag nonmal salaries and banuses and in reimbursement of ordinay ¥ expenses), apd (1) ot
the Closing, all such confracts, wansactions, indebfedness and other jorvangements shall be
terminated.

s

vt PR TRV

‘ 315  Customers and Contracis,

(a)  Section 3.15 of the Disclasurs Schedule sets forth earh maintenance caontract
or other contract for future delivery of product or performance of strvices ta which Target is & party

(*Custormey Contracts”™),
. 4
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{b)  Target has delivered io Parent frue aund correct copies of each of the
Custemer Caoniracte and ¢ach form of license agreement for Software execuind with any cusmmcr
since January 1, 2002, and sommary deseriplions or the terms of any ora) agresment of Stle:
acrangement with a customer.

{c)  Each of the Customer Coniracts is in filt] force and efect according to its
terms, Neither Target nor, to Target’s knowledge, sny third party ig in defanl. or breach under any
Customer Contract. No esvent, oceurrence or condition exisis which, with 1ae lapse of time, the
giving of notice, or both would become a default by Tarpet or, to Tavget or Stackholder's
kmawledge, by any third party under any Customer Confract. No costomer Has within the past 12

- months made any claim that Target has not complied with fhe terms of any € ustarner Contracts or
delivered defective Saftware.

{dy To Target's and Stockholders’ kmowledge, Target's |nmsiness relationships
with it eustomers are good, and neither Target nor Stockholders have any kiiowledge or notice of
any termination, canceliation, decision not to renmew or adverse change in its husiness relationship
with any customer {or afifliatsd group of customers) whose payruents accowrlted for more than 296
of the revenues of Target o 2003 or 2004 ithrongh the date of this Agieement.. Target-and
Siockholders have no kmowledge of any reason why recurring mccipts from |painienance conbracts
will he materially less ip the twelve months a follewing Closing than i the t velve months prior ko
Closing.

ARTICLE IV |
PARENT'S REPRESENTATIONS AND WARRANTIES
In order to induce Target and Stockholders to enter into this Agreerniint and fo approve the

Merger and consuznmate the fransactions contemplated hcreby, Parent reprisents and warranis to
Target and Stockhalders as follows:

490). Organization and Qualification. Parent is a corporation duly organized, validly
existing and in good standing wnder the laws of Delawnre, and has the corpariiz povwer and authority
to carry, on 1is business as such business iy now being conducted and to cary ont the transactions
contemplated by this Agreement. Merger Sub is a corporation duly organized, validly existing and
in good standing under the laws of Delaware, and has the corporate power an d suthority to caTy out

the trapsactions cuntcmplaxed by this Agresment.

402, Anthorizatiog of Asrsement The execuiion, delivery ard performance of flisg
Apreement by Parent and Merger Sub has been duly and valtidly authorized, and approved by fheir
respective Board of Directors and, in the case of Merger Sub, by Parent as i3 sole stockholder, Na
further action or authorization is required to deliver this Agreement and pieform the fransactions
contemplaizd hereby, This Agreement is a legal, valid and binding obligaiic 1 of each of Parent and
Merger Sub, epforcesble apainst each of them in accordance with iis erms exeept as such
enforeeability is limited by bankouptcy, insalvency and other similir laws affecting the
enforcement of creditors® rights generally or by general squitable principlas.
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403, No Cagflict. Neither the execution and delivery of this Agreement by Parent and

Merger Sub, nor the consummation of the franzactions contemplated heveby Ly Parent and Merger

. Bub, nor compliance by Parent and Merger Sub with any of the provisions hereof, will: (a) conflint

with or resuli in any breach of any provision of their Artticles of Incorporation or By-laws;

() require any consent, approval, suthorizaiion or permit of, or filing with ¢« r notification {o, any

" povermmnental or regulatory authority ar any other persem; (c) resnlt in a default {or give rise to any

tight of renegotiation, enmination, cancellation or acosleration) under any of e terrag, copditions or

provisions of any mstrument or agreement 1o which either is & party; or {d) v olate any order, writ,
injunction, decree, statite, rule or regudation applicable to either.

4.04. Capitsl Stock of Parent. The authorized, issued and outstauiding capital stoclaaf
Parent ig as set forth on Schedule 4.04 bereto. The Parent Stock bas been duly authorized, and when
izsued as comtemplaied by this Agresment, will be validly anthorized, issued. and outstanding, and
fislly-paid and nonassessable, with no personal Hability attaching o the owners hip thereof. All of the
tssued and ontstanding shares of the capital stock of the Parent are duly anthorized, validly
isgned, fulty paid, nonassessabie and issued in compliance with s} applict ble federal and state
aecuriyies Inws.

405. Financigl Statements/Undisclosed Lishilities. As of Decomber 31, 2003, and
except as get forth in the Parent Financials or described in Schedule 4.05 [werefo, Parent had no

material Liabilitics and there were no material Claims againsi Parent’s ypiroperty. The Parent
Finaneials faitly present fis financial position as of December 31, 2003, and Thicember 31, 2003, and
its vesults of operations, for the twelve momhs then ended prepared in sceordance with generally
aceepted accouniing principles.

406. Absence of Certaln Changes. . Following December 31, 2003, except for
transactions conjemplatad by this Agreement, and transactions or conditions discloged in Sehadule
4.06 hereto, Pavent has oot had any raterial, adverse change in its financia) condition, properties,
busingss or operations, nor has it entered into any other fransactions materia’ to its business not in
the ordinary course of business.

4.07. Copmplisnce with Laws. Parent, in the ownership of s propirty and the conduct of
its business, is i complianee with all applicable laws, ordinances, rules, rigulations, judgments,
orders or covenants, conditions end resfrictions, whether federal, state, local, foreign or private, and
has all permits, Heenses and authorizations required by such governmental # gencies except where
such violation wonld not have 2 malerial adverse effect on Parent’s b asiness operations or
financial condition, including, without limitation, the ownership of its projrerties or the carrying
on of its present or conternplated businesy,

4.08. Ne Broker's or Finder's Fegs, Neither Pavent nor Merger [iub bas dealt with any
braleer, finder, ipvestment banker or any other person who may claim enfitifcment 1o a broker's or

finder's fe, commission or similar compensation in connection with any of § e iransactions ¥aniam-
plated by this Agreement.

409, Fall Pisclpspre, Neither this Agveement nor oy other document, certificate,
exhibit, statement or schednle fivnished or to be furnished by or on behalf o "Parent or Merger Sub

- A
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to Target in copnection with the fransactions conteruplated hereby contains or will contain any
untrue statement of a matarial fact, or onzits ar will omit to stete a material £ 3 necessary to make
the factual staternents contained therejn, in Heht of the circmmstances ynder v/Akdch they are mads,
not misleading. et

410  Tareg

)] Parent bas timely filed all tax returns reguired by it to be filed by reason of
sy reverme received, payment made or assets owned or leased (ncluding, vithout Bmitation, a1}
withholding tax retwms). All loxes shown to be due and payable on such ret,ims, any assessments
imposed, and to the Parent knowledge all other taxes due and payable by the Firent on or before the
Closing have been paid or will be paid prior to the time they become delingwent. Parent has not
been advised {a) that any of its retumns, federal, state ar ather, have been or a1 being audited a5 of
the date heraof or (b) of any deficiency in assessment or proposad judgment to its federal, state ar
other taxes,

)] It is the present intention of Parent to continme at least one significant
- historic basiness line of Target, or to use at least a significent pertion of Targei’s historic
business assets in a business, in each case within the meaning of Reg, 1.368.1(d).

4.13. Litigation. Except as set forih in Section 4.11 of the Disclosyre Sehednle, thers are
no actions, suils or proceedings at Iaw or in equiiy, or arbitration proceadings, or claims, demands or
investigations, pending or fo Parent’s knowledge, threatenad against or invslving Parent nor are
there any administrative proceedings pending or to Parent’s knowledge, hrestened against ar
imvolving Parent by or before apy governmental board, department, commuizsion, buresy,
instumeniality or agency (nclnding but not limited to any federal, siate, local or foreign
govemmental ageney). Parent 8 not in violation of any order, ruling, decnie or judgment of any
court or arbitration tritumal or governmental board, department, conumission, I urean, nstrumentslity
Qr agericy.

4.12. Ownership of Assets. Parent has good and marketable titl: to its properties and
assets and has good tifle fo all iis Isasehold interests, in each case subjrot fo no Obligations,
except for Obligations and Liabilities digclosed on the Parent’s Financiids or thet have been
imeurted in the ordinary course of its business. Parent has sufficient title and ownership of ar
exchisive licenses to ail patents, wademarks, service marks, frade nar.es, copyrights, “trade
secrets, software, other intelieemal property information, and prapriefary rights and processes
necessary for its business 25 now conducted without any conflict with ¢r infringement of the

rights of others.

ARTICLE V :
© PRE-CLOSING AND POST-CLOSING COVENANTS AND PROCEEDINGS

301, Access and Infoymation/Target Between the dete of this Agreement and the
Clasing Date, Stockholders shall cause Target to give to Parent and ity respeciive authorized
Teprasentziives and agents reasopable acoess dwring normal business hours to all of Tarpet's
properties, offices, and other facilities, books, comtracts, records and other documents and persormel

g 4
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relating to ifs agsets and operations, and shall cause iis respeciive officers, empleyees and advisors to
muake avaltable to Parent such documents, copies of documents, financiel aru| operating data and
other information concerning their property and affairs as Parent requires to « onfitm the accuracy
and completeness of the representations and warranties made in this Agresmen' . Nothing contained
in this Section 5.01 shall affect Parent’s or Merger Sub's right fo rely upon, oo the stevival of) the
represertations and warranties made by Target and Stockhelders in this Agreenyent. ATl confidential
angd proprietary information conceming Target and Stockholders disclosed to P went pursuant to this
Section ar otherwise in connection with this Agreement shall bo treated in cont' dence and subject to
that cartain Confidentiality Agreement executed by the parties, dated — 22004,

502, Conduct of Buginegs, Afier the date hercof, except as ¢ herwise specifically
provided in this Agreement or permitted by the prior written consent of Parer £, Stockholders shalt
fat catge or permit Target to, and Target shall not:

(8)  {ssue asty capital stack or any securities converiible into zapital stoclg

() split, subdivide or reclassify its sapits] stoclg

{cy  amend its Articles of Incocporation ar By-laws or mjerge, consolidate or
dissoive;

@ mour any Obligation or Liability other than in the ardimuy course off businsss
and in accordance with past practice and on normal commercial terms;

: {e)  declare or pay any dividend or other distribution on ifs capital stock ar repay
my loans or other indebtedness to Stockhelders or any of Stockholders’ Affiliaies;

#  purchase or redeem any of its capital stack; S

(g)  cance] or transfer ather than for fill and fhir consideration any CObligation
owed to it, other than w adjust accovnts receivable in the ordinary coumie of business and in
accordance wiflt past practios; .

(h)  enter into or terminate any contract or arrangement otz than in the ordinary
.course of business and in accordance with past practice;

D materially change its accommting methods;

G) gremt any right to acquire any of its assets other than in the ordinary conrse of
business, nnder normal comumercial terms and in accordance with past practied; or

4] incur any Obligation to do any of e foragning,

503  Liabilities ut Closing, At the Closing Date, the Linbilities »f Target (exclusive of
Liabilities evident on the face of wriiten documents disclosed to Parent i1 aay Schedule to this

Agreement) will not exceed $10,000.
) &
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5.04 No Shop. Parent and Merper Sub shall have the exclusive rig'it to proceed with the
TransacHon between the date hereof and the Closing Date ("Exclusivity Fsriod™). During the
Exclusivity Period, Target and Stockholders, and each of their respectiv: officers, direciors,
sharebalders, advisors, representatives or agents will ot initiate, solicit, negofi fe or pursue with any
third party any inguiry, proposal or offer relating to the acquisition mdfor financing of the Target or
its business, or any poriion fhiereof, whether by purchase of assets or stock, by perger, consolidation
or othey reorganization or by other ransaction {an "Altemnative Offer™) and 1hall not provide any
information regarding the Tarpet to any third party where Target, Stockbolds ts or their respective
officers, directors, sharsholders, advizors, representatives and apenis have riason io belisve such
information will be used in comection with an Alternative Offer. Target «nd Stoelchoiders will
prompily advise Parent and Merger Sub in writting of the terms of any Altemative Offer recsived and
the name of the offerar,

503 Cggptinuity of Business Enterprige. Parent will cantinue at least one significant

historic business line of Target, or use at least 2 signtficant portion of Target’s historic business
assefs in a buginess, In esch cass within the meaning of Reg. 1.368-1(d), ex cept that Parent may
transfer Target’s historic business asseis (@) to a corporation that is a member of Parent’s
qualified graup, within the meaning of Reg. 1.368-1{d)}#)(ii), or (ii) o a yarkaership if' (A) one
or more members of Parent™s gnalified group have active and substantial manspement ftinetions
as a partner with respect to Targct’s histaric business or (B) members of Parent’s gualified group
in the aggrepate own an interest in the partm:rshtp representing a significalil interest in 'I'argct’
higtoric business, in sach case within the meaning of Reg. 1,368-1(3{4)(iii)

506 Operation of Surviving Corporation. In the event the employment of a
Stockholder with the Swrviving Corparation is terminsted during the lam-Out Period, that
Sinckholder’s tight to manage as provided in Section 2.04 heyeof shall termy aate. In the event the
employment of both Siockholders is terminated ducing the Bam-Out Period, Parent agrees that the
Surviving Corporation shall continne fo be operated as a ssparate business ur t with no action faken
or amigsion made for the piopose of veducing or minimdzing, or hmpair ng the ability of the
Surviving Corporation fo produce, the Bam-Out Payments. If itbe emplo svent of both of the
Stockholders 8 terminated by the Parent or Surviving Corporation during the Barn-Out Period
without cause, such termination of employment without cause shall constitute 2 Trigger Event under
Section 2.03(f) and the Stockholders shall have the right to make the electhm set forth in Section’
2.03(f) hereot,

ARTICLE VI Coampns s
CONDITIONS TO CLOSING/ACTIONS AT CLOSING

The ehligatiouﬁ of each of the parties hereto to effect the transactions conternpinted herein
shall be subject to satisfhcion ar written waiver of the following 25 of the Clc sing Date:

6.01. Condifions to Obligations of Pavent and Merger Sub. Tha obligations of Farent
snd Merger Sub under this Agreement shall be sulject to the condition that, .0 ar prior to the Closing

hereaf, all of the following statemenis and/or conditions shall be e and/or satisfied (any of which
conditions may be waived in writing by Parenty:

’ =
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(@  Performance. Stockholders shall have complied with all covenants and taken
all actions berein required ta be performed or faken by her on or before the Closing Date,

(b)  Represeptations. Each vepresentation and warraniy of Stockholders herein
shall have been true i 2l material respects as of the date hereof and shall ti= true in all material
respects on and as of the Closing Date as though made on and as of the Closiy g Date, exzept to the
extent that any thereof expregaly relate to an earlier date, in which case sush re wesentations shall be
troe ins all material respects an and as of such date.

©) Legality. No law, mule or regulation or order of any ;ourt or agency shail
probibit the execution, delivery or performance of this Agreemeant or the onsummation of the
Merger or any other transaction contemplated hereby or subject execution, del very, parformancs or
conswrinetion to any material condition. Thers shall not be pending before any court or agcncry any
action sesking to enjoin the Merger or recover material damages in respect thersof.

(d)  Other Approvals gnd Congents. Any and all required ipprovals or consents
to the transactions contemplated by this Agreement, including but not Hmited o the transfar of any
licenses, permits, or franchises of any nature, shall have been obizined and zonfinmed in wrxtmg
The consmrmation of the transactions contemplated by this Agreernent shall rjot affect or fmpair the
continued validity and saforceability of all contracts, Beenses, permits, francdses, and distribution
agreements the benefits of which are enjoyed or passessed by Target.

{£) ificate. Parent and Merger Sub shall have recsived a certificate of
Stockholders aftesting to the safisfaction of the fomgomg conditions in the form of BExhibit B-1
attached heretn.

() Emplovmen! Asreements,  Stockholders and Parent g1all have entered into
"( the Employrent Agresment in the form attached hereto as Bsdhibit "G."

()  Adequete Parent Siogk. Parent shall have an adequals mumber of shavés of
Parent Stock authorized, available and approved by all necessary Persons for 'ssuance in amordancc
with Sections 2.03(k) and 2.03(c) of this Agrecment.

()  Assienment and Release Aprcamegt £ lockholders shall have
1 exccuted and delivered to Parent and Merger Sub the Ascignment and Reliase Agreement in the
' form at‘ias}md hereto as Bxhibit "I,

Q) @g__@ﬁm_ Torget’s cash balances immediately prlor to cIDsmg shall be
at least $30,000.

6.02. Conditlons {o Obligations of Target and Stockholders, Ths obligations of Tarpet
and Stockholders under this Agreement shall be subject to the satisfacion at or prior 1o the Closing
herzof of the following conditions {any of which may be waived in wriling by Target):

{2)  Performmnce. Parent and Merger Sub shall have complied with all covenants

. = A
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and taken.ali actions herein required to be performed or taken by them on o before the Closing
Datt:

(b) esentations, Bach represemtation and -wasranty of Parent herein shall
have been true in all material respects ag of the dats hereof and shall be tue in all material respecis
on and as of the Closing Date as though made on and as of the Closing Date, axeept to the extent it
expressly relaies to an earlier date, in which case such reprezentations shall b+ true in all material
respecis on and as of such date, NS

) Legality. No law, rule or regnlation or order of any court or other agency
shall prohibit the execution, delivery or performance of this Agreement or fhe nonsummstion of tha
Merger or other fanzaction contemplated hereby or subject execniion, deliver, performances ar
consurmustian o any maierial obligation. There shall not be pending before any court or agency
any sction secking to enjoin the Merger or racover material damages in respect hereof.

)  Emplovment Ameements, Stockholders and Parept shiall have entered into
X the Employment Agreement Tn the form attached bereta as Bxhibit "1

() Ceriificate,  Stoclholders and Targaet shall have rece ved the pertificate of
¢ the Chief Bxecutive Qfficer of Parent attesting to ﬂ_:ze: satisfaction af the forsgolr g conditions.

603. Kilin Ceriificate of Mevger., Upon satisfaction or widver of each of the
foregoing condittons, Stockbelders, Target and Parent shall canse the Certifizate of Merger to be
7 execuied by the Constitvent Carporations and delivered to Parent. Pareif, on behalf of the

. Constituent Cerporations, shall eause the Cerfificate of Merger to be filed with the Secretacy of State
of Delaware and the Secretary of the State of Florida ag scon as practicable {illowing the Closing,
and in any event no later than the close of business on ihe business day next ' ollowing the Closing
Date.

6.04. Further Assyrances. At any time, and from time to time, after the dale of this
Agreerent, vach party will execuie such addifional instruments and take sich action as may be
reasonably requested by the other party to confim: or perfect tile to sw, property transferred
hereunder or atherwise to carry out the intent and purposes of this Agreement.

ARTICLE VII
INDEMNIFICATION; SURVIVAL OF WARRANTIES; S’I‘OC 'KIIOLDER.
REPRESENTATIVE

7.01. Indemnification by Stockhalders. Subiect io the terms of iiections 7.04 and 7.03
hareaf, Stockbolders, jointly and severally, shall defend, inderanify and hwld harmiess Parent,
Merger Sub (prior to the Effective Time) and Surviving Corporation (subsicuent to the Effective
Time) and their subsidiaries and other affiliaies, officers, directors, st.ckholders, aftornevs,
employees and ageats {collectively, the “Pareat Indermmified Parties™), {om and against loss,
Lisbility, claim, Obligation, damage, sxpense (nchiding costs of invesipation and defense),
deficiency or diminution in value, fines and pepalties directly or indirectly acisxing out of or resulting
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from or in cormection with any of the following: e

{a)  any materdal inaccuracy in anmy of the representations and warranties of
Target and/or Stockholders contained in this Agreement or in any certilicste, agreement or
instrument exectted ar delivered by any Stockholder pursvant to this Agresment or the Merger,
inchiding, without Himitation, the Target Financials;

(b} any Tailure by Target and/or either Stockholders to pexform or comply with
or Blfill any of their respective agresments or covenants contained herain or thirein;

{cy  any iaxes of the Targe, if any, with respect to any taxa)le period {(or portion
of a taxable period) ending on or prior to the Closing Daie, and any taxed of the Stockholders
(imcluding taxes on tHouable incame from Target if Target is an *8” corporation) with respest o
gny tavable period; or

. {@  any Liability or Obligation of Target incurred priot to, i arising from: acts or
omissions prior o, the Closing Date, unlesz such Liabilities or obligations are disclosed in this
Apresyoent or in the Disclosure Schadnle,

702, Indemnpification bv Parent. Subject to the terms of Seofic1 7.04 hereof, Parent
shal] defend, indernnify and hold barmless Stackholders, and their personal r preseniatives, esiatas,
attorneys and agents (collectively, the “Stockholder Indermmified Parties™), fiom and against lnss,
Liability, claim, Obligation, damage, cxpepse (icluding casts of investpgation and defense),
deficiency or diminution in value, fines 2ngd penalties directly or indiractly arlying out of ar resulting
from or {ot cangecton with any of the following:

{8}  euy material inaccuracy in any of the represemtaticns and wamanties of
Parent or Merger Sub contained this Agresment or in any cerfificate, agisement or instrument
executed or delivered by Farent or Merger Sub pursuant to this Agreement o the Merger, including
without linrtation the Parent Financials; or ,

()  any failure by Parent and/or Merger Sub to perform o comply with or Rufifi
any of their respective agreements or covenanfs contained hersin or therein.

7.03 Procedyres. In the event that any claim or demand for vwhich an indermifying
perty (“Indermitor™ wonld be liable to an inderomified party (“Todenmmitee’’| hereunder i agseried
apainst oF sought to be collected from an Tndemmnites by & third party, the Indl2mnitee shall promptly
notify Indemnitor of such ¢laim or demand, spesifying the nature of such clim or demand and {he
amount or the estimated smonnt thereof to the extent thep feasible (whic: estimate shall pot be
conclusive of the final amount of such cletm and demand) (the "Claim Nea'ice"). The Indevmitor
shall then have twenty (20) days from the peysonal delivery or mailing of the Claiin Naotice (the
"Wetice Period™): (%) 1o notify the Indenmites (1) whether or not it dispies its lahility to the
Indemnitee hereunder with respect fo such claim or demand and (i) naiwithstanding any such
dispiste, whether or not it desires, at its sole cast and expense, 1o defend the Indemnites against such
claim ar demand, and {y) to cure the matter giving rise 1o the Claim Notice 1) the extent such matter
does not fnvolve a third party clatm. )

.
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{1) If the Inderpnitor disputes its lability with respact to s ich olaim or demand
ar the amonnt thereof (whether or not the Indemnitor desires o defend the Iniemmitee against such
claim or demand as provided in paragraphs (if) and (i1) below), such claim o demand shalt not be
setiled withont the prior written cansent of the Indermnnifes,

()  In the event that the Indemmitor nolifies the Indemni' ee within the Notice
Perind that it desires ip defend the Tndemnites against such claim or dewand, then, except as
hersinafier provided, the Indesmmitor shall have the right to deftnd the Indeinnitee by appropriste
proceedings, which proceedings shall be promptly zetiled or prosecuted by it 2 2 final conclusion in
such a manner a5 to avoid any risk of the Indemnitee becoming subject to iability for any other
maiter; provided, however, the Indemmnifor shall not, without the prior widiten consent of the
Indeminitee, consent to fhe entry of any judgment against the Indemmitee or ener into any sefflement
ar comproyaise which does not include, a8 an imconditional term thereof, the dving by the claimant
or plaintif¥ to the Indemnites of a release, in Form and substance satisfaciory b the Indemnitee, from
all Hability in respect of mch claim or Higation. If any Indemnitec desires to participate n, but not
copirol, any such defepse or sefflement, it may do so at its sole cost an| expense. I, in the
reasanable opinien of the Indermmitee, any such claim or demand ot the titigatin or resolution of any
such claim or demand imvolves an issue or matter which could have a mater ally adverse effact an
the business, operations, assets, propertics or prospecis of the mdemmitse, including without
limitation the administetion of the tax requns and responsibilities under the tax laws of any
Indemnitee, then the Indemnitee shall have the right to confrol the defense ar settlement of any such
claim or demsnd, and its reasonable costs and expenses shall be incuded as part of the
indemnification obligation of Tndemritor herevunder; provided, however, thet the Indemnites shall
not settle any such claim or demand withouwt the prior written consent of he Indenmitor, which
" comsent shall not be vnreasonably withbheld. If the Indenmmitee should elect to =xercise such right, the
Indemnitor shall have the right to participate in, ot not control, the defens: or settiement of such
claim or demand, at its sole cost and expense,

(iiiy If the Indemmniior elects not to defend the Indemmnitee apainst such claim or
demand, whether by not giving the Indemmitee fimely notice as pravided al.ove or ofherwise, then
the amount of any such claim or demand, or if the same be defended by th: Indemuitor or by the
Indemnitee (bui ac Indemmites shall have any cbligation to defand any such claim or demand) then
that portion thereaf as to which such defeunse is vosucressfil, in each casp shall be conclusively
deemed to be a lability of the Indeqmitor hereumder, unless the Indemmnitor shall bave dispuied its
liability to the Indexnnitee hereunder, as provided in paragreph (a) above.

{ivy In the event an Indemmilee ghould have a claim igainst fhe Indemnitor
hercunder that does not involve 3 claim or demand being asserted against o soupht to be collecied
from it by a third party, the Indemmitee chall promptly send a Claim Notize with respeet to such
claim 1o the Indemnitor, If the Inderonitor does not notify the Indemnites vithin the Notice Periad
that it disputes such claim, the amount of such claim shall be coneinsively ¢ serthied a Uability of the
Tudemmitar hareunder.

7.04. Buryival of Wayrranties and Indemnification ObHgatiogs. Al representations,
warranties, covenants and obligations in this Agreement, the Exhibits and S« hedules hereta, and any
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other certificate or document delivered pursuant to this Agreement will survive the Closing Date for
a period of three years. The right to indemmification, payment of damages or olher remedy basad on
such representations, warranties, covenants, and obligations will not be affected: by any investigation
canducted with respect 1o, or any knowledpe acquired (or capable of being assquired) at any time,
whelber before ar afler the execution and delivery of thizs Agresment or the Closiug Date, with
respect to the accorcy or inaccuracy of or compliance with, any snch reprissentaion, warranty,
covenant or obhlipation. Any claim for indemmuification pursumt to Subsection 7.01 or 7.02 must be
made on or before the third anniversary of the Effective Time,

7.05. course Apainst Parent Shaves and Limitation on Liabilifv.

(@)  Recourse Agpainst Parent Shareq. In the event of an indemupification
obligation by the Stockholders pursuant fo Section 7.01 hereof, then the Steckholders shall have

the aption and right 1o satisfy, in whole or in part, such indermification obligation 1o the Parent
by either (a) paying cash to the Parent equal to such indemnification obligstion or (b) tendering
shares of Parent Siock issued bareunder with a fair market valoe egual to 1mch indemmification
obligation to the Parent. In the event the Sfockholders elect to exercise the r right and option. to
tender shares of Parent Stock, Stockholders agree that they will surender to Parept sioc
certifientes representing the number of shares to be cancelled, whizh pomb =r shall be acrived at
by dividiag the amount of such indemnification amount being satisfied by the tender of snch
shaves by the fair market value of one share of the Parent Stock, as determiiied in the reasonable
discretion of Parent’s Board of Directors acting in good faith if the Pareist is a privately-held
company at the gme of such valuation, The parties herato bareby agree fnat (i) any reduction
sndfor cancellation of the Parent Stock shall consiituie a2 reduction in the derger Conglderation
far state and federal income tax purposes, and (if) they will file, amend and/or modify their
respeciive state and federal income tax returnis in & manner necessary o ref ect such redoction in
the Merger Consideration.

{by Lipigtion on Lisbility, Except for liabilities arising our of willfal or
intentional failure to fMifill agreements or covenanis, ar willful or intentional materia) inaccuracy in
representations or warranties, the liability of each Stockbolder pursnant fo $is Agreement, or in
conmection with any action ar claim related to this Agreament (including without limitatior, amy tort
claims), shall be limited to ihe Merger Congideration that each Stockholder receives hereunder. In
additian, except for such willfl or intenijonal failures or inaceuracies, in th2 event of liability for
which a Claim Notice is first sent more than 545 days afier the Effectivi: Time, Stockholders®
liability shall be limited io the amount of Farm-Out Payments payable after the date that is 545 days
after the Effective Time. Parent may, ai its option, offsct any such irdemnification Hability
described in the previous sentence against any Barn-Out Payments so payalle, and in such event,
Stackholders will niot have fhe oplion fo pay by application of Parent Stock. mdemnification is the
sole remedy for any and all claims anising of a type identified in Sectioy 7.01 and 7.02 of this
Agreement, other than thoss arising solely due to the conduct of a party alter the Effective Time.

{c) Deductible Amount for Indemnifieation. Notwithst: nding anything to the
contrary set forth in this Agreement, neither the Stockholders por fhe Parent ghall be lable

hereumnder to the other party heveto (or to any Parent Indemmified Parties or to any Stockhalder
fndernmified Parties) as 2 result of the indemmification obligatons coutzined herein, until the

30 % %
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indemnification obligation incurred hy the Parent Indemnified Parties on e one band and the
Stoekholder Indemmnified Parites on the other hand, in the respective aggregal.y, that are subiect to
such indemmnification axceed in the aggregste Fifty Thousand Dollars ($50,300), in which event
the Parert or Stockholders, as the case may be, shall be liable for the hll amount of such
indemnification obligation ipcurred by the indemmified party.

7.06. Appoiniment of Stockholders® Representative; Acceptane . By executing this
Agreement, sach of the Stockholders hereby irrevocably constifnies and. appoinis Jfarnes R.
MzCallion as the Stockholders’ Representalive, or any assignee or succesior thereof, acting as
hereinafter provided, as hig atiorney-in-fact and agent to act in his mame, place and stead In
comnection with all matters arising from and under fhis Agreernent after tiie Closing Date, and
acknowledges that such appoiniment s coupled with an interest. By execy ting this Agreement,
the Stockholders® Representative hereby (i) accepts his appointment and a'ithorization to act es
the Stockholders” Representative and as ettorney-in-fact and agent in accordance with the terms
higreof and’ (i) agrees to perform its obligations herenndsr, and otherwisa 1o comply with this
Article 7.

7.07. Anthority. Each Stockholder fislly and completely, without resitiction:

()] agreeg to be bound hy all notices received or given 1y, and all agreements
snd detersiinations made by, and all documents egecuted and delivered by the Stockholders’
Representative pursuant to this Agreement after the Closing Date;

(6)  suthorizes the Stockhslders” Represeptative, after the Closing Date to assert
claims, make demands and commence actions on behalf of a Stockhglder pursuant to this
Apreement: .

(i) to dispute or to refain from dispuiing any claim made by
Stockholders pursnant {o this Agreement; *

(i)  io negotiate and compromise any dispufe rvhich may avise, and
exercise or refrain from exercising remedies available io any Stockhc.der, pursuant o this
Agresment, and to sign any releages or other documents with regpect to s'1ch dispute or remedy
{and to bind the Stockholders in 5o doing);

ity o give such instructions and do such other i.tings and refrain from
dning such thingg as the Stockholders” Representative shall deem appro miate to carry out the
provisions of this Agreement; '

vy to give mmy snd all corsents and nobices pursuant fo this
Agrzement; and

(v}  to perform all actions, exercise all powery, and fifill all duties
otherwise asgsigned to the Stockholders® Representative in this Agreement; and

: = #
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Notwithstanding the foregning, all payments and issuances of stoek 1o a St sckholder herennder
shall be made divectly to such Stockholder pursuant to this Agreement.

72.08.  Actions, Fach of the Stockholders hereby expressiy ackmiwledges and agress
that the Stockholders® Representative has the sole and sxclusive suthority 11 act on its behalf in
tespect of all matters arising under or pursnant o this Agreement after the Closing Date,
notwithsianding ‘any dispute or disagreement among them, and that no Stockhoider shall have
any authority to act snilaterally or independently of Stockholders” Represimtative in respect to
amy such matier. Accordingly, the Parent and the Surviving Carporation skiall be entitled 1o rely
on any and all actions faken by the Stoekholders’ Representative pursuaid to this Agreement
withaut any liability to, or obligation to inquire of, any of the Steckholders. All notices, counter-
notices or ofher instruments or designations delivered ta the Pavent, the Suridving Corporation or
any other Peraon in regard to the Agreement on behalf of the Stockholders shall not be effective
unless, but shall be effective if, signed by the Stockhelders® Representarive, and if not, such
document shall have no force or effect whatsoever and the Pagent, the Surviving Corporaiion and
any other Person or entity may proceed without regard to suy such docurient, Iz addition, ail
notices given to or lkmowledge of Stockholders® Representstive inm ¢ ommection with this
Agreemment or the wansactions conlemplated hersby shall be deemed noticy to and knowledge of
each of the Stockholders, All Persons are hereby expressly authorized to raly on the penuineness
of the signatie of the Stockholders’ Representative, sud wvpon reseipt of amy writing that
rezsonably appears to have been signed by the Stockholders’ Repregentw ive. The Parent, the
Surviving Cosporation and any other Person may act upon the same withe ¥ any foriher duty of
inuuiry as to the gennineness of the writing.

7.09. Effectiventss. The aunthorizations of the Stockholders® Ripresentative ghall be
frrevacable and effective wntil his rights and obligations pursuant ta this A;geement tetminate by
virtze of the jfermination of all obligations of the Stockholders fo the Parent snd Farent to
Stockholders wnder thiz Agreement,

ARTICLE VIO .
MISCEXLANEOUS

8.01. Notices. Al notices and other comrmunications hereunder 1hall be In writing and
shall be deemed to bave been dudy giver when mailed by first class, regn.md or certified mail,

postage prepaid and addressed as follows: s

Parent and Merger Sub: /o Online Benefiis, Inc.
333 Earle Ovington Boulevard
Uniondale, New York 11553
Atin: Jobn E. Donahue
Phone; 514-414-7013
Fax: 516-414-5103 -

With a required ' '

copy to: Eckert Seamans Cherin & Mellott

. R
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15135 Market Street, 5th Floor
Philadelphia, Pennsylvania 19102
Atz Gary A. Miller, Bsqpire
Phone: 215-851-8472

Fax: 215-851-8383

Target and Stockholders: o/o Captiva Systerns, Inc.
12973 5. 112th 5t, #184
Minrm, FL 33186
Atm: James R, MeCallion
Phone:r 365-252-3373

Fax:
. Witha Required
copy to: Berger Singerman, P.A.
200 South Biscayne Boulevard, Suite 1{00
AGarmi, Florida 33131

Atin: Thomas O. Wells, Eeq.
Phaone: 305-755-9500
Faxe 305-714-4340

Addresses may be changed by notics in writing smgn:d by the addressee anvi given in aecordance
with this Section 8.01.

8.02. g;g g Agresment: Amendment This Apreement (imehiding all exhibits and
schedules heretp) supersedes amy and all other agreernents, oral or writte:;, between the parties
hereto with respect to the subject matier hereof, and containg the entire ag eement between such
parties with respect to the tansactions contemoplated herender. This Agree nent may be amsnded
only by an instrument in writing signed by 21l of the parties.

2.03. Binding Bffect; Assisnment. This Agreement and all of the provisions hereof shall
be binding upon and inure to the benefit of the parties herefo and their respe ctive, heirs, successors
and permitted assipnz. Nejther this Agreement nor any interest herein may «lirectly or indivecily be
transferred or assigned by any party, in whole or in patt, without the written consents of all other
parties,

8.04. Severgbility. If any term or provision of this Agreement ar any application thereof
ghall be invalid or unenforceable, the remainder of thig Agreement and any o her application of such
term or provision shall not he affected thereby.

3.(35.. Headinps. The headings in this Agreement ave for conven ence of reference only
and shall not be deemed 1o alter or affect any provigion of this A gresment.

206. No Third Partv Beneficiaries. This Agrecment is for the benefit of, and may be
enforced only by, the parfies and their respective successors and assigns, and is not for the benefit of,

and may not he enforced by, any third party.
& = <
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8.07. Counterparts. This Apreement may be executed and delivered in counterparts, éach
of which shall be deemed an-original but all of which topether shall constite. 2 ane and the same
insinument.

8.0%. Termipation. This Apresment may be terminated (7) by wriiten agreement, of all.
parties, (b) by either party, in the event of treach of shy representation, warran(y or covenant of this
Agresment by the other party, {¢) by either party In the event that the conditions to that party's
obligation to consummate the Merger are incapable of satisfaction, or (d} by & ther party if Cloging
has aot ocowred by Jamary 16, 2004. The remedy of termination afforded ur der this Section 8,08
is in addition to, and shall not he deemed to waive or limit in any other way, any other remedics
gvailabie to the parties at Jaw or in equity for breach, nonperformance or otherv, ise.

8.09. Expenseg Fack of the parties hersio shall bear its own legal 20.d any ofher expenses
with respect o this fransactior.

8.10 Governing Law and Jurisdiction. THIS AGREEMENT SIALL BE DEEMED
TO RE MADE IN AND IN ALL RESPECTS SHALL BE INTERFRETED, CONSTRUED AND
GOVERNED BY AND IN ACCORDANCE WITH THE LAW OF THE STA.TE OF NEW YORK
WITHOUT REGARD TO THE CONFLICT OF LAW PRINCIPLES TH{RECF, Yhe partles
hereby irvevoeably snbmit to the jurisdiction of the Federal courts of he United States of
America located in New York City, New York, and the state courts of New York ‘solaly o
respect of the interpretation and enforcement of the provisions of {his Agreement and of the
docoments teferred to in this Agreement, and in respect of the transactions cotemplated hereby, and
hereby waive, and agres not to assert, as a defense in any action, guif +r proceeding for the
interpretation or enfrrement hereof ar of any such document, that it is not abject thercto or that
snch action, suit or proceeding may not be brought or is hot meintainable in sald courts or that the
varme thereof may not be appropriste or that this Apresment or any such :locurnent may not be
enforced fn or by such couris, sad the partics hereto itrevocably agree that all claims with respect o
such action or proceeding shall he heard and determined in such 2 Federal or itate court, The parties
hereby copsent to and grmnt any such comt jurisdiction aver the Person of suih parties and over the
subject matter of such dispute and agree fhat mailing of process or other paylrs in copnection wih
any suck action or proceeding in the manmer provided in this Agreement or i such oﬂ:»er TOAQNEr 45
may be parmoitiad by law, shall be valid and sufficient service therenf.

{ Signature Page Follows | o b e
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Uvbv)’ No: HO5DDD 111 a-1p3)

IN WITNESS WHEREOF, the parties hereto have duly execited this Agreement
ay of the date first shova written.

Attest ar Wiiness: FPARENT:
ONLINE BENERITS, INLC.

//DA @W g&?&%}@ﬂég

Title: LA L 1B

MERGER 517B:

. CAPTIVA ACQUISITION CORP.
IM Mﬂ By )
4 ‘ ~ Name: E% o ir 4

Title:  FPAEL 800

STOCKHOLDERS:

-l,/z;{mij -

J}lﬁﬁs R.. McCallion (55% Beneficial Owner)

(= h% Beneficial Owner)

N / Ay Mp: %‘oj DOD HI 4:?83)



