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FOURTH AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
Z-KAT, INC.

In accordance with Section 607.1007 of the Florida Statutes, the Articles of

Incorporation of Z-KAT, Inc., a Florida corporvation (the “Corporation”), are hershy
amended and restated (the “Fourth Amended and Restated Articles”) to read in
their entirety as follows:

ARTICLE I. - NAME OF CORPORATION
The name of the Corporation shall be z-kat, Inc.

ARTICLE II. - MAILING ADDRESS

- -

The mailing address of the Corporation is 2908 Simms Street, Holly®ddd, >
Florida 33020. ) r; o o2 A
25 0 =
ARTICLE IIL. - DURATION by 2T
A e

The Corporation shall have perpetual existence. Tg X

ARTICLE IV. - PURPOSE
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The purpose of the Corporation is fo engage in any lawful act or activity
which a corporation may be organized under the laws of the United States and the
Florida Business Corporation Act,

ARTICLE V. - CAPITAL STOCK

The Corporation shall have authority to issue a total of One Hundred Million
(100,000,000} shares, consisting of () Fifty Million (50,000,000} shares of comamon
stock, par value $.001 per shave {the “Common Stock™, and (D Fifty Million
(50,000,000} shares of preferred stock, par value $.001 per share {the “Praferred
Stock”™, of which Eight Million (8,000,000) shares have been designated Sories A

Preferred Stock {(the "Series A Preferred Stock"), Eleven Million €11,000,000) shares
have been designated Series B Convertible Preferred Stock {the "Seriss B
Convertible Preferred Stock, and Eighteen (18,000,000) Million shares have been
designated Series C Convertible Preferred Stock (the “Series € Convertible

Proferred Stock). Each certificate representing Commen Stock or Preferred Stock

which, before adoption of the BSecond Amended and Restated Articles of
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Incorporation, was marked with a par value of $.01 shall be deemed, without the
need for any exchange or transfer, ic be marked with a par valus of $.001. This
Article V contains a description of the Preferred Stock and a statement of the
designations and the powers, privileges and righis, and the gualifications,
Himitations or restrictions thereof, of the Series A Preferred Stock, Series B
Convertible Preferred Stock, and the Seriss O Convertible Preferred Stock.

1.  Commog Stock.

Except as otherwise required by law, the holders of Common Stock shall be
entitled te one vote per share on all matters upon which holders of shares of
Common Stock shall be entitled to vote. There shall be no cumulative voting of the
Common Stock of the Corporation. The holders of Common Stack are not entitled to
preemptive rights with respect te any shares of any clasa of stock of the
Corporation.

2. Preferred Stock.
A, Reneral

The Preferred Stock of the Corporation may be issued in one or more
classes Or series at such time or times and for such consideration as the Board of
Directors of the Corporation may determine. Each class or series shall be so
designated as to distinguish the shares thereof from the shares of all other classes
and series. Different series of Preferred Stock shall not be conatrued to constitute
different classes of shares for the purpose of voting by classes unless otherwise
specifically set forth herein. The Board of Divectors of the Corporation ia expressly
authorized, subject to the limitations prescribed by law and the provisions of these
Fourth Amended and Restated Articles, to provide, by adopiing & resolution or
vezolutions, for the issuance of undesignated Preferred Stock in one or more classes
or series, each with auch designations, preferances, voting powers, qualifications,
gpecial or relative rights and privileges as shall be stated in Articles of Amendment
to the Fourth Amended and Rastated Articlss.

B. Series A Preferred Stock,
(a} Designation.

A total of Eight Million (8,000,000} shares of the Corporation’s
Preferred Stock shall be designated as “Series A Preferred Stock”.

(t) Rank.

SSABI - SEHISAO08 - 63568 v2 2
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The Series A Preferred Stock shall vank, with respect to rights to
receive dividends senmior fo the Corporation’s Common Stock. The Series A
Preferred Btock shall rank with respect to the rights to receive distributions upon
liquidation, dissolution or winding up of the Corporation (whether voluntary or
inveluntary) senior to the Corporation’s Common Stock.

()  Dividends and Distributions; Method of Payment.

The holders of shares of Series A Preferred Stock shall be entitled to
receive, when, as and if declared by the Board of Directors out of funds legally
available for such purpose, dividends before the Corporation declares and pays
dividends to holders of shares of Comwmon Stock.

(d» Voting Rights.

Except as otherwise provided from time to time by the laws of the
State of Florida or the Corporation’s Articles of Incorporation, the holders of the
Heries A Preferred Stock shall have no voting rights.

(e}  Liguidation Preference.

In the event of any liguidation, dissolution or winding up of the

" Corporation, whether voluntary or ipvoluntary, the holders of the Series A

Preferred Stock shall be entitled to receive out of the assets of the Corporation
available for distribution to shareholders, bofore any distribution of assets shall be
made to the holders of the Common Stock {or to the holders of any other class of
stock which is junior to the Series A Preferred Stoeck as to distributions upon
liquidation, dissclution or winding up of the Corporation), an amount per share
equal to the sum of () $1 (one dollar) for each outstanding share of Series A
Preferved Siock and (i) any and all accrued and accumulated declared but unpaid
dividends, if any, on each outstanding share of Saries A Preforred Stock.

D Conversion.

(1} Mandatoyy Converaion.

In the event: (I} a registration statement for an iniiial
public offering of the Common Stock of the Corporation is declared effective
by the Securities and Exchange Commission: {II) a merger, consolidation, or
reorganization of the Corporation with or inta another corporation (other
than a merger, consclidation, or veorganization involving only a change in the
state of incorporation of the Corporation) is consummated pursuant to which
the shareholders of the Cerporation immediately prior to such merger or
consolidation fail to own at least a majority of the outstanding voting stock of

\NABE - BABIIO00S © 4394 V& 3

RO3000344273 3

4, 80



FILE No.998 12-30 *03 18:09  ID:CSC FaX:850 521 1010 PAGE %, 40
HO3000344273 3

the surviving extity immediately following such merger or consolidation: or
{11} the sale of all or substantially all of the Corperation's capital stock or
assets 1o any other person is consummated, then, on the effective date of such
event, the shares of Series A Preferred Stock will antomatically and
mandatorily conivert into shares of Common Stock of the Corporation at a
conversion rate {the “Conversion Rate”) of one ghare of Common Stock for
each shave of Series A Preferred Stock, subject to appropriate adjustments in
the event of stock splits, stock combinations, or similar eventa.

(i Mechanics of Conversion. In order to convert shares of
Seriea A Preferred Stock into Common Stock, the holder or holders thereof shall
surrender the certificate or certificatea evidencing such shares of Series A Preferred
Stock at the office of the transfer agent for the Series A Preforred Stock {or if there
is no such, transfer agent, to the secretary of the Corporation), which certificate or
certificates shall be duly endorsed for transfer to the Corporation or in blank, or
accompanied by proper instruments of transfer.

Shares of Seriea A Preferred Stock shall be deemed to have been
converted immediately upon the effectiveness of the event requiring conversion in
accordance with the foregoing provisions, and the person or persons entitled to
receive the Common Stock izsunable upon such conversion shall be treated for all
purposes as the record holder or holders of such Common Stock at such time, As
promptly as practicable on or afier the surrender of a certificate or certificates for
conversion and the receipt of the notice relating thereto (and in any event within
five business days thereafter), the Corporation shall deliver or cause to be delivered
to the person or persons entitled to receive the same: (D) a certificate or certificates
for the number of full shares of Common Stock issuable upon such conversion: and
(ID) if leas than the full number of shares of Series A Preferred Stock evidenced by
the surrendered certificate or certificates is heing converied, a new certificate or
ceriificates, of like tenor, for the numbser of shares evidenced hy such surrendered
certificais or certificates lpss the number of shares being converted.

(i) Reservation of Shayes. The Corporation shall at all times
reserve and keep available, free from preemptive rights, out of its anthorized but

unissued Commen Stock, solely for the purpose of effecting the conversion of shares
of Beries A Preferred Stock, the full number of shares of Common Stock then
deliverable upon the conversion of all shares of Series A Preferred Stock then
outstanding.

(gg  Additional Preferrad Series.

The Corporation is permitted to designate and issue any other series of
preferred stock of the Corporation having rights, preferences, privileges subject io,
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equal to or superior to the Series A Preferred Stock. No authorization or consent
will be cbtained or required from the holders of the Series A Preferred Stock for
such issuance.

C. Seariea B Convartible Preforred Stock
(a) Designation.

() A total of eleven million (11,000,000) shares of the
Corporation’s Preferred Stock shall be designated as “Series B Convertible
Preferred Stock”.

(i) The Series B Convertible Preferred Stock shall
rank with respect to the rights to receive dividends and distributions upon
liguidation, dissolution or winding up of the Corporation (whether voluntary or
involuntary) senior to the Corporation’s Series A Preferred Stock and Common
Stock.

(b}  Dividends.

{1 Tha holders of the Series B Convertible Preferred
Stock shall be entitled to recsive, whether or not declared by the Board of Directors,
dividends payable in cash at the annual rate of 7% per share per annum,
compounded guarterly and based on an initial purchase price of $0.85 per share
(computed on the basis of a 360-day year, 30-day menth), paysble commencing on
Pecember 31, 2002 and thereafier guarterly on the last day of March, June,
September and December in each yvear to shareholders of record on such dates, not
exceeding 60 days preceding such dividend dates, as shall be fixed for the purpose
by the Board of Directors in advance of payment of each particular dividend.
Dividends, if not paid in accordance hevewith, shall cuanulata.

(iiy So leng as any shares of Series B Convertible
Preferred Stock are outstanding, no dividend shall be declared or paid or other
distribution made on any Series A Preferrad Stock or Common Stock, nor shall the
Corporation purchase or otherwise acquire, or permit any subsidiary of the
Corporation to purchase or otherwise acquire, any shares of any Series A Preferred
Stock or Common Stock unless all dividends on the Series B Convertible Preferred
Stock for the curvent and all past quarterly dividend periods payable as provided in
Section 2.C.{(b)(i} of this Article V shall have heen paid in full or declared in full and
amounts set apart for the payment thereof and thers shall exist no default with
respect to the redemption provisions for the Series B Convertible Preferred Stock.

NN - BS018A1008 + 63085 vE 5
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(it} The holders of the Series B Convertible Preforred
Stock shall have rights with respect to the payment of dividends as provided for in
Section 2.D.(b)}Gii) of this Article V.

(iv) No dividends on the Corporation’s Series A
Preferred Stock and Common Stock may be paid in cash unless all prior dividends
on the Series B Convertible Preferred Stock have been paid in fall,

()  Arrears of dividends ehall not bear intevest.
{&» Liquidation; Consolidation or Merger.

{iy In the event of any liguidation, dissclution or
winding up of the Corporation, whether voluntary or involuntary, then out of the
assets of the Corporation before any distribution or payment to the holders of the
Corporationw's Series A Preferred Stock and the Common Stock, the holders of the
Series B Convertible Preferred Stock shall be entitled to be paid the sum of $1.28
per share (the “Series B Liquidation Preference”, together with full dividends
accrued and unpaid to and including the date of such liquidation, dissolution or
winding up, whether or not such dividends have been earned or declared.

(iiy  If the Corporation shall subdivide or reclassify the
then outstandmg shares of Common Stock into a greater number of shares of
Common Stack or combine or reclassify the then outstanding shares of Common
Stock into a smaller number of shares of Common Stock, the Series B Liquidation
Preference in effect immediately prior to such subdivision, combinaticn or
reclassification, as the case may be, shall be adjusted in proportion to such increase
or decrease in the number of shares of Common Stock

Gi)  After payment in full to the holders of the Series C
Convertible Preforred Stock, in accordance with Section 2.D.{c)(3) of this Article V,
the righta with respect to the holders of the Series B Convertible Preferred Stock
are provided for in Section 2.C.{c)) in this Article V. After payment in full to the
holders of the Series B Convertible Preferred Stock in accordance with Section
2.0.(c)D, the rights of the Sories B Convertible Praforred Stock shall be as set forth
in Seetion 2.D.(c)(v) of this Article V.

(iv) If the assets of the Corporation available for
distribution to its shareholders shalil be insufficient to permit payment in full to the
holders of both the Series C Convertible Preferred Stock and Series B Convertible
Preferred Stock of the sums that such holders are entitled to receive, then the
rights, privileges and preferences with respect to the holders of the Series B
Converiible Preferred Stock shall be ae provided for in Sectiona 2.D.(c)Gii) and Gv)of
this Article V.

ANAMT - SB8LI/0008 - §3064 v 6
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(v}  For purposes of this Section (c), (1) the aeguisition
of the Corporation by merger or consolidation, (2) the sale of all or substantially all
of the assets of the Corporation, {3) any transaction or series of related transactions
following which persons other than those persons who are holders of the capital
stock of the Corporation immediately prior thereto shall own or control by other
means 50% or more of the votes entitled to be cast by the holders of all of the shares
of the capital stock of the Corporation immediately therveafter, (4) the occurrence of
a Bankruptey Event (as defined in Section 2.D.(e)(i)) of this Article V), or (5) the
acceleration of the date on which the payment of a material debt owing by the
Corporation is due, shall be deemed a liguidation, dissolution or winding up of the
Corporation {a “Liguidation Event”), unless such consolidation or merger or sale or
transaction or series of related transactions or declaration or acceleration shall have
been consented to by the holders of two thirds of the chavres of the Series B
Convertible Prefarred Stock at the tims outstanding in the manner provided in
Section 2.C.{eMiii) of this Article V.

(> Redemption.

_ i} At any time after February 1, 2007, upon the
affirmative vote of the holders of at least 66.7% of the outstanding Sevies B
Convertible Preferred Stock, the Series B Convertible Preferred Stock shall be
redeemed by the Corporation on a date to be selected by such holders at least 30
and no more than 80 days later (the “Seriss B Redemption Date”) at the price of
$0.85 per share, together with full cumulative dividends accrued and unpaid to and
including the date fixed for such redemption, whether or not such dividends have
been earned or declared. The holders of Series B Convertible Preferred Stock so
voting shall provide the Corporation with notice of the Series B Redemption Date as
soon as practicable, ‘

(i} Upon the occurrence of an Event of Default {as
defined in Section 2.D.(e)() of this Article V), each holder of Series B Convertible
Preferred Stock may elect to have the Corporation immediately thereafter redeem
its shares of Series B Convertible Preferred Stock at a price of $0.85 per share,
together with full cumulative dividends acerued and unpaid to and including the
date fixed for such redemption, wheiher ¢r not such dividends have been earned or
declared.

(i) The aggregate of the amounts payable upon the
redemption of a share of Series B Convertible Preferred Stock is hereinafter
referred to as the “Beries B Redemption Prica”.

\ANME - SEAT3AD0S - S3588 vE 7
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(iv} Notice of the obligation of the Corporation to
redeem the shares of the Series B Convertible Praferred Stock and of the Series B
Redemption Date and place for redemption shall be mailed at least 30 and not more
than 60 days prior to the Beries B Redemption Date to each holder of record of
shares so to be redeemed at such holder's last known address as shown by the
records of the Corperation, but no failure to mail such notics or any defect therein or
in the mailing thereof shall affect the validity of the proceedings for such
redemption except as to the holder to whom the Corporation failed to mail such
notice or whose notice was defective, Any notice mailed in the manner herein
provided shall be conclusively presumed to have been duly given whether or not the
holder receives such notice.

(iii) On and after the Series B Redemption Date, each
holder of shares called for redemption, upon surrender to the Corporation at the
place designated in such notice of the certificate or certificates for such shares,
properly endorsed in blank for transfer or accompanied by a propsr instrument of
assignment or transfer in blank and bearing any necessavy transfer tax stamps
thereto affixed and canceled, shall thersupon be entitied to receive payment of the
Series B Redemption Price in cash.

(iv) If such notice of redemption shall have besn duly
given, and if on or before the Series B Redemption Date funds necessary for the
redemption of the shares to be redeemed shall have been set aside so as to be and
continue to be available therefor, then notwithstanding that any certificate
representing any shares so called for redemption shall not have been surrendered,
the dividends thereon shall cease to acerue from and after the Series B Redemption
Date and all rights with respect to the shares so called for redemption shall
forthwith after the Series B Redemption Date cease, except only the right of the
holder to receive the Series B Redempiion Price without interest. Any moneys 50
set aside by the Corporation and unclaimed by the end of three years from the date
fixed for such redemption shall revert to the general funds of the Corporation.

(v}  All shares of the Series B Convertible Preferred
Stock redeemed or otherwise acquired by the Corporation shall be canceled and
retired and shall not ba reissued.

{e}  Voting Righta:

@ Each holder of shares of the Series B Convertible
Preferred Stock shall be entitled to one vote for each share of Common Stock into
which each share of Series B Converiible Preferzed Stock standing in the name of
such holder on the books of the Corporation is convertible. Each holder of shares of
the Common Stock shall be entitled to one vote for each shave standing in the name

ANK{T - 458130008 - 83988 v2 8
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of such holdsr on the books of the Corporation. Except as otherwise provided
hereinafter in this Section {e) or as otherwise required by statuts, the holders of the
Series C Convertible Preferred Stock, Series B Convertible Preferred Stock, and the
Common Stock shall vote together as one class.

(ify  If the Corporation shall have an Kvent of Default,
the rights, privileges and preferences of the holders of the Series B Convertible
Preferred Stock shall be as provided for in Section 2.D.(2){i) of this Article V,
provided however, that in the event there are no Series C Convertible Preferved
Stock outstanding, then the holders of the Series B Convertible Preferred Stock
voting separately as a class shall be entitled to elect the smallest number of
directors of the Corporation which will be at least a majority of the Board of
Directors, and the holders of the Common Stock vating separately as a clasa shall be
entitled to elect the remaining directors of the Corporation. However, in such a
case, if and when all Bvents of Default which may have occurred shall thereafter be
cured, the holders of the Series B Convertible Preferred Stock and the Common
Stock shall then be divested of such voting power, and shall be entitled to elect ail
directors of the Corporation voting togethey as one class, but always subject to the
same provisions for the vesting of such voting power in the Series B Convertible
Preferred Stock and the Common Stock in the case of any future Event of Default.
A special meeting of the shareholders, at which the holders of the Series B
Convertible Preferred Stock shall vote as a class, and the holders of the Common
Stock shall vote as a class, shall be held at any time afier the accrual of any such
voting power, and upon notice similar to that provided in the By-Laws of the
Corporation for shareholders meetings, at the request in writing of the holders of
not less than 20% of the number of shares of the Series B Convertihle Preferred
Stock at the time outstanding, addressed to the Secretary of the Corporation at the
principal business office of the Corporation, within 40 days after the receipt of such
vequest. The holders of the Series B Convertible Preferred Stock and the Commeon
Stock, reapectively, shall he entitled to exercise such separate class voting power at
a apecial meeting of shareholders called as aforesaid and at the next and sueceeding
annual meetings until termination of such separate class vating power. Whenever
the right of the holders of the Series B Convertible Preferred Stock and Common
Stock to elect directors by voting as separate classes has arisen, the terms of office
of all persons who then may be divectars of the Corporation shall terminate upon
the slection of their successors at a meeting of the shareholders as above provided.
Upon termination of such voting power at any time by reason of the curing of all
Events of Default, the terms of office of all persons who may have been elected
directors of the Corporation by vote of the holders of the Series B Convertible
Preferred Stock and the Commen Stock voting as separate classes shall terminate
at the next annual meeting of shareholders, or, if sooner, at a special meeting called
by the Secretary within 90 days after all Events of Default have besn cured or
waived in writing by the holders of at least 66.7% of the shares of Serics B

T - HHELS00S - 83986 v 9
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Convertible Preferred Stock and shares of Common Stock, if any, issued upon
conversion of shares of Series B Convertible Preferred Stock.

(1) As long as any shares of the Series B Convertible
Prefeyred Stock remain outstanding, the Corporation shall not at any time without
the consent of the holders of at least 66.7% of the shares of the Series B Convertible
Preferred Stock at the time outstanding, giver in person or by proxy, either in
writing or at a meeting called for the purpose, at which the holders of the Series B
Convertible Preferred Stock shall vote separately as a class {unless the consent of
the holders of a greater number of such shares shall be requirsd by statute):

(1)  increase or decrease the number of shares of
Preferred Stock or Common Stock that the Corperation is authorized to issue.

(2) create, authorize or isswe any additional
. class of stoek ranking prior to or on a parity with the Series B Convertible Preferred
Stock or increase the authorized amonnt of the Series B Convertible Preferred Stock
or any additional class of stock ranking prior to or on a parity with the Series B
Convertible Preferred Stock, or create or authorize any obligation or security
exercisable or exchangeable for or convertible into shares of stock of any class

. ranking prior to or on & patrity with the Series B Convertible Preferred Stock:

(3) . amend, alter or repeal any provigion of the
~Articles of Incorporation or By-Laws of the Corporation which would affect
adversely the righta, preferences or privileges of the Series'B Convertible Preferred
Stock or of the holders thereofl provided, however, that the amendment of the
Articles of Incorporation of the Corporation to create, increase or decrease the
authorized amount of any class of stock ranking junior to the Series B Convertible
Preforraed Stock, or to increase or decrease the par value of any class of stock
ranking junior to the Series B Convertible Preferred Stock shall not be deemed to
affect adversely the rights or preferences of the Series B Convertible Preforred
Btock or the holders thereaf and may be effected by the affirmative vote of the
holdere of a majority of the stock of the Corporation which is entitled to vots;

(4) change the rights, preferences, privileges or
restrictions of the Series B Convertible Preferred Siock;

(5) change the number of authorized directors;
(&) 1ssue any Common Stock

(7y declare any dividend on any share of
Common Stock of the Corporatiom

WOMT 858130008 - 63365 vE 10
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(8)  sell, lease or convey all or substantially all of
the property or business of the Corporation or any subsidiary of the Corperation
{except to the Corporation), or conmsolidate or merge the Corvporation or any
subsidiary of the Corporation with any other corporation {excapt a consolidation or
merger of the Corporation with any wholly-owned subsidiary of the Corporation), or
in any way reorganize the capital of the Corporation or significantly change the
business of the Corporation, or take any action that would result in a Liguidation
Event:

(9) purchase or otherwise acquire any shares of
stock or any other securities or any asasts or properties of any other eniity or
person;

(10} incur or obligate itself fo incur any
indabtedness that would result in the aggregate indebtedness that the Corporation
has incurred and is obligated to incur to excead $1,000,000;

{11} take any action that veanlts in any asset of
the Corporation (including, without Hmitation, any intellectual property) being
transferred to a foreign subsidiary of the Corporation; or

{12) increase the number of shares of Common
Stock reserved for issuance to employees, strategic pariners, advisors and other
service providers of the Corporation from the number of shares of Common Stock so
reserved as at January 28, 2002, or issue any such additional shares.

H Preemptive Rights with Respeet to Bquity:

The Series B Convertible Preferred Stock rvights, privileges, and
prefersnces with respect to Preempiive Rights shall be as provided for in Section
2.D(DD-Gv) of this Article V.

. {g)  Conversion of the Series B Convertible Preferred Stock:

(i)  Shares of the Series B Convertible Preferred Stock
ghall be converted into fully paid and nonassessable full shares of Common Stock of
the Carporation at the conversion price (the “Series B Conversion Price”) in effect at
the time of conversion, each share of the Series B Convertible Preferred Stock being
valued at $0.85, plus full cumulative dividends acerued and unpaid to the date of
such conversion on such share {subject to adjustment of auch fixed dollar amounts
for any stock splits, stock dividends, combinations, recapitalizations or the like) for
the purpose of such conversion:

ANME - S85TRAI008 - SAAKE vE 11
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(1)  in toto, at the option of the holders of at least
66.7% of the shares of Series B Convertible Preferred Stock at the time ontstanding,

(2) at the option of the holder thereof, at any
time and from time to time, in the manner and upon the terms and conditions
hereinafter in this Section {(g) set forth; or

(8 if the Corporation has comsummated a
Qualified Public Offering {as defined in Section 2.D.(D(iD of this Article V), at the
option of the Corporation, at any time within 80 days afier the consummation of
such Qualified Public Offering, in the manner and upon the terms and conditions
hereinafter set forth;

provided, however, that as to any shave of the Series B Convertible Preferved Stock
which shall have been called for redemption, the right of conversion shall terminate
at the close of business on the last full business day prior to the date fixed for
redemption. The Series B Conversion Price shall be $0.85 per sharve of Common
Stock until adjusted (to the nearest cent, a half-cent being considered a full cent) as
hereinafter in this Section (g) and thereafter the Series B Conversion Price shall he
further adjusted and readjusted from time to time as hereinafter set forth in this
Section {g), provided each such adjustment or readjustment to remain in effect until
a furthe;' adjustment or readjustment is required by this Section (g).

G} If at any time or from time to time after the date on
which shares of Series B Convertible Stock were originally issued (the “Series B
Original Issue Date”), the Corporation shall issue or sell shares of its Common
Stock or any Convertible Security {as defined below) [other than (I) shares issued
upon conversion of the Series A Preferred Stock, Series B Convertible Preferred
Steck or Series C Convertible Preferred Stock], (IT} shares issued to directors,
officers and employees of and consultants to the Corporation or a subsidiary of the
Corporation pursuant to a stock option or purchase plan approved by the Board of
Directors of the Corporation, (IT1} securities issued or issuable by the Corporation in
connection with the acquisition by the Corporation of another corporation or other
entity by merger, purchase of all or substantially all of the assets or other
reorganization transaction in which the Corporation is the surviving company, (IV)
securities issued to a atrategic partner of the Corporation in connection with the
entering into of a material agreement between the Corporation and such strategic
partner, which agreement shall have bheen approved in advance by the Board of
Directors of the Corporation], for a consideration per share less than the Series B
Canversion Price in effect immadiately prior to such issue or sale {(the “Series B New
Conversion Price”), then in each such case the Series B Conversion Price shall be
reduced to the Series B New Conversion Price immediately upon such issue or sale
or deemed izsue or sale.
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For purposes of any such adjustment, the following provisions shall be applicable:

(8)  If after the Seriea B Original Issue Date the
Corporation shall (I grant any rights or options to subscribe for, purchase or
otherwise acguire its Common Stock, or (II) issue or sell any stock or other
securities directly or indirectly convertible inio or exchangeable for its Common
Stock (such stock or securities being hereinafter called “Convertible Securities™,
then in each such case the price per share of the Common Stock issuable npon the
exercise of auch rights or options or the conversion or exchange of such Converiible
Securities shall he determined by dividing (x) the total amount, if any, received or.
receivable by the Corporation as consideration for the granting of such rights or
options or the issue or sals of such Convertible Securities, plus the minimum
agpregate amount of additional consideration payable to the Corporation upon the
exercise of such rights or options or the conversion or exchange of such Convertible
Securities, by (v) the maximum number of shares of Common Stock issuable upon
such exercise or conversion or exchange, as the case may be. If the price per share
80 determined is less than the Ssries B Conversion Price in effect immediately prior
to the granting of such rights or options or the issue or sale of such Convertible
Securities, such granting or issue or sale shall be deemed to be an issue or sale for
cash of such maximum numbezr of shares of Common Stock at such price per share
and such maximum number of shares of Common Btock shall be deemed to be
outstanding, provided that

' _ {A) if such rights or options or Convertible
Securities by their terms provide, with the passage of time or otherwise, for any
increase in the amount of additional consideration payable to the Corporation or
decrease in the number of shares of Common Stock issuable upon such exercise or
conversion or exchange (by change of rate or otherwise), the Series B Conversion
Price shall, upon each such increace or decrease becoming effective, be readjusted to
reflect such increase or decrease insofar as it affects rights of exercise, exchangs or
conversion which have not theretofore expired, and

(B) upon the expiration of such rights or
aptiona oy the rights of conversion or exchange of such Convertible Securities, if any
thereof shall not have heen exercised, the Series B Conversion Price shall, upon
such expiration, be readjusted and shall thereafter be such as it would have been
had it been originally adjusted (or had the original adjustment not been required, as
the case may be) on the basis that (xx) the only shares of Common Stock so issued
were the sharves of Common Stock, if any, actually issued or sold upon the exercise
of such rights or options or the rights of conversion or exchange of such Convertible
Securities, and (yy) such shares of Common Stock, if any, were issued or sold for the
consideration actually received by the Corporation upon such exercise plus the
consideration, if any, actually received by the Corporation for the granting of all of
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such rights or options, whether or not exercised, or for the issue or sale of all such
Convertible Securities which shall have been converted or exchanged,

provided, further, that no such readjustment shall have the effect of
increasing the Series B Conversion Price by an amount in excess of the
amount of the adjustment thereof initially made in respect of the
granting of such rights or options or the issue or sale of such
Convertible Securities. If the Corporation shall grant any rights or
options to subscribs for, purchase or otherwise acquire Convertible
Securities, such Convertible Securities shall be deemed, for the
purposes of this paragraph (8), to have been issued or sold for the total
amount received or receivable by the Corporation as eonsideration for
the granting of such rights or options plus the minimum aggregate
smount of additional congideration payable to the Corporation upon
the exercise of such rights or options, and the Series B Conversion
Price shall be adjusted and readjusted as provided sbhove in this
paragraph (8) in the case of Convertible Securities.

(4)  If the Corporation shall pay a dividend or
make a distribution on or in respect of any stock of the Corporation {other than the
Series B Convertible Preforred Stock or classes or series of stock senior in priority to
the Series B Convertible Preferred Stock), which dividend or distribution is payable
in Commen Stock or Convertible Securities, such Common Stock or Convertible
Securities shall be deemad to have been issued or sold for no consideration.

(8)  In case of a consideration consisting in whole
or in part of cash, the cash ecnsideration shall ba deemed to be the amount of cash
constituting or mcluded in such consideration after deduction of any expenses
pavable by the Corporation and any underwriting or similar commiesions,
compensation or concessions paid or allowed by the Corporation. In case of a
consideration consisting in whole or in part of property other than cash, the amount
of the consideration other than cash shall be deemed to be the fair value thereof as
determined in good faith by the Board of Directorz of the Corporation. In case
Cormnmeon Stock or Convertible Sscurities ave issued or sold or rights or options to
purchase or otherwise acquirs Common Stock or Convertible Securitiea ave granted
together with other stock or securities or assets of the Corporation for a
eonsideration which covers a combination of them, the portion of such consideration
allocable to the Common Stock, Converiible Securities, rights or options shall be as
determined in good faith by the Board of Dirvectors of the Corporation.

(6) The date of the issue or sale of Common
Stock issuable on the exercise of any rights or options or the conversion or exchange
of any Convertible Securities shall be deemed to be the date of issue or sale of such
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rights or options or such Convertible Securities {or right or options o acquire such
Convertible Securities), provided that if a record of the holders of anv class of
securities shall be taken for the purpose of entitling such holders to receive any
dividend or othey distribution payable in, or any rights or options to subscribe for,
purchase or otherwise acquire, Common Stock or Convertible Securities, the date of
the issue or sale of any Common Stock issuable in payment of any auch dividend or
other distribution or upon the exercise of any such rights or options, or upon the
conversion or exchange of any Convertible Securities so issuable shall be deemed to
be the date of such record.

(70  The shares of Common Stock from time to
time outstanding shall be deemed to include sharea reacquired by the Corporation
after they had been issued and outstanding, and the sale of such shares shall not be
deemed to be an issue or sale of Common Stock.

Gii)  If the Corporation shall subdivide or reclassify the
then outstanding shares of its Common Stock into a greafier number of shares of
Common Stock or combine or reclassify the then sutstanding shares of its Common
Btock into a smallor number of shares of Common Stock, the Series B Conversion
Price in effect immediately prior to such subdivigion, combination or
reclassification, as the case may be, shall be proportionately adjusted as of the
effective date thereof a0 that the holder of any Series B Convertible Preferred Stock
thereafter surrendered for conversion shall he entitled to receive the number of
shares of Common Stock which he would bave owned after the happening of such
event had such Series B Convertible Preferred Stock been converted immediately
prior to the happanmg of such event.

iy In case of any capital reorganization of the
Corporation, or any consolidation or merger of the Corporation with or into another
corporation, or any sale or conveyance to another corporation of all or substantially
ali of the property of the Corporation, the holder of each share of Series B
Convertible Preferred Stock then outstanding (or of the stock or securities received
in lieu of such share} shall have the right thereaftsr to convert such share (or such
stock or securities) into the kind and amount of shares of stock and other securities
and property receivable upon such reorganization, consolidation, merger, sale or
conveyance by a holder of the numbey of shares of Common Stock of the Corporation
into which such share of the Series B Convertible Prefarred Stock might have heen
converted immediately prior to such rearganization, consclidation, mevger, sals or
convevance, and shall have no conversion rights under these provisions: and
effective provision shall he made in the Articles of Incorporation of ihe resulting or
surviving corporation or otherwise so that the provisions set forth in this Section {(g)
for the protection of the conversion righis of the Series B Convertible Preferred
Stock shall thereafter be applicable, as nearly as reasonably may be, to any such
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other shaves of stock and other securities and property dsliverable upon conversion
of the Serics B Convertible Preferred Stock remaining outstanding or other
convertible securities received by the holders in place thereofi and any such
resulting or surviving corporation shall expressly assume the obligation to dsliver,
upon the exercise of the conversion privilege, such shares, securities or property as
the haolders of the Series B Convertible Preferred Stock, or other convertible
secunities received by the holders in place thereof, shall be entitled to receive
pursuant to the provisions hersof, and to make provisions for the protection of the
conversion right as above provided. In case secnrities or property other than
Common Stock shall he issuable or deliverable upon conversion as aforesaid, then
all references in this Section (g} to Common Stock shall be deemed to apply, so far
as appropriate and as nearly as may be, to such other securities or property.

(v}  Inthe event of

{1} anpy taking by the Corporation of a record of
the holders of any class of securities for the purpose of determining the holders
thereof who are entitled to receive any dividend {(other than a cash dividend at the
same rate as the rate of the last cash dividend theretofore paid) or other
distribution, or any right to subscribe for, purchase or otherwise acquire any shares
of stock of any class or any other securities or property, or to receive any other right,
or : :

(2) any capital reoyganization of the
Corporation, a,ny reclassification or recapitalization of the capital stock of the
Corporation or any transfer of all or snbatantially all the assets of the Corporation
to or consolidation or merger of the Corporation with or into another corporation, or

(3 aﬁy voluntary or involuntary dissolution,
liquidation or winding up of the Corporation, or

(4}  any proposed issue or grant after the Series
B Original Issue Date by the Corporation of any shares of stock of any class or any
other securities, or any right or option to subscribe for, purchass oy otherwise
acquire any shares of stock of any class or any other securities (other than the issue
of Common Stock on the exercise of the Series B Convertible Preferred Stock or
other Convertible Securities or righta or options izsued on or prior to the Series B
Original Issue Date or the granting of options by the Corporation to officers and
employees of and consultants to the Corporation or a subsidiary of the Corporation
pursuant to a stock option or purchase plan approved by the Board of Directors of
the Corporation),

then and i each such event the Corporation will mail to each holder of the Series B
Convertible Preferred Stock then cutstanding at such holder’s address as it appears
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on the records of the Corporation a notice specifying (D) the date on which any such
record is to be taken for the purpose of such dividend, distribution or right, and
stating the amount and character of such dividend, distribution or right, (I} the
date on which any such reorganization, reclassification, recapitalization, transfer,
consolidation, merger, dissolution, liquidation or winding up is o take place, and
the time, if any ia to be fixed, of which the holders of record of Common Siock shall
be entitled to exchange their shares of Common Stock for securities or other
properties deliverable upon such event, and (IID the amount and character of any
stock or other securities, or rights or options with respect thereto, proposed to be
issued or granted, the date of such proposed issue or grant, and the person or class
of person to whom such proposed issue or grant is to be offered or made. Such
notice shall be mailed at least 20 days prior to the date therein specified.

(vi} Upon each adjustment or readjustment in the
Series B Conversion Price, in excess of $0.10, or cumulative, the Corporation at its
expense will cause the jndependeni public accountants who regularly audit the
books and accounts of the Corporation or other independent public accountanis of
recognized standing selected by the Corporation to compute such adjustment or
readjustient in accordance with the provisions of this Section (g} and prepare a
eartificate setting forth such adjustinent or readjustment and showing in dstail the
facts upon which such adjustment or readjustment i3 based, including a statement
of (1) the consideration received or to be received by the Corporation for any
additional shares of Common Stock issued or sold or deemed to have been issued or -
sold, (2) the number of shares of Common Stock outstanding or deemed to be
" putstanding, and (8) the Series B Conversion Price in effect immediately prior to
such issue or sale and as adjusted and readjusted (if required) on account thereof.
The Corporation forthwith shall file such certificate with its corporate records and
mail a2 copy to each holder of the Beries B Convertible Preferred Stock then
outstanding at such holder's address as it appears on the records of the Corporation.

(vio Im oxder to convert shares of the Series B
Convertible Preferred Stock into shares of Common Stock, the holder thereof shall
surrender at the principal office of the Corporation (or at such other place as the
Board of Directors shall have designated for the puwpose) the certificate or
certificates for such shares of the Series B Convertible Preferred Stock properly
endorsed in blank for iransfer or accompanied by a proper instrument of
assignment or transfer in blank and bearing any necessary transfer tax stamps
thereto affized and canceled, together with a writien request for converysion in
which shall be stated the name or names in which such holder wishes the certificate
or certificates for shares of Commeon Stock to be izsued. The Corporation will, as
goon as practicable thereafter, deliver at said office to such holder of the Series B
Convertihle Preferred Stock, or t¢ his nominee or nominees, a certificate or
certificates for the number of full shares of Comman Stock ta which he shall be
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entitied as aforesaid, together with a cash payment in Lieu of any fraction of a share
of such Commeon Stock and full cumulative dividends on the shares of the Series B
Convertible Preforred Stock surrendered for conversion accrued and unpaid to and
including the date surrendered for conversion. No fraetion of a share of Common
Stock shall be issued upon any conversion but, in lien thereof, shall be paid ypon
such conversion an amount in cash equal to the same fraction of the Conversion
Price at the time of conversion. No payment or adjusiment for dividends on any
shares of Common Stock that shall be issuable upon conversion of the Series B
Convertible Preferred Siock shall be made. Shares of the Series B Convertible
Preferred Stock shall be deemed {o he canverted and the person or pergons in whose
name or pames any certificate or certificates for Common Stock shall be issuable
upon such conversion shall be deemed {o have become a holder or holders of record
of the shares of Common Stock at the close of business on the date npon which the
certificate representing cshares of the Series B Convertible Preferred Stock has been
surrendered to the Corporation for conversion. The Corporation will pay all issue
taxes, if any, incurred upon the issue of Common Stock upon conversion of the
Series B Convertible Preferred Stock, provided that the Corporation will not pay
any transfer or other taxes incurred by reason of the issue of such Commen Stock in
2 name or names other than that in which the shares of the Saries B Cmverﬁble
Preforred Stock so converted were registered.

(viii} Upon the closing of an issuance of New Securities
(as defined in Section 2.D.(06) of this Article V) at any time after the Series B
Original Issue Pate but before the Corporation issuss shares of Common Stock in a
Qualified Public Offering, if () a holder of Series B Convertible Preferred Stock
does not purchase in such issuance all of such holder’s pro rata portion (based on
each bolder's ownership of sharss of Series B Convertible Preferred Stock) of any
New Securities allocated by the Company for purchase by the holdexs of shaves of
Series B Convertible Preferred Stock (unless such holder is not able to purchase all
of its percentage ownership because the other holders of shaves of Series B
Convertible Preferred Stock purchased their full allocation) and (b} the holders of a
majority of the then outstanding shares of Saries B Convertible Preferred Stock
participate in such New laguance, then such non-participating holder's shares of
Series B Convertible Preferred Stock {and only such holder's shares of Series B
Convertible Preferred Stock) shall automatically convert into shares of Common
Stock pursuant to and in accordance with the terms relating fo the conversion of
shares of Seriez B Convertible Preferred Stock into shares of Common Stock set
forth in this Section (g). The automatic conversion of a holder’s shares of Series B
Convertible Preferred Stock into shares of Common Stock shall be the Company’s
sole and exclusive remedy for the failure of such holder to participate in an issuance
of New Securities as provided above. An issuance of New Securities means a bona
fide arms-Jength issuance by the Company of equity securities (whether or not in
copjunction with an issuanee by the Company of debt securities).
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(ix) Al shares of the Series B Convertible Preferred
Stock which shall have been converted as provided in this Section (g) shall no longer
be deemed to be outstanding and all rights with respect to such shares (including all
righta to receive cumulative dividends on the shares of the Series B Convertible
Preferred Stock surrendered for conversion accrued and unpaid to and including the
date surrendered for conversion) shall forthwith cease and terminate except for the
right of the holders thersof to receive full shares of Common Stock, tegether with a
cash payment in lien of any fraction of a share of such Commen Stock. All shares of
the Series B Convertible Preferred Stock surrendered for conversion shall be
canceled and retired and shall not be reissued.

(x}  The Corporation will at all times yeserve and keep
available out of its authorized but unissued Comman Stock, solely for the purpose of
effecting the conversion of the shares of the Series B Convertible Preferred Stock,
the full number of shares of Common Stock from time to time issuable upon
conversion of all shares of the Series B Converiible Preferred Stock then

cutstanding.
D. .. Series C Convertible Preforred Stock

{a) Designation.

@ A total of tweaty five million (25,000,000) shares of
the Corporation’s Preferred Stock shall be designated as “Seriezs € Convertible
Preferred Stock”

() The Series C Convertible Preferred Stock shall
rank, with vespect to rights to reeeive dividends senior {0 the Corporation’s Series B
Convertible Preferred Stock, Series A Preferred Stock and Common Stock. The
Series C Convertible Preferred Stock shall rank with respect to the righis to receive
distributions upon liquidation, dissolution or winding up of the Corporation
{whether voluntary or involuntary) senior to the Corporation’s Series B Convertible
Preferred Stock, Series A Preferred Stock and Common Stock.

(b}  Dividends:

(i  The holders of the Series C Convertible Prefarred
Stock shall be entitled to receive, whether or not declared by the Board of Directors,
dividends payable, at the option of the Corporation, in cash or Series O Convertible
Preferred Stock at the annual rate of 7% per share per annum, compounded
guarterly and based on the Initial Price of $1.25 per share (computed on the basis of
& 360-day year, 30-day month), payable commencing on December 31, 2008 and
thereafier guarterly on the last day of March, June, September and December in
sach vear to shareholders of record on such dates, not exceeding 60 days preceding
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such dividend dates, as shall be fixed for the purpose by the Board of Directors in
advance of payment of sach particular dividend. Dividends, if not paid in
accordance herewith, shall cumulate.

i) So long as any shares of Series C Converiible
Preferred Stock are outstanding, ne dividend shall be declared or paid or other
distribution made on any other class of Preferred Stock or Common Stock nor shall
the Corporation purchase or otherwise aecquire, or permit any subsidiary of the
Coyporation ic purchase or otherwise acguire, any shares of any other class of
Proferred Stock or Common Stock unless al] dividends on the Series C Convertible
Prefarred Stock for the current and all past guarterly dividend periods payable as
provided in Section 2.0.(b){i} shall have been paid in full or declared in full and
amounts set apart for the payment thereof and there shall exist no defaylt with
respect to the redemption provisions for the Series C Convertible Preforred Stock.

(i) After payment in full to the holders of the Series C
Convertible Preferred Stock of the dividends which such holders are entitled to
receive aa provided in Section 2.D.(b)({) of this Article V and after payment in full to
the holders of the Series B Convertihle Preferred Stock of the dividends which such
holders are entitled to receive as provided in Section 2,C.bG) heveof, subject to ths
provisions of Section 2.D.(b)(i) of this Article V, the holders of the Series C
Convertible Preferred Stock, Serisa B Convertible Preferred Stock, Series A
Preferred Stock, and Common Stock shall be entitled to receive, as and when
declared by the Board of Directors out of the remaining funds of the Corporation
legally available therefor, such dividends {payable in cash, stock or otherwise) as
the Board of Directors may from fime to time determine, payable to the holders of
the Series B Convertible Preferred Stock, Series A Preferred Stock and Common
Stock in proportion to the number of shares of Common Stock into which the shares
of Series B Convertible Preferred Stock and Series A Preferred Stock held by them
of record are convartible and the number of shares of Commeon Stock held by them
of record, on such dates, not exceeding 60 days preceding such dividend payment
dates, as shall be fixed for the purpose by the Board of Directors in advance of
payment of each particular dividend.

{iv} Notwithstanding any prior dividend paymaent to the
holders of Series C Convertible Preferred Stock, in the event the Corporation
declares a dividend payable to the holders of Common Stock, such dividend shall
also be paid to the holders of the Series C Convertible Preferred Stock on ap as
converted basis and amount.

{vJ No dividends on any class of the Corporation's
stock may be paid in cash unless all prior dividends on the Series C Converiible
Prafarred Stock have been paid in full.
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(v} Arrears of dividends shall not bear interest.
(¢}  Ligquidation; Consclidation or Merger.

) In the event of any lquidation, dissclution or
winding up of the Corporation, whether voluntary or involuntary, then out of the
assets of the Corporation hefore any distribution or payment to the holders of the
Series B Convertible Preferred Stock, Series A Preferred Stock and Common Stock,
the holders of the Series C Convertible Praferred Stock shall be entified to be paid
the sum per share of 1.5 times the price paid for each share of the Beries C
Convertible Preferred Stock {the “Series C Liquidation Preference™), together with
full dividends accrued and unpaid to and including the date of such hquidation,
dissolution or winding up, whether or not such dividends have been earned or
declared.

(i) If the Corporation shall subdivide or reclassify the
then outstanding shares of Common Stock into a greater number of shares of
Common Stock or eombine or veclassify the then outstanding shares of Common
Stock into a smaller number of shares of Common Stock, the Series C Liquidation
Preference in effect immediately prior to such subdivision, combinatinon or
raclassification, as the case may be, ghall be adjusted in proportion to such increase
or decrease in the number of shares of Common Stock,

(i) If the assets of the Corporation available for
distribution to its shareholders shall he insufficient to permit payment in full to the
holders of the Series C Convertible Preferred Stock of the sums which such holders
are entifled to receive in such case, then all of the assets avsilable for distribution
to the shareholders shall be distributed among and paid to the holders of the Series
C Convertible Preferred Stock ratably in proportion to the respective amounts that
would be payable per share if such assets were sufficient to permit payment in full.

(iv)  After payment in full to the holders of the Series C
Convertible Preforred Stock of the sume which such holders are sntitled to receive
as provided in Section 2.D.(c}D) of this Axticle V, and aftey payment of all other
preferences on the capital stock of the Corporation, including payment in full to the
holders of the Series B Convertible Preferred Stock of the sums which such holders
are entitled to veceive as provided in Section 2.C.(2)(i) hereof, the remaining assets
of the Corporation shall be distributed among and paid to the holders of the Series
C Convertible Preferred Stock, Series B Convertible Preferred Stock, Series A
Preferred Stock and the Common Stock in proportion te the number of shares of
Common Stock inte which the shares of Series C Convertible Praferved Stock, Series
B Counvertible Preferred Stock and Series A Preferred Stock held by them arve
convertible and the number of shares of Common Stock held by them respectively.

\NAMJ - 235190008 + 63988 v 21

HO3000344273 3



FILE No.999 12/30 °03 18:21  ID:CSC FEY 1850 521 1010 PAGE 237 40
‘ HO3000344273 3

{v}  For purposes of this Section {¢), any Liquidation
Event, as defined in Section 2.C.(e}(v} shall be deemed a liquidation, dissolution or-
winding up of the Corporation, unless such coneclidation or meyger or sals or
transaction or series of related transactions or declaration or acceleration shall have
been comsented to by the holders of two thirds of the shares of the Series C
Convertible Praferred Stock at the time outstanding in the manner provided in
Section 2.1.(e)(iid) of this Article V.

{vi) The Corpcration shall not issue shares of stock or
equity securities that shall have a liquidation preference senior in any respect to
the Series C Liguidation Preference of the Series C Convertible Preferred Stock.

{d@ Redemption.

(0 At any time after the fifth anniversary of the final
closing of the Series C Copvertible Preferred Stock financing, but in no event later
than July 14, 2008, upon the affirmative vote of the holders of at least 66.7% of the
outstanding Series C Convertible Preforred B8tock, ithe Series € Convertible
Preferred Stock shall be redeemed by the Corpaoration on & date to be selected by
such holders at least 30 and no more than 60 days later (the “Series C Redemption
Date”) at the price of $1.25 per share, together with full cumulative dividends
accerued and unpaid to and including the date fixed for such redemption, whether or
not snch dividends have been earned or declared. The holders of Series C
Convertible Preferred Stock sa voting shall provide the Corporation with notice of
the Redemption Date as soon as practicable.

. (il Upon the cccurrence of an Event of Default, each
holder of Series C Convertible Preferred Stock may elect to have the Corporation
immediately thereafter redeem its sharea of Beries C Convertible Preferred Stock at
the Initial Price, together with full cumulative dividends accrued and uppaid to and
mncluding the date fixed for such redemption, whether or not such dividends have
been earned or declared.

(i) The aggregate of the amounts payable upon the
redemption of a share of Series C Convertible Preferred Stock is hereinafter
referred to as the “ Series C Redemption Price”.

(iv) Notice of the obligation of the Corporation to
redeem the shares of the Series C Convertible Preferred Stock and of the Series C
Redemption Date and place for redemption shall be mailed at least 30 and not more
than 60 days prior to the Series C Redemption Date to each holder of record of
shares so to be redeemed at such holder’s last known address as shown by the
recorda of the Corporation, but no fajlure to mail such notice or any defect therein or
in the mailing thereof shall affect the validity of the proceedings for such
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redemption except as to the holder to whom the Corporation failed to mail such
notice or whose notice was defective. Any notice mailed in the manner hersin
provided shall be conclusively presumed o have been duly given whether or not the
holder receives such notice.

{vy) On and after the Series C Redemption Date, each
holder of shares called for redemption, upon surrender to the Corporation at the
place designated in such notice of the certificate or certificates for such shares,
properly endorsed in blank for tranefer or accompanied by a proper instrument of
assignment or transfer in blank and bearing any necessary transfer tax stamps
thereto affixed and canceled, shall thersupon be entitled to receive payment of the
Series C Redemption Price in cash.

- {vd)  If such notice of redemption shall have been duly
given, and if on or before the Series C Redemption Date funds necessary for the
redemption of the shares to be redeemed shall have been set aside so as to be and
continue fo be available therefor, then notwithstanding that any certificate
representing any shares so called for redemption shall not have been surrendered,
the dividends thereon shall cease to acerue from and afier the Series C Redemption
Date and all rights with respect te the shares so called for redempiion shall
forthwith after the Series C Redemption Date cease, except only the right of the
kolder to veceive the Series C Redemption Price without interest. Any moneys so
set aside by the Corporation and unclaimed by the end of three years from the date
fixed for such redemption shall yavert to the general funds of the Corporation.

{(vii) All shares of the Series C Convertible Preferred
Stock redesmed or otherwise acquired by the Corporation shall be canceled and
retired and shall not be reissued.

{e)  Voting Rights:

i Fach holder of sharea of the Series C Convertible
Preforred Stock shall be entitled to one vote for each shave of Common Stock into
which each share of Series C Convertible Preferred Stock standing in the name of
such holder on the books of the Corporation is convertible. Each holder of shares of
the Common Stoek shall be entitled to one vate for each share standing in the name
of such holder on the books of the Corporation. Except as otherwise provided
hereinafter in this Section {e) or as otherwise requived by statute, the holders of the
Series C Convertible Preferred Stock, Series B Convertible Preferred Stock and the
Common Stock shall vote together as one class,

G  If the Corporation shall {1) default in the payment
of the Series C Redemption Price upon the redemption of any shares of Series C
Convertible Preferred Stock as provided in this Section 2.1D.(d) of this Article V or
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defauli in the payment of the Series B Redemption Price upon the redemption of
any sharss of Series B Convertible Preferred Stock as provided in Section 2.D.(d) of
this Avticle V3 (2) fail to pay any dividend on any share of Series C Convertible
Preferred Stock when due as provided in Section 2.D.(b) of this Artisle V or fail to
pay any dividend on any share of Series B Convertible Proferred Stock when due as
provided in Section 2.C.(b) of this Article Vi (3) fail to redeem any share of Series C
Convertible Preferred Stock when due as provided in Section 2.D.(d) of this Article
or fail to redeem any share of Series B Preferred Stock when due as provided in
Section 2.C.(d) of this Article V; {4) have the date on which the payment of any debt
owing by the Corporation in excess of $1,000,000 becomes due accelevated by the
ohligee of such debt; (5) make an assignment for the benefit of creditors or shall
admit m writing its inability to pay its debts as they become due or shall file a
voluntary petition in bankruptey, or shall be adjudicated a bankrupt or insolvent, or
shall file any petition or answer secking for itself any reorganization, arrangement,
. compesition, readjustment, liquidation, dissolution or similar relief under any
present or future statute, law or regulation, or shall file any answer admitting or
not contesting the material allegations of a petition filed against the Coyporation in
. any such proceeding, or shall seek or congent t¢ or acquiesce in the appointment of
- any trustee, receiver or liguidator of the Corporation or of all or any substantial
part of the properties of the Corporation, or the Corporation or its directors or a
‘majority of its stockholders shall take any action looking to the dissolution or
Lguidation of the Corporation; or if, within 60 days after the commencement of an
action against the Corporation seeking any reorganization, arrangement,
composition, readjustment, liguidation, dissolution or similar relief under any
- present or future statute, law or regulation, such action shall not have been
-dismissed or all orders or proceedings thereunder affecting the operations or the
business of the Corporation stayed, or if the stay of any such order or proceeding
shall thereafiar be set aside, or if within 60 days after the appointment without the
consent or acquiescence of the Corporation of any trustee, receiver or lignidator of
the Corporation or of all or any substantial part of the properties of the Corporation
such appointment shall not have been vacated {a “Bankruptcy Event”); (6) if a final
judgment shall be rendered against the Corporation and if, within 60 days after
entry thersof, such judgment shall not have been discharged: or (7) have made a
material misrepresentation in or pursuant to the Steck Purchase Agveement dated
as January 14, 2003 by and between the Corporation and the Investors listed on
Bchedule I attached thereto; or {(8) iake any action in violation of Section 2.D.(e)(1if)
or Section 2.C.(e)(id of this Article; then and in every such event (hereinafter
referred to as an “Event of Default”), the holders of the Series C Convertible
Preferred Steck voting separately as 2 class shall be entitled to elect the smallest
number of directors of the Corporation which will be at least a majority of the Board
of Directors, the holdeys of the Series B Convertible Preferred Stock voting
separately as a class shall be entitied to elect half of the remaining directors of the
Corporation, and the holders of the Commen 8tock voting separately as a class shall
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be entitled to elect the other half of the remaining divectors of ths Corporation.
However, if and when all Events of Default which may have oceurred shall
thersafter be cured, the holders of the Series C Convertible Preforred Stock, Serics
B Convertible Preferred Stock and the Common Stock shall then be divested of such
voting power, and shall be entitled to elect all directors of the Corporation voting
togethor as one class, but always subject to the same provisions for the vesting of
such voting power in the Series C Convertible Preferred Stock, Series B Convertible
Preferred Stock, and the Common Sicck in the case of any future Event of Default.
A special meeting of the shaveholders, at which the holders of the Sevies C
Convertible Preferred Stock, Series B Couvertible Preferred Stock and the holders
of the Common Stock shall vote as asparate classes, shall be held at any time after
the acerual of any such voting power, and upon notice similar to that provided in
the By-Laws of the Corporation for shareholders meetings, gt the reguest in writing
of the holders of not less than 20% of the number of shares of the Series C
Convertible Preferred Stock or Series B Convertible Preferred Stock at the time
outstanding, addressed to the Secretary of the Corporation at the principal buainess
office of the Corporation, in which case such Secretary shall call such meeting at the
earliest time allowed pursuant to the notice provisions of the By-laws after the
receipt of such request. The holders of the Sevies C Convertible Preferred Stock,
Series B Convertible Preferred Stock and the Common Stock, respectively, shall be
entitled to exercise such separate class voting power at a special meeting of
shareholders called as aforesaid and at the next and succeeding annual meetings
until termination of such separate class voting power. Whenever the right of the
holders of the Series C Convertible Preferred Steck, Sevies B Convertible Preferred
Stock and Common Stoek to elect directors by voting as sepavate classea has arisen,
the terms of office of all parsons who then may be directors of the Corporation shall
terminate upen the election of their successors at a meeting of the shareholdsrs as
above provided. Upon termination of such voting power at any time by reason of
the curing of all Events of Default, the terms of office of all persons who may have
been elected divectors of the Corporation by vote of the holders of the Series C
Convertible Preferred Stock, Series B Convertible Preferred Stock and the Common
Stock voting as separate classes shall terminate at the next annual meeting of
shareholdezs, or, if sconer, at a special meeting called by the Secretary within 890
daye after all Events of Defanit have been cured or waived in writing by the holders
of st least 66.7% of the shares of Series C Convertible Preforred Stock and shares of
Common Stock, if any, issued upon conversion of shares of Series C Convertible
Preferred Stock and 66.7% of the shares of Series B Convertible Preferred Stock and
shares of Common Stock, if any, issued upon conversion of shares of Series B
Convertible Preferred Stock

(iii) As long as any shares of the Series C Convertible
Prefarred Stock remain eutstanding, the Corporation shall not at any time without
the consent of the holders of at least 66,75 of the shares of the Series C Convertible
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Preferred Stock at the time outstanding, given in person or by proxy, either in
writing or at a meeting called for the purpose, at which the holders of the Series C
Convertible Preferred Stock shall vote separately as a class {unless the consent of
the holders of a greater number of such shares shall be required by statute):

{1)  increase or decrease the number of shares of
Preferred Stock or Common Stock that the Corporation is authorized to issue.

(2}  create, anthorize or issue any additional
class of stock vanking prior fo or on a parity with the Series C Convertible Preferred
Stack or increase the authorized amount of the Series C Convertible Preferred Stock
or any additional class of stock ranking prior to or on a parity with the Series C
Convertible Preferred Stock, or create or authorize any obligation or security
exercisable or exchangeable for or convertible inte shares of stock of any class
ranking prior to or on a parity with the Series C Convertible Preferred Stock:

o (8) amend, alter or repeal any provision of the
Articles of Incorporation or By-Laws of the Corporation which would affect
adversely the rights, preferences or privileges of the Series C Convertible Preferrad -
Stock or of the holders thereof; provided, however, that the amendment of the
Articles of Incorporation of the Corporation to create, increase or decrease the
authorized amount of any elass of stock ranking junior to the Series C Convertible
Preferred Stock, or to increase or decrease the par value of any class of stock
ranking junior to the Series C Convertible Preferred Stock shall not be deemed to
affect adversely the rights or preferences of the Series C Convertible Preferred
Stock or the holders thereof and may be effected by the affirmative vote of the
holders of 2 majority of the stock of the Corporation which is entitled to vote; '

(4} change the rights, preferences, privileges or
rostrictiong of the Series C Convertikle Preferred Stock;

(8} change the number of authorized directors;
(6) issue any common stock’

(T}  declare any dividend on any share of
commen stock of the Corporation;

(8}  sell, lease or convey all or substantially all of
the property or business of the Corporation or any subsidiary of the Corporation
(except to the Corporation), or consclidate or merge the Corporation or any
subsidiary of the Corporation with any other corporation {except a consolidation or
rmerger of the Corporation with any wholly-ownead subsidiary of the Corporation), or
in any way reorganize the capital of the Corporation or significantly change the
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business of the Corporation, or take any action that wonld result in a Ligquidation
Event;

(8)  purchase or otherwise acquire any shares of
stock or any other securities or any assets or properties of any other entity or
rerson.

(10} incur or obligate itself to incnr any
indebtedness that would result in the aggregate indebtedness that the Corporation
has incurred and is ohligated o incur to exceed $1,000,000;

(110 take any action that results in any asset of
the Corporation (including, without limitation, any intellectual property) being
transferred to a foreign subsidiary of the Corporation;

{12) increase the number of shares of Common
Stock reserved for issuance to employees, strategic partners, advisors and other
service providers of the Corporation from the number of shares of Common Stock so
reserved as at January 14, 2003, or issue any such additiona) shares; or

(13) undertake to make a significant change in
the business of the Corporation.

{#  Preemptive Rights with Respect to Equity.

@  If the Corporation proposes to issue or sell any
shares of ita capital stock, grant options or other rights to subseribe for, purchase or
otherwise acquire any shares of its capital stock, issue or sell or grant aay options
or other rights to subscribe for, purchase or otherwise acquire any security
convertible into or exchangeable or exercisable for shares of its capital stock or
otherwise enter into any financing arrangement which in any way affects the equity
of the Corporation, then the Corporation shall fivat give notice by mail or by any
other certifiable mannser (the “Subscription Notice”) addressed to the holders of
shares of Series C Convertible Preferred Stock and shares of Commeon Stock, if any,
issned upon conversion of shares of Series C Convertible Preferved Stock, and to the
holders of shares of Series B Convertible Preferred Stock and shares of Common
Stock, if any, issued upon conversion of shares of Series B Convertible Preferred
Stack, specifying the number of shares or other sscurities proposed to be issued or
sold by the Corporation (the “New Securities”), the subscription price per New
Security (the “Subscription Price”) and the terms and conditiona of such New
Securities and all other terms of the issuance or sale thereof and the subscription
therefor. Upon mailing of the Subscription Natice, each holder of shares of Sevies C
Convertible Preferred Stock and shaves of Common Stock, if any, issued upon the
conversion of shares of Series C Convertible Preforred Stock, and the shares of
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Series B Convertible Preferred Btock and shares of Common Btock, if any, issped
upon the conversion of shares of Series B Convertible Preferred Stock, shall be
entitled to subsecribe for and purchase or otherwise acquire, within 30 days after the
mailing of the Subseription Notice, its portion of the New Securities based on the
pro rata portion of the shares of Series C Convertible Preferred Stock and the
shares of Common Stock issued upon the conversion of shares of Series C
Convertible Preferred Stock, and shares of Series B Convertible Preferred Stock and
the shares of Common Stock issued upon the conversion of shares of Series B
Convertible Preferred Stock then outstanding which such holder holds, at the
Subscription Price and upon the other terms and conditions stated in the
Subscription Notice. -

(il Al New Securities not subseribed and paid for by
holders of shares of Series C Convertible Preferred Stock and shares of Common
Stock, if any, issued upon conversion of shares of Series C Convertible Preferred
Btock, and holders of shares of Series B Converiible Preferred Siock and shares of
Common Btock, if any, issued upon the conversion of shares of Series B Convertible
Preferred Stock within the time, or upon the terms and conditions, set forth in the
Subscription Notice (the “Unsubsceribed Securities”), may be issued or sold by the
Corporation fc any person or persons the Corporation may desire at any time
during the 120 day period following the above mentioned 30 day period; provided,
however, that the Corporation shall not sell such Unsubseribed Securities at a lower
price or on terms more favorable to the purchaser than those specified in the
Subscription Notice.

(i This Section () shall not be applicable to (i) the
Series. C Convertible Preferred Stock and the shares of Common Stock issued or
issuable upon conversion of the Seriss C Convertible Preferred Stock, and the Series
B Convertible Preferred Stock and the shares of Common Siock, issued upon or
issuable upon conversion of shares of Series B Convertible Proeferred Stock, (i)
securities issued by the Corporation to effect any stock split or stock dividend, (i)
securities issued or issuable by the Corporation in connection with the acquisition
by the Corporation of another corporation or other entity by merger, purchase of all
or substantially all of the assets or other reorganization transaction in which the
Corporation is the surviving company, {iv) options granted by the Corporation to
officers and employees of and consultanis o the Corporation or any of its
subsidiaries to purchase not more than 15% of the fully diluted outstanding shares
of Common Stock {taking into account for such purposes such options granted), the
granting of which opticns shall have been approved in advance by the Board of
Directors of the Corporation, and sharss of Common Stock issued or issuable upon
the exercise of such options, (v) securities issued o a strategic partner of the
Corporation in connection with the entering into or modification of a material
agreement between the Corperation and such straiegic pariner, which agreement
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shall have been approved in advance by the Board of Dirsctars of the Corporation,
provided, however, in any such cass, the holders of the shares of Series C
Convertible Preferred Stock and the shares of Common Sfock issued wupon
conversion of shares of Series C Convertible Preferred Stock and the holders of the
shares of Series B Convertible Preferred Stock and the shares of Common Stock
issued upon conversion of shares of Series B Convertible Preferred Stock shall have
the right to purchase, at the time of such transaction, from the Corporation sharea
of Common Stock at their then fair market value, as determined in good faith by the
Board of Dirsctors of the Corporation, to maintain their proportionate interest on a
fully diluted basis in the Common Stock, (vi) securities issued o employees, officers
or directors of, or comsultants to, the Corporation, pursuant to an arrangement
approved by the Board of Directors of the Corporation, or {(vid) Common Stock sold
in a bonafide, firm commitment public underwriting by a nationally recognized
investment bank pursuant to a registration statement on Form S5-1 under the
Securities Act of 1933, as amended {(or any equivalent successor form), at a price per
shave of not less than 300% of the Series C Conversion Price of the Series C
Convertible Prefarrad Stock then in effect (as that term is defined in Section 2.10.(g)
of this Article V) and gross proceeds to the Corporation of not less than $20,000,000
(a “Qualified Public Offering”).

(v) All preemptive rights described in this Section (O
* shall terminate upon (i) a Qualified Public Offering or (i) any sale of substantially
all of the Corporation’s aszets or of securities of the Corporation entitled to cast a
majority of the votes entitled to be cast by all outstanding securities of the
Corporation approved by the holders of shares of Series C Convertible Praferred
* Stock and shares of Common Stock issued upon the conversion of shares of Series C
and the holders of the shares of Series B Convertible Preferred Stock and the shares
of Common Stock issued upon conversion of shaves of Series B Convertible
Preferred Btock Convertible Preferred Stock then outstanding vepresenting,
respectively, at least 66.7% of the votes entitled to be cast hy such shares of Series C
Convertible Preferred Stock and shares of Common Stock issued upon the
conversion of shares of Seriea C Convertible Preferrad Stock, and at least 68.7% of
the votes entitled to be cast by shares of Series B Convertible Praeforred Stock and
sharea of Common Stock issued upon the conversion of shares of Series B
Convertible Preferred Stock, then outstanding ov (iii) the oceurrence of any of the
events dsscribed in clanses (I1) and ({ID) of Section 2.B(f)(i} of this Article V.

(&) Conversion of the Series € Convertible Preferred Stock.

(i)  Shares of the Ssries C Convertible Preferred Stock
shall he converted into fully paid and nonassessable full shares of Common Stock of
the Corporation at the conversion price (the “Series C Conversion Price™) in effect at
the time of conversion, each share of the Series C Convertible Prefexred Stock being
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valued at the Initial Price, plus full camulative dividends accrued and unpaid to the
date of such conversion on such share (subject to adjustment of such fixed dollar
amounts for any stock splits, stock dividends, combinations, recapitalizations or the
like) for the purpose of such conversion:

{1} intoto, at the option of the holders of at leaat
66.7% of the shares of Series C Convertible Preferred Stock af the time outstanding,

(2)  at the option of the holder thereof, at any
time and from time to time, in the manner and upon the terms and conditions
hereinafter set forth; or

(8 if the Corporation has consummated a
Qualified Public Offering, at the option of the Corporation, at any time within S0
days after the consummation of such Qualified Public Offering, in the manner and
upon the terms and conditions hereinafter set forthi

provided, however, that as to any sharse of the Series C Convertible Preferred Stock
which shall have been called for redemption, the right of conversion shall teyminate
at the clese of business on the last full business day prior to the date fixed for
redemption. The Series © Conversion Price shall be the Initial Price per share of
Commen Stock, adjusted (to the nearest cent, a half-cont being considered a full
cent) as bereinafter in this Section () and thereafter the Series € Conversion Price
shall be further adjusted and readjusted from time to time as hereinafter set forth
in this Section (g, provided each such adinstment or readjustment to vemain in
effect until a further adjustment or readjustment is requirved by this Section (®.

\ Gy (a) If at any thme or from time 1o time after the date
on which shaves of Series C Convertible Stock were originally issued (the “Series C
Original Issue Date”) until the second (299 anniversary of the Series C Original
Issue Date (the “Series C Initial Adjustment Period™), the Corporation shall issue or
sell shares of its Common Stock or Convertible Securities [other than (I} shares
issued upon conversion of the Series A Preferred Stock, the Series B Convertible
Preferred Stock or the Series C Convertible Preferred Stock, (II) shares iasued to
directors, officers and employees of and consultants to the Corporation or a
subsidiary of the Cerporation purauant to a stock option or purchase plan approved
by the Beard of Directors of the Corporation (ITf) securities issued or issuable by the
Corporation in connection with the acquisition by the Corporation of another
corporation or other entity by merger, purchase of all or substantially all of the
assets or other reorganization transaction in which the Corporation is the surviving
company, ({IV) securities issued to a strategic partner of the Corporation in
connectian with the entering into of a material agreement between the Corporation
and such strategic partner, which agreement shall have heen approved in advance
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by the Board of Directors of the Corporation (collectively, the “Series C Adjustment
Exeeptions”)], for & consideration per share leas than the Series C Conversion Price
in effect immediately prior to such issue or sale (the “Series C New Conversion
Price™), then in each such case the Series C Conversion Price shall be reduced to
the Series C New Conversion Price immediately upon such issue or sale or deemed
issue or sale.

{b) If at any time or from time fo time after the conclusion
of the Series C Initial Adjustment Period, the Corporation shall issue or sell shares
of its Commeon Stock or Preferred Stock (other than securities sold pursuant to any
of the Series C Adjustment Exceptions) for a consideration per share less than the
Series C Conversion Price in sffect immediately prior {o such issue or sale, then in
each such case the Series C Conversion Price shall be adjusted (fo the nearest cent,
a half cent being considered a full cent) by dividing

(1)  the sum of {(x) the result obtained by
multiplying the number of shaves of Common Stock of the Corporation outstanding
immediately prmr to such issue or sale by the Series C Conversion Price in sffect
immediately prior to such issue or sale, and (y) the consx,deramn, if any, received by
the Corporatmn upon such issue or sale,

by

(2)  the number of shares of Common Stock of
the Corporatmn outstanding immediately after such issue or sale,

For purposes of any such adjustment under (u)(a) and (b) above, the following
provizsions shall e applicable: o

(38)  If after the Series C Original Issue Date the
Corporation shall (I} grant any rights or options to subseribe for, purchase or
otherwise acquire its Common Btock, or {IT) issue or sell any Convertible Securities
then in sach such case the price per share of the Common Stock issuable upon the
exercise of such rights or optiong or the conversion or exchangs of such Convertible
Seeurities shall be determined by dividing (%) the total amouut, if any, received or
receivable by the Corporation as consideration for the granting of such rights or
options or the izaue or sale of such Convertible Securities, plus the minmimum
aggregate amount of additional consideration payable to the Corporation upon the
exercise of such rights or options or the conversion or exchange of such Convertible
Securities, by (y) the maximum number of shares of Comamon Stock jssuable upon
such exercise or conversion or exchange, as the case may be. If the price per share
g0 determined is less than the Series C Conversion Price in effect irmmediately prior
to the granting of such rights or options or the issue or sale of such Convertible
Secuyities, such granting or issue or sale shall he deemed to be an issue or sale for
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cash of such maximum number of shares of Common Stock at such prica per share
and such maximum number of shares of Common Stock shall be deemed to be
outstanding, provided that

(A} if such rights or options or Convertible
Securities by their terms provide, with the passage of tims or otherwise, for
any increase in the amount of additional consideration payable fo the
Corporation or decrease in the number of shares of Common Stock issuable
upon such exercise or conversion or exchange (by change of rate or
otherwise), the Series C Conversion Price shall, upon each such increass or
dacrease becoming effective, be readjusted to reflect such increase or decrease
msofar as it affects rights of exercise, exchange or conversion which have not
theretofore expired, and

{B} upon the expiration of such rights or
optiona or the rights of conversion or exchange of such Convertible Securities,
if any thereof shall not have been exercised, the Series C Conversion Price
shall, upon such expiration, be readjusted and shall thoreafter be such as it
would have heen had it been originally -adjusted (or had the original
adjustment not been required, as the cass may be) on the hasis that (xx) the
only shares of Common Stock so issnied were the shares of Common Stock, if
any, actually isaued or seld upon the exercise of such rights or options or the
rights of eonversion or exchange of such Convertible Securities, and {yy) such
shares of Common Stack, if any, were issued or =old for the consideration
actually received by the Corporation upon such exercise plus the
consideration, if any, actually veceived by the Corporation for the granting of
all of such rights or options, whether or not exercised, or for the iasue or sale
of all such Convertible Securities which shall have been converted or
exchanged,

and provided, further, that no such readjustment shall have the effect of increasing
the Series C Conversion Price by an amount in excess of the amount of the
adjustment thereof initially made in respect of the granting of such rights or options
ar the igsue or sale of such Convertible Securities. If the Corporation shall grant
any rights or options to aubscribe for, purchase or otherwise acquire Conwvertible
Securities, such Convertible Securitiss shall be deemed, for the purposes of thia
paragraph (3), to have been issued or sold for the total amount received or
receivahle by the Corporation as consideration for the granting of such rights or
options plus the minimum aggregate amount of additional consideration payable to
the Corporation upon the exsrcise of such rights or options, and the Conversion
Prica shall be adjusted and readjusted as provided above in this paragraph (3) in
the case of Convertible Securities.
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(490  If the Corporation shall pay a dividend or
make a distribution on or in respect of any stock of the Corporation {other than the
Series C Convertible Preferved Stock), which dividend or distribution is payable in
Common Stock or Convertible Securities, such Common Steck or Convertible
Securities shall be deemed to have been issued or sold for na consideration.

(8)  In case of a consideration consisting in whole
or in part of cash, the cash consideration shall be deemed to be the amount of cash
constituting or included in such consideration after deduction of any expenses
payable by the Corporation and any underwriting or similar commissions,
compensation or concessions paid or allowed by the Corporation. In case of a
consideration conaisting in whole or in part of property other than cash, the amount
of the consideration other than cash shall be deemed to be the fair value thersof as
determined in good faith by the Board of Directors of the Corporation. In case
Commeoen Stock or Convertible Securities are issued or sold or rights or options to
purchase or otherwise acquire Common Stock or Convertible Securities are granted
together with other stock or securities or assets of the Corporation for a
consideration which covers a combination of them, the portion of such congideration
allocahle to the Common Btock, Convertible Securities, rights or options shall be as
determined in good faith by the Board of Directors of the Corporation.

(8 The date of the issue er sale of Commen
Stock issuable on the exarcise of any rights or options or the conversion or exchange
. of any Convertible Securities shall be deemsd to be the date of issue or sale of such
: rights or options ar such Convertible Securities (or right or options to acquire such
.+ Convertible Securities), provided that if a record of the holders of any clags of
- securities shall be taken for the purpose of entitling such holders o receive any
dividend or other distribution payable in, or any rights or options to subacribe for,
purchase or otherwise acquire, Common Stock or Convertible Securities, the date of
the issue or sale of any Common Stock issuable in payment of any such dividend or
other distribution or upon the exercise of any such rights or options, or upon the
conversion or exchange of any Convertible Securities so issuable shall be deemed to

be the date of such recozd.

{7)  The shares of Common Btock from time to
time ontstanding shall be deemed to include shares reacquired by the Corporation
after they had besen issued and outstanding, and the sale of such shares shall not be
deemed to be an issue or sale of Common Stock.

(i}  If the Corporation shall subdivide or veclassify the
then outstanding shares of its Common Stock inio a greater number of shares of
Common Stack or combine or reclassify the then outstanding shares of its Common
Stock into a smaller number of shares of Common Stock, the Seriez C Conversion
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Price in effect immediately prior o such subdivision, combination or
reclassification, as the case may be, shall be proporticnately adjusted as of the
effective date thereof so that the holder of any Series C Convertible Preferred Stock
thereafter surrenderad for conversion shall be entitled to receive the number of
shares of Common Stock which he would have owned after the happering of such
event had such Series C Convertible Preferred Stock been converted immediately
prior to the happening of such event.

(i) In case of any capital reorganization of the
Corporation, or any consolidation or merger of the Corporation with or into anocther
corporation, or any sale or conveyance to another corporation of all or substantially
all of the property of the Corporation, the holder of each share of Series C
Convertible Preferred Stock then aoutstanding {or of the stock or securities veceived
in lieu of such shave) ehall have the right thereafter to convert such share {or such
stock or securities) into the kind and amount of shares of stock and other securities
and property receivable upon such reorganization, consalidation, merger, sale or
conveyance by a holder of the number of shares of Common Stock of the Corporation
- inte which such share of the Series C Convertible Preferred Stock might have heen
converted immediately prior to such reorganization, consolidation, merger, sale or
conveyance, and shall have no conversion righte under these provigions: and
effective provision shall be made in the Articles of Incorporation of the resulting or
Burviving corporation or otherwise so that the provisicns set forth in this Section (g)
" for the protection of the conversion rights of the Beries C Convertible Proferred
Stock shall thereafter be applicable, as nearly as reasonahly may be, to any such
other shares of atock and other securities and property deliverable upon conversion
of the Seriee C Convertible Preferred Stock remaining outstanding or other
convertible securities recsived by the holders in place thereof and any such
resulting or surviving corporation shall exprassly assume the obhligation to deliver,
upon the exercise of the conversion privilege, such shares, securities or property as
the holders of the Series € Convertible Preferred Btock, or other convertible
securities received by the holders in place thereof, shall be entitled to receive
pursnant to the provisions hereof, and toc make provisions for the protection of the
convergion right as above provided. In case securities or property other than
Common Stock shall be issuable or deliverable upon conversion as aforessid, then
all veferences in this Section (g} to Commeon Stock shall he deemed to apply, so far
as appropriate and as nearly as may be, to such cther securities or property.

(v) Inthe oventof

(1)  any taking by the Corporation of a record of
the holders of any class of securities for the purpose of determining the holders
thereof who are entitled to receive any dividend {other than a eash dividend at the
same rate as the vate of the last cash dividend therstofore paid) or other
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distribution, or any right to subseribe for, purchase or otherwise acquire any shares
of stock of any class or any other securities or property, or to receive any other right,
or

(2) any capital reorganization of the
Corporation, any reclassification or rscapitalization of the capital stock of the
Corporation or any transfer of all or substantially all the assets of the Corporation
to or consclidation or merger of the Corporation with or into anothsr corporation, or

(8 any voluntary or involuntary dissolution,
Liguidation or winding up of the Corporation, or

{4}  any proposed issue or grant after the Series
C Original 1ssues Date by the Carporation of any shares of stock of any class or any
other securities, or any right or option fo subscribe for, purchase or otherwise
acquire any shares of stock of any ¢lass or any other securities {other than the issue
of Common Stock on the exercise of the Series C Convertible Preferred Stock or
other Convertible Securities or rights or opfions issued on or prior to the Series C
Original Issue Date or the granting of options by the Corporation to officers and
employees of and consultants to the Corporation or a subsidiary of the Corporation
pursuant to a stock option or purchase plan approved by the Board of Dlrectors of
the Corporation),

then and in each such svent the Corporation will inail to each holder of the Series C
Convertible Proferred Stock then outstanding at such holder's address as it appears
on the records of the Corporation a notice specifying (D the date on which any such
record is to be taken for the purpose of such dividend, distribution or right, and
atating the amount and character of such dividend, distyibution or right, (I} the
date on which any such recrganization, reclassification, recapitalization, fransfer,
consolidation, merger, dissolution, lguidation or winding up is to take place, and
the time, if any is to be fixed, of which the holders of record of Common Stock shall
be entitled to exchange their shares of Common Stock for securities or other
properties deliverable upon such event, and (IID) the amount and character of any
stock or other securities, or rights or options with respect therete, proposed to be
saued or granted, the date of such proposed issue or grant, and the person or class
of person to whom such propased isane or grant is to be offered or made. Such
notice shall be mailed at lsast 20 days prior to the date therein specified,

(vib TUpon oach adjustment or readjustment in the
Series C Conversion Price, in excess of $0.10, or cumulative, the Corporation at its
expenae will cause the independent public accountants who regularly audit the
books and accounts of the Corporation or other independent public accountants of
recognized standing selected by the Corporation to ¢compute such adjustment or
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readjustment in accordance with the provisions of this Section (g} and prepare a
certificate setting forth such adjustment or readjustment and showing in detail the
facta upon which such adjustment or readjustment is based, including a statement
of {1} the consideration received or to be rveceived by the Corporation for any
additional shaves of Common Stock issued or sold or deemed o have been issued or
sold, (2) the number of shares of Common Stock outstanding or deemed to be
outstanding, and (8) the Series ¢ Conversion Price in effect immediately prior to
such issue or sale and as adjusted and readjusted (f required) on account thereof
The Corporation forthwith shall file such certificate with ita corporate records and
mail a copy to each holder of the Series C Convertiible Preferred Stock then
outstanding at such holder’s address as it appears on the records of the Corporation.

(vid In order to convert shares of the Series C
Convertible Preferred Stock into shares of Common Stock, the holder thereof shall
surrender at the principal office of the Corporation {or at such other place as the
Board of Directors shall have designated for the purpose) the certificate or
‘certificates for such shares of the Series C Convertible Preferred Stock properly
endorsed in blank for iransfer or accompanied by a proper instrument of
assignment or transfer in blank and bearing any necessary transfer tax stamps
thereto affixed and canceled, together with a writien reguest for conversion in
which shall be stated the name or names in which such holder wishes the certificate
or certificates for shares of Common Stock to be issued. The Corporation will, as
soon as practicable thereafter, deliver at said office to such holder of the Series C
Convertible Preferred Stock, or to his nominee or nominees, a certificate or
" certificates for the number of full shares of Common 8tock to which he shall be
entitled as aforesaid, together with a cash payment in lieu of any fraction of a share
“of such Common Stock and full cumulative dividends on the shares of the Series C
Convertible Preferred Stock surrendered for conversion acerued and unpaid to and
including the date surrendered for conversion. No fraction of a share of Common
Stock shall be issued upon any conversion but, in lieu thereof, shall be paid upon
such conversion an amount in cash equal to the same fraction of the Series C
Conversion Price at the time of conversion. No psyment or adjusiment for
dividends on any shares of Common Stock that shall be issuable upon conversion of
the Series C Convertible Preferred Stock shall be made, BShares of the Senes C
Convertible Preferred Stock shall be deemed to be converted and the person or
persons in whose name or names any certificate or certificates for Common Stock
shall be issuable upon such conversion shall be deemed to have become a holder or
holders of record of the sharas of Common Btock at the close of business on the date
upon which the certificate representing shares of the Series C Convertible Preferred
Stock has been surrendered to the Corporation for conversion. The Corporation will
pay all issue taxes, if any, incyrred upon the issue of Common Stock upon
conversion of the Series C Convertible Preferred Stock, provided that the
Corporation will not pay any transfer or other taxes ineurred by reasen of the issue
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of such Common Stock in a name or names other than that in which the shares of
the Series C Convertible Preferred Stock so converted wera vegistered.

(vit) Upon the closing of an issuance of New Securities
at any time after the Series C Original Issue Date but before the Corporation issues
shares of Common Stock in a Qualified Public Offering, if (8) & holder of Seriea C
Convertible Preferred Stock does not purchase in such issuanee all of such holder’s
pro rata portion (based on each holder’s ownership of shares of Series C Convertible
Preferred Stock) of any New Securities allocated by the Company for purchase by
the holders of shares of Seriea C Convertible Preferred Stock and (b) the holders of a
majority of the then outstanding shares of Series C Convertible Preferred Stock
participate in such New Issuance, then such non-participating holder's shares of
Heries C Convertible Preferred Stock (and only such holder's shares of Series C

 Qonvertible Proferred Stock) shall automatically convert into shares of Common
Stock pursuant to and in accordance with the terms relating to the conversion of
shares of Series C Convertible Preferred Stock into shares of Common Stock zet
forth in this Seciion {g). The automatic conversion of a holder’s shares of Series C
Convertible Preferred Stock into shares of Commeon Stock shall be the Company’s
sole and exclusive remedy for the failure of such holder to participate in an issuance
of New Becurities as provided above. An igsuance of New Securities means a hona
fide arme-length issuance by the Company of equity securities (whether or not in
conjunction with an issuance by the Company of debt securities).

(ix) Al shaves of the Series ¢ Convertible Preferved

Stock which shall have been converted as provided in this Section (2) shall no longer

be deemed to be outstanding and all righis with respect to such shares (including all

. rights to receive cumulative dividends on the shares of the Series C Convertible

Preferred Stock surrendered for conversion acerusd and unpaid fo and including the

date surrendered for conversion) shall forthwith cease and terminate except for the

right of the holders thereof to receive Ml shavres of Common Stock, together with a

cash payment in lieu of any fraction of 2 share of such Commeon Stock. All shares of

the Beries C Convertible Preferred Stock surrendered for conversion shall be
canceled and retired and shall not be reissued.

(¥ ‘The Corporation will at all times reserve and keep
available out of its authorized but unissued Common Btock, solely for the purpose of
effecting the conversion of the shares of the Series C Convertible Preferred Stock,
the full number of shares of Commen Stock from time to time issuable upon
conversion of all shares of the Series C Convertible Preferred Stock then
cutstanding.

ARTICLE VI - REGISTERED OFFICE AND REGISTERED AGENT
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ARTICLE V] - REGISTERED OFFICE AND REGISTERED AGENT

The name and street address of the registered office and registered agent of
the Corporation is American Information Services, Inc. one 8.E. 8% Avenue, 27t
Floor, Miami, FL 38131,

ARTICLE VII - BY-LAWS

The power to adapt, alter, amend or repeal By-laws shall be vested in the
Board of Directors and the ashareholders, except that the Board of Directors may not
amend or repeal any By-law adopted by the sharcholders i the sharcholders
specifically provide that the By-law is not subject to amendment or repeal by the
Board of Directors.

ARTICLE VIII - AMENDMENT TO ARTICLES

The Corporation reserves the right to amend, alfer, change or repeal any
provision contained in these Fourth Amended and Restated Articles of
Incorporation, in the manner now or hereafter prescribed by law, and all rights
conferred upon shareholders herein are granted subject to this reservation,

ARTICLE IX - INDEMNIFICATION

The Corporation shall indemnify ita directors, officers, employees and agenis
to the full extent permitted by the Florida Business Cerporation Act.

The foregoing Fourth Amended and Restated Articles were adopted by the
Board of Directors of the Corporation at a Board Meeting held on November 28,
2008, and were adapted by the Shareholders of the Corporation by written consent
approved as of December 29, 2008, to be effective as of December 30, 2008,

Z-KAT, INC.

Fritz LaPorie
Authorized Officer

NNAMT - RELED00A - S5088 v 38
1-B4G1 * HO3000345273 3



¥

FILE No.989 12-30 '03 18:33  ID:CSC ' - FAK8R0 521 1010 PAGE 40/ 40
. HO3000344273 3

CERTIFICATE TO FOURTH AMENDED AND RESTATED ARTICLES OF
INCORPORATION OF Z-KAT, INC.

The undersigned, Authorized Officer, of Z-KAT, Inc, a Florida
corporation (the “Corporstion™), does hereby certify as follows:

1. Tn accordance with Sections 607.0704, 807.1008, and 607.1007 of the
Florida Statutes, the Board of Directors of the Corporation (the
“Board™} recommended by a vote at a Board Meeting held November
26, 2003, that the shareholders of the Corporation apyrove, and the
shareholders having approved by written consent in lieu of a special
meeting of the Corporation’s shareholdera effective as of December 24,
2003, the number of votes cast for the amendment by the shareholders
being sufficient for such approval, amendment and restatement of the
Carporation’s Articles of Incorporation as attached herefo.

2. The undersigned officer of the Corporation has been duly authorized to
submit these Fourth Amended and Restated Articles of Incorporation
of the Corporation to the Department of State of Florida for filing in
‘accordance with Section 607.1007, Florida Statutes,

T

Fritz LaPorte
Authorized Officer
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