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ARTICLES OF AMENDMENT
TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION T2
OF - %
GEVITY HR. INC. o =

Pursuent to the provisions of section 607.1006, Florida Statutes, this Florida profit corporation
adopts the following Ariicles af Amendment to lis Amended and Restated Articles of

Incorporation: :

FIRST: The Amended and Restated Articles of Incorporation of Gevity HR, Ing, are
hereby amended by inserting a new Atticle IV(d), as follows:

“(d) Certificate of Designation of Series A Convertible, Redeemable Preferred Stock

Pursuant to this Article IV, there is hereby designated, created and provided for a series of
Preferred Stock, which shall be designated as the Series A Convertible, Redeemable Preferred
Stock, shall consist of 30,000 shares, and shaill have the preferences, qualifications, limitations,
restrictions and rights as set forth in the following Certificate of Designation:

Section. 1.Dividends,

AA General Obligation. When and as declared by the Corporation®s Board of

Directors and to the cxtent permitted under the Florida Business Corporation Act, the
Corporation shall pay preferential dividends in cash to the holders of the Series A Preferred
Stock (the “Secries A Preferred”} as provided in this Section 1. Except as otherwise provided
herein (including, without Litation, Section 7B(i)), dividends on each share of the Series A
Preferred (& “Share™) shall accrue on a daily basis at the rate of 4% per annum on the sum of the
Liquidation Value thereof plus all accumulated and unpaid dividends thereon from and ineluding
the date of issuance of such Share to and including the first to occur of (i) the date on which the
Liquidation Value of such Share plus all accrued and unpaid dividends thercon or applicable
Redemption Price is pudd to the holder thereof in connection with the liquidation of the
Corporation or the redemption of such Share by the Corporation, (ii) the date on which such
Share is converted into shares of Conversion Stock hereunder or (iii) the date on which sach
share is otherwise acquired by the Corporation; provided that, as of any date of detenmination,
the dividends that have accrued pursuant to this Section 1A shall be reduced (but in no event to
less than $0) by the amount of dividends (if any) that have been paid pursuant to Section 1D
since the immediately preceding Dividend Payment Date (including on the current Dividend
Payment Date, if applicable). Such dividends shall acorne whether or not they have been
declared and whether or not there are profits, surplus or other funds of the Corporation legally
available for the payment of dividends. The date on which the Corporation initially issues any
Shar¢ shall be deemed to be its “date of issuance” regardless of the number of times transfer of
such Share is made on the stock records maintained by or for the Corporation and regardless of
the number of certificates which may be issued to evidence such Share.

Certificate Finat File Yesion revised].doc
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AB.Dividend Payment Dates. All dividends which have accroed on the Series A
Preferred shall be payable in cash on January 31, April 30, July 31 and October 31 of each year,
beginning July 31, 2003 (the “Dividend Payment Dates”), and to the extent not paid on any
Dividend Payment Date, all dividends which have accrued on each Share outstanding during the
three-month period {or other petiod in the case of the initial Dividend Payment Date) ending
upon each such Dividend Payment Date shall be accumulated and shall remain accumulated
dividends with respect to such Shate until paid to the holder thereof.

i P ants. Except as otherwise provided herein,
if at any time the Corporatmn pays 1=ss than the total amount of dividends then accrued with
respect to the Series A Preferred, such payment shall be distributed pro rata among the holders
thereof based upon the aggregate accrued but unpaid dividends on the Shares held by each such
holder.

AD.Participating Dividends. In addition to any other dividends accruing or declared
hereunder, in the event that the Corporation declares or pays any dividends upon the Common
Stock (whether payable in cash, securities or other property) other than dividends payable solely
in shares of Common Stock, the Corporation also shall declere and pay to the holders of the
Series A Preferred, at the same ime that it declares and pays such dividends to the holders of the
Common Stock, the dividends which would have been declared and paid with respect to the
Common Stock issuable upon conversion of the Series A Preferred had all of the outstanding
Series A Preferred been converted immediately prior to the record date for such dividend or, if no
record date is fixed, the date as of which the record holders of Common Stock entitled to such
dividends are to be determined.

Section 2.Liquidation

BA Liquidstion Events. Upon any liquidation, dissolution or winding up of the

Corporation {(whether voluntary or involuntary) (a “Liguidation Event”), each holder of Series A
Prefexred shall be entitled to be paid, before any distribution or payment is made upon any Junior
Securities, an amount in cash egual to the greater of (i) the aggregate Liquidation Value of all
Shares held by such holder plus all accrued and unpaid dividends thereon and (ii) the aggregate
amount, that would be paid in econnection with such Liquidation Event with respect to the
Common Stock issuable upon conversion of all Shares held by such holder had all of the
outstending Series A Preferred been converted immediately prior to such Liguidation Event, and
the holders of Series A Preferred shall not be entitled to zny further payment, If upon any such
Liquidation Event the Corporation’s assets to be distributed among the holders of the Series A
Preferred are insufficient to permit payment to such holders of the aggregate amount which they
are entitled to be paid under this Section 24, then the entire assets available to be distributed to
the Corporation’s stockholders shall be distributed pro refa among such holders based upon the
aggregate Liguidation Value (plus all accrued and vapaid dividends) of the Series A Preferred
held by each such holder.

BB.Notice. Not less than 40 days and not more than 90 days prior to the payment date
stated therein, the Corporation shall deliver written notice of any such Liquidation Event, and not
less than 40 days and pot more than 90 days prior to consummating any transaction deemed a
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Liquidation Event as described in Section 2C below, the Corporation shall deliver written notice
of such transaction, in each case to each record holder of Series A Preferred, setiing forth in
reasonable detail the amount of proceeds to be paid with respect to each Share and each gshare of
Common Stock in connection with such Liguidation Event or the terms of such transaction
described in Section 2¢ (including the amount fo be paid with respect to each Share and each
ghare of Common Stock in connection therewith), as the case may be,

BD.Deemeq Liquidation Events. Upon the election of the Majority Holders delivered
to the Corporation within 15 days after receipt of the Corporation’s notice to the holders of Series
A Preferred under Sectiop 2B, any consolidation or merger of the Corporation with or into
another entity or entifies (whether or not the Corporation is the surviving entity) or any sale or
transfer by the Corporation of all or substantially all of ity assets (determined either for the
Corporation alone or with its Subsidiaries on a consolidated basis) or any sale, transfer or
issuance or series of sales, transfers and/or issuances of shares of the Corporation’s capital stock
by the Corporation or the beneficial or record holders thereof as a result of which such holderz of
the Corporation’s outstanding capital stock possessing the voting power (under ordinary
circumstances) to ¢lect a majority of the Corporation’s Board of Directors immediately prior to
such sale or issuance cease 10 own the Corporation’s outstanding capital stock possessing the
voting power (under ordinary circumstances) to elect a majority of the Corporation’s Board of
Directots, shall be deemed to be a Liguidation Event for purposes of this Section 2, and the
holders of the Series A Preferred shall be entitled to receive a payment from the Corporation
equal to the amounts payable with respect to the Series A Preferred wpon a Liquidation Event
under this Section 2 (the “Liguidation Payment Amount™) in cancellation of their Shares upon
the consummation of any such transaction; provided that the foregoing provision shall not apply
to any merger in which (i) the Corporation is the surviving entity, (ii) the terms of the Series A
Preferred are not changed and the Series A Preferred is not exchanged for any cash, securities or
other property, (iii) the beneficial holders of the Corporation’s outstanding capital stock
immediately prior to the merger shall continue to own the Corporation’s outstanding capital stock
possessing the voting power (under ordinary circumstances) to elect a majority of the
Corporation’s Board of Directors and (iv) no Person or group of Persons (as the term “group” is
used under the Securities Exchange Act of 1934), other than the holders of Series A Preferred as
of the date of the Purchase Agreement, has “beneficial ownership” (as that term is used under the
Securities Exchange Act of 1934, as amended) of more than 25% of the outstanding Comnion
Stock. The Corporation shall give prompt written notice of any such election of the Majority
Holders to all other holders of Series A Preferred within five days after the receipt thereof, and
each such holder shall have until the fifth business day prior to the date of consummation of such
desmed Liquidation Event to dernand payment from the Corporation of the Liquidation Payment
Amount in cancellation of their Shares upon the consummation of any such transaction. The
Mzjority Holders shall heve the right to elect the bepefits of either this Seciion 2 or Sgetion 33
hereof in connection with anty such merger, consolidation or sale of asgets.

Section 3.Redemptions,

CA.Qffers by Corporation to Redeem. The Corporation may offer to redeem 10,000
Shares of Series A Preferred (as such number of shares is proportionately adjusted for subsequent

stock splits, combinations, dividends, recapitalizations, reclassifications and similar events) (or

-3-



HN-85-28@3 16:48 CT CORPORATION SYSTEM 858 222 7615 P.©¥5/36

such lesser number of Shares then outstanding) (such number of Shares, the *“Offered Shares,”
and such offer to redeem the Offered Shares, a “Redemption Offer’”y on July 31 of each of years

2006, 2007 and 2008 (the “Scheduled Qffered Redemption Dates™), by giving written notice to

the holders of Series A Preferred of such election not more than 90 nor less than 60 days prior to

each applicable Scheduled Offered Redemption Date. The Majority Holders may accept such

Redemption Offer with respect to all or any portion of their Shares {the “Majority Holders®
Accepted Shares™) by giving written notice to the Corporation on or prior to July 1 of such year,

Upon receipt of such notice, the Corporation (a) shall give written notice of such acceptance to

all other holders of Series A Preferred within five days of any such acceptance by the Majority

Holders, and such other holders may request redemption with respect to all or any portion of their

Shares of Series A Preferred (such Shares, together with the Majotity Holders’ Accepted Shares,

the “Accopted Shares™) by delivering written notice to the Corporation on or prior to July 16 of
such year, and (b) shall be obligated to redeem all Accepted Shares up to (but not in excess of)

the number of Offered Shares on the applicable Scheduled Offered Redemption Date at a price

per Share equal to the Premium Redemption Price.

CC.Demand by Maiority Holders to Redeem. The Majority Holders may demand
redemption of up to 10,000 Shares of Series A Preferred (as such number of shares is
proportionately adjusted for subsequent stock splits, combinations, dividends, recapitaiizations,
reclassifications and similar events) (or such lesser number of Shares then outstanding) (such
pumber of Shares, the “Maximmmn Demand Shareg” and such demand for redemption of the
Demand Shares, a “Redemption Demand™) on July 31 of each of (i) 2009, if the Corporation did
not make a Redemption Offer, or did not pay in full the Redemption Price for all Accepted
Shares (up to the number of Offered Sheres), on the first Scheduled Offered Redemption Date,
(ii) 2010, if the Corporation did not make a Redemption Offer, or did not pay in foll the
Redemption Price for all Accepted Shares (up to the number of Offered Shares), on the second
Scheduled Offered Redemption Date, and (iii) 2011, if the Corporation did not make a
Redemption Offer, or did not pay in full the Redemption Price for all Accepted Shares (up to the
mumber of Offered Shares), on the third Scheduled Offered Redemption Date (each such July 31,

neduled Demand Redemnption Date™). The Shares with respect to which a Redemption
Demand bas been made are referred to herein as the “Demang Shares.” The Majority Holders
may exercise any of the thres Redemption Demands by giving written notice o the Corporation
not more than 90 days and not less than 30 days prior to the applicable Scheduled Demand
Redemption Date. Within five days after receipt of such notice, the Corporation shall give
written notice of such demand to all other holders of Series A Preferred, and such other holders
may demand redernption of their Shares of Series A Preferred by deliveting written notice to the
Corporation on or prior to the July 16 immediately preceding the applicable Scheduled Detnand
Redemption Date. The Cormporation shall be obligated to redeem the Shares with respect to
which a Redemption Demand has been made (but in no event more than the number of
Maximum Demand Shares) on the applicable Scheduled Demand Redemption Date at a price per
Share equal to the Cash Redemption Price.

CD.Redamption At the Corporation’s Option. If, at any time after June 6, 2008
(subject to the provisions of this Scction 3C), (i) with respect to any redemption pursuant to this
Seqtion 3¢ for which the Corporation is giving written notics of such redemption on or before
July 31, 2011, the Corporation has made all Redemption Offers with respect to each Scheduled

-4.
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Offered Redemption Date on or prior to the date of determination and (ii) the Majority Holders
have not provided their written consent or other affirmative vote to approve a Change of
Ownership, Fundamental Change or Organic Change (for which the Corporation has a bona fide
intent to consummate and has obtained an opinion of a nationally recognized investment banking
or appraisal firm that such Change of Ownership, Fundamental Change or Organic Change is in
the best interests of the Corporation and its shaveholders) within 30 days after receiving the
Corporation’s request for approval thepeof, together with all information reasonably necessary to
make a determination whether or not to approve such Change of Ownmership, Fundamental
Change or Organic Change and such other information as reasonably requested, then the
Corporation may redeem all (but not less than all) of the Shares of Secries A Preferred then
outstanding. The Corporation may exercise such redemption right by giving written notice to the
holders of Serles A Preferred of such election not more then 60 days after the Corporation’s
request for approval thereof and not less than 15 days prior to the dste on which such redemption
iz to be made. Upon mailing its election to redeem the outstanding Shares pursuant fo this
Section 3C, the Corporation shall be obligated to redeern all outstanding Shares on the date
specified ir such notice (which shall be no later than 60 days after the Corporation’s request for
spproval and no earlier than 15 days after the date of the Corporation’s written notice of its
clection) at a price per Share equal to the greater of (i} the Premium Redemption Price and (i)
the Cash Redemption Price.

CF.Redemption Paviments. For each Share which is to be redeemed hereunder, the

Corporation shall be obligated on the Redermption Date to pay to the holder thereof (upon
surrender by such holder at the Corporation’s principal office of the certificate representing such
Share) an amount in cash equal to the Cash Redetnption Price or Premium Redemnption Price, as
applicable. If the funds of the Corporation legally available for redempiion of Shares on any
Redemption Date are insufficient to redeem the total mumber of Shares to be redeemed on such
date, those funds which are legally available shall be vsed to redeem the maximum possible
number of Shares pro raita among the holders of the Shares to be redeemed based upon the
aggregate applicable Redemption Price of such Shares held by each such holder. At any time
thereafter when additional funds of the Corporation are legally available for the redemaption of
Shares, such funds shall immediately be used to redeem the balance of the Shares which the
Corporation has become obligated to redeem ont any Redemption Date but which it has not
redeemed.

CG.Upon Notice of Redemption. Upon mailing any notice of a Redemption Offer, the

Corporation shall become obligated to redeem the total numbet of Shares specified in such notice
(or such lesser number of Accepted Shares) at the time of redemption specified therein in
accordance with the appleable paragraph of this S¢ction 3. In case fewer than the total number
of Shares represented by any certificate are redesmed in any redemption hereunder, a new
certificate representing the number of unredeemed Shares shall be issued to the holder thereof
without cost to such holder within five business days after surrender of the certificate
repregenting the redeemed Shares.

ed. Bxcept
as otherwise pmwded herean, the mnnber of Shares of Series A Prefe:red to be redeemed from
each holder thereof in redemptions hereunder shall be the munber of Shares determined by
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multiplying the total number of Shares to be redeemed times a fraction, the numerator of which
shall be the total number of Shares then held by such holder and the denominator of which shall
be the total number of Shares then outstanding, but in no event more than the mumber of Shares
of which such holder has accepted or requested redemption; provided that, with respect to any
redemption pursuant to Section 3A or Sectiop 3B, if application of the foregoing resuits in a2
lesser nuinber of Shares 1o be redeemed than the Offered Shares or Maximum Demand Shares
(as applicable) and additional Accepted Shares or Demand Shares (as applicable) remain, then
the foregoing will be re-applied with respect to the holders of such additional Accepted Shares or
Demand Shares (as applicable) until no more Accepted Shares or Demand Shares remain or, if a
lesser number, uniil the caleulation has resulted in a determination of Shares to be redeemed
equali to the Offered Shares or Maximum Demand Shares.

Cl.Dividends Afler Redemption Date. No Share shall be entitled to any dividends
accruing after the date on which the applicable Redemption Price specified herein is paid to the
holder of such Share. On such date, all rights of the holder of such Share shall cease, and such

Share shall no longer be deemed to be issued and outstanding.

2CIE CIwi args- Any Shares which are redeemed or
otherwise anqulred by thc Corpurahon shall be canceled and shall not be reissued, sold or
transferred.

CL.Other Redemnptions or Acquisitions. The Corporation shall not, nor shall it permit
any Subsidiary fo, redesm or otherwise acquire any Shares of Series A Preferred, except as

expressly authorized herein or pursuant to a purchase offer made pro rata to all holders of Series
A Preferred on the basis of the number of Shares owned by each such holder.

CM .Special Redemptions.

{DIf a Change in Ownership has occurred or the Cotporation obtains knowledge that

# Change in Owmership is proposed to ocout, the Corporation shall give prompt writien notice of
such Change in Ownership describing in reasonable detail the material terms and date of
consummation thereof to each holder of Series A Preferred, but in any event such notice shall not
be given later than five days after the ocourrence of such Change in Ownership, and the
Corporation shall give each holder of Series A Preferred prompt written notice of any material
change in the terms or timing of such ‘ransaction, The Majority Holders may require the
Corporatiot: to redeem all or any portion of the Series A Preferred owned by such holder or
holders at a price per Share equal to the Cash Redemption Price by giving written notice to the
Corporation of such election prior to the later of (a) 21 days after receipt of the Corporation’s
tiotice and (b) fifiten days prior to the consummation of the Change in Ownership (the
“Exgiration Daic™). The Corporation shall give prompt written notice of any such election to
require the Corpotation to redeem all or any portion of the Series A Preferred to all other holders
of Series A Preforred within five days after the receipt thereof, and each such holder shail have
until the later of (a) the Expiration Date or (b) ten days after receipt of such second notice to
request redeinption hereunder (by giving written notice to the Corporation) of all or any portion
of the Series A Preferred owned by such holder.
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Upon receipt of such clection(s), the Corporation shall be obligated to redeem the
agorepate number of Shares specified therein on the later of () the cccurrence of the Change in
Ownership or (b) five days after the Corporation’s receipt of such election(s). If any proposed
Change in Ownership does not occur, all requests for redemption in commection therewith shall
be sutomatically reseinded, or if there has been a material change in the terms or the timing of
the transaction, any holder of Series A Preferred may rescind such holder’s request for
redemption by giving written notice of such rescission to the Corporation.

{i)If a Fundamental Change is proposed to oceur, the Corporation shall give written
notice of such Fundamental Change describing in reasonable detail the material terms and date of
conswamsation thereof to each bolder of Series A Preferred not more than 45 days nor less than,
20 days prior to the consummation of such Fundamental Change, and the Corporation shall give
each holder of Series A Preferred prompt written notice of any material change in the terms or
timing of such transaction. The Majority Holders may require the Corporation to redeem all or
any portion of the Series A Preferred owned by such holder or holders at a price per Share equal
to the Cash Redemption Price by giving written notice to the Corporation of such election prior
to the later of (2) fiftcen days prior to the consummation of the Fundamental Change or (b) ten
days after veceipt of notice from the Corporetion. The Corporation shall give prompt written
notice of such election to all other holders of Series A Preferred (intt in any event within five
days prior to the consummation of the Fundamental Change), and each such holder ghall have
until two days after the receipt of such notice to request redemption (by writtent notice given to
the Corporation) of all or any portion of the Series A Preferred owned by such holder,

Upon regeipt of such election(s), the Corporation shall be obligated o redeemn the
aggregate number of Shares specified therein upon the consummation of such Fundamental
Change. If any proposed Fundamental Change does not occur, all requests for redemption in
connection therewith shall be automatically rescinded, or if there has been a material change in
the terms or the timing of the transaction, aay holder of Series A Preferred may rescind such
holder’s request for redemption by delivering written notice thereof to the Corporatior prior to
the consummation of the transaction.

Section 4.Voting Rights

DA Election of Directors. In the ¢lection of directors of the Corporation, the holders
of the Series A Preferred, voting separately as a single series o the cxclusion of all other classes
snd series of the Corporation’s capital stock and with each Share of Series A Preforred entitled to
one vote, shall be entitled (so long as Frontenac is the Majority Holder, but in no event at any
time that Frontenac is not the Majority Holder) at an ammual or special meecting of the
ghareholders to elect two directors to serve as members of the Corporation’s Board of Directors
(each, a “Serigs A Director™), each until his sueccessor is duly elected by the holders of the Series
A Preferred, subject to prior death, resignation, retirement, disqualification, or removal or
termination of term of office in accordance with this Section 4A. The Series A Directors so
elected shall be in addition to the directors elected by the holders of the Common Stock of the
Corporation, and shall in accordance with Section 3.2 of the Corporation™s bylaws increase the
maximum tumnber of directors otherwise permitted pursuant to the Corporation’s bylaws. Any
Series A Directors 50 elected shall not be divided into ¢lasses.

-7
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(Initiel Appointment. Upon the initial issuance of any Series A Preferred, the
vacancies resulting frotn the directorships newly created hereby shall be filled by a vote of the
other directors on the Board of Directors.

(ii)Subsequent Degienation and Election, At any time that the holders of Series A
Preferred are entitled to elect Series A Directors pursuant to Section 4A above, the individuals
desipnated by the Majority Holders shall be clected by the holders of the Serics A Preferred as
the Series A Directors and all holders of Series A Prefetred (other than BVCF IV, L.P.) shall vote
their Shares in such 8 manner to effect the election of the Series A Directors designated by the

Majority Holders.

() Quali

(2)Oualificatiop. Notwithstanding appointment or election to the Board of
Directors, a Series A Director’s qualification to serve on the Board of Directors is subject
to compliance with any then existing applicable local, state or federal law or regulations
governing the business operations of the Corporation and the Corporation’s directors
generally, including but not limited to such Series A Director's approval as a “controlling
person” of the Corporation by any agency with jurisdiction over any of the Corporation’s
business opetations.

(b)Resignation. A Beries A Director may resign from the Board of Directors
at any time by giving written notice to the Corporation at its principal executive office.
The resignation is effective without acceptance when the notice is given to the
Corporation, unless a later effective time is specified in the notice.

()Tepmination of Term of Office. So long as any Series A Preferred remaing
outstanding and Frontenac is the Majority Holder, the term of office of any Series A

Director may be terminated only by the Majority Holders. The term of office of the
Series A Directors shall antomatically terminate on the date on which Frontenac is no
longer the Majority Helder,

(d)Removal, So long as any Seties A Preferred remains outstanding, any
Series A Director may be removed only by (I} a writien direction of removal delivered to
the Corporation by the Majority Holders or {II) a resolution of the Board of Directors
excloding such Series A Director if such Series A Director fails to meet the requitements

for qualification provided for in Section 4A(jiiXa).

(e)Vacancies. In the event of a vacancy on the Board resulting from the
. death, disqualification, resignation, retirement or termination of term of office of 2 Series
A Director designated by the Majority Holders, the resulting vacancy shall be filled by a
representative designated in a writing to the Corporation by the Majority Holders, until
the next anmual or special meeting of the shareholders (and at such meeting, such
representative, or another representative designated by the Majority Holders, will be
clected to the Board in the manner described in this Section 44A). If the Majority Holders
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fail or decline to fill the vacency, then the directorship shall remain open until such time

. a8 the Majority Holders elect to fill it with a representative designated hereunder. During
any such period that the Majority Holders are entitled to, but have failed or declined to,
designate a Seri¢s A Director, the Majority Holders shall have the right to designate one
representative to attend all Board of Directors mectings as a non-voting observer. The
ohserver shall be entitled to notice of all Board of Directors meetings in the manner that
notiee is provided to members of the Board of Directors, shall be entitled to reccive all
materialg provided to members of the Board of Directors, shall be entitled to attend
(whether in person, by telephone, or otherwise) all meetings of the Board of Directors as
a non.voting observer, and shall be eniitled to fees and expenses paid to Series A
Directors pursuant to Sectiop 4A(v).

(iv)Committees. At least one Series A Director shall serve on the Executive

Committee ot any successor or comparsble committee thereto. In addition, each Series A
Director shall be considered by the Nominating/Corporate Govemnance Conimittee or any
successor ot comparable committee of the Board of Directors and shall be approved by the Board
of Directors for appointment to such additional committees as the Nominating/Cosporate
Governance Committee or any successor of comparable commitiee of the Board of Directors and
the Board of the Directors deern appropriate for such Series A Director based on the eriteria it
applies to all directors.

(V)Fess & Expenses, Series A Directors shall be entitled fo all fees, other
compensation and reimbursement of expenses paid to Board of Directors members who are not
employees of the Corporation or its Subsidiaries.

{(vi)Reporting_Joformation. With respect to each Series A Director designated
pursuant to the provisions of this Section 44, the Majority Holders shall provide the Corporation
with all necessary asgistance and information related to such Series A Director that is required (or
would be required if the Corporation were subject to Regulation 14A under the Securities
Exchange Act of 1934, as amended) to be disclosed in solicitations of proxies or otherwise,
including such person’s written consent to being named in the proxy statement (if applicable) and
1o serving as a director if elected.

{(vii)Voting Agreement. The holders of Series A Preferred intend the provisions of
this Sectiog 4A to be enforceable as a shareholder voting agreement in accordance with the
provisions of Section 607,0731 of the Florida Business Corporation Act.

DB.Qther Voting Rights, The holders of the Series A Preferred shaill be entitled fo
notice of all stockholders meetings in accordance with the Corporation’s bylaws and shall be
entitled to all votes as a single class provided for or required by appliceble law, ad, except as
otherwise required by applicable law, the holders of the Series A Preferred shall be entitled to
vote on all matters submitted to the stockholders for a vote together as a single clasg with (i) the
holders of the Common Stock, (ii} the holders of any class or series of preferred stock entitled to
vote with the Common Stock and (iii) the holders of any note or debenture entitled to vote with
the Common Stock, in each cage pursuant to the terms of the Certificate of Incorporation or any
certificate of designation, with each share of Series A Preferred entitled to one vote for each

.0-
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share of Common Stock issuable upon conversion of the Series A Preferred as of the record date
for such vote or, if no record date is specified, as of the date of such vote; provided that the
written consent or other affirmative vote of the Majority Holders (which Majority Holders shall
act in good faith to provide the Corporation with a response (whether affirmative or negative) to
any request for the written consent or other affitmative vote of the Majority Holders hereunder
and to make any requests for additional information necessary or desirable in considering such
request), voting as a single and separate class, will be required (so long as Frontenac is the
Majority Holder, but in no event at any time that Frontenac is not the Majority Holder) for the
Corporation to:

(directly or indirectly declare or pay, or perrait any Subsidiary to declare or pay,
any dividends or make any distributions upon any of its capital stock or other equity sccurities,
except for dividends payable (W) on the Series A Preferred pursuant to the terms of this
Certificate of Designation, (x) solely in shares of Common Stock issued upon the outstanding
shares of Conunon Stock, (y) by any Subsidiary to the Comporation or to any of its Wholly
Owmed Subsidiaries and () Permitted Cornmon Stock Dividends;

(i)except for purchases of Common Stock in accordance with the Employee Stock

Purchase Plan, directly or indirectly redeem, purchase or otherwise acquire, or pemmit any
Subsidiary fo redeem, purchasc or otherwise acquire, any of the Corporation’s or amy
Subsidiary’s capital stock or other equity securities (including, without limitation, warrants,
options and other rights to acquire such capital stock ot other equity securities) or directly or
indirectly redeem, purchase or make any payments with respect to any stock appreciation rights,
phantom stock plans or similar rights or plans, except for (x) redemptions or repurchazes of the
Series A Preferred pursuant to the terms of this Certificate of Designation, (¥) redemptions or
repurchases of the capital stock or other equity securities of 2 Subsidiary that are held by the
Corporation or any of its Wholly Owned Subsidiaries and (z) redemptions or repurchases of
Junior Securities in accordance with the terms thereof at any time after the Scheduled Demand
Redemption Date in 2011 (o, if a Demand Redemption was made for such Scheduled Demand
Redemption Date, the Redemption Date for the last Demnand Share to be redeemed pursuant
thereto (if later)) so long as no Event of Noncompliance has occurred and is continuing;

(ii)authorize, issue, sell (including from treasury) or enter into any agreement
providing for the issuance or sale (contingent or otherwise) of, or take any action that would
amend the texrus of or reclassify any existing securities so as to constitute, (a) any capital stock or
other equity securities of the Corporation or any Subsidiary (or any such securities convertible
into or exchangeable for any capital stock or other equity securitics or containing equity or profit
participation features), other than issuances of up to an aggregate of 6,500,000 shares of
Common Stock (2s such number of shares is proportionately adjusted for subsequent stock splits,
combinations, dividends, recepitalizations, reclassifications and similar svents affecting the
Common Stock) upon the exercise of Options (including upon the exercise of Options
outstamding as of March 5, 2003) issued purmant to the Permitted Stock Option Plans and other
than the issuance, sale or entering into any agreements with respect thereto of Junior Securities
for a price no less than their Market Price, or (b) any additional shares of Series A Preferred;

(iv)scll, lease or otherwise dispose of, or permit any Subsidiary to sell, lease or
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otherwise dispose of, (in any transaction or scries of transactions ocourring during any twelve-
month period) assets of the Corporation and its Subsidiaries that immediately prior to such
transaction or series of transactions generate, account for or otherwise serve as a source of
revere for the Corporation and ity Subsidiaries (on a consolidated basis) that exceeds the lesser
of 20% of Net Revenue or 20% of EBITDA, in each case for the twelve month period ending on
the last day of the month immediately preceding such sale, lease or other disposition;

{vi)consummate or permit any Subsidiary to consummatie any Fundamental Change or
Organic Change or permit any Subsidiary to merge or consolidate with any Person (other than a
merger or consolidation with the Corpotation or between or among Wholly-Owned Subsidiaries);

(viD)liquidate, dissolve or effect a recapitalization or reorganization in any form of
transaction (including, without limitation, any reorganization into a limnited liability company, a
partnership or any other non-corporate entity which is treated as a partnership for federal income
tax purposes);

(vilf)make any material change to the Corporation’s capital structure;
{ix)consumimate any Change in Ownership;

{x)make an assignment for the benefit of creditors or admit in writing its inability to
pay ite debts generally as they become due; or petition or apply, or permit any Subsidiary to
petition or apply, to any tribunal for the appointment of a custodian, trustee, receiver or liquidator
of the Corporation or any Subsidiary or of any substantial part of the assets of the Corporation or
any Subsidiary, or commence any proceeding (other than = proceeding for the voluntary
liguidation and dissolution of a Subsidiary) relating to the Corporation or any Subsidiary under
any bankruptcy, reorganization, arrangement, insolvency, readjustment of debt, dissolution or
liquidation law of any jurisdiction; or, after any such petition or application is filed, or any such
proceeding is commenced, against the Corporation or any Subsidiary, either (A) by any act of the
Corporation or any Subsidiary indicate its approval thereof, consent thereto or acquiescence
therein or (B) fail to seek to have such petition, application or proceeding dismissed;

(xi)acquire or enter into, of permit any Subsidiary to acquire or enter into, any interest
or Investment in any company or business (whether by a purchase of assets, purchase of stock,
merger or otherwise), or any joint venture (including by issuing or selling any shares of the
capital stock, or rights to acquire shares of the capital stock, of any Subsidiary to any Person
other than the Corporation or 2 Wholly-Owned Subsidiaty), involving an aggregate consideration
(including, without limitation, the assumption of liabilities, whether direct or indirect), with
Common Stock included in the consideration vaiued at its Market Price as of its date of issuance
or use, exceeding in any twelve-month period the greater of (A) $20,000,000 or (B) 1 times the
Cotporation’s EBITDA for the twelve month period ending on the last day of the month
omediately preceding the acquisition, Investment, joint venture or entering into an agreement
with respect thereto, in each case other than Permitted Investments;

(xii)enter into, or permit any Subsidiary to enter into, the ownership, active
management or operation of any business other than any business of the Corporation as
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conducted or proposed by the Board of Directors to be conducted as of the Closing and disclosed
to the initial purchasers of the Series A Preferred or initiate any major new business initiatives;

{xiv)create, incur, assmme or suffer to exist (other than pursuant to a credit facility
entered into afier April 24, 2003, in compliance with this Certificate of Designation) or enter into
any egreement providing for a facility from which it may incur, or permit any Subsidiary to
create, incur, assume or suffer to exist (other than pursuant to a credit facility entered into after
April 24, 2003, in compliance with this Certificate of Designation) or enter into any agreement
providing for a facility from which it may incur, Funded Debt exceeding an aggregate principal
amount cutstanding or available pursnant to a credit facility on a consolidated basis at any time
of such creation, incurrence, assumption or suffering to exist or entering into an agreement
providing for a facility from which it may incur such Funded Debt equal to the greater of (a) 1.75
times the Corporation’s EBITDA for the twelve month period cnding on the last day of the
immediately preceding month and (b) in the event that the Corporation at any time entets into
any agreement providing for a revolving credit facility from which it may incur Funded Debt,
$20,000,000 of incurred or available Funded Debt pursuant to such revolving credit fac:hty;
mz;_d_g_d, that in each case the terms of such Funded Debt do not otherwise require the prior
written consent or other affixmative vote of the Majority Holders under Section 4B(xiii);

(xv)become subject to, or permit any of its Subsidiaries to become subject to,

(including, without limitation, by way of amendment to or modification of) any agreement or
instrument which by its terms would (under any circumstances) restricts (a) the right of any
Subsidiary to make loans or advances ot pay dividends to, transfer property to, or repay any
indebtedness owed to, the Corporation or another Subsidiary or {b} the Corporation’s right to
perform the provisions of this Certificate of Designation or the Corporation’s bylaws {including,
without limitation, restrictions relating to the declaration and payment of dividends on and/or the
making of redempiions of the Series A Preferred as comtemplated by this Certificate of
Designation and/or relating to conversions of the Series A Preferred);

(xvi)increase the number of authorized shares of any series of preferred stock or alter,
change or otherwise affect or impair the rights, preferences or powers or the relative preferences
and priorities of the holders of any series of preferred stock, except with tespect to any series of
preferred stock that also constitutes a Junior Security (and remains a Junior Security after such
alteration or change) to the extent necessary to issue Junior Securities without the Majority
Holders” consent in compliance with Section 4B(jii);

(xvii)make any smendment to the Certificate of Incorporation (except to the extent
necessary to issue Junior Securities without the Majority Holders® consent in compliance with
Section 4B(jii), so long as such amendment does not alter, change or otherwise affect or impair
the rights, preferences or powers or the relative preferences and priorities of the holders of Series
A Preferred), this Certificate of Designation or the Corporation’s bylaws (other than as required
by law);

(xviif)increase the authorized size (by number or vote) of its Board of Directors above
twelve members (including the Series A Directors), except as set forth in Section 7B(iv):
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(xix)except (A) as duly approved by a majority of the disinterested directors on the

Board or a duly authorized committee thereof, (B) for cnstomary employment arrangements and
benefit programs on reasonable terms and (C) as otherwise expressly contemplated by the
Purchase Agresment, enter into, amend, modify or supplement, or permit any Subsidiary to enter
into, amend, modify or supplement, any agreement, transaction, commitment or arrangement
with any of its or any Subsidiary’s officers, directors or Affiliates or, to the Corporation’s
knowledge, with any individual related by blood, marmage or adoption to any such individual or
with any entity in which any such Person or individual owns a beneficial interest;

(xx)hire or terminate any member of the Corporation’s senior management tear,
including, for purposes of this clause (xviii), the Corporation’s chief exceutive officer, president,
chief financial officer, chief operating officer, chief technology officer, general counsel or any
senior vice president;

{xxi)adopt or amend any anti-takeover protections (inchuling, without limitation, any
agreement in which the payment of money is or could be triggered by a change of control or any
shareholder rights plan or poison pill plan or zimilar arrangement relating to accumulations of
beneficial ownership of the Corporation’s capital stock or a change in control of the
Corporation), other than the adoption or entering into of change of conirol agreements with
officers of the Corporation on tetms substantially similar to the terms of the change of control
agreements between the corporation and officers of the Corporation in effect on the date of the
initial issyance of the Series A Preferred:

(xxii)except with respect to litigation, disputes or arbitration involving a holder of
Series A Preferred, file any material litigation ot initiate any material atbitration or settle any
material litigation, arbitration or other dispute;

(xxiif}adopt or make material changes to the Corporation’s annual budget or make any
material expenditnres {other than expenditures for which the written consent or other affirmative
vote of the Majority Holders is explicitly not required under Section 4B{ji} or 4B(x)) except as
explicitly contempiated by the Corporation’s annoal budget {provided that the annual budget for
fiscal year 2003 adopted prior to, and as in effect on, April 24, 2003, shall be deemed approved
by the Majority Holders); or

{xxiv)commit or agree to do any of the foregoing.
Section 5.Conversion.

({)At any time and from time to time, any holder of Series A Preferred may convert
(without the payment of any additional consideration) all or any pottion of the Series A Preferred
(including any fraction of a Share) held by such holder into a mumber of shares of Conversion
Stock computed by multiplying the number of Shares to be converted by $1,000 and dividing the
result by the Conversion Price then in effect.

(ii)If, at any time or from time to time after June &, 2005, the average closing prices
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for the Corporation’s Common Stock on the principal securities market on which it is traded has
equaled or excecded $21.76 (as such amount is proportionately adjusted for subsequent stock
splits, combinations, dividends, recapitalizations, reclagsifications and like transactions affecting
the Common Stock) for a period of at Ieast the 30 consecutive irading days immediately
preceding the date of the Liquidity Notice (as defined below), then, contingent upon and effective
as of the consummation of a Liguidity Event (as defined below), all shares of Series A Preferred
outstanding immediately after the consummation of such Liquidity Event simomatically (without
any further acion on the part of any holders of Shares or the Corporation) shall convert (without
the payment of any additional consideration) into a number of shares of Conversion Stock
computed by multiplying the number of Shares to be converted by $1,000 and dividing the result
by the Conversion Price then in effect. The Corperation may initiate a Liquidity Event by
delivering written notice of its election (a “Liguidity Notjcg”), describing in reasonable detail (if
kmown) the anticipated number of shares to with respect to which such Liquidity Event shall be
consummated, the proposed method(s) of the Liquidity Event and any terms and conditions
thereof, to each holder of Series A Preferred, wherenpon the Corporation shall be obligated to
consummate a Liquidity Event (whether a Regisiration, a Repurchase or both) in accordance with
the terms hereof as scon as practicable (but in no event later than 180 days after the date of the
Liquidity Notice). ¥f the Liquidity Event is to be consummated with respect to less than the total
number of shares of Underlying Common Stock deemed outstanding immediately prior thereto,
each holder shall be required to sell in the Liquidity Event a total number of shares of Underlying
Common Stock determined by multiplying the total number of shares to be sold in such Liquidity
Bvent times a fraction, the numerator of which shail be the total number of shares of Underlying
Common Stock held by such holder immediately prior to the Liquidity Event and the
denominator of which shall be the total number of shares of Underlying Common Stock
outstanding jmmediately prior to the Liquidity Event (such mumber of shares required to be sold
by each holder is referved to as such holder’s “Reguired Shares™), Any Shares to be gold in a
Registration shall convert into shares of Conversion Stock immmediately prior to (and contingent
upon) consummation of the Registration. Notwithstanding anything herein to the contrary, in the
¢vent that the corporation has delivered a Liquidity Notice and hag failed to fulfill its obligation
to consummate a Liquidity Event within 180 days, the Corporation shall be entitled to deliver
only one additional Liquidity Notice (and no more)} pursuant to the terms and conditions hereof
no later than two years after the date of delivery of the original Liquidity Notice; provided that
the foregoing shall not be deemed to weive any breach of the Corporation’s obligations npon
delivering an initial Liquidity Notice.

(ivyA “Liquidity Bvept™ means, at the Corporation’s election, (2) the consummation
of an underwritten Public Offering {arranged for and paid by the Corporation in accordance with
the terms hereof and of the Registration Agreement with expenses to be paid as provided for in
the Registration Agrecment) (a “Registration™ or (b) the closing of a purchase by the
Corporation (2 “Repurchase™) or (¢} a combination of the two, in each case pursuant to which the
holders of Series A Preferred receive with respect to at least 50% of their outstanding Series A
Preferred cash in an amount per share of Underlying Common Stock at least equal fo the
Liquidity Price (as defined below). “Liguidity Price® means a price per share of Underlying
Common Stock with respect to which the Liquidity Event s being consummated equal fo (a) the
price pald by the public per share of Common Stock before underwriters’ discounts and
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commissions if the Liquidity Event for such share of Underiying Conmmon Stock is a Registration
and (b) the Market Price per share of Common Stock ss of the date of consummation of the
Liquidity Event if the Liquidity Event for such share of Underlying Common Stock is a
Repurchase, but in either case in no event shafl the Liquidity Price for such share of Underlying
Common Stock be less than $21.76 (as such amount is proportionately adjusted for subsequent
stock splits, combinations, dividends, recapitalizations, reclassifications and similar events
affecting the Common Stock).

(vi)Bxcept as otherwise provided herein, each conversion of Series A Preferred shall

be deemed to have been effected as of the close of business on the date on which the certificate
or certificates representing the Series A Preferred to be converted have been surrendered for
cohversion at the principal office of the Corporationt, At the time any such conversion has been
cffected, the rights of the holder of the Shares converted as a holder of Series A Preferred shall
cease and the Person or Persons in whose name or names any certificate or certificates for shares
of Conversion Stock are to be issued upon such conversion shall be deemed to have becoms the
holder or holders of record of the shares of Conversion Stock represented thereby.

(vii)The conversion rights of amy Share subject to redemption hereunder shall
terminate on the Redemption Date for such Share unless the Corporation has failed to pay to the
holder thereof the applicable Redemption Price for such Share.

(viti)Notwithstanding any other provision hereof, if a conversion of Series A Preferred
is to be made in copnection with a Change in Ownership, a Fundamental Change or other
transaction affecting the Corporation, the conversion of any Shares of Series A Preferred may, at
the election of the holder thereof, be conditioned upon the consummation of such transaction, in
which case such conversion shall not be deemed to be effective until such transaction has been
consummated.

{(ix)As soon a2s possible after a conversion has been effected (but in any event within
three business days in the case of Section SA(vii)(s) below), the Corporation shall deliver to the
converting holder:

(a)a certificate or certificates representing the number of shares of
Conversion Stock issuable by reason of such conversion in such name or names and such
denomination or denominations as the convetting holder has specified;

(b)paytnent in an amount equal to =ll accrued dividends with respect to each
Share converted which have not been paid prior thercto; and )

{c)a certificate representing any Shares which were represented by the
certificate or certificates delivered to the Corporation in connection with such conversion
but which were not convetted.

(x)The Corporation shall declare the payment of all dividends payable under Section

SA(viiYb) above. If the Corperation is not permitted under applicable Iaw to pay any portion of
the accrued and unpaid dividends on the Series A Preferred being converted, the Corporation
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shall pay such dividends to the converting holder as soon thereafter as fimds of the Corporation
are legally available for such payment. At the request of any such converting holder, the
Corporation shall provide such holder with written evidence of its obligation to such holder.

{xii)The issuance of certificates for shares of Conversion Stock upon conversion of

Series A Preferred shall be made without charge to the holders of such Series A Preferred for any
issuance tax in respect thereof or other cost incurred by the Corporation in connection with such
conversion and the related issuance of shares of Conversion Stock. Upon convetsion of each
Share, the Corporation shall take all such actions as are necessary in order to insure that the
Conversion Stock issuable with respeet to such conversion shall be validly issued, fully paid and
nonasgessable, free and clear of all taxes, liens, charges and encumbrances with respect to the
issuance thereof.

(xii)The Corporation shall not closs its books against the transfer of Series A Preferred
ot of Conversion Stock issued or issuable upon conversion of Series A Preferred in any manner
which interferes with the timely conversion of Series A Preferred. The Corporation shall assist
and cooperate with any holder of Shares required to make any governmental filings or obtain any
governmental approval prior to or in connection with any conversion of Shares hereunder
(including, without limitation, making any filings required 1o be made by the Corporation).

(xiv)The Corporation shall at all times reserve and keep available out of its anthorized
but unissued shares of Conversion Stock, solely for the purpose of issuance upon the conversion
of the Series A Preferred, such number of shares of Conversion Stock issuable npon the
conversion of all puistanding Series A Preferred. All shares of Conversion Stock which are so
issugble shall, when issued, be duly and validly issued, fuily paid and nonassessable and free
from all taxes, liens and charges. The Corporation hall take all such actions as may be necessary
to assure that all such shares of Conversion Stock may be so issned without violation of any
spplicable law o govemnmental regulation or any requirements of any domestic securities
exchange upon which shares of Converzion Stock may be listed (except for official notice of
issuance which shall be immediately delivered by the Corporation upon each such issuance).
The Corporation shall not take any action which would cause the number of authorized but
mnissued shares of Conversion Stock to be less than the number of such shares required to be
reserved hereunder for igsuance upon conversion of the Series A Preferrad,

{xv)The initial Conversion Price shall be $5.44. In order to prevent dilution of the
conversion rights granted under this Section 35, the Conversion Price shall be subject fo
adjustment from time to time pursmant to this Sectjop 3B, Section 5D, Section SE and
Sectiop SF. . o

(xvi)If and whenever the Corporation issues or sells, or in accordance with Section SC
is deemed to have issued or sokl, any shares of its Comimon Stock for a consideration per share
less than the Conversion Price in effect immediately prior to the time of such issue or sale, then
immediately upon such issue or sale or decned issue or sale the Conversion Price shall be
reduced to the Conversion Price determined by dividing (8) the sum of (1) the producet derived by
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multiplying the Conversion Price in effect immediately prior to such issue or sale by the number
of ghares of Common Stock Deemed Outstanding intmediately prior to such issue or sale, plus
(2) the consideration, if any, received by the Corporation upon such issue or sale, by (b) the
number of shares of Common Stock Deemed Outstanding immediately after such issve or sale,

(xviii)Notwithsianding anything herein to the contrary, there shall be no adjustment to
the Conversion Price hereunder with respect to (A) issuances of up to an aggregate of 6,500,00C
shares of Common Stock (or of securities exchangeable or exercisable for or convertible into
Common Stock) (including the issuance of Common Stock upon the exercise of Options
outstanding as of March 5, 2003) to officers, directors or employees of the Corporation and its
Subsidiaries pursuant io employee benefit plans approved by the Corporation®s Board of
Directors (as such number of shares is proportionately adjusted for subsequent stock splits,
combinations, dividends, recapitalizations, reclassifications and similar events affecting the
Common Stock and as such number includes all such stock options and purchase rights
outstanding as of March 5, 2003), (B} issuances of Common Stock to employees of the Company
pursuant to the Employee Stock Purchase Plan, (C) issuances of Comrmon Stock (or of securities
exchangeable or exercisable for or convertible into Common Stock) in connection with
acquisitions approved by the Corporation’s Board of Directors, or (D) issuances of Comimon
Stock upon conversion of the Series A Preferred.

EB.Effect on Conversion Price of Certain Events. For purposes of determining the
adjnsted Conversion Price under Section 5B, the following shall be applicable:

(i}asyance of Rights or Options, If the Corporation in any manner grants or sells
any Options and the price per share for which Common Stock is issuable upon the exercise of
such Options, or upon conversion or exchange of any Convertible Securities issuable upon
exercise of such Options, is less than the Conversion Price in effect immediately prior to the time
of the grenting or sale of such Options, then the total maximum number of shares of Common
Stock issuable upon the exercise of such Options or upon conversion or exchange of the total
maximum amount of such Convertible Securities issuable upon the exercise of such Options
shall be deemed to be outstanding and to have been issned and sold by the Corporation at the
time of the granting or sale of such Options for such price per share. For purposes of thig
Secijop SC(i), the “price per share for which Commmon Stock is issuable” shall be determined by
dividing (A} the total amount, if any, received or receivable by the Corporation as consideration
for the granting or sale of such Options, plus the miniimum aggregate amount of additional
consideration payable to the Corporation upon exetcise of all such Options, plus in the case of
such Options which relate to Convertible Securities, the minimum aggregate amount of
additional consideration, if any, payable to the Corporation mpon the issuance or sale of such
Convertible Securities and the conversion or exchange thereof, by (B) the total maximum
number of shares of Common Stock issuable upon the exercise of such Options or upon the
copversion or exchange of all such Convertible Securities issuable upon the exercise of such
Options. No fixther adjustment of the Conversion Price shall be made when Convertible
Securities are actually issued upon the exercise of such Options or wher Common Stock is
actually issued upon the exercise of such Options or the conversion or exchange of such
Cenvertible Securitics.
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(i)Issuance of Convertible Securities. If the Corporation in any manper issues or
sells any Convertible Securities and the price per share for which Common Stock is issuable
upont conversion or exchange thereof is less than the Conversion Ptice in effect immediately
prior to the time of such issue or sale, then the maximwm munber of shares of Common Stock
issuable upon conversion or exchange of such Convertible Securities shall be deemed to be
outstanding and to have been issued and solki by the Corporation at the time of the issuance or
salc of such Convertible Securities for such price per share. For the purposes of this
Section SC(ii), the “price per share for which Common Stock ig issnable™ shall be determined by
dividing (A) the total amount received or receivable by the Corporation as consideration for the
issue or gale of such Convertible Securities, plus the rminimum aggregate amount of additional
consideration, if any, payable to the Corporation upon the conversion or exchange thereof, by
{B) the total maximum number of shares of Common Stock issuable upon the conversion or
exchange of all such Convertible Securities, No further adjustment of the Conversion Price shall
be made when Common Stock is actually issued upon the conversion or exchange of such
Convertible Securities, and if any such issue or sale of such Convertible Securities is made upon
exercise of any Options for which adjustments of the Conversion Price had been or are to be
made pursuant to other provisions of this Section 5, no further adjustment of the Conversion
Price shall be made by reason of such issue or sale.

(iif)Change in Option Price or Conversion Rate, If the purchase price provided for in
any Options, the additional consideration, if any, payable upon the conversion or exchange of any
Convertible Securities or the rate at which any Convertible Securities are convertible into or
exchangeable for Common Stock changes at any time, the Conversion Price in effect at the time
of such change shall be immediately adjusted to the Conversion Price which would have been in
effect at such time had such Options or Convertible Securities still ovistanding provided for such
changed purchase price, additional consideration or conversion rate, as the case may be, at the
time initially granted, issued or sold, For purposes of Section 5C, if the terms of any Option or
Convertible Security which was outstanding as of the date of issuance of the Series A Preferred
are changed in the manner described in the immediately preceding sentence, then such Option or
Convertible Security snd the Common Stock deemed issuable upon exercise, conversion or
exchange thereof shall be deemed to have been issued as of the date of such change; provided
that no such change shall at any time canse the Conversion Price hereunder to be increased.

= i ereised : » Securities, Upon the
expiration of any Option or the termination of any right to convert or exchange any Convertible
Security without the exercise of any such Option or right, the Conversion Price then in effect
hereunder shall be adjusted immediately to the Conversion Price which wounld have been in
effect at the time of such expiration or termination had such Option or Convertible Security, to
the extent outstanding immediately prior to such expiration or termination, never been issued.
For purposes of Section 5C, the expiration or termination of any Option or Convertible Security
which was outstanding as of the date of issuance of the Series A Preferred shall not cause the
Conversion Price hereunder to be adjusted unless, and only to the extent that, a change in the
terms of such Option or Convertible Secinity caused it to be decned 1o have been issued after the
date of issuance of the Scries A Preferred.

("Caleulation of Cousideration Recejved. If any Common Stock, Option or
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Convertible Security is issued or sold or deemed to have been issued or sold for cash, the
consideration received therefor shall be deemed to be the amount received by the Corporation
therefor (net of discounts, commissions and related expenses). If any Common Stock, Option or
Convertible Security is issued or sold for a consideration other than cash, the amount of the
consideration other than cash received by the Corporation shall be the fair value of such
consideration, except where such consideration consists of securities, in which case the amount
of eonsideration received by the Corporation shall be the Market Price thereof as of the date of
receipt. If any Common Stock, Option or Convertible Security is issued to the owners of the
non-surviving entity in connection with any merger in which the Corporation is the surviving
corporation, the amount of consideration therefor shall be deemed to be the fair value of such
portion of the net assets and business of the non-surviving entity as is attributable to such
Common Stock, Option. or Convertible Security, as the case may be. The fait value of any
consideration other than cash and securities shall be determined jointly by the Corporation and
the Majority Holders. If such parties are unable to reach agreement within a reasonable period of
time, the fair value of such consideration shall be determined by an independent eppraiser
experienced in valning such type of consideration jointly selected by the Corporation and the
Majority Holders, The determination of such appraiser shall be final and binding upon the
parties and the fees and expenses of such sppraiser shall be borne one-half by the Corporation
and one-half the holders of the Series A Preferred (pro rata based on the number of Shares held
by each such holder).

(vii)lgtegrated Transactions. In case any Option is issued in connection with the jssue
or sale of other securitics of the Corporation, together comprising one integrated transaction in
which no specific consideration is allocated to such Option by the parties fhereto, the Option
shall be deemed to have been issned for a consideration of $.01.

(viii)Treagury Shares, The number of shares of Common Stock ouistanding at any
given time shall not include shares owned or held by or for the account of the Corporation or any
Subsidiary, and the disposition of any shares so owned or held shall be considered an.issue or
sale of Common Stock.

(ix)Record Date. If the Corporation takes a record of the holders of Common Stock
for the purpose of entitling them (a) to receive a dividend or other distribution payable in
Common Stock, Options or in Convertible Securitics or (b) to subscribe for or purchase Common
Stock, Options or Convertible Securities, then such record date shall be deemed to be the date of
the igsue or sale of the shares of Common Stock deemed to bave been issued or sold upon the
declaration of such dividend or upon the making of such other distribution or the date of the
granting of such right of subscription or purchase, as the case may be,

EC._Subdivisi inat £ If the Corporation at any time
subdivides (by any stock split, stock dividend, recapitalization or otherwise) one or mote classes

of its outstanding shares of Common Stock into a greater number of shares, the Conversion Price
in effect immediately prior to such subdivision shall be proportionately reduced, and if the
Corporation at any time combines (by reverse stock split or otherwise) one or more classes of its
outstanding shares of Common Stock into a smaller member of shares, the Conversion Price in
¢ifect immediately prior to such combination shall be proportionately increased.
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recapitalization, morgamzatton, :eclassiﬁcatmn, consohdatmn, mcrger, sale of all or substanhally
all of the Corporation’s assets or other transaction, in each case which is effected in such a
mamner that the holders of Common Stock are entitled to receive (either directly or upon
subsequent liquidation) stock, securities or assets with respect to or in exchange for Common
Stock, is referred to herein as an “Qrggnic Change.” Prior to the consummation of any Organic
Change, the Corporation shall make appropriate provisions (in form and substance reasonably
satisfactory to the Majority Holders) to insure that the Series A Preferred shall not be cancelled
or retired as a result of such Organic Change and each of the holders of the Series A Preferred
shall thereafier have the right to acquire and receive, in lieu of or in addition to (a8 the case may
be) the shares of Conversion Stock immediately theretofore acquirable and receivable upon the
conversion of such holder’s Series A Preferred, such shares of stock, semmities or assets as such
holder would have received in conpection with such Organic Change if such holder had
comverted its Series A Preferred immediately prior to such Organic Change. In zach such case,
the Corporation shall also make appropriate provisions (in form and substance reasonably
satisfactory to the Majority Holders) to insure that the provisions of this Section 3 and Section 6
hereof shall thercafter be applicable to the Series A Preferred (including, in the case of any such
consolidation, merger or sale in which the successor entity or purchasing entity is other than the
Corporation, an immediate adjustment of the Conversion Price, and a corresponding immediate
adjustment in the number of shares of Conversion Stock acquirable and rocecivabie upon
conversion of Series A Prefemed, if the value so reflected i8 less then the Conversion Price
determined as of the dats of such consolidation, metger or sale). The Corporation shall not effect
any such consolidation, merger or sale, unless prior to the consummation thereof, the successor
entity (if other than the Corporation) resulting from consolidadon or merger or the entity
purchasing such assets assumes by written instrument (in fortn and substance reasonably
satisfactory to the Majority Holders), the obligation to deliver to each such holder such shares of
stock, securities or assets as, in accordance with the foregoing proviszions, such holder may be
entitted to acquire.

EE.Certain Events. If any event occurs of the type contemplated by the provisions of
this Sgctiop 5 but not expressly provided for by such provisions (inchuding, without Hmitation,
the granting of stock sppreciation rights, phantom stock rights or other rights with equity
features), then the Corporation’s Board of Directors shall make an appropriate adjustment in the
Conversion Price so a8 to protect the rights of the holders of Series A Preferred; provided that no
such adjustment shall increase the Conversion Price ag otherwise determined pursuant to this
Section S or decrease the number of shares of Conversion Stock issuable upon conversion of
cach Share of Series A Preferred.

(i)Immediately upon any adjustment of the Conversion Price, the Corporation shall
give writien notice thereof to all holders of Series A Preferred, setting forth in reasonable detail
and certifying the calculation of such adjusttnent.

(ii)The Corporation shall give wrilten notice to all holders of Series A Preferred at
least 20 days prior to the datc on which the Comoration ¢loses its books or takes a record (a) with
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respect to any dividend or distribution upon Common Stock, (b) with respect to any pro rata
subscription offer to holders of Common Stock or (c) for determining rights to vote with respect
to any QOrganic Change, dissolution or liquidation.

(iv)The Corporation shall also give written notice to the holders of Series A Preferred
at least 20 days prior to the date on which any Organic Change shall take place.

EG. No Avoidance. If the Corporation shall enfer into any transaction for the
purpose of avoiding the application of the provisions of this Section §, the benefits of such
provisions shall nevertheless apply and be preserved,

Section 6.Purchase Rights,

If at any time the Corporation grants, issues or sells any Options, Convertible
Securities or rights to purchase stock, warrants, securities or other property pro rata to the record
holders of any class of Common Stock (the “Purchase Rights™), then each holder of Series A
Preferred shall be entitled to acquire, upon the terms applicable to such Purchase Rights, the
aggregate Purchase Rights which such holder could have acquired if such holder had held the
pumber of shares of Conversion Stock acquirable upon conversion of such holder’s Series A
Preferred immediately before the date on which a record is teken for the grant, {ssuance or sale of
such Purchase Rights, or if no such record is taken, the date as of which the record holders of
Common Stock are to be determined for the grant, issue or sale of such Purchase Rights,

If the Distribution Date (as defined in the Rights Plan) oceurs, the Corporation shall issue
to each holder of Series A Preferred a number of rights (“New Rights™) equal to the number of
Rights (as defined in the Rights Plan) such holder would have held if such holder had held the
number of shares of Conversion Stock acquirable upon conversion of such holder’s Series A
Preferred immediately prior to the Disttibution Date. The New Rights shall be identical to the

Rights.
Section 7.Events of Nopcompliznce.
GA_ Definition. An “Event of Noneompliapce” shall have occurred if:

(1)the Cotporation fails to pay on any two consecutive Dividend Payment Dates the
full amount of dividends then accrued on the Series A Preferred, whether or not such payment is
iegally permissible or is prohibited by any agreement to which the Corporation is subject;

(iiythe Corporation fails to make any redemption payment or payment pursuasnt to
Sextion SAGE) or payment pursuant to Section SR of the Purchase Agreement with respect to the
Scries A Preferred which it is reguired to make hereunder or (upon acceptance of the
Corporation’s offer) thercunder, whether or not such payment is legally permissible or is
prohibited by any agreement to which the Corporation is subject;

(iii)the Corporation materially breaches or otherwise materially fails to perform or
observe any other covenant or agreement set forth herein or in any of the ‘Transaction Documents
and such breach or failure continues for a period of 30 days after notice is given the Corporation
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by any holder of Seties A Preferred or the Corporation otherwise has acinal knowledge thereof or
the opinion of the Corporation’s independent accountants delivered pursuant to Section 4A(iii) of
the Purchase Agreement contains a going-concern exception;

(v)any representation or warranty contained in any of the Transaction Documents or
required to be firmished to any holder of Series A Preferred pursuant to the Purchase Agreement,
ot any information contained in writing furnished by the Corporation or any Subsidiary to any
hoider of Series A Preferred, is false or misleading on the date made or furnished, and such
breach of the representation or warranty has had or would reasonably be expected to result in a
Mauterial Adverse Effect;

{vi)the Corporation or any Subsidiary makes an assignment for the benefit of creditors
or admits in writing its inability to pay ity debts generally as they become due; or an order,
judgment or decree is entered adjudicating the Corporation or any Subsidiary bankrupt or
insolvent; or any order for relief with respect to the Corporationt or any Subsidiary is entered
under the Federa! Bankruptcy Code; or the Corporation or any Subsidiary petitions or applies to
any tribunal for the appointment of a custodian, trustee, recsiver ar liquidator of the Corporation
or any Subsidiary or of any substantial part of the assets of the Corporation or any Subsidiary, or
commences any proceeding (other than a proceeding for the voluntary hiquidation and dissolution
of a Subsidiary) relating to the Corpotation or any Subsidiary under any bankiuptey,
reorganization, arrangement, insolvency, readjustment of debt, dissolution or liquidation law of
any jurisdiction; or amy such petition or application is filed, or amy such proceeding is
commenced, against the Corporation or any Subsidiary and either (a) the Corporation or any such
Subsidiary by any act indicates its approval thereof, consent thereto or acquiescence therein or
(b} such petition, application or proceeding is not dismissed within 60 days;

(vii)a judgment in excess of the sum of $5,000,000 plus (unless the applicable insurer
has in any way disputed or denied such coverage) the amount of applicable insurance coverage is
rendered against the Corporation or any Subsidiary and, within 60 days after entry thereof, such
judgment is not fully discharged or execution thereof stayed pending appeal, or within 60 days
after the expiration of any such stay, such judgment is not discharged; or

(viii)the Corporation or any Subsidiary defaults in the performance of any obligation or
agreement if the effect of such defauit is to cause an amount exceeding $5,000,000 to become
due prior to its stated maturity or to permit the holder or holders of any obligation to cause an
amount exceeding $5,000,000 to become due prior to its stated maturity,

GB.Consequences of Events of Noncompliance.

{(i)¥f an Event of Noncompliance has occurred and is continuing, the dividend rate on
the Serics A Preferred shall increase immediately by an increment of ope petcentage point.
Therezfter, until such time as no Event of Noncompliance exists, the dividend rate shall increase
automatically at the end of each succeeding 90-day period by an additional inerement of one
percentage point (but in no event shall the dividend rate exceed the greater of (a) 8% and (b) the
“prime rate” published by The Wail Street Journal as of any date of detexmination plus 400 basis
points). Any increase of the dividend rate resulting from the operation of this §ection TR(i) shall
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terminate as of the close of business on the date on which 1o Event of Noncompliance exists,
subject to subsequent increases pursuant to this Section 7B().

({ii)If an Event of Noncompliance other than an Event of Noncompliance of the type
described in Section 7A{y) has occurred and is contimuing, the Majority Holders may demand (by
written notice delivered to the Corporation) immediate redemption of all or any portion of the
Series A Preferred owned by such holder or holders at a price per Share equal fo the greater of (z)
the Cash Redemption Price and (b} with respect to any redemption demanded hereunder prior to
July 31, 2008, the Premium Redemption Price. The Corporation shall give prompt written notice
of such election to the other holders of Series A Preferred (but in any event within five days after
receipt of the initial demand for redemption), and each such other holder may demand immediate
redemption of all or any portion of such holder's Series A Preferred by giving written notice
theteof to the Corporation within seven days after receipt of the Corporation’s notice, The
Cormporation shall redeem all Series A Preferred as to which rights under this Section 7B(i) have
been exercised within 15 days after receipt of the initial demand for redemption.

(N an Event of Noncomplionce of the type described in Section 7A(v) has
occurred, 1l of the Series A Preferred then outstanding shall be subject to immediate redemption
by the Corporation (without any action on the part of the holders of the Series A Preferred) at a
price per Shere equal to the greater of (a) the Cash Redemption Price and (b) with respect to any
redemption. demanded hereunder prior to July 31, 2008, the Premium Redemption Price. The
Corporation shall immediately redeem all Series A Preferred upon the occurrence of such Even
of Noncompliance. :

(iv)If any Event of Noncompliance other than an Event of Nencompliance of the type
described in Section 7A(iD) or A}, but including an Event of Noncompliance of the type
described in Section TA(H) if such breach or failure o perform or observe is of any covenant or
agreement get forth in Section 4B hercof, has occurred and is continuing, then each Series A
Director shall be entitled (in accordance with the provisions of Section 607.0804 of the Florida
Business Corporation Act) to a number of votes on the Board of Directors with respect to any
matter equal {o one and one-half (1'/;) votes, Such entitlement to a greater number of votes shall
continue until such time as there is no longer any Event of Noncompliance in existence, at which
time such special right shall terminate subject fo revesting upon the occurrence and continuvation
of any Event of Nencompliance which gives rise to such special right hereunder.

(WIf any Event of Noncompliance exists, each holder of Series A Preferred shall also
have any other rights which such holder is entitled to under any contract or agreement at any time
and any other rights which such holder may have pursuant to applicable law.

Section 8. Registzation of Transfer.

The Corporation shall keep at its principal office a register for the registration of
Series A Preferred. Upon the surrender of any certificate representing Series A Preferred at such
place, the Corporation shall, at the request of the record holder of such certificate, execute and
deliver (at the Corporation’s expense) & new certificate or certificates in exchange therefor
representing in the aggregate the number of Shares represented by the surrendered certificate.
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Each such new certificate shall be registered in such name and shall represent such number of
Sharcs as is requested by the holder of the sirrendered certificate and shall be substantially
identical in form to the swrrendered certificate, and dividends shall acamue on the Series A
Preferred represented by such new certificate from the date to which dividends have been fully
paid on such Series A Preferred represented by the surrendered certificate.

Section 9.Replacement.

Upon receipt of evidence reasonably satisfactory to the Corporation (an affidavit
of the registered holder shall be satisfactory) of the ownership and the loss, theft, destruction or
mutilation of any certificate evidencing Shetes of Series A Preferred, and in the cage of any such
loss, theft or destruction, upon receipt of indemnity reasonably satisfactery to the Corporation
(orovided that if the holder is a financial institution or other institutional investor its own
agreement shall be satisfactory), or, in the case of any such mutilation upon surrender of such
certificate, the Corporation shall (at its expense) execute and deliver in lieu of such certificate a
new certificate of like kind representing the number of Shares of such class represented by such
lost, stolen, destroyed or mutilated certificate and dated the date of such lost, stolen, destroyed or
mutilated certificate, and dividends shall accrue on the Series A Preferred represented by such
new certificate from the date to which dividends have been fully paid on such lost, stolen,
destroyed or mutilated certificate,

Section 10. Amendment and Waiver.

No amendment, modification or waiver shall be binding or effective with respect
to any provision of Sectiong 1 to 12 hereof without the prior written consent of the Majority
Holders as of the time such action is taken; provided that if any such amendment, modification or
waiver is to a provision in this Certificate of Designation that requires a specific vote to take an
action thereunder or to take an sction with respect to the matters described therein, such
amendment, madification or waiver shall not be effective unless such vote is obtained with
respect to such amendment, modification or waiver; and provided farther that no change in the
terms hereof may be accomplished by merger or consolidation of the Corporation with another
corporation or entity unless the Corporation has chtained the prior written consent of the holders
of the applicable percentage of the Series A Preferred then outstanding. No other course of
dealing between the Corporation and the holder of any Series A Preferred or any delay in
exercising any rights hereunder shall operate as a waiver of any rights of any such holders, For
purposcs of this Certificate of Desigpation, Series A Preferced held by the Corporation or any
Subsidiaries shall not be deemed to be outstanding.

Section 11, Notices.

All notices, demands or other communications to be given or delivered under or
by reason of the provisions of this Certificate of Designation shall be in writing and shall be
deemed to have been given when delivered personally to the recipient, telecopied to the recipient
{with hard copy sent by overnight courier in the manner provided hereunder) if sent prior to 4:00
pan. Chicago time on a business day {(and otherwise, on the immediately sncceeding business
day), one business day after being sent to the recipient by reputable overnight courier service
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(charges prepaid) or three business days after being mailed to the recipient by certified or
repistered mail, return receipt requested and postage prepeid.  Such notices, demarnds and other
communications shall be sent (i) to the Corporation, at its principal executive offices and (i} to
anry holder of Series A Preferred, at such holder’s addresy as it appears in the stock records of the
Corporation (unless otherwise indicated by any such holder).

Section 12.Definitions.

“23% IRR Amoynt” means cagh in amount sufficient to provide a holder of a
Share of Serfes A Preferred, when taken together with the Liquidation Value plus accrued and
unpaid dividends thereon and any additional Cash Inflows received (and not retumed in
accordance with the definition of IRR) by such holder in respect of such Share, with a 25% IRR.

“Accepted Shares™ has the meaning specified in Section 3A.

“Affiligic” of any particular Person means (i) any other Person controlling,
controlled by or under common control with such particular Person, where “control” means the
possession, directly or indirectly, of the power to direct the management and policies of a Person
whether through the ownership of voting securities, by contract or otherwise, and (i) if such
Person i3 a partnership or limited lisbility company, any partner or member thereof,

“Cash Redemption Price” of any Share as of any date of determination means the
greater of (a) the Liquidation Value thereof plus all accrued and unpaid dividends thereon and
{(b) the sum of (i) the Fair Market Value of the Conversion Stock issuable upon conversion of
such Share of Serjes A Preferred {which, in the case of a redemption in connection with a
Change in Ownership or Fundaementui Change, shall be the Fair Market Value of the total
consideration that the holder of the Share of Series A Preferred to be redeemed would have
received in connection with such Change in Ownership or Fundamental Change had such holder
converted such Share into Conversion Stock immediately prior to such Change in Ownership or
Fundamental Change) plus (1) acerued and unpaid dividends on such Share; provided that with
respect to any redemption in connection with 2 Change in Ownership or Fundamental Change to
take place on or before June 6, 2004, the Cash Redemption Price sball in no event be less than
125% of the gum of the Liquidation Value of such Share plus all acerued and unpaid dividends

thereon.

“Change in Ownership” means any transaction or event (including, without
limitation, any sale, transfer or Issuance or series of sales, transfers and/or issuances of Common
Stock by the Corporation or any holders thereof) which resuits in any Person or group of Persons
(as the term “group” is used under the Securities Exchange Act of 1934, as amended), other than
the initial bolders of Seties A Preferred, owning (including “beneficial ownership,” ag that term
is used under the Securities Exchange Act of 1934, as amended) more than 25% of the Common
Stock outstanding at the time of such transaction or event, or of capital stock of the Corporation
possessing the voting power (under ordipary circomstances) to elect a majority of the
Corporation’s Board of Directors.

“Closing” means the closing of the separate purchases and sales of the Series A
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Preferred pursuant to the Purchase Agreement,

“Common Stock” means, collectively, the Corporation’s Common Stock, par
value $.01 per share, and any capital stock of any class of the Corporation hereafter anthorized
which is not limited to & fixed sum or percentage of par or stated value in respect to the rights of
the holders thereof to participate in dividends or in the distribution of assets ypon any
Liquidation Event.

“Common Stock Deemed Outstanding” means, at any given time, the number of
shares of Common Stock actually outstanding at such time, plus the number of shares of
Commeon Stock deered to be outstanding pursuant to Sections SC(1) and SC(Gi) hereof whether
or not the Options or Convertible Securities are actually exercisable at such time, but excluding
any shares of Common Stock issuable npon conversion of the Series A Preferred.

“Copvergion Stock™ means shares of the Corporation’s Common Stock, par value
$.01 per share; provided that if there is 2 change such that the secnritics issuable upon conversion
of the Series A Preferred are issued by an entity other than the Corporation or there is a change in
the type or class of securities so issuable, then the term “Conversion Stock™ shall mean one share
of the security issnable upon conversion of the Serics A Preferred if such security is issuable in
shares, or shall mean the smallest unit in which such security is issuable if such security is not
issuable in shares.

“Copvertible Securities™ means any stock or securities directly or indirectly
convertible into or exchangesbie for Common Stock.

“Remand Shares” has the meaning specified in Section 3B,

“Disclosure  Schedyles” means the schedules referenced in the Purchase
Agreement (other than the Schedule of Purchasers) and delivered to each of the Purchasers in a
letter dated as of the date of the Purchase Agreement.

“Dividend Payment Dates™ has the meaning specified in Section 1B.

“EB[TDAY means net income plus interest, taxes, depreciation and amortization
for the applicable period on a consolidated basis as each such item is shown on the financial
siatements required to be delivered pursuant to Section 4A(i) and (iii) of the Purchase
Agreement.

“Employee Stock Purchase Plag” means the Corporation’s Employee Stock

Purchase Plan approved by the Corporation’s sharcholders on May 24, 2001, as in effect on
April 24, 2003,

“Event of Noncompljapes” has the meaning specified in Seciion 7A,
“Fair Market Vglue” means (a) with respect to cash, the amowunt thereof, (b) with

respect to securities, their Market Price and (¢) with respect to any consideration other than cash
or securities, its fair value determined jointly by the Corporation’s Board of Directors and the
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Majority Holders. If such parties are unable to reach agreement within a reasonable period of
time, such fair value shall be determined by an independent appraiser experienced in valuing
gecurities jointly selected by the Corporation and the Majority Holders. The determination of
such appraiser shail be final and binding upon the parties, and the Corporation and the holders of
Series A Preferred (pro rata based on the mimber of Shares held by each such holder) each shall
pay one-half of the fees and expenses of such appraiser,

“Froptenae” means, collectively, Frontenac VIO Limited Parinership and
Frontenac Masters VIII Limited Parinership.

“Fundamental Change” means (1) any sale or {rensfer of more than 50% of the
assets of the Corporation and its Subsidiaties on & consolidated basis (measured by Fair Market
Value) in any transaction or series of transactions, or (2) any merger or consclidation to which
the Corporation is a party or any recapitalization, reorganization or reclassification of the
Corporation or iis capital stock, except for a merger, recapitalization, reorganization or
reclassification in which the Corporation is the surviving corporation, the terms of the Series A
Preferred are not changed and the Series A Preferred is not exchanged for cash, securities or
other property, and after giving effect to such merger, recapitalization, reorganization or
reclassification, the beneficial holders of the Corporation’s outstanding capital stock immediately
prior to the merger shall continue to own the Cotporation’s outstanding capital stock possessing
the voting power (under ordinary circumstances) to elect a majority of the Corporation’s Board
of Directors and no Person or group of Persons (as the term “group” is used under the Securities
Exchange Act of 1934), other than the initial holders of Series A Preferred, has “beneficial
ownership” (as that term is used under the Securities Exchange Act of 1934, as amended) of
moge than 25% of the outstanding Common Stock.

“Funded Deht” tmeans at a particular time, without duplication, (i)any
indebtedness for borrowed money or issued in substitution for or exchange of indebtedness for
borrowed money, (i} any indebtedness evidenced by any note, bond, debenture or other debt
security and (iii) any indebtedness described in clauses (i) or (ii) guaranteed in any manner by 2
Person (including, without limitation, guarantees in the form of an agreement to repurchase or
reimburse); provided that “Funded Debt” shall not include any loans between the Corporation
and/or its Wholly-Owned Subsidiaries,

“GAAP” means generally accepted accounting principles in the United States,
consistently applied.

“Investments™ as applied to any Person means (i) any direct or indirect purchase
or other acquisition by such Person of any notes, obligations, instruments, stock, securities or
ownership interests {including partnership interests and joint venture interests) of any other
Person and (ii) any capitel contribution by such Person to any other Person.

“IRR" means the annual interest rate (compounded annually) which, when used to
calculate the net present value as of June 6, 2003, of all Cash Inflows and all Cash Outflows
(each as defined below) through the date of determination, canses such net amount to equal zero.
“Cash Inflows™ as used herein shall (i) subject to clause (ii) below, include all cash payments
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received by the holders of Series A Preferred with respect to or in exchange for the Series A
Preferred, including, without duplication, li cash payments received by the holders of Series A
Preferred with respect to the property described in the provise of clause (i) below; and
(ii) include the Fair Marke: Value of distributions of property (e.g., shares of capital stock of the
Corporation) received by holders of Series A Preferred with respect to or in exchange for the
Series A Preferred; provided that, in the event that property is distributed subject fo contingencies
or restrictions that might affect its Fair Market Value (e.g., non-publicly traded stock, publicly
traded stock subject to transfer restrictions or limitations or other non-Marketable Secorities or
righis to receive property pursuant to earn outs or similar contingencics), the date on which such
property is to be valued shall be the date such property is sold by holders of Seties A Preferred
(2) in an underwritten offering of securities or (b) to any Person who is not an Affiliate of the
Corporation or such holder, and such date shall be the date the property is deemed received for
computing the IRR; provided, however, that if af the time of any redemption o be consummated
hereunder a holder of Series A Preferned possesses any such property referred to in the previous
proviso received in respect of its Shares, then, at the election of such holder (in such holder’s
sole discretion), the Fair Market Value of snch property (taking into account such contingencies
or restrictions) shall be included in the calculation of IRR or such holder shall return such
property to the Corporation and it will not be included in the calculation of the IRR. “Cash
Ouiflows” #8 used herein shall include the sum of all cash payments or investments made by the
bolders of Series A Preferred to and in the Corporation with respect to such Series A Preferred.
For purposes of the net present valce caleunlation, each Cash Inflow and each Cash Outflow
specified above shall be deemed to have been received or made on the first day of the month
nearest to the actual date of such payment.

“Jupjor Securities” means shares of any clags or series of the Corporation’s capital
stock or other equity securities which are junior to the Series A Preferred in all respects with
respect to preference and priority on dividends, redemptions, Hquidations and otherwise,
including, without limitation, (i) not having redemption rights or obligations or other put or call
rights in priority to, or earlier in time than, the payment in full in cash of the Redemption Price or
canversion of all Shares of Series A Preferred, except for after the Scheduled Demand
Redemption Date in 2011 (or, if a Demand Redemption was made for such Scheduled Demand
Redemption Date, the Redemption Date for the last Demand Share to be redeemed pursuant
thereto (if later)), (ii) being subordinate in all respects to prior payment in full of all amounts to
which the holders of the Series A Preferred are entitled hereunder upon a Liquidation Bvent
{(including in the case of any deemed Liquidation Event described in Section 20), (iii) not
providing for cash dividends (although such securities may have payment-in-kind dividends)
with payment in priority to, or eatlier in time than, the payment in full in cash of the Redemption
Price or conversion of all Shares of Series A Preferred, except for after the Scheduled Demand
Redemption Date in 2011 (or, if a Demand Redemyption was made for such Scheduled Demand
Redemption Date, the Redemption Date for the last Demand Share to be redeemed pursuant
thereto (if later)), {iv) not containing any other rights or terms entitling the holder thereof to
receive or obtain any other payments prior to the payment in full of all amownts to which the
holders of Scries A Preferred are entitied, except for after the Scheduled Demand Redemption
Date in 2011 (or such later time a5 such Redemption Date takes place), (v) not containing any
provision which in any way conld impair, restrict or otherwise adversely affect the Corporation’s
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right or ability to comply with its obligations with respect to the Seties A Preferred, (vi) not
containing any other rights superior to the rights afforded to the holders of Series A Preferred
pursuant io this Certificate of Designation, and (vii) not providing for or permitting the
conversion, exercise or exchange of such security (regardless of the circumstances) into or for &
security other than a Junior Security as otherwise described in this definition; provided that the
declaration from time fo time of Permitted Common Stock Dividends shall not disqualify
Comumon Stock from being a Junior Security.

“Liquidation Eveni” has the mesning specified in Section 24,
“Liguidation Pavment Amount™ has the meaning specified in Section 2C.

“Liguidation Value” of any Share as of any particular date shall be equal to
$1,000.

“Liquidity Every” has the meaning specified in Section SA().
“Liguidity Notice” has the meaning specified in Section S(AMi).

"Majority Holders" means the holders of a majority of the then outstanding
Series A Preferred, excluding any Shares of Series A Preferred held by a holder or group of
affiliated holders of less than 10% of the then outstanding Series A Preferred not deemed held by
another Person pursuant to the following proviso and excluding any Shares of Series A Preferred
held by BVCF IV, LP,; provided that a Person shall be deemed to hold Series A Preferred for
purposes of this definition if such Person has the right to vote or otherwise exercise decisions
with respect to such Shares of Series A Preferred (whether by irrevocable proxy, voting
agreement or otherwise) on matters relating to the election and removal of the Series A Directors
pursuant to Section 44 and the making of all decisions granted to the Majority Holders pursnant
to Certificate of Designation and the FPurchase Agrecment even if such Person s not the record
holder or beneficial owner of such shares.

“Majority Holders® Accepted Shares™ has the meaning specified in Section 3A.

‘Matket Price™ of eny security means the average, over a perod of 15 days
consisting of the day as of which “Market Price” is being determined and the 14 consecutive
trading days prior to such day, of the closing prices of such security’s sales on the principal
securities exchange on which such seoutity may at the time be listed, or, if there has been no
sales on such exchange on eny day, the average of the highest bid and lowest asked prices on
such exchange at the end of such day, or, if on any day such security is not so listed, the average
of the representative bid and asked prices quoted in the Nasdaq National Market System as of
4:00 P.M., New York time, or, if on any day such security is not quoted in the Nasdaq National
Muarket System, the average of the highest bid and lowest asked prices on such day in the
domestic over-the-counter market as reported by the National Quotation Bureaw, Incorporated, or
any similar successor organization. If af any time such security is not listed on any securities
exchange or quoted in the Nasdaq National Market System or the over-the-coumter market, the
“Merket Price” shall be the fair value thereof determined jointly by the Corporation and the
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Majority Holders, If such parties are unable to reach agreement within a reasonable period of
time, such feir value shall be determined by an independent appraiser experienced in valuing
securities jointly selested by the Corporation and the Majority Holders. The determination of
such appraiser shall be final and binding upon the parties, and the Corporation nd the holders of
Series A Preferred (pro rata based on the number of Shares held by each such holder) each shall
pay one-half of the fees and expenses of such appraiser.

“Marketable Securities” means securities which are (i) listed or quoted on a
United States national securities exchange or quoted on a United States national automated inter-
dealer quotation system, (ii) in the Majority Holders® reasonable belief after consultation with
counsel, immediately eligible for sale by each holder pursuant fo a registration statement
effective under the Securities Act of 1933, as amended, or immediatcly cligible for sale by the
holder (independently of sales by other holders) pursuant to Rule 144(k) of the Securities Aect of
1933, as amended, or any similar provision then in force and (iii) not subject to any “hold-back™
or *lock-up”™ imposed by a managing underwriter in ¢onnection with a public offering of the
issuer or any other restriction on the disposition thereof under the terms of any other agreement.

“Material Adverse Effect” means a material and adverse effect, change or
development upon or in the business, operations, assets, liabilities, condition (financial or
otherwise), business prospects or operating results of the Corporation and ifs Subsidiaries taken
as a whole,

*“Maximym Demand Shares” has the meaning specified in Section 3B.

“Net Income™ mesns the Corporation’s net income for the applicable period on a
consolidated basis as shown on the financial statements required to be delivered pursuant to
Section 4A(i) and 4A(iii) of the Purchase Agreement.

“Net Revenue” means the Corporation’s revenues on a net reporiing basis for the
applicable period on a consolidated basis as shown on the financial statements required to be
delivered pursuant to Section 4A(i) and 4A(iii) of the Purchase Agreement,

“New Rights” has the meaning specified in Section 6.
“Qffersd Shares™ has the meaning specified in Section 34,

“Options” means any rights, warrents or options to subscribe for or purchase
Common Stock or Convertible Securities,

“Qrganic Change™ has the meaning specified in Section SE.

“Pemuitted Comumon Stock Dividends™ means quarterly dividends in an amount
per share determined by the Corporation®s Board of Directors and declared with respect to the
Corporation’s Common Stock 80 long as such amount does not exceed, when taken together with
all dividends declared during the prior three fiscal quarters, 50% of the Corporation’s Net Income
(a5 reported in the Corporation’s SEC Reports relating to such period) for the twelve month
period ending on the iast day of the Corporation’s immediately preceding fiscal quarter; provided
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that (i) with respect to all dividends declared during the first fiscal quarter to end after the initial
issuance of the Series A Preferred, such dividends shall not exceed 50% of the Corporation’s Net
Income (as reported in the Corporation’s SEC Reports relating to such period) for the three
month period ending on the last day of the Corporation’s immediately preceding fiscal quarter,
(if) with respect to all dividends declared during the second fiscal quarter to end after the initial
izsuance of the Series A Preferred, such dividends shall not exceed, when taken together with all
dividends during the prior fiscal quarter, 50% of the Corporation’s Net Income (s reported in the
Corporation’s SEC Reports relating o such period) for the six month period ending on the last
day of the Corporation’s immediately preceding fiscal quarter, (ii) with respect to all dividends
declared during the third fiscal quarter to end after the inifial issuance of the Series A Preferred,
such dividends shall not exceed, when taken together with all dividends during the prior two
fiscal quarters, 50% of the Corporation’s Net Income {28 reported in the Corporation’s SEC
Reports relating to such period) for the nine month period ending on the last day of the
Corporation’s immediately preceding fiscal quarter, and (iv) with respect to all dividends
declared during the fourth fiscal Guarter to end after the initial issuance of the Series A Preferred,
such dividends shall not exceed, when taken together with all dividends during the prior three
fiscal quarters, 50% of the Corporation’s Net Income (as reported in the Corporation’s SEC
Reports relating to such period) for the twelve month period ending on the last day of the
Corporation’s immediately preceding fiscal quarter; provided, however, that (I) during any fiscal
quarter during the year 20085, the Corporation may declare dividends in an amount per share per
quarter determined by the Corporation’s Board of Directors so long as the smount of such
dividends does not exceed, when taken together with all dividends declared during the prior three
fiscal quarters, 40% of the Corporation’s Net Income (as reported in the Corporation’s SEC
Reports relating to such period) for the twelve month period ending on the last day of the
Corporation’s immediately preceding fiscal quarter and (I} during any fiscal quarter heginning
efter December 31, 2005, the Corporation may declare dividends in an amount per share per
quarter determined by the Corporation’s Board of Directors so long as the amount of such
dividends does not excead, when taken together with all dividends declared during the prior three
fiscal quarters, 30% of the Carporation’s Net Income (as reported in the Corporation's SEC
Reports relafing to such period) for the twelve month period ending on the last day of the
Corporation’s immediately preceding fiscal quarter.

“Permiticd Investnents” means (a) Investments having a stated maturity no
greater than one year from the date the Corporation makes such Investment in (1) obligations of
the United States government or sny agency thereof or obligations guaranteed by the United
States government, (2) certificates of deposit of cormercial banks having combined capital and
surplus of at least $50 million, (3) commercial paper with a rating of at least “Prime-1” by
Moody"s Investors Service, Inc. or (4) other similar obligations and securities having equivalent
credit ratings o the securities listed in clause (3) and maturing i one year or less at the time of
nvestment and (b) Investments approved by the Investment Committee of the Board of
Directors.

“Permitted Stock Option Plans™ means the Corporation®s 2002 Stock Option Plan
md 1997 Stock ncentive Plan. :

“Person” means an individual, a partnership, a cotporation, a limited liability
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company, an association, a joint steck company, a trust, & joint venture, an unincorporated
organization and a govermmental entity or any department, agency or political subdivision
thereof.

“Premium Redemption Price” of any Share as of any date of determination means
the sum of (i) the Liquidation Value thereof plus all accrued and unpaid dividends thereon plus
(i) & 25% IRR Amount,

“Public Offering™ means any offering by the Corporation of its capital stock or
equity securities to the public pursuant to an effective registration statement under the Securities
Act of 1933, as then in effect, ar any comparable statement under any similar federal statute then
in force.

“Purchase Agreement” means the Preferred Stock Purchase Agreement, dated as
of April 24, 2003, by and among the Corporation and certain investors, as such agreement may
firom Hme to time be amended in accordance with its terms.

“Purchase Rights™ has the meaning specified in Section 6.

“Redemption Daje” as to any Share means the date specified in the notice of any
redemption at the Corporation’s option or at the holder’s option or the applicable date specified
herein in the case of any other redemption; provided that no such date shall be a Redemption

Date unless the applicable Redemption Price is actually paid in fulf on such date, and if not so
paid in full, the Redemption Date shall be the date on which such amount is filty paid.

“Redemption Derqand” has the meaning specified in Section 3B
“Redemption Offer” has the meaning specified in Section 34-

“Redemption Prige” means the Cash Redemption Price or the Prempium
Redermption Price, as applicable.

“Regisiration™ has the meaning specified in Section SA(i).

: i \preemient” means the Regislmhon Rights Agreement, dated
a8 of June 6, 2003, by ami among the Corporatmn and certain investors, as such agreement may
ﬁ‘omtlmctotlmebe amended in accordance with its terms.

“Repurchase” has the meaning specified in Section SA(G).
“Rights Plan™ means the Corporation’s Rights Agreement adopted on April 23,

2002,
“Scheduled Demand Redemption Date” has the meaning specified in Section 3B,
“Scheduled Offered Redemption Dates™ has the meaning specified in Scction 34.
“SEC Beports” means the quarterly reports on Form 10-Q and the anmual reports
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on Form 10-K (including any amendments thereto) required to be filed by it with the Securities
and Exchange Comrnission (including any successor thereto) pursuant to the federal securities
laws and the Securities and Exchange Commission rules and regulations therennder.

“Series A Director” has the meaning specified in Section 4A.
“Series A Preforred” has the meaning specified in Section 1A
“Share” has the meaning specified in Section 14,

“Side Letter” means that certain letter agreement, dated as of April 24, 2003, by
and among the Corporation and certain of the initial holders of Series A Preferred, as such
agreement may from time to time be amended in accordance with its terms.

“cubsidiary” means, with respect to any Person, any corporation, limited liability
company, partnership, association or other business entity of which (1) if a corporation, a majority
of the total voting power of shares of stock entitled (without regard to the occurrence of any
contingency) to vote in the election of directors, managers or trustees thereof is at the time owned
or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that
Person or & combination thereof, or (ii) if & limited liability company, partnership, association or
other business entity, 4 majority of the partnership or other similar ownership interest thereof'is at
the time owned or controlled, directly or indirectly, by any Person or one or more Subsidiaries of
that person or a cormbination thereof. For purposes herecf, a Person or Persons shall be deemed
to have a majority ownerghip interest in a limited liability company, partnership, association or
other business entity if such Person or Persons shall be allocated a majority of [imited tiability
company, partnership, association or other business entity gains or losses or shall be or control
the managing general pariner of such limited liability company, partaership, association or other
business entity. For purposes of this Certificate of Degignation, if the context doeg not otherwise
specify in respect of which Person the term “Subsidiary” is used, the term “Subsidiary” shall
refer to a Subsidiary of the Corporation,

“Transaction Documents” means the Purchase Agreement, the Registration Rights
Agreement, the Side Letter, the Disclosure Schedules, any other agreement contemplated hereby
or thereby to which fhe Corporation is a party and any certificate delivered by the Corporation
with respect hereto or thereto in connection with the Closing.

“Undeylying Comimon Stock™ means for purposes of Section 5A(ji) of this
Certificate of Designation (i) the Common Stock issueble upon conversion of the Series A
Preferred and (ii) any Comrnon Stock issuable with respect to the securities referred to in clause
(i) above by way of stock dividend or stock split or in ¢connection with & combination of shares,
recapitalization, merger, consolidation or other reorganization. For purposes of Section SA(ii) of
this Certificate of Designation, any Person who holds Series A Preferred shall be deetned to be
the holder of the Underlying Common Stock obtainable upon conversion of the Series A
Preferred in connection with the transfer thereof or otherwise regardless of any restriction or
limitation on the conversion of the Series A Preferred, such Underlying Common Stock shall be
deemied to be in existence and outstanding, and such Persen shall be entitled to exetcise the
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rights of a holder of Underlying Commor Stock hereunder.

“Whelly-Owned Subsidiary” means, with respect to any Person, a Subsidiary of
which all of the outstanding capital stock or other ownership interests are owned by such Person
or another Wholly-Owned Subsidiary of such Person.”

SECOND: The date of this amendment's adoption was June 3, 2003.

THIRD: This amendment was approved by both the Board of Directors and the
shareholders of the Corporation. The number of votes cast by the holdets of
Common Stock for this arnendment was sufficient for approval,

[Signature page follows.]
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Signed this 5% day of June, 2003,

o
an of the Board of D s

TOTAL F.36



