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ARTICLES OF MERGER SECRETARY nF o7,
TALLARASSEE. FL oA
OF -
GIN ACQUISITION, INC. (P0%000019123)
with and iato

GEVITY HR, INC. (P97000018934)

Duted June 1, 2009

Pursuant to and in accordance with the provisions of Section 607.1105 of the Florida
Business Corporation Act, Gin Acquisition, Inc., a Florida corporation (“Gin Acquisition”), and
Gevity HR, Inc., a Florida corporation (*Gevity™), do hereby adopt these Articles of Merger
(these “Articles™} for the purpose of merging Gin Acquisition with and into Gevity, with Gevity
surviving the merger (the “Merper™). |

1. Plan of Merger. That certain Agreement and Plan of Merger (the “Plan™), dated as of
March 4, 2009, is attached hereto as Exhibit A.

[

Effective Date. The effective date of the Merger shali be the date on which these Articles
ar¢ filed with the Department of State of the State of Florida, .

3. Date of Plan Adoption. The Plan was adopted by (i} the sole shareholder of Gin
Acquisition on February 27, 2009 and (ii) the sharcholders of Gevity on May 20, 2009.

4.  Counterparts: Facsimile Signaturgs. These Articles may be executed in one or more
counterparts, cach of which shall be deemed an original, but all of which together shalf
constitute one document. Facsimile or other electronically scanned and transmiued
signatures shall be deemed originals for all purposes of these Articles.

[Signature page follows]

Coc#: UST:6449730v2




IN WITNESS WHEREOF, the undersigned have executed these Articles as of the date
first set forth above.

GEVITY HR, INC,

By:-t% :
Name: ~ JMichael Lavington

Tile: ¢ £
GIN ACQUISITION, INC,

By:
Name:
Title:

Signature Page to Articles of Merger
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IN WITNESS WHEREQF, the uni:dersigmd have executed these Articles as of the date
first set forth above.

- GEVITY HR, INC.
By:

Nams;
Title:

GIN ACQUISITION, INC.

Signarure Page to Articles of Merger
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and |
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Dated as of March 4, 2009
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AGREEMENT AND PLAN OF MERGER, dated as of March 4, 2009 (this
“Agreement™), by and among TriNet Group, Inc., a Delaware corporation (“Parent™), Gin
Acquisition, Ing., a Florida corporatlon and 4 wholly owned subsidiary of Parent (“Merger
Sub™), and Gevity HR, Inc., a Flarida corporation (the “Company™).

WHEREAS, the board of directors of the Company (the “Company Board™) has
unanimously determined that the merger, on the terms and subject to the conditions set forth in
this Agreement, of Merger Sub with and into the Company {the “Merger"), is advisable and in
the best interest of the Company’s shareholders, and has unanimously approved this Agreement;

WHEREAS, the Company Board has unanimously determined to recornmend that this
Agreement (including the transactions contemplated by this Agresment) be approved by the
Company's shareholders (the *“Board Recommendation’™);

WHEREAS, concurrently with the execution of this Agreement, and as a condition w the
willingness of Parent and Merger Sub 10 enter into this Agreement, certain sharcholders of the
Company are entering into a voting agreement with Parent (the “Voting Agreement”); and

WHEREAS, the respective boards of directors of each of Parent and Merger Sub deem it
advisable and in the best interests of their respective sharcholders to consummate the Merger, on
the terms and subject to the conditions set forth in this Agreement, and such boards of directors
have appraved this Agreement.

NOW, THEREFQRE, in consideration of the foregoing and the mutual covenants and
agreements herein contained, and intending to be legally bound hereby, Parent, Merger Sub and
the Company hereby agree as follows:

ARTICLE ]
THE MERGER

Section 1.0). The Merper. Upon the terms and subject to the conditions set forth
in this Agreement, and in accordance with the Florida Business Corporation Act (the “FBCA™),
* at the Effactive Time, (a) Merger Sub shall be merged with and into the Company, (b} the
separate corporate existence of Merger Sub shall cease and the Company shall continue as the
surviving corporation of the Merger (the “Surviving Corporation”) and (c) the Surviving
Corporation shall become a wholly owned subsidiary of Parent.

Section 1.02. Closing. Unless this Agreement shall have been terminated in
accordance with Section 8.01, and subject 10 the satisfaction or waiver of the conditions set forth
in Article V11, the closing of the Merger (the “Closing™) will take place at 10:00 a.m., Eastern
Time, at the offices of King & Spalding LLP, 1185 Avenue of the Americas, New York, New
York on the third Business Day following the date on which the last of such conditions (other
than any condition which, by its nature, is 10 be satisfied at the Closing (but subject to the
satisfaction or walver of such conditions)) is satisfied or waived in accordance with this
Agreement or at such other time, date or place as Parent and the Company may agree (the date
on which the Closing occurs, the “Closing Date"),




Section 1.03. Effective Time. Upon the terms and subject to the conditions set
forth in this Agreement, on the Closing Date, the parties hereto shall file articles of merger (the
“Articles of Merger”) in such form as is required by, and executed in accordance with, the
relevant provisions of the FBCA. The Merger shall become effective at such date and time as
the Articles of Merger are duly filed with the Secretary of State of the Staie of Florida or at such
subsequent date and time as Merger Sub and the Company shall agree and specify in the Articles
of Merger in accordance with the FBCA. The time at which the Merger becomes effective is
referred to in this Agreement as the “Effective Time".

Section 1.04. Effects of the Merger. The effects of the Merger shall be as
provided in this Agreement and in the applicable provisions of the FBCA. Without limiting the
generality of the foregoing, at the Effective Time, all the property, rights, privileges, powers,
interests and franchises of the Company and Merger Sub shall vest in the Surviving Corporation,
and all debts, liabilities, obligations and duties of the Company and Merger Sub shall become the
debis, llabilities, abligations and duties of the Surviving Corporation, all as provided under the
FBCA.

Seclion 1.05.  Articles of Incorporation; Bylaws.

(8 At the Effective Time, the articles of incorporation of the
Company, as the Surviving Corporaticn, shal! be amended and restated in their entirety so as to
be identical to the articles of incorporation of Merger Sub, as in effect immediately prior 1o the
Effective Time, except that the name of the Surviving Corporation shall continue to be Gevity
HR, Inc., until such articles are thergafier amended in accordance with the provisions thereof and
as provided by Law.

(b)  Arthe Effective Time, the bylaws of theCompany, as the
Surviving Corporation, shall be amended and restated in their entirety so as to be identical to the
bylaws of Merger Sub, as in eftect inmediately prior to the Effective Time, except that the name
of the Surviving Corporation shall continue to be Gevity HR, Inc., until such bylaws are
thereafter amended in accordance with the provisions thereof, the articles of incorporation of the
Surviving Corporation and as provided by Law,

Section 1.06. Directors agd Officers. The directors of Merger Sub immediately
prior to the Effective Time shall be the initial directors of the Surviving Corporation, each o
hold office in accordance with the articles of incorporation and bylaws of the Surviving
Corporation, and the officers of Merger Sub immediately prior to the Effective Time shall be the
initial officers of the Surviving Corporation, each to hold office in accordance with the articles of
incorporation and bylaws of the Surviving Corporation, in each case until their respective
successors are duly elected or appointed and qualified or until the earlier of their death,
resignation or removal.

ARTICLE Il

CONVERSION OF SECURITIES: EXCHANGE OF CERTIFICATES

2.




Section 2.01.  Conversion of Segurities. At the Effective Time, by virtue of the
Merger and without any action on the part of Parent, Merger Sub, the Company or the holders of
any of'the following securities:

(a) Conversion of Company Commeon Stock. Each share of common
stock, par value $0.01 per share, of the Company (the “Company Common Stock™; all issued and

outstanding shares of Company Common Stock being hereinafter collectively referred to as the
“Shares”) issued and outstanding immediately prior to the Effective Time (other than any Shares
10 be cancelled pursuant to Section 2.01(b)) shall be cancelled and shall be converted
automatically into the right to receive $4.00 (Four Dollars) in cash, without inlerest (the “Merper
Consideration™), payable upon surrender, in the manner provided in Section 2.02, of the
certificate (the “Certificate™) that formerly evidenced such Share.

(b)  Cancellation of Treasury Stock and Parent and Merger Sub-Owned
Stock. Each share of Company Commaon Stock held in the treasury of the Company or held by

any direct or indirect wholly owned subsidiary of the Company and each share of Company
Common Stock owned by Parent, Merger Sub or any direct or indirect wholly owned subsidiary
of Parent or Merger Sub or any direct or indirect wholly owned subsidiary of the Company
immediately prior to the Effective Time shall automatically be cancelled and cease to exist
without any conversion thereof and no consideration shall be paid with respect thereto.

(©) Capital Stock of Merper Sub. Each share of common stock, par
value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective
Time shall be converted into and become one validly issued, fully paid and nonassessable share
of common stock, par value $0.01 per share, of the Surviving Corporation. Following the
Effective Time, each certificate evidencing ownership of shares of Merger Sub common stock
shall evidence ownership of such shares of the Surviving Corporation.

(d)  Adjustments, If, between the date of this Agreement and the
Eftective Time, there is a reclassification, recapiialization, stock split, stock dividend,
subdivision, combination or exchange of shares with respect to, or rights issued In respect of, the
Shares, the Merger Consideration shall be equitably and proportionately adjusted accordingly,
without duptication, to reflect such change.

(e}  Restricted Stock. Each Share of restricted Company Common
Stock (“Restrigted Stock™) issued and outstanding immediately prior 1o the Effective Time shall,
by virtue of this Agreement and without further actior: of the Comipany, Parent, Merger Sub or
the holder of such restricted Company Commeon Stock, vest, and become free of all time based
vesting and other restrictions, in accordance with its terms, immediately prior to the Effective
Time and shall be cancelled, retired and shall cease to exist and shall be converted into the right
to receive the Merger Congsideration; provided, that all Shares of Restricted Stock subject 10
performance based vesting conditions (the “Performance Based Restricted Stock™) shall be
cancelled, retired and cease to exist as of the Effective Time and the holders thereof shall have
no right to receive any consideration (including the Merger Consideration) for such cancellation.

'§)] Options. The Company Stock Options shall be treated as provided
in Section 2.03.




Section 2.02. Surrender of Certificates.

(a) Paying Ayent. Prior to the Effective Time, Parent shall (i) select 2
bank or trust company, satisfactory to the Company in its reéasonable discretion, to act as the
paying agent in the Merger (the “Paving Auent”) and (ii) enter into a paying agent agreement
with the Paying Agent, the terms and conditions of which shall be satisfactory to the Company in
its reasonable discretion,

(®)  Exchange Fund. Immediately following the Effective Time, on the
Closing Date, Parent shall provide funds to the Paying Agent in amounts necessary for the
payment of the agpregate Merger Consideration payable under Section 2.01(a) upon surrender of
Certificates in the manner provided in this Section 2.02. Such funds provided to the Paying
Agent, together with any interest and other income resulting from the investment thereof, are
referred 1o as the “Exchange Fund.”

(¢)  Payment Procedures.

. (i) Letter of Transmittal, Promptly after the Effective Time,
Parent shall cause the Paving Agent to mail to ¢ach holder of record of a Certificate (A) a letter
of transmittal in customary form, specifying that delivery shall be effected, and risk of loss and
title to the Certificates shall pass, only upon proper delivery of the Certificates to the Paying
Agent and (B) instructions for surrendering Certificates.

(i)  Surrender of Certificates. Upon surrender of a Certificate
for cancellation to the Paying Agent, together with a duly executed letter of transmirtal and any
ather documnents reasonably required by the Paying Agent, the holder of that Certificate shall be
entitled to receive in exchanpe therefor the Merger Consideration payable in respect of that
Certificate. Any Certificates so surrendered shall be cancelled immediately. No interest shall
accrue or be paid on any amount payable upon surrender of Certificates.

(ii)  Unregistered Transferees. [fany Metger Consideration is
to be paid to a Person other than the Persen in whose name the surrendered Certificate is
registered, then the Merger Consideration may be paid to such a transferee so long as (A) the
surrendered Certificate is accompanied by all documents required w evidence and effect that
transfer and (B) the Person requesting such payment (1) pays any applicable transfer Taxes or
(2) establishes to the satisfaction of Parent and the Paying Agent that any such Taxes have
already been paid or are not applicable.

(lv)  No Other Rights. Until surrendered in accordance with this
Section 2.02(c¢), cach Certificate shall be deemed, from and after the Effective Time, to represent
only the right to receive the applicable Merger Consideration. Any Merger Consideration paid
upon the surrender of any Certificate shall be deemed to have been paid in full satisfaction of all
rights pertaining to that Certificate and the Shares formerly represented by it.

(d)  No Further Transfers. At the Effective Time, the stock transfer
books of the Company shall be closed and there shall be no further registration of transfers of the
Shares that were outstanding immediately prior to the Effective Time,




(¢)  Withholding Rights. Each of the Paying Agent, the Surviving
Corporation, the Company, Parent and Merger Sub shall be entitled to deduct and withhold from
the consideration otherwise payable pursuant to this Agreement to any holder of Shares or
Company Stock Options such amounts for Taxes as it is required to deduct and withhold with
respect to such payment under all applicable Tax Laws and pay such withholding amount over to
the appropriate Governmental Authority. To the extent that amounts are so withheld by the
Paying Agent, the Surviving Corporation, the Company, Parent or Merger Sub, as the case may
be, such withheld amounts shall be treated for all purposes of this Agreement as having been
paid tothe holder of the Shares or Company Stock Options, as the case may be, in respect of
which such deduction and withholding was made by the Paying Agent, the Surviving
Corporation, the Company, Parent or Merger Sub, as the case may be.

(H No Liability, None of Parent, the Surviving Corporation, the
Paying Agent or any other Person shall be liable to any holder of Certificates for any amount
properly paid {o a public official under any applicsble abandoned property, escheat or similar
Laws.

(8)  Investment of Exchange Fund. Parent shall direct the Paying
Agent to invest the Exchange Fund in United States Treasury Bills (or an investment portfolio or
fund investing only in United States Treasury Bills); provided, that no such investment or loss
thereon shall affect the Merger Consideration payable pursuant to this Article Il. Any interest
and other income resulting from such investment shall become a part of the Exchange Fund, and
any amounts in the Exchange Fund in excess of the amounts payable under Section 2,01(a) shall
be paid promptly to Parent upon request. '

{h) Termination of Exchange Fund. Without limiting Parent’s right 1o
receive interest and other income in respect of the Exchange Fund pursuant to Section 2.02(g),
any portion of the Exchange Fund that remains unclaimed by the holders of Certificates 180 days
after the Effective Time shall be delivered by the Paying Agent to Parent upon demand.
Thereafter, any holder of Certificates who has not complied with this Article 1 shali look only to
Parent for payment of the applicable Merger Consideration (subject to the terms of this
Agreement and abandoned property, escheat and other similar Laws).

{i) Lost, Stolen or Destroved Certificates. [f any Certificate is lost,
stolen or destroyed, upon the making of an affidavit of that fact by the Person claiming such

Certificate to be lost, stolen or destroyed and the posting by such Person of a bond in the form
and amount reasonably required by Parent as indemnity against any claim that may be made
against Parent on account of the alleped loss, theft or destruction of such Certificate, the Paying
Agent shell pay the applicable Merger Consideration to such Person in exchange for such lost,
stolen or destroyed Certificate,

Section 2.03. Treatment of Company Stock Options.

. (a)  Except as otherwise agreed in writing by Parent and the Company

prior to the Effective Time, immediately prior to the Eftective Time, all Company Stock Options
set forth in Section 3.03(e) of the Company Disclosure Letter, whether or not then exercisable,
shell be cancelled by the Company and shall no longer be outstanding thereafter. In




consideration for such cancellation and as seitlement of all rights with respect to any Company
Stock Option, the holder thereof shall thereupon be entitled to receive, immediately following
the Effective Time, a cash payment, without interest, from Parent in respect of such cancellation
in an amount (if any) equal to the product of (x) the number of shares of Company Common
Stock subject to such Company Stock Option, whether or not then exercisable, and (y] the
excess, if any, of the Merger Consideration over the exercise price per share of Company
Common Stock subject 1o such Company Stock Cption, reduced by any income or employment
Tax required to be withheld with respect to such payment.

(b)  As of the Effective Time, the Company Stock Option Plans shall
terminate and all rights under any provision of any other plan, program or arrangement providing
for the issuance or grant of any other interest in respect of the capital stock of the Company shall
be cancelled, other than the right to receive the amount, if any, payable under Section 2.03(a).

At and after the Effective Time, no Person shall have any right under the Company Stock
Options, the Company Stock Option Plans or any other plan, program or arrangement with
respect to equity securities of the Surviving Corporation or any Subsidiary thereof, except the
right 10 receive the amount payable under this Section 2.03.

(¢}  Prior to the Effective Time, the Company, the Company Board and
the compensation committee of the Company Board, as applicable, shall adopt any resolutions
and take any actions (including, if applicable, using the Company’s reasonable best efforts to
obtain any Company Employee consents) that may be necessary to effectuate the provisions of
Section 2.03(a), Section 2.03(b) and Section 2.01(¢).

(d)  The Company shall take all actions that may be necessary 1o
ensure that, from and after the Effective Time, none of Parent, Merger Sub or the Surviving
Corporation will be required 1o deliver shares of common stock or shares of capital stock of
Parent or Metger Sub or any of their Affiliates to any Person pursuant to or in settlement of
Company Stock Options at or after the Effective Time.

Section 2.04. ESPP. Prior to the Effective Time, the Company shall take such
actions as are necessary or advisable under the Staff Leasing Inc. Employee Stock Purchase Plan
(the *ESPP™) to provide that (a) on and after the date hereof no new Offering Period (as delined
in the ESPP) under the ESPP may be initiated and no new payroll deduction authorizations under
the ESPP may be given effect, (b) as of immediataly prior to the Effective Time, the ESPP shall
be terminated by the Company, and (c) the rights of participants in the ESPP with respect to any
Offering Period underway immediately prior to the Effective Time shall be determined by
treating the last Business Day prior to the Effective Time as the last day of such Offering Period
and, upon the last Business Day prior to the Effective Tune, each option to purchase shares of
Company Common Stock granted under the ESPP will be automatically exercised, subject to the
completion of the Merger, unless a participant of the ESPP withdraws from such otfer period.
Any remaining cash held in a participant’s account under the ESPP afier the ¢xereise of the
option to purchase shares of Company Common Stock granted under the ESPP on the last
Business Day prior to the Effective Time, as set forth in the preceding sentence, shall be
distributed 10 such participant as soon as practicable following the Effective Time. Prior to the
Effective Time, the Company shall take all actions {including, if appropriate, amending the terms
-of the ESPP) that are necessary to give effect to the transactions contemplated by this Section
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2.04. Each share of Company Common Stock purchased under the ESPP shail be sutomatically
converted into the right to receive the per share Merger Consideration on the same basis as all
other Shares, except that each such share shall be automatically converted into the right to
receive the per share Merger Consideration without the issuance of a Certificate.

Sectlon 2.05. Timing of Equity Rollover, Forthe avoidance of doubt, the parties
acknowledge and agree that, as provided under the Investor Commitment Letrer, the contribution
of Shares to Parent pursuant to the rollover commitments shall be deemed to occur immediataly
prior to the Effective Time and thus, such Shares shall not be converted into the right to receive
the Merger Consideration as provided in Scction 2.0t(a) but shall be cancetled as provided in
Section 2.01(b). ‘

ARTICLE UI
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hereby represents and warrants to Parent and Merger Sub that the
statements contained in this Article Il are rue and correct, except as set forth [n the disclosure
letter delivered by the Company 1o Parent and Merger Sub concurrently with the execution of
this Agreement (the “Company Disclogure Letter™), which Company Disclosure Letter shall be
arranged according to specific sections in this Article 11T and shall provide exceptions to, or
atherwise qualify in reasonable detail, only the corresponding section in this Article IT1, and to
such other sections of this Article 111 as would be readily apparent to a third party on the face of
such Company Disclosure Letter.

Section 3.01. QOrganization and Qualification. Each of the Company and its
Subsidiaries () is a corporation, limited company, limited partnership, limited liability company
or other entity duly organized, validly existing and in good standing under the Laws of the
jurisdiction of its organization and (b) has the requisite power and authority 1o own, lease and
operate its properties and to carry on its business as it is now being conducted, except, In the case
of clause (b), where the failure to have such power and authority has not had, and would not
reasonably be expected to have, a Company Material Adverse Effect. The Compeany and each of
its Subsidiaries is duly qualified or licensed as a foreign corporation to do business and is in
good standing (in each instance where such concepts are legally applicable) in each jurisdiction
where the character of the properties owned, leased or operated. by it or the nature of its business
makes such qualification or licensing necessary, except where the failure to be so qualified or
licensed and in good standing has not had, and would not reasonably be expected w have, a
Company Material Adverse Effect,

Section 3.02. Articles of Incorporation and Bylaws. The Company has made
available to Parent a correct and complete copy of the articles of Incorporation and the bylaws
(or similar organizational documents), cach as amended to date, of the Company and each
Subsidiary. Such articles of incarporation and bylaws (or similar organizational documents) are
in full force and effect.




Section 3.03. Capijtalization.

(a)  The authorized capital stock of the Company consists of
(i) 100,000,000 shares of Company Common Stock and (i) 10,000,000 shares of preferred stock,
par value $0.0! per share (“Company Preferred Stock™). As of February 28, 2009 (the
“Capitalization Date”), (A) 24,315,420 shares of Company Common Stock were issued and
outstanding, all of which are duly authorized, validly issued, fully paid and nonassessable and
were issued free of preemptive (or similar) rights, (B) 28,669 shares of Company Common Stock
were held in the treasury of the Company, (C) no shares of Company Common Stock were held
by its Subsidiaries, (D) no shares of Company Preferred Stock were issued and outstanding,
(E) 348,563 shares of Company Common Stock were subject to Company Stock Options that
have an exercise price per share that is less than or equal o the per share Merger Consideration,
(F) 960,229 shares of Company Common Stock were subject to Comnpany Stock Options that
have an exercise price per share that is greater than the per share Merger Consideration
(G) 226,197 shares of Company Common Stock were Restricted Stock (not including
Performance Based Restricted Stock), (H) 184,000 shares of Company Common Stock were
Performance Based Restricted Stock, and (1) 75,605 shares of Company Common Stock are
reserved for issuance pursuant to the ESPP. Since the Capitalization Date through the daw of
this Agreement, other than in connection with the issuance of Shares pursuant to the exercise of
Company Stack Options outstanding as of the Capitalization Date and set forth in Section
3.03(a) of the Company Disclosure Letter, thers has been no change in the number of shares of
outstanding or reserved capital stock of the Company (including Restricted Stock) or the number
of outstanding Company Stock Options. Section 3.03(a) of the Company Disclosure Letter sets
forth, as of the Capitalization Date, and as of the date hereof, (i) the number of shares of
Company Common Stock subject to each Company Stock Option granted under the Company
Stock Option Plans, including the exercise price of each such share, and (i) the number of shares
of Restricted Stock granted under the Company Stock Cption Plans.

(b  There are no (i) subseriptions, calls, contracts, options, warrants or
olher rights, agreements, arrangements, understandings, restrictions or commitments of any
character to which the Company or any Subsidiary is a party or by which the Company or any
Subsidiary is bound relating to the issued or unissued capital stock or equity interests of the
Company or any Subsidiary or obligating the Company or any Subsidiary to issue or sell any
shares of capital stock of, other equity interests in or debt securities of, the Company or any
Subsidiary, (ii) securities of the Company or securities convertible, exchangeable or exercisable
for shares of capital stock or equity interests of the Company or any Subsidiary, or (iii) equity
equivalents, stock appreciation rights or phanlom stock, ownership interests in the Company or
any Subsidiary or similar rights. All shares of Company Common Stock subject to issuance as
set forth in Section 3.03(a) are duly authorized and, upon issuance on Lhe ierms and conditions
specified in the instruments pursuant to which they are issuable, will be validly issued, fully paid
and nonassessable and free of preemptive (or similer) rights. There are no outstanding
contractual obligations or rights of the Company or any Subsidiary to repurchase, redeem or
otherwise acquire any sccurities or equity interests of the Company or any Subsidiary or to vorg
or to dispose of any shares of capital stock or equity interests of the Company or any Subsidiary.
None of the Company or any Subsidiary is a party 1o any shareholders® agreement, voting trust
agresment or registration rights agreement relating to any equity securities or equity interests of
the Company or any Subsidiary or any other Contract relating to disposition, voting or dividends
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with respect to any equity securlties or equity interests of the Company or of any Subsidiary. Ne
dividends on the Company Common Stock have been declared or paid from January 1, 2008
through the date of this Agreement. All of the Shares have been issued by the Company in
compliance in all material respects with applicable federal, state and loca! securities Laws. The
Company has not issued any Company Stock Options or Shares of Restricted Stock outside of
the Company Stock Option Plans. There are no outstanding bonds, debentures, notes or other
Indebtedness having the right to vote (or convertible into, or exchangeable for, securities having
the right to vote) on any matter for which the Company’s sharcholders may voie,

(¢). Section 3.03(c) of the Company Disclosure Letter sets forth a
correct and complete list of (i) al! plans, arrangements and agreements of the Company (the
“Company Stock Option Plans™) which provide for the issuance of options to purchase shares of
Company Common Stock (the “Company Stock Options™) or other equity based awards, and
(ii) any other stock award or equity based plans, arrangements or agreements of the Company or
any Subsidiary. The Company has made available to Parent correct and complete copies of all
such plans, arrangements and agreements, and all forms of options and other stock-based awards
issued thereunder.

{d)  All Company Stock Options have an exercise price per share that
was not less than the “fair market value” of a share of Company Common Stock on the date of
grant, as determined in accordance with the wrms of the applicable Company Stock Option Plans
and, to the extent applicable, a reasonable interpretation of Sections 162(m), 409A and 422 of the
Code. No change is expected in respect of any prior financial statements relating io expenses for
stock-based compensation. There is no pending audit, investigation or inquiry by any
Governmental Authority or by the Company (directly or indirectly) with respect (o the
Company’s stack option granting practices or other equity compensation practices, The grant
date of each Company Stock Opticn is on or after the date on which such grant was authorized
by the Company Board.

{e)  Each outstanding share of capital stock (or other unit of equity
interest) of each Subsidiary is duly authorized, validly issued, fully paid and nonassessable
(where such concepts are legally applicable} and is free of presmptive (or similar) rights, and
each such share, unit or other equity interest is owned by the Company, by one or more wholly
owned Subsidiaries of the Company, or by the Company and on¢ or more wholly owned
Subsidiaries of the Company, free and clear of all options, rights of first refusal, agreements,
limitations on the Company’s or any Subsidiary’s voting, dividend or transfer rights, charges and
other encumbrances or Liens of any nature whatscever. A correct and complete list of all the
Subsidiaries, together with the jurisdiction of incorporation of each Subsidiary, is set forth in
Section 3.03(e) of the Company Disclosure Letter. '

H Section 3.03(f) of the Company Disclosure Letier sets forth a
correct and complete list of any and all Persons who are not Subsidiaries but of which the
Company directly or indirectly owns an equity or similar interest, or an interest convertible into
or exchangeable or exercisable for an equity or similar interest (collectively, the “Investments™),
The Company or one or more wholly owned Subsidiaries, as the case may be, owns all
Invesiments free and ¢lear of al] Liens, and there are no outstanding contractual obligarions of
the Company or any Subsidiary permitting the repurchase, redemption or other acquisition of any
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of its interest in the Investments or requiring under any circumstances the Company or any
Subsidiary to repurchass, redeem or otherwise acquire the capital stock of any other Person in
such Lnvestments, or provide funds to, make any investment (in the form of a loan, capital
contribution or otherwise) in, provide any guarantee with respect to, or assume, endorse or
otherwise become responsible for the obligations of, any Investment.

(g}  Asofthe date of this Agreement, the only outstandmg
Indebtedness for borrowed money of the Company and the Subsxdlanes is set forth in Section
3.03(g) of the Company Disclosure Letter,

(h)  None of the eriterion for the vesting of the Performance Based
Restricted Stock is, or will be, satisfied at the Effective Time, none of the shares of Performance
Based Restricted Stock will vest at the Effective Time and such Performance Based Restricted
Stock shall be automatically cancelled without any consideration at the Effective Time.

Section 3.04, Minute Books. The Company has made available to Parent correct
and complete copies of the minutes of all meetings of the boards of dirgctors and each committee
of the boards of directors of the Company held since January 1, 2006 through December 17,
2008. Such minutes accurately reflect in all marerial respects the material events and discussions
that occurred at such meetings.

Section 3.05. Awthorily Relative to This Agreement. The Company has all

necessary corporate power and authority to execute and deliver this Agreement, to perform its
obligations hereunder and, subject to obtaining the Shareholder Approval and the filing of the
Articles of Merger, to consummate the Merger and the other transactions contemplated by this
Agreement to be consummated by the Company (the “Qther Trangagtions™). The exeoution,
delivery and performance of this Agreement by the Company and the consummation by the
Company of the Merger and the Other Transactions have been duly and validly aathorized by all
necessary corporate action, and no other corporate actions on the part of the Company are
necessary to authorize this Agreement or to consummate the Merger or such Other Transactions
(other than the Shargholder Approval and the filing of the Articles of Merger). This Agreement
has been duly and validly executed and delivered by the Company and, assuming the due
authorization, execution and delivery by Parent and Merger Sub, constitutes a lepal, valid and
binding obligation of the Company, enforceable against the Company in accordance with its
terms, subject to the effect of any applicable bankropicy, insoivency (including all Laws relating
to fraudulent transters), reorganization, moratorium or similar Laws affecting creditors’ rights
generally and subject to the etfect of general principles of equity.

Section 3.06, No Conflict: Reguired Filings and Consents.

(a) The execution and delivery of this Agreement by the Company do ,
not, and the performance of this Agreement by the Company and, subject to obtaining the |
Shareholder Approval and the filing of the Articles of Merger, the consummation by the
Company of the Merger and the Other Transactions will not, (i) conteavene, contlict with, violate
or result in a breach of the articles of incorporation or bylaws of the Company (or similar
organizational documents of any Subsidiary), correct and complete copies of which have been
provided to Parent prior to the date hereof, (ii) assuming that all consents, approvels and other

1
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authorizations described in Section 3.06(b) have been obtained and that all filings and other
aclions described in Section 3.06(b) have been made or taken, contravene, conflict with or
violate any U.S. federal, state or local or foreign statute, law, ordinance, regulation, tule, code,
executlve order, judgment, decree or other order (“Law’™) applicable to the Company or any
Subsidiary or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (iii) result in any breach or violation of, or constitute a default under (with or without
notice or lapse of time or both), require consent or result in a loss of a benefit under, give rise to
an obligation under, give to others any right of termination, amendment, acceleration or
cancellation of, or result in the creation of a Lien on any property or asset of the Company or any
Subsidiary pursuant to, any ncte, bond, mortgage, indenture, contract, agreement, lease, license,
permit, franchise or other binding commitment, instrument or obligation, including all
amendments, modifications and supplements thereto (each, a “Contract™}, in each case, to which
the Company or any Subsidiary is a party or by which the Company or any Subsidiary or any
property or asset of the Company or any Subsidiary is bound or affected, except, with respect to
clauses (ii) and (iii) for any such conflicts, violations, breaches, defaults or other oceurrences
which have not had, and would not reasonably be expected to have, a Company Material
Adverse Effect.

{(b)  The execution and delivery of this Aaresment by the Company do
not, and the performance of this Agreement by the Company and the consummation by the
Company of the Merger and the Other Transactions do not and will not, require any consent,
approval, authorization or permit of, or filing with or notification to, any supranational, national,
provincial, federal, state or local government, regulatory, self-regulatory or administrative
authority, or any court, agency, commission, tribunal, ¢r judlelal or arbitral body or self-
regulated entity, whether domestic or foreign, (a “Governmental] Authority™}, except for
(i) applicable disclosure raquirements of the Securities Exchange Act of 1934 (the “Exchange
Act™), (ii) the pre-merger notification requirements of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 (the “HSR Act™), (iii) the filing with the Securities and Exchange
Commission (the “SEC™) of a proxy statement relating to the approval of this Agreement by the
Company’s shareholders (as amended or supplemented from time to time, the “Proxy
Statement”), (iv) any filings required by, and any approvals required under, the rules and
regulations of the Nasdaq, (v) any consents, approvals, authorizations or permits of, or filings or
registrations with or notifications to, any Governmental Authority required by any PEO Law and
set forth in Section 3.06(b)(v) of the Company Disclosure Letter (except for such consents,
approvals, authorizations, permits, fllings and notifications required to be given or made after the
Effectlve Time), (v) the filing of the Articles of Merger as required by the FBCA and (vii) such
ather consents, approvals, authorizations or permits of, or filings or registrations with or

notifications to, any Governmental Authority that if not obtained or made would not be material -

to the Company or Parent or materially adversely affect the ability of the parties 1o consummate
the Merger on the terms set forth herein and within the timeframe in which the Merger would
otherwise be consummated in the absence of the need for such consent, authorization, permit,
filing, approval, notifications or registration.

Section 3.07, Permits; Compliance with Laws,

(2)  Each of the Company and each Subsidiary is in possession of all
franchises, grants, authorizations, licenses, permits, casements, variances, exceptions, consents,




certificates, approvals and orders of any Governmental Authority necessary for each such entity
to own, lease and operate its properties or to carry on its business as it is now being conducted
(the “Company Permiis™), and all Company Permits are in fuil force and effect, in each case
except as has not had, and would not reasonably be expected to have, a Company Material
Adverse Effect. Except as has not had, and would not reasonably be expected to have, &
Company Material Adverse Effect, no default or violation has occurred under any Company
Permit and no notice of a default or violation thereof has been received from any Governmental
Authority. Neither the Company nor any Subsidiary has recelved any notification from any
Governmental Authority revoking, suspending or cancelling, or threatening 1o revoke, suspend or
cancel, any such Company Permit, except as has not had, and would not reasonably be expected
to have, a Company Material Adverse Effect.

(b)  Exocept as has not had, and would not reasonably be expected to
have, 8 Company Material Adverse Effect, each of the Company and each Subsidiary is, and at
all times since January 1, 2006, has been, in compliance with all Company Permits and all Laws
applicable to such Person or by which any property or asset of such Person is bound or affected,
and has not received notice of any violation of any such Law.

(¢)  Each of the principal executive officer of the Company and the
"principal financial officer of the Company (or each former principal executive officer of the
Company and each former principal financial officer of the Company, as applicable) has made
all centifications required by Rule 13a-14 or 15d-14 under the Exchange Act and Sections 302
and 906 of the Sarbanes-Oxley Act of 2002 (the “SOX Act™) with respect to the SEC Reports,
and the statements contained in such certifications are true and accurate. For purposes of this
Agrecment, “principal executive officer” and “principal financial officer” shall have the
meanings given to such terms in the SOX Act. Neither the Company nor any of its Subsidiaries
has outstanding, or has arranged any outstanding, “sxtensions of credit” 10 directors or executive
officers within the meaning of Section 402 of the SOX Act since the enactment of the SOX Act.
To the Knowledge of the Company, the Company’s independent registered public accounting
firm and the Company’s principal executive officer and principal financial officer will be able to
give, without qualification, the certificates and attestations required pursuant to the SOX Act
when due,

{d)  The Company has (i} designed disclosure controls and pracedures
{as defined in Rules 13a-15(e} and 15d-15(¢) under the Exchange Act) to provide reasonable
assurance that material information relating to the Company, including its consolidated
Subsidiaries, is made known to its principal executive officer and principal financial officer,
(ii) designed internal control over financial reporting (as defined ia Rules 132-15(f) and
15d-15(f) under the Exchange Act) Lo provide reasonable assurance regarding the reliability of
financial reporting and the preparation of financial statements for external purposes in
accordance with GAAP, (iii) evaluated the effectiveness of the Company’s disclosure controls
and procedures and, to the extent required by applicable Law, presented in any applicable SEC
Report that is a report on Form | 0-K or Form 10-Q or any amendment therele iis conclusions
about the effectiveness of the disclosure controls and procedures as of the end of the period
covered by such report or amendment based on such evaluation and (iv) to the extent required by
applicable Law, disclosed in such report or amendment any change in the Company’s intemal
contro| over financial reporting that occurred during the period covered by such report or
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amendment that has materially affected, or is reasonably likely 1o materially affect, the
Company’s internal control over financial reporting.

. ()  The Company has disclosed, based on the most recent evaluations,
to the Company's independent registered public accounting firm and the audit committee of the
Company Board (i) any significant deficiencies or material weaknesses in the design or operation
of internal control over financial reporting (as defined in Rule 13a-15(f) of the Exchange Act)
which are reasonably likely to adversely affect the Company’s ability 1o record, process,
summarize and report financial data or (ii) any fraud, whether or not material, known to the
Company that involves management or other employees who have a significant role in the
Company’s internal control over financial reporting. Since January 1, 2006, the Company has
not received any complaint, allegation, assertion or ¢laim that the Company has engaged in
unlawful accounting or auditing practices. The Company is in compliance with the applicable
listing and other rules and regulations of the Nasdaq.

Section 3.08. ilings; Financial Statements: Undisclosed Liabilities,

(a) The Company has timely filed with the SEC all forms, reports,
statements, schedules, certifications and other documents (including exhibits) required to be filed
by it with the SEC since January 1, 2006 (collectively, the “SEC Reports™). The SEC Reports
(including any documents or information incorporated by reference therein and including any
financial statements or schedules included thergin) (i) at the time they were filed complied in all
maierial respects with all applicable requirements of the Securities Act of 1933 (the “Securities
Act™), the Exchange Act, the SOX Act and, in each case, the rules and regulations promulgated
thereunder, and (ii) did not, at the time they were filed, or, if amended, as of the date of such
amendment, contain any untrue statement of a material fact or omit to state a material fact
required to be stated therein or necessary In order to make the statements made therein, in the
light of the circurnstances under which they were made, not misleading, except to the extent
corrected at least three Business Days prior to the date hereof by a subsequently filed SEC
Report. No Subsldlary is subject to the periodic reporting requirements of the Exchange Act or
is or has been otherwise required to file any form, repon, statement, schedule, certification or
other document with the SEC, any foreign Governmental Authority that pecforms a similar
function to that of the SEC or any securities exchange or quotation system, The Company has
made available to Parent copies of all material correspondence between the SEC, on the one
hand, and the Company and any of the Subsidiaries, on the other hand, since January 1, 2006
through the date of this Agreement.

~ (b)  Each of the consolidated financial statements (including, in each
tase, any notes and schedules thereto) included or incorporated by reference in the SEC Reports
complied in all material respects with the applicable accounting requirements and rules and
regulations of the SEC, was prepared In accordance with United States generally accepted
accounting principles (“GAAP*) applied on a consistent basis throughout the periods indicated
(except as may be indicated in the notes thereto or, in the case of unaudited interim financial
statements, as may be permitied by the SEC on Forms 10-Q, 8-K or any successor form under
the Exchange Act) and fairly presents, in all material respects, the consolidated financial
position, results of operations and cash flows of the Company and its Subsidiaries as at the
respective dates thereof and for the respective periods indicated therein (subject, in the case of

13-




unaudited financial statements, to normal and recurring year-end adjustments). All of the
Subsidiaries are consolidated for accounting purposes. Except as reflected in the financial
statements included in the SEC Reports as of December 31, 2007 or otherwise disclosed in the
SEC Reports filed at least five Business Days prior to the date hereof, neither the Company nor
any of its Subsidiaries is a party to any material off-balance sheet arrangements (as defined in
Itern 303 of Regulation S-K promulgated undcr the Exchange Act).

(¢ The Company has not had any material dispute with Deloitte &
Touche LLP regarding accounting matters or policies during any of its past two full fiscal years
or during the current fiscal year that is currently outstanding or that has resulted in any
restatement of the financial statements of the Company and its Subsidlaries. Without limiting
the generality of the foregoing, Deloitte & Touche LLP has not resigned nor been dismissed as
independent public accountant of the Company 4s a result of or in connection with any
disagreement with the Company on a matter of accounting practices which materially impacts or
would require the restatement of any previously issued financial statements, covering one or
more years or interimn periods for which the Company Is required to provide financial statements,
such that they should no longer be relied on. No investigation by the SEC with respect to the
Company or any of its Subsidiaries is pending or, to the Knowledge of the Company, threatened.

(d)  Except as and to the extent set forth on the consolidated balance
sheet of the Company and its consclidated Subsidiaries as at December 31, 2007, included in the
Company's Annual Report on Form 10-K for the fiscal year ended December 31, 2007, neither
the Company nor any Subsidiary has any material liability or obligation of any nature (whether
accrued, absolute, contingent, inchoate cr otherwise) (collectively, *Liabililies'), except for
Liabilities to the extent fully and adequately disclosed in any SEC Report filed at least three
Business Days prior to the date hereof or incurred in the ordinary course of business and in a
manner consistent with past practice since December 31, 2007,

Section 3.09. Affiliate Transactions. Except as set forth in the SEC Reports filed
at least three Business Days prior to the date hereof, there are no transactions, Contracts,
arrangements or understandings between (a) the Company or any of its Subsidiaries, on the one
hand, and (b) any Affiliate of the Campany (other than any of its Subsidiaries), on the other
hand, of the type that would be required to be disclosed under ltem 404 of Regulatlon S-K
promulgated under the Exchange Act.

Section 3.10. Absence of Certain Changes oc Events. From December 31, 2007
through the date of this Agreement, there has not occurred any Company Material Adverse
Effect or any event, circumstance, development, occurrence, change or effect that would
rcasonably be expected to have a Company Material Adverse Effect. Since December 31, 2007,
and prior to the date of this Agreement, except as expressly contemplated by this Agreement, (a)
the Company and its Subsidiaries have conducted their businesses only in the ordinary course of
business and in a manner consistent with past practice and (b) except as set forth in the SEC
Reports filed at least three Business Days prior to the date hereof, neither the Company nor any
Subsidiary has taken any action or agreed to take any ection that would have been prohibited by
Section 5.01(¢), Section 5.01(h), Section 5.01(j), Section 5.01(1), Section 5.01(n), Section
5.01(q) or Section 5.01(s) had this Agreement been in effect during such period.
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Section 3.11. Absence of Litiration. There is no litigation, suit, ¢laim, action,
proceeding, hearing, petition, grievance, complaint or investigation (an “Action™) pending or, to
the Knowledge of the Company, threatened, against the Company or any Subsidiary, or affecting
any property or asset of the Company or any Subsidiary, by or before any Governmental
Authority or arbitrator which has had or, if adversely determined would reasonably be expected
10 have, a Company Material Adverse Effect, Neither the Company nor any Subsidiary nor any
property or asset of the Company or any Subsidiary is subject to any order, writ, judgment,
injunction, decree, determination or award of, or, to the Knowledge of the Company, any
continuing investigation by, any Governmental Authority, except as has not had, and would not
reasonably be expected to have, a Company Material Adverse Effect.

Section 3.12.  Employee Benefit Plans.

(a) Section 3.12(a) of the Company Disclosure Letter sets forth a
correct and complete list of (i) all employee welfare benefit plans (as defined in-Section 3(1) of
the Employee Retirement Income Security Act of 1974 (“ERISA™), (ii) all employee pension
beneflt plans (as defined in Section 3(2) of ERISA) and (iii) all other matetial employee benefit
plans, programs, policies, agreements or arrangements, including any material deferred
compensation plan, incentive plan, bonus plan or arrangement, stock option plan, stock purchase
plan, stock award plan or other equity-based plan, change in control agreement, retention,
severance pay plan, dependent care plan, sick leave, disability, death benefit, group insurance,
hospitalization, dental, life, any fund, trust or arrangement providing health benefits including
multiemployer welfare arrangements, a mukiple employer welfare fund or arrangement, cafeteria
plan, employee assistance program, scholarship program, employment contract, retention
incentive agreement, termination agreement, severance agreement, noncompetition agreement,
consulting agreement, confidentiality agreement, vacation policy, employee loan, or other similar
plan, agreement or arranpement, whether written or oral, funded or unfunded, whether or not
subject to ERISA, or actual or contingent that (A) is maintained, sponsored or contributed to by
the Company or any of its ERISA Affiliates as of the date of this Agreement for the benefit of
current employees of the Company or any of its ERISA Affiliates (other than Worksite
Employees) (the “Company Employees”), former Company Employees or their beneficiaries,
consultants or directors of the Company or Worksite Employees (collectively, the “Affected
Emplovees™), or (B) was previously maintained, sponsored or contributed to by the Company or
any of its ERISA Affiliates for the benefit of the Affected Employees or their beneflciaries and
with respect to which the Company has or, to the Knowledge of the Company, would reasonably
be expected to have any Liabllity as of the date of this Agreement (the “Plans’). With respect to
each Plan maintained, sponsored or contributed to by the Company or the Subsidiaries which are
ERISA Affiliates (each, a “Company Plan™), the Company has provided to Parent a correcl and
complete copy (where applicable) of (1) ¢ach such Plan document (or, where such Plan has not
been reduced to writing, 2 summary of all material Plan terms of such Plan), (2) each trust or
funding arrangement maintained in connection with each such Plan, (3) the three most recently
filed annual reports on Intemal Revenue Service (the “IRS™) Form 5500 or any other annual
report required by applicable Law, as applicable, (4) the most recently received IRS
determination letter for each such Plan, (5) the three most recently prepared actuarial reports and
financial statements in connection with each such Plan, as applicable, (6) the most recent
summary plan description, any summaries of material modification, any employee handbooks
and any material written communications (or a description of any material oral communications)
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by the Company or the Subsidiaries to any Affected Employee coricerning the benefits provided
under any such Plan and (7) any other documents in respect of any such Plan reasonably
requested by Parent.

(b)  None of the Company or any other Person or entity that, together
with the Company, is, was or, 10 the Knowledge of the Company, would reasonably be expected
10 be treated as a single employer under Section 414(b), (c) or (m} of the United States Internel
Revenue Code of 1986 (the “Code™) as in effect on the date of this Agrzement (each, together
with the Company, an “ERISA Affiliate™), has now or at any time within the pasl six years (and
in the case of any such other Person or entity, only during the period within the past six years
that such other Person or entity was an ER1ISA Affiliate) contributed to, spansored or maintained,
or has continuing Liability (contingent or otherwise) in respect of (i) a defined benefit pension
plan (within the meaning of Section 3(2) of ERISA) subject to Section 302 of ERISA,

Section 412 of the Code or Title [V of ERISA or (ii} a multiemployer plan (within the meaning
of Section 3(37) or 4001(a)(3) of ERISA) (a “Multiemplover Plan™),

(¢) . (i) Each Company Plan has been maintained and operated in
material compliance with its terms and applicable Law, including ERISA, the Code, COBRA
and any other applicable Laws, including the Americans with Disabilities Act of 1990, the
Family and Medical Leave Act of 1993 and the Health Insurance Portability and Accountability
Act of 1996, (ii) with respect to cach Company Plan, all material reports, réturns, notices and
other material documentation that are required 1o be timely filed with or furnished to the IRS, the
[nited Stales Department of Labor (the “DOL™) or any other Governmental Authority, or to the
participants or beneficiaries of such Plan have been filed or furnished on a timely basis, (iii) each
Company Plan that is intended to be qualified within the meaning of Section 401(a) of the Cade
has received a favorable determination letter from the IRS to the effect that the Plan satisfies the
requirements of Section 401(a} of the Code and that its related trust is exempt from taxation
under Section 501(a) of the Code and to the Knowledge of the Company no facts or
circumstances exist which would reasonably be expected to cause the loss of such quafification
or exemption. :

(d)  With respect to any Company Plen, (i) no material Liens or
Actions (other than routine claims for benefits in the ordinary course) have been filed or are
pending against the Company or any Company Plan or, to the Knowledge of the Company,
threatened, and (ii) no administrative investigation, audit or other administrative proceeding by
the DOL or the IRS, including any voluntary compliance submission through the IRS's
Employee Plans Compliance Resolution System or the DOL’s Voluntary Fiduciary Correction
Program, is, to the Knowledge of the Company, pending, in progress or threatened, except as has
not had, and would not reasonably be expected to have, a Company Malerial Adverse Effect.

{e) To the Knowledge of the Company, neither the Company nor any
Subsidiary which is an ERISA Affiliate has engayged in a non-exempt “prohibited transaction™
within the meaning of Section 406 of ERISA or Section 4975 of the Code involving a Plan. To
the Knowledge of the Company, no fiduciary has any material Liability for breach of fiduciary
duty or any material liability for any other failure to act or comply with the material requirements
of ER1SA in connection with the administration or investment of the assets of any Company
Plan.
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()  Neither the execution and delivery of this Agreement nor the
consummation of the transactions contemplated hereby will (either alone or in combination with
another event) (i) result in any payment becoming due, or increase the amount of any
compensation due, to any Affected Employes, (ii) increase any benefits otherwise payable under
any Plan, (iii) resulr in the acceleration of the time of payment or vesting of any such
compensation or benefits, (iv) result in any payment including severance, that would be
considered an “excess parachute payment” within the meaning of Section 280G of the Code and
the regulations and guidance promulgated thersunder, or (v) to the Knowledge of the Company,
result in any payment thet may not be fully deductible as a result of Sectlon 162(m) of the Code.
None of the Company or any Subsidiary is a party to any Contract, arrangement, agreement or
plan pursuant to which it is bound to compensate any Person for any excise or other additional
Taxes pursuant to Section 409A or 4999 of the Code.

(g}  All contributions (including all employer contributions and
employee salary reduction contributions) or premium payments required to have been made
under the terms of any Plan or applicable Law (including 29 C.F.R. Section 2510.3-102), as of
the date hereof have in all material respects been timely made or accrued,

(h) Except for the continuation coverage requirements under Section
4980B of the Code and Sections 60) through 608, inclusive, of ERISA, which provisions are
hereinafter referred to collectively as “COBRA™ or applicable state laws and except for benefiis
provided with the sole cost to be borne by an Affected Employee, the Company has no
abligation to provide benefits to current or former Affected Employees or their respective
employees (including Worksite Employees) or their respective dependents following termination
of employment under any of the Plans that are employee welfare benefit plans.

(i) Each Plan that is a pension plan, within the meaning of
Section 3(2) of ERISA, that is intended to be qualified under Section 401(a) of the Code either
(i) has been maintained in all material respects as a muitiple employer plan (as that term is
defined in Section 4{3(¢) of the Code) from and after May 13, 2002, or (ii) has been the subject
of timely and appropriate remedial action taken in accordance with IRS Revenue Procedure
2002-21.

(5) - Tothe extent that the Company has reasonably determined that any
Company Plan constitutes 4 “non-qualified deferred compensation plan” within the meaning of
. Section 409A of the Code, such Company Plan has been operated in materia) compliance with
Section 409A of the Code and applicable Law. To the Knowledge of the Company, no Company
Stock Option outstanding as of the date hereof provides for a deferral of compensation subject to
Section 409A of the Code.

Section 3.13. Labor and Employment Matters.

(a)  Section 3.13(a) of the Company Disclosure Letter contains a
correct and complete list of all of the Company Employees (with name redacted) who earn at
least $85,000 per year, together with each such Company Employee's title or Job description,
work location, and annualized salary or hourly wage rate.
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()  Neither the Company nor any Subsidiary is, or at any time has
been, a party to any collective bargaining agreement or other labor union agreements applicable
1o Company Employees, nor is any such collective bargaining agreement being negotiated, nor,
10 the Knowledge of the Company, are there any Company Employees represented by a works
council or a labor organization or activities or proceedings of any labor unjon to organize any
Company Employees. Except as has not had, and would not reasonably be expected to have, a
. Company Material Adverse Effect, no work stoppage or labor strike against the Company or any
Subsidiary is pending or, to the Knowledge of the Company, threatened. 1o the Knowledge of
the Company, the Company and its Subsidiaries (i) have no matarial direct Liability with respect
to any misclassification of any Persons as an independent contractor rather than as an employee,
(ii) are in material compliance with a reasonable interpretation of all applicable and foreign,
federal, state and local Laws respecting employment, employment practices, labor relations,
employment discrimination, safety, terms and conditions of employment and wages and hours, in
each case, with respect to Company Employees, and (ili) have not received any written remedial
order or notice of offense under any applicable and material occupational health and safety Law
alieging any material Liability.

(c) The Cornpany has not incurred, and does not reasanably expect 10
incur, any Liability or obligation under the Worker Adjustment and Retraining Notification Act;
and the regulations promulgated thereunder (the “WARN Act™), or any similar state or local Law
which remains unsatisfied,

{d)  Tothe Knowledge of the Company, there is no unfair labor
practice charge or complaint against the Company involving or related 1o Company Employees
pending or threatened, before the National Labor Relations Roard or any court,

() The Company and each of its Affillates are in material compliance
with a reasonable interpretation of all applicable federal, state, local and foreign Laws
concerning the employer-employee relationship with respect to Worksite Employees. Except as
has not had, and would not result in 4 material Liability, there are no pending, or to the
Knowledge of the Company, threatened, Actions, filed by Worksite Employees against the
Company or any of its Affiliates concerning: (i) wages, compensation, bonuses, commissions,
awards or payroll deductions, or equal empicyment or human rights violations regarding a
legally protected classification, (i) unfair labor practices, (iii) grievances or arbitrations pursuant
10 current or expired collective bargaining agreements, (iv) oscupational safety and health, (v)
workers' compensation (vi) wrongful ermination, negligent hiring, invasion of privacy or
defamation, or (vii) immigration Law.

Section 3.14, Real Property.

(a)  QOwned Properties. Neither the Company nor any Subsidiary owns,
or at any time within the past six years has owned, any real property.

(b)  Leased Properties. Section 3.14(b) of the Company Disclosure
Letter sets forth by address a correct and complete list of the real property leased, subleased,
licensed, used or accupled by the Company or any Subsidiary (collectively, the “Leased
Properties™), with any guaranty given by the Company or any Subsidiary in connection
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therewith. The Company or cne of its Subsidiaries has a valid Jeasehold interest in all of the
Leased Properties, free and clear of all Liens, except (i} Liens for current Taxes and assessments
not yet past due, (ii) inchoate mechanics® and materialmen’s Liens for construction in progress,
(ili) workmen’s, repairmen’s, warehousemen’s and carriers’ Liens arising in the ordinary course
of business of the Company or such Subsidiary consistent with past practice and (iv) all Liens
and other imperfictions of title (including matters of record) and encumbrances that do not
materially interfere with the conduct of the business of the Company and the Subsidiaries that,
taken as a whole, have not had, and would not reasonably be expected 1o have, a Company
Material Adverse Effect (collectively, the “Permined Liens™). Correct and complete copies of all
Contracts under which the Company or any of its Subsidiaries leases, subleases, licenses, uses or
occupies the Leased Properties (the “Leases™) have been provided to Parent. Except as has not
had, and would not reasonably be expected to have, @ Company Material Adverse Effect, (A) the
Cornpany or one of its Subsidiaries hax the right to the use and occupancy of the Leased
Praperties, subject to the terms of the applicable Lease relating thereto and Permitted Liens, and
(B) the Leases are in full force and eftect, all rent and other sums and charges payable by the
Company or one of its Subsidiaries as tenant of subtenant thereunder are current, no notice of
default or termination is outstanding, no termination event or condition or uncured default on the
part of the Company or one of its Subsidiaries or, 10 the Knowledge of the Company, the
landlord, exists or has occurred, and no event has occurred and no condition exists which, with
the giving of notice, the lapse of time or both, would constitute such a default or termination
event or condition,

(¢)  The Leased Properties constitute all of the real property and
interests in real property used by the Company or its Subsidiaries in connection with the
businesses of the Company and its Subsidiaries, respectively.

Section 3.15. Intelleciual Property.

(a) Section 3.15(a) of the Company Disclosure Letter sets forth 2
correct and complete list of all registered trademarks and registered service marks, trademark and
service mark applications, copyright registralions, patents and parent applications and domain
name registrations currently owned by the Company und its Subsidiaries (collectively, the
“Scheduled Intellectual Property™) and all material Third Party Licenses. Except as has not had,
and would not reasonably be expected to have, a Company Material Adverse Effect, each
registration and application for registration for the Scheduled Intellectual Property has been duly
registered or applied for with the U.S. Patent and Trademark Office, U.S. Copyright Office, or
other appropriate or equivalent Governmental Authority in other jurisdictions, all registrations
and applications for registration for the Scheduled Intellectua] Property are in full force and
effect and applications, renewals and other similar fees for the Scheduled Intellectual Property
have been properly paid and are current, There are no actual or, to the Knowledge of the
Company, threatened opposition proceedings, reexamination proceedings, cancellation
proceedings, interference proceedings or other similar actions challenging the validity, existence
or ownership by the Company or its Subsidiaries of any item of the Scheduled Intellectual

Property.

(b)  Except as has not had, and would not reaschably be expected to
have, a Company Material Adverse Effcet (i) the Company and its Subsidiaries own or have a
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valid right to use, pursuant to a license agreement, all material 1ntellectual Property used in, or
necessary for, the operation of the business of the Company and the Subsidiaries as currently
conducted, free and clear of ail Liens, {il) to the Knowledge of the Company, the operation of the
business of the Comipany and its Subsidiaries as currently conducted dees not infringe,
misappropriale or violate (“Infrineg”) any Intellectual Property right of any third party, and

(iil) no ¢laim or demand has been given in writing to the Company or any Subsidiary that the
operation of the business of the Company or any Subsidiary as currently conducted Infringes the
Intellectual Property rights of any third party.

(c)  Except as has not had, and would not reascnably be expected to
have, a Company Material Adverse Eftect, with respect to the Intellectual Property rights that are
owned by the Company or any of jts Subsidiaries (except for portions thereof that consist of third
party products licensed to the Company or ils Subsidiaries from others), including the Scheduled
Intellectual Property, (collectively, the “QOwned [nrellectual Property™), the Company or a
Subsidiary is the owner of the entire right, title and interest in and to such Owned Intellectual
Property and is entitled to use the QOwned Inteliectual Property in the current operation of its
respective business. Except as has not had, and would not reasonably be expected 1o have, a
Company Malerial Adverse Effect, to the Knowledge of the Company, no Person is engzaged in
any activity that Infringes any material item of the Owned intellectual Property.

(d)  The Company and its Subsidiaries ar¢ laking commercially
reasonable actions to protect, preserve and maintain all material items of the Owned Inteliectual
Property and to maintain the confidentiality and secrecy of material confidential information,
trade secrets and proprietary information owned or used by the Company and its Subsidiaries,
including causing sll current employees and consultants to enter into non-disclosure agreements.
To the Knowledgz of the Company, (i) there has not been an unauthorized disclosure of any
material confidential information, trade secrets or proprietary information (including Customer
Information) owned or used by the Company or any Subsidiary, (ii) there has not been any
breach of the Company's or any Subsidiary’s information security procedures wherein any such
information has been disclosed without authorization to a third Person, (1{i) the Company and iis
Subsidiaries have complied with applicablé contractual and legal requirements peortaining to
informalion privacy and security (including the requirements under cach Privacy Policy), and
(iv) no complaint relating to an improper use or disclosure of, or a breach in the security of, any
such information has been made against the Company or any Subsidiary.

(e)  Tothe Knowledge of the Company, the Company and ils
Subsidiaries use the Intellectual Property af third parties only pursuant to valid, effective writen
or published [icense agreements (collectively, the “Third Party Licenses™) that will allow the
continued use after Closing, without the need to obiain any consent or authorization, of such
Intellectual Property under license sireements that require annual payments of more than
$500,000 or aggregate payments of more than $1,000,000, consistent with the past practices of
the Company and its Subsidiaries.

H Section 3.15(f) of the Company Disclosure Lenter sets forth a
correct and complete fist of afl material Computer Software used by the Company or the
Subsidiaries in the operation of the business of the Company and the Subsidiaries as currently
conducted (other than retail-available off-the-shelf software having a license or annual
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subscription fee al or below $5,000.00). With respect to alt material Computer Software owned
by the Company or its Subsidiaries (the “Qwned Software™), the Company or a Subsidiary is in
actual possession and conwol of the applicable spurce code, object code, code writes, notes,
documentation, and know-how to the extent required for use, distribution, development,
enhancement, maintenance and support of such Owned Software. Except as has not had, and
would not reasonably be expected to have, a Company Material Adverse Effect, nelther the
Company nor any of its Subsidiaries has disclosed source code for Owned Software to a third
party outside of the scope of a written agreement that reasonably protects the Company’s or its
Subsidiary’s rights in such source ¢ode, To the Knowledge of the Company, no Person other
than the Company and the Subsidiaries is in possession of, or has rights in, any source code for
Owned Software. Other than pursuant to agreements entered into {n the ordipary course of
business, no Persan ather than the Comps.ny and its Subsidiaries has any rights to use any
Owned Software.

(g)  The Company and each of its Subsidiaries has a published privacy
policy (cach, a “Privacy Policy”) regarding the collection and use of information, including non-
public financial information, from customers and other parties (the “Customer Information™),
that discloses the manner and methods by which it collects, uses and discloses Customer
Information. The consummation of the transactions contemplated by this Agreement will not
violate the Privacy Policy of the Company or any of its Subsidiaries. The Company and each of
its Subsidiaries has adopted an information security program designed to protect Customer
Information and has adopted commercially reasonable security measuras and safeguards to
protect the Customer [nformation from illegal or unauthorized access.

Section 3.16. Taxes.

(a) The Company and the Subsidiaries have (i) timely filed or caused
to be filed (taking into account any extension of time to file validly granted or obtained) al!
ingome and other material Tax Returns required to be filed by or with respect 1o them, and such
Tax Returns are true, correct and complete [n all material respects, (ii) timely paid in full all
Taxes due and payable (whether or not shown due on any Tax Return), except to the extent that

* such Taxes are immaterial in amount or are being contested in good faith, and made adequate

provision in accordance with GAAP on the Company’s most recent financial statements filed
with the SEC, for any Taxes thet are not yet due and payable for ull taxable periods, or portions
thereof, ending before the date of such financial statements, {iii) not, since the date of such
financial statements, incurred any Liability for Taxes outside the ordinary course of business
consistent with past practices, (iv) complied in all material respects with their obligations to
withhold Taxes from payments to employees, independent contractors, creditors, shareholders,
and other third parties and to pay over such withheld Taxes in a timely manner to the appropriats
Governmental Authority, and (v) complied in all material respects with all Tax information
reporting provisions under applicable Laws,

(o)  The Company has delivered or otherwise made availeble 1o Parent
correct and compiete copies of (i) all federal income and other material Tax Returns filed for
fiscal years 2007 and 2006 and (ii) all material examination reports and statements of
deficiencies for taxable periods, or transactions consummated for which the applicable siatutory
periods of limitations have not expired.



(c)  Nodeficiency for any material Tax has been asserted or assessed
by any Governmental Authority in writing against the Company or any Subsidiary, except for
deficiencies which have been satisfied by payment, settled or been withdrawn or which are belng
contested in good faith by appropriate proceedings. No Governmental Authority has given
notice in writing of its intention to assert any deficiency or claim for additional Taxes against the
Company or any of its Subsidiaries.

(d) (i) No audit or other proceeding by any Governmental Authority is
pending or threatened in writing with respect to any income or other material Taxes due from or
with respect to the Company or any of its Subsidiaries. No claim in writing has been made in the
last seven years against the Company or any of its Subsidizries by any Governmental Authority
in & jurisdiction where the Company and its Subsidiaries do not file Tax Returns that the
Company or such Subsidiary is or may be subject to taxation by that jurisdiction.

(ii)  Neither the Company nor any Subsidiary has waived any
statute of limitations regarding Texes or Tax Returns or apgreed to any extension of fime with
respect to an assessment or deficiengy for Taxes (other than waivers and extensions which are no
longer in effect) and no request for any such watver or extension is currently pending. There are
no powers of attorney currently in effect with respect to any Tax matter of the Company or any
Subsidiary. -

(e)  Neither the Company nor any Subsidiary (i} has been a member of
an affiliated group filing e consolidated federal income tax return (other than a group the
commoen parent of which was the Company), (i) has any Liability for the Taxes of any Person
(other than the Company or any Subsidiary) under Treasury Regulation Section 1.1502-6,
Treasury Regulation Section 1.1502-78 (or any similar provision of state, local or foreign Law),
as a transferee, successor, by contract or otherwise and (lif) is a party to any indemnification,
allocation or sharing agreement or other arrangement (a “Tax Sharing Agreement”) with respect
to Taxes (other than agreements among the Company and its Subsidiaries).

(f) There are no Liens for Taxes upon the assets or properties of the
Company or the Subsidiaries, excep! for statutory Llens for current Taxes not yet due.

()  Neither the Company nor any of its Subsidiaries has constituted
“distributing corporation” or a “controlled corporation” (within the meaning of
Section 335(a)(1)(A) of the Code) in a distribution of shares qualifying for tax-free treatment
under Section 355 of the Code (i) in the two years prior to the date of this Agreement or (ji) in a
distribution that would otherwise constitute part of 8 “plan™ or “series of related transactions™
(within the meaning of Section 355(e) of the Cade) in conjunction with the transactions
contemplated by this Agreement.

(h)  Any adjustment of Taxes of the Company or any of its Subsidiaries
made by the IRS, which adjustment is required to be reported to the appropriate state, local, or
foreign Tax authorities, has been so reparted.

(i) Neither the Company nor any of its Subsidlaries has executed or
entered Into a closing agreement under Section 7121 of the Code or any similar provision ot
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state, local or foreign Laws, and neither the Company nor any of its Subsidiaries s subject to any
private letter ruling of the IRS or comparable ruling of any other Tax authority,

(3  Neither the Company nor any of its Subsidiaries has eatered into
any transaction that constitutes (i) a “listed transaction™ within the meaning of Treasury
Regulation Section 1.6011-4(b) or (ii) a “confidential corporate tax shelter” within the meaning
of Treasury Regulation Section 301.6111-2(a)(2).

(k)  Neither the Company nor any of the Subsidiaries will be required
to include in a taxable period ending afier the Closing Date a material amount of taxabie income
attributable 1o income that accrued in a taxable period that ended prior to the Closing Date but
was not recognized for Tax purposes in such prior taxable period as & result of the installment
method of accounting, the completed contract method of accounting, the long-term contract
method of accounting, the cash method of accounting or Section 481 of the Code or comparable
provisions of state, local or foreign Tax law.

. Section 3.17. Environmental Mafters. Except as has not had, and would not
reasonably be expected to have, a Compuny Material Adverse Effect, (a) to the Knowledge of
the Company, there is no release, and there has not been any releass, of Materials of
Environmental Concern that requires response action under applicable Environmenial Law at, on
or under any of the properties currently or formerly owned, leased or operated by the Company
or any of the Subsidiaries, (b) there are no written claims or notices pending or, to the
Knowledge of the Company, issued 10 or threatened against the Company or any of the
Subsidiaries alleging violations of or Liability under any Environmental Law or otherwise
concerning the release or management of Materials of Environmental Concern, and (¢) to the
Knowledge of the Company, there are no eveats, conditions or circumstances that have resulted
in, or are reasonably likely to result in, obligations or Liability pursuent to Environmental Laws.

Sectlon 3.18. Specified Contracts.

{a) (i) Bach Specified Contract is a legal, valid and binding obligation
of the Company or & Subsidiary, as applicable, in full force and effect and enforceable against
the Company or such Subsidiary in accordance with its terms, subject to the effect of any
applicable bankrupicy, insolvency (including all Laws relating to fraudulent transfers),
reorganization, moratorium or similar Laws affecting creditors’ rights generally and-subject to
the effect of general principles of equity, (i) to the Knowledge of the Company, each Specified
Contract is a legal, valid and binding obligation of the counterparty thereto, in full force and
effect and enforceable against such counterparty in accordance with its terms, subject to the
effect of any applicable bankruptey, insolvency (including all Laws relating to fraudulent
transfers), reorganization, moratorium or similar Laws affecting creditors’ rights generaily and
subject 10 the effect of peneral principles of equity, (iii) neither the Company nor any of its
Subsidiarics is, and, to the Knowledge of the Company, no counterparty is, in breach or viclation
of, or in default under, any Specified Contract, (iv) neither the Company nor any of its
Subsidiaries has received any claim of default under any Specified Contract or any writien notice
of an intention to terminate, not renew or challenge the validity or enforceability of any Speeified
Contract, (v} neither the Company nor any of its Subsidiaries has received any writien notice of
the existence of any event or condition which constitutes, or, after notice or tapse of time or both,
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will constituiz, a default on the part of any counterparty to any Specified Contract, and (vi) to the
Knowledge of the Company, no event has occurred which would result in a breach or violation
of, or a default under, any Specified Contract (in ¢ach case, with or without notice or lapse of
time or both), except, with respect to clauses (i) through (vi), in the case of any Specified
Contract, as has not had, and would not reasonably be expected to have, a Company Material
Adverse Effect.

(b)  For purposes of this Agreement, the term “Specified Contract”
means any of the following Contragts (together with all exhibirs, schedules and amendments
thereto) to which the Company or any Subsidiary is a party:

(i)  any limited liability company agreement, joint venture or
other similar agreement or arrangement with respect to any material business of the Company
and the Subsidiaries, taken as a whole, other than any such limited liability company, partrership
or joint venture that is a wholly-owned Subsidiary;

()  any Contract or Contracts relating to or evideneing
Indebtedness in an amount in excess of $500,000, Individually or in the aggragate;

(i)  any Contract filed or required to be flled as an exhibit to the
Company’s Annual Report on Form 10-K pursuant to ltem 601(b)(10) of Regulation S-K
promulgated under the Exchange Act or disclosed or required to be disciosed by the Company in
a Current Report on Form §8-K, other than Plans disclosed in Secticn 3.12(a) of the Company
Disclosure Letter;

(iv)  any Contract that purports to limit the right of the Company
or the Subsidiaries or any Afflliste of the Company (A) to engage or compete in any line of
business, (B) to compete with any Person or operate in any location or (C) to solicit or hire any
employee or consultant, other than the Company’s forms of professional services agreements and
other confidentiality agreements entered into with other persons in connection with potential
Acquisition Proposals;

(v)  any Contract that (A) contains most favored customer
pricing provisions with any third party {other than Contracts entered into in the ordinary course
of business consistent with past practice) or (B) grants any cxclusive rights, rights of first refusal,
rights of first negotiation or similar rights to any Person, in the case ofeach of (A)and (BYina
manner which is material to the business of the Company and its Subsidiaries, taken as a whole;

{vi}  any Contract entered Into after January 1, 2006, or has not
yet been consurnmated for the acquisition or disposition, directly or indirectly (by merger or
otherwise), of assets or capital stock ot other equity interests of any Person for aggregate
consideration under such Contract in excess of $500,000 individually,

(vii) any acquisition Contract pursuant to which the Company or
any of its Subsidiaries has continuing indemnification, “earn-out” or other contingent payment
obligations;
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(viii) any Contract that, individually or in the aggregate, would,
aor would reasonably be expected to, prevent, materially delay or materially impede the
Company’s ability to consummate the transactions contemplated by this Agreement;

(ix)  any Contracts containing minimum purchase conditions in
excess of $500,000 or requirements or other terms that restrict or limit the purchasing
relationships of the Company or its Subsidiaries, or any customer, licensee or lessee thereof:

(x}  any material {ntellectual Property license under which the
Company or any Subsidiary is a licensor or licensee and that involves annual payments of more
than $500,000 or aggregate payments of more than §1,000,000;

(xi}  any Contract of the type specified in Suction 5.01(0) or
between or among the Company or a Subsidiary, on the one hand, and any of their respective
AfTiliates (other than tha Company or any Subsidiary), on the other hand, that involves amounts
of more than $500,000;

(xil) any Contract thal contains a put, call, right of first refusal
or similar right pursuant to which the Company or any Subsidiary would be required 1o purchase
or sell, as applicable, any ownership interests of any Person;

(xiii) any Contract with any customer of the Company or any
Subsidiary providing for annual payments (o the Company and its Subsidiarics in excess of’
$500,000;

(xiv) any Contract involving annual revenues to the business of
the Company in excess of cne percent (1%) of the Company's annual revenues; and

(xv) any Lease and any Contract Jeasing, subleasing, licensing
or otherwise granting 10 any Person any right to occupy or possess any part of the Leased
Properties.

(c) A correct and complete list of the Specified Contracts referred to in
subsections (b)(i) through (b}(xv) above is set forth in Section 3.18(b) of the Company
Disclosure Letter, The Company has made available 1o Parent correct and complew copies of
each Specified Contract, other than the Company's professional services agreements, which
professional services agreements are consistent in all material respects with the forms of
professional services agreements previously made available to Parent.

Section 3.19, Insurance. Section 3.19 of the Company Disclosure Letter sets
forth a correct and complete list of all material insurance policies owned or held by the Company
and cach Subsidiary. With respect to each such insurance policy, except as has not had, and
would not reasonably be expected to have, a Company Material Adverse Etfect: (i) the policy is
legal, valid, binding and enforceable in accordance with its terms and, except for policies that
have expired under their terms in the ordinary course, is in full force and effect, (ii) neither the
Company nor any Subsidiary is in material breach or defailt (including any such breach or
default with respect to the payment of premiums or the giving of notice), and, to the Knowledge
of the Company, no event has oceurred which, with notice or the lapse of time, would constitute
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such a breach or default, or permit termination or modification, under the policy, (iii) to the
Knowledge of the Company, no insurer on the policy has been declared insolvent or placed in
receivership, conservatorship ar liguidation, and (iv) to the Knowledge of the Company, no
notice of cancellation or termination has been received other than in connection with ordinary
renewals. .
¥

Section 3.20. Board Approval: Anti-Takeover Statutes,

(a)  The Company Board by resolutions duly adopted at a meeting duly
called and held, which resolutions, subject to Section 6.04, as of the date of this Agreement, have
not been subsequently rescinded, modified or withdrawn in any way, has by unanimous vote of
those directors present (who constitute 100% of the directors then in office duly elected)

(i) adopted this Agreement and approved the Merger, the Other Transactions and the Voting
Agreement and the transactions contemplated by the Voting Agreement, and declared the
advisability of the Merger Agreement, the Merger and the Other Transactions and

(i1) recommended that the sharcholders of the Company approve this Agreement and directed
that this Agreement be submitted for consideration by the Company’s sharcholders at the
Company Sharcholders’ Meeting.

(b)  Assuming the accuracy of Section 4.09, Sections 607.0901 and
607.0902 of the FBCA do not and shall not apply to the Merger, this Agreement, the Other
Transactions, the Voting Agreement or the transactions contemplated thereby, nor will any
shares directly or indirectly beneficially owned by Parent or its AfTiliates as of the date hereof or
subject to the Voting Agreement be subject 1o Section 607.0902 of the FBCA. To the
Knowledge of the Company, no cther “fair price,” “moratorium,” “control share acquisition,” or
other similar anti-takeover Law enacted under state or federal Laws in the United States
applicable to the Company is applicable to the Merger, this Agreement, the Other Transactions,
the Voting Agreement or the transactions contemplated thereby, The Company has taken al!
necessary action so that none of Sections 607.0901 and 607.0902 of the FBCA or, 1o the

* Knowledge of the Company, any other “fair price,” “moratorium,” “control sharc acquisition,” or

other similar anti-takeover Law shall apply to the execution and delivery of this Agreement or
the Voting Agreement or the consummation of the Merger, the Other Transactions or the
transactions contemplated by the Voting Agreement.

Section 3.21. Yote Required: Apprajsal Rights.

(a)  The only vote of the holders of any class or series of capital stock
ar ather securities of the Company necessary to approve this Agreement or consummaie the
Merger or the Other Transactions is the affirmative vote of the holders of a majority of the then
outstanding shares of Company Common Stock in favor of the approval of thls Agreement (the
“Shareholder Approval™). '

(b)  No holder of Shares nor any other Person will have any appraisal
or dissenters’ rights with respect to any Shares, pursuant to the FBCA, including pursuant to
Section 607,1302(2){d) of the FBCA, or any other provision of Law, in connection with the
Merger, the Other Transactions or the approval of this Agresment.
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Section 3.22. Rights Agreement. The Company has made available 1o Parent a
correct and complete copy of the Rights Agreement, dated as of April 23, 2002, by and between
the Company and American Stock Transfer & Trust Company, as amended by the First
Amendment and Supplement to Rights Agreement, dated as of March S, 2003, and the Second
Amendment and Supplement to Rights Agreement, dated as of June 6, 2003, including all
exhibits thereto (as amended, the “Rights Plan'). The Company has taken all necessary action s0
that neither the execution and delivery of this Agreement or the Voting Agreement nor the
consummation of the transactions contemplated hereby or thereby will (a) cause the rights
granted under the Rights Plan to become exercisable, (b) cause any Persan to become an
“Acquiring Person” (as defined in the Rights Plan) or (¢} give rise to a “Distribution Date” or a
“Triggering Event” (each as defined in the Rights Plan) under the Rights Plan.

Section 3.23. Opinion of Financial Advisor. The Company Board has received
the opinion of Credit Suisse Securities (USA) LLC to the effect that, as of the date of such
opinion, the Merger Consideration to be received by the holders of Company Common Stock
(other than those shareholders specifically identified in such opinion) is fair, from a flnancial
point of view, to such holders. A correct and complete signed copy of the written opinion wil] be
delivered to Parent, solely for informational purposes, promptly afier the date hereof. -

Section 3.24. Brokers. Except for Credit Suisse Securities (USA) LLC, whose
fees will be paid by the Company, no broker, finder or investment banker is entitled to any
brokerage, finder’s or other fee or commission in connection with the transactions contemplaied
hereby based upon arrangements made by or on behalf of the Company. The Company has
provided 10 Parent a correct and complete copy of the engagement letter between the Company
and Credit Suisse Securities (USA) LLC.

Section 3.25. Certain Insyrange Matters. To the Knowledge of the Company,
neither the Company nor any of its Subsidiaries has accepted, cither directly or indirectly, any
commissions from any insurance carrier from whom the Company or any Subsidiary has secured
a master policy for the purpose of providing insurance coverage o customers of the Company or
any Subsidiary and the employees of such customers (including Worksite Employees). Neither
the Company nor any of jts Subsidiaries has an ownership interest in any insurance agency.
Neither the Company nor any of its Subsidiaries has received any written stop-work order from
any state insurance regulator due to the failure of the Company or any Subsidiary, or of a
customer of the Company or any Subsidiary, to maintain proper workers’ compensation
coverage. To the Knowledge of the Company, neither the Company nor any of its Subsidiaries
has been the subject of any investigation or inquiry by any state insurance regulator concerning
the sales practices of the Company or any Subsidiary.

Section 3.26. Certain Workers’ Compensation Matters.

(8)  To the Knowledge of the Company, each customer of the
Campany or any Subsidiary that elects not to be covered by workers’ compensation coverage
secured by the Company satisfies all of the material conditions set forth in the applicable
professional services agreement exccuted berween the Company or such Subsidiary and such
customer, including the following: (i) such customer secures and maintains workers’
compensation insurance to cover Worksite Employees in compliance with applicable Law,
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(ii) workers’ compensarion insurance secured by such customer has a minimum tmit of
$1,000,000 for employers’ liability, and (iii) the workers’ compensation insurance secured by
such customer names the Company as a certificare holder and is endorsed in fuvor of the
Company as an “altemate employet” or “labot contractor.”

(b)  Section 3.26(b) of the Company Disclosure Leger sets forth a
correct and complete description of each separate program utilized by the Company to provide
workers’ compensation insurance coverage for Worksite Employees since January 1, 2003,
including for each program a description of (i) the primary workers’ compensation {nsurance
coverage under such program, (ii) any deductible, self-insured or loss sensitive aspect of such
program, (iii) any reinsurance for such program, (iv) the use of captive insurers in connegtion
with such program, (v) tunding of such program, and {vi) any security or coilateral posted in
connection with such program.

Section 3.27. Client Funds.

(a)  The Company and its Subsidiaries have paid in a timely manner to:
(i) the applicable Tax guthorities al! material amounts that are required 1o be paid to such
authorities on behalf of their Clients and Worksite Employees in respect of all taxable periods or
portions thereof prior to the date of this Agreement, and (ii) the applicable regulatory authorities
and Authorized Recipients all material amounts that are required to be paid to such authorities
and Authorized Reclpients on behalf of Clients and Worksite Employees in respect of all payroll
periods then ended, in each case, except to the extent that any fallure to pay such amount 10 such
authoritics was caused solely by the fatlure of the Client to provide accurate data to the Company
and its Subsidiaries. The Company and its Subsidiaries have timely flled with (A) the applicable
Tax authorities all material Tax Raturns that are required to be filed with respect w Client Funds
and (B) applicable regulatory authorities and Authorized Recipients all material filings, if any,
that are required to be filed in connection with the Client Funds, except to the extent that any
failure 1o timely file such Tax Returns or make such filings with such authorities or Authorized
Recipients was caused solely by the failure of the Client to provide in a timely manner the
information necessary to make such filings.

(b)  Section 3.27(b) of the Company Disclosure Letter contains & true
and correct list as of as of the date hereof of penalties and interest relating to assessments with
tespect to payroll Tax Returns filed on behalf of the Clients or its Subsidiaries which, at the time
the Company received notice of such assessments, were deemed individually to represent
potential exposure 1o the Company and Subsidiaries, ot their Clients, In excess of $250,000.
Section 3.27(b) of the Company Disclosure Leter contains a true and correct 1ist as of the date
hereof, of the Assumed Client Prepayment Obligations with respect to the specific clients set
forth on Section 3.27(b) of the Company Disclosure Letter,

Section 3.28. No Other Representations or Warranties. Except for the

representations and warranties made in ot pursuant to this Agreesment, Parent and Merger Sub
acknowledge that neither the Company nor any other Person on behalf of the Company has
mede, and neither Parent nor Merger Sub has relied upon, any representation or warranty,
whether express or implied, with respect to the Company or any of its Subsidiaries or (heir
respective businesscs, affairs, assets, liabilities, financial conditions, results of operations or
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prospects or with respect 1o the accuracy or completeness of any other information provided or
made available to Parent or Merger Sub by or on behalf of the Company.

ARTICLE TV

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Each of Parent and Merger Sub, Jointly and severally, hereby represents and
warrants to the Compéany that;

Section 4.01. Corporate Organization. Each of Parent and Merger Sub is a
corporation duly organized, validly existing and in good standing under the Laws of the
Jurisdiction of its organization and has the requisite corporate power and authority to own, lease
and operate its properties and to carry on is business as it is now being conducted, except where
the failure to be so orpanized, existing or in pood standing or to have such power or authority
would not, individually or in the aggregate, prevent or materially delay consummation of the
Merger or otherwise prevent or materially delay either Parent or Merger Sub from performing its
obligations under this Agreement.

Section 4.02.  Articles of Ingorporation and Bylaws. Each of Parent and Merger
Sub huas made available to the Company a correct and complete copy of its articles of
incorporation and bylaws, each as amended to date. Such articles of incorporation and bylaws
are in full force and effect.

Section 4,03, Authority Relative 1o this Agreement. Each of Parent and Merger

Sub has all necessary corporate power and authority to execute and deliver this Agreement, to
perform its obligations hereunder and to cansummate the Merger. The execution, delivery and
performance of this Agreement by each of Parent and Merger Sub and the consummation by
each of Parent and Merger Sub of the Merger have been duly and validly authorized by all
necessary corporate action, and no other carporate actions on the part of Pargnt or Merger Sub
are necessary Lo authorize this Agreement or to consummate the Merger. This Agreement has
been duly and validly executed and delivered by each of Parent and Merger Sub and, assuming
the due authorization, exccution and delivery by the Campany, constitutes a legal, valid and
binding obligation of each of Parent and Merger Sub, enforceable against each of Parent and
Merger Sub in accordance with its terms, subject to the effect of any epplicable bankruptcy,
insolvency (including all Laws relating to fraudulent transfers), reorganization, moratorium or
similar Laws affecling creditors’ rights generally and subject 1o the effect of general principles of

equity.
Section 4.04. No Conflict; Required Filings and Congsents.

{a)  The execution and delivery of this Agreement by each of Parent
and Merger Sub do not, and the performance of this Agreement by each of Parent and Merger
Sub and the consummation by each of Parent und Merger Sub of the Merger will not,

(i) contravene, conflict with, violate or result in a breach of the respective articles of
incomoration or bylaws of Parent or Merger Sub, (ii) assuming that all consents, approvals and
other authorizations described in Section 3.06(b) and Section 4.04(b) have been obtained and
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that all filings and other actions described in Section 4.04(b) have been made or taken, conflict
with or violate any Law applicable to either Parent or Merger Sub or by which any property or
asset of either of them is bound or affected, or (jii) result in any breach or violation of, or
constliute a default (or an event which, with notice or lapse of time or both, would become a
default) under, or give to others any rights of termination, amendment, acceleration or
canceliation of, or result in the creation of & Lien on any property or asset of either Parent or
Merger Sub pussuant to any Contract to which either Parent or Merger Sub is a party or by which
either Parent or Merger Sub or any of their respective properties or assets is bound or affected,
except, with respect to clauses (i) through (iit), for any such conflicts, vielations, breaches,
defaults or other occurrences which would not, individually or in the aggregate, prevent or
materially delay consummation of the Merger or otherwlise prevent or materially delay Parent or
Merger Sub from performing their material obligations under this Agreement.

(b}  Assuming the accuracy of Section 3.06(b), the execution and
delivery of this Agreement by each of Parent and Merger Sub do not, and the performance of this
Agreement by each of Parent and Merger Sub and the consummation by each of Parent and
Merger Sub of the Merger will not, require any consent, approval, authorization or permit of, or
filing with or notification to, any Governmental Authority, except for (i) applicable
requirements, it any, of the Exchange Act, (ii) the pre-merger notification requirements of the
HSR Acy, (iii) the filing and recordation of appropriate merger documents as required by the
FBCA and appropriate documents with the relevant authorities of other states in which the
Company or any of the Subsidiaries is qualified 10 do business, (iv) where the failure 10 obrain
such consents, approvals, authorizations or permits, or to make such filings or nolifications,
would not, indlvidually or in the appregate, prevent or materially delay consummation of the
Merger or otherwise prevent or materially delay either Parent or Merger Sub from performing its
material obligations under this Agreement and (v) such other consents, approvals, authorizations
or permits of, or filings or registrations with or notifications to, any Governmental Authority that
if not obtained or made would not be material to the Company or Parent or materially adversely
affect the ability of the parties to consummate the Merger on the terms set forth herein and
within the timeframe in which the Merpger would otherwiss be consummated in the absence of
the need for such consent, authorization, permit, filing, approval, natifications or registration.

Section 4.05, Absence of Litigation. There is no Aclion pending or, to the
Knowledge of Parent, threatened, against either Parent or Merger Sub before any Governmenta)
Authority that would or seeks to materially delay or prevent the consummation of the Merger,
Weither Parent nor Merger Sub is subject to any continuing order of, consent decree, settiement
agreement or other similar written agreement with or, 1o the Knowledge of Parent, continuing
investigation by, any Governmental Autharity, or any order, writ, judgment, injunction, decree,
determination or award of any Governmental Authority that would or seeks to materially delay
or prevent the consummation of the Merger.

Section 4.06. QOgerations of Meruer Sub. Merger Sub was formed solely for the
purpose of engaging in the transactions contemplated hereby, has engaged in no other business
activities, and has conducted its operations only as contemplated by this Agreement.

Section 4.07. Financing. Parent has delivered to the Company true, correct,
complete and executed copies of (i) the debl commitment letter, dated March 3, 2609 (the “Debt
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Commitment Letier”) with Comerica Bank to provide debt financing and (ii) the commitment
letter, dated March 4, 2009 (the “Investor Commitment Letter” and together with the Debt
Commlitment Letter, the “‘Commitment Letters™) from General Atiantic Parters 86, L.P,
(“Investor”) to provide equity and debt financing. As of the date hereof, none of the
Commitment Letters has been amended or modified, and none of the respective commitments
contained in the Commitment Letters has been withdrawn, terminated or rescinded in whole or in
part. As of the date hereof, the Investor Commitment Letter is in full force and effect and, to the
Knowledge of Parent, the Debt Commitment Leter is in full force and effect, As of the date
hereof, there are no conditions precedent or other contingencies related to the funding of the full
amount provided for in the Commitment Letters other than as specified in the Commitment
Letrers. Assuming the accuracy of the representations and warranties of the Company contained
hereln, as of the date hereof, neither Parent nor Merger Sub reasonably expects any of the
conditions set forth in the Commitment Letters will not be satisfied. The aggregate proceeds
coatemplated by the Commitments, together with other funds to which Parent and/or Merger Sub
have immediate access, will be sufficient for Parent and/or Merger Sub to (a) pay the Merger
Consideration and the fees and expenses of Parent and Merger Sub related to the Merger and (b)
pay fees and expenses related (o the financings provided for in the Commitment Letters.

Section 4.08. Brokers. The Company will not be responsible for any brokerage,
finder’s or other fee or commission to any broker, finder or investment banker in connection with
the transactions contemplated hereby based upon arrangements made by or on behalf of either
Parent or Merger Sub.

Section 4,09, Ownership of Company Common Stock; Affiliates and Associates.
Neither Parent, Merger Sub nor any of their respective subsidiaries is an “interested shareholder™”
of the Company or an “assoclate” or “affiliate” of any “Interested shareholder” of the Company
(as such terms are defined in Section 607.0901 of the FBCA).

Section 4.10. No Other Representations or Warranties. Except for the
representations and warranties mace in or pursuant to this Agreement, the Company

acknowledges that naither Parent, Merger Sub nor any other Person on behalf of Parent or
Merger Sub has made, and the Company has not relied upon, any representation or warranty,
whether express or implied, with respect to Parent or Merger Sub or their respective businesses,
affairs, agsets, liabilities, financial conditions, results of operations or prospects or with respect o
the acguracy or completeness of any other information provided or made available to the
Company by or on behalf of Parent or Merger Sub,

ARTICLE V
E D E MERGER

Section 5.01. Conduct of Business by the Company Pending the Merger. The
Company agrees that, between the date of this Agreement and the Effectlve Time, except (1) as
expressly contemplated by this Agreement, (ii) as set forth in Section 5.01 of the Company
Disclosure Letter, (iii) as required by applicable Law, or (iv) to the extent Parent otherwise
consents in writing (which consent shall not be unreasonably withheld), the businesses of the
Company and the Subsidiaries shall be conducted only in, and the Company and the Subsidiaries
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shall not take any action except In, the ordinary course of business and in 2 manner consistent
with past practice and the Company shall, and shall cause cach of the Subsidiaries to, use Its
reasonable best efforts consistent with past practice to preserve substantially intact the business
organization of the Company and the Subsidiaries, to preserve the asscts and properties of the
Company and the Subsidiaries in good repair and condition, 10 maintain capital expenditure
levels consistent with past practices, to keep available the services of its present officers and
employees and to preserve the current relationships of the Company and the Subsidiaries with
customers, suppliers and other Persons with which the Company or any Subsidiary has material
business relations, in each case in the ordinary course of business and in a manner consistent
with past practice. Without limiting the generality of the foregoing, except (w) as expressly
contemplated by this Agreement, (x) as set forth in Section 5.01 of the Company Disclosure
Lenter, (y) as required by applicable Law or (2) to the extent Parent otherwise consents in writing
{which consent shall not be unreasonably withheld only in relation to clauses (e)(v), (¢)(v), (i),
(). (n), (o) and {p) of this Section 5.01), the Company agrees that neither the Company nor any
Subsidiary shall, betwoen the date of this Agreement and the Effective Time, do any of the
following: .

(a) amend or ctherwise change the articles of incorporation or bylaws
of the Company, or such similar organizational or governing documents of the Subsidlaries;

(b)  issue, deliver, sell, transfer, dispose of, pledge or encumber any
shares of its capital stock or equity interests, any other voting securities or any securities
convertible into, or any rights, warrants or options to acquire, any such shares of capital stock or
equity interests, voting securities or convertible securities, other than the issuance of shares of
Company Common Stock issuable upon the exercise of Company Stock Options outstanding on
the date hereof and set forth in Section 3.03(a) of the Company Disclosure Letter;

(c) declare, sel aside, make or pay any dividend or other distribution,
payuble in cash, stack, property or atherwise, with respect to any of its capital stock or equity
interests, except for dividends by any direet or indirect wholly owned Subsidiary to the Company
or any other wholly owned Subsidiary, except for the Company’s regular quarterly dividend not
in excess of $0.05 per share to be declared in March 2009 or Apri! 2009 and paid thereafter 10
the shareholders of the Company (with no subsequent regular or special dividends 1o be declared
or paid thereafier); ‘

{d) reclassify, combine, split, subdivide or redeem, or purchase or
otherwise acquire, directly or indirectly, any capital stock or equify interests of the Company or
any Subsidiary;

. (e) (i) acquire {including by merger, consolidation, ar acquisition of
stock or assets or any other business combination) any corperation, parmership, other business or
business organization, any division or business unit thereof or any material assets, (ify Incur,
create, assume, modify, amend or otherwise become lable for any Indebtedness (whether
pursuant to existing Contracts or otherwise) or other material Liability or issue any debt
securities or any right to acquire debt securities or assume, guarantee, endorse or otherwise
become responsible or liable for the obligations of any other Person; provided, however, that the
Company may borrow money under the existing Amended and Restated Credlr Agreement,

\
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dated as of August 30, 2006, as amended through the date hereof, among the Company, Bank of
America, N.A., as administrative agent and the other parties thereto (the “Existing Credit
Agreement’), In the ordinary course of business consistent with past practice; (iii) enter inlo any
new line of business, (iv) make any loans, advances or capital contributions to, cr investments in,
Persons other than wholly owned Subsidiaries, (v) sell, lease, license, encumber or otherwise
dispose of or transfer (by merger, consolidation, sale of stock or assets or otherwise) any of its
assets with an aggregate value in excess of $100,000, or (vi) other than in connection with the
ordinary course settlement of disputes with customers, accelerate, discount, factor, reduce, ssl!
(for less than its face value or otherwise), transfer, assign or otherwise dispose off, in full or in
pari, any accounts receivable owed to the Company or its Subsidiaries, with or withoul recourse,
including any rights or claims associated therawith,

H make or commit to make any capital expenditure, other than in
respect of those capital expenditure projects that are incurred in the ordinary course of business
and that are set forth in Section 3.01(f) of the Company Disclosure Letter;

(g)  adopt or enter into & plan of complete or partial liquidation,
dissolution, restructuring, recapitalization or other reorganization of the Company or any
Subsidiary (ather than the Merger); -

(hy (i) increase the salary, wages, benefits, bonuses or other
compensation payable or to become payable or make any additional or new payment or advance
to its current or former directors, officers or Company Employees, except for increases required
under employment agreements existing on the date hereof and set forth on Section 5.01(h) of the
Company Disclosure Letter or pay increases other than for officers or directors of the Company
made in the ordinary course and consistent with past practices, (ii) enter into or amend or
otherwise alter any employment, change of control or severance agreement, or establish, adopt,
enter into or amend any Plan; (iii) except as contemplated by Section 2.03, exercise uny
discretion to accelerate the vesting or payment of any compensation or benefit under any Plan,
(iv) grant any new awards under any Plan, including the Company Stock Option Plans, or
(v) take any action to fund the payment of compensation or benefits under any Plan except, in the
case of clause (v), in the ordinary course of business, consistent with past practices with respect
to employees that are not officers or du'cctors, or as may be required by the terms of any such
plan, agreement, policy or arrangement in effect on the date hereof and set forth on Section
5.01(h) of the Company Disclosure Letter or 10 comply with applicable Law, including Section
409A of the Codc; provided, however, that, with respect te any change required for compliance
with Section 409A of 1he Code, the Company shall obtain Parent’s prior written consent and
such consent shail not be unreasonably withheld;

0] make any change to its methods of accounting in effect as of
December 31, 2007, except as required by changes in GAAP or by the SEC or as recommended,
after the date hereof, by the Company’s independent registered public accounting tirm;

)] make, change ar revoke any material Tax election, settle or
compromise any material Tax Liability, (.hanj,e in any material respect any accounting method in
respect of Taxes, file any amendment to an income or other matetial Tax Return, emer into any
closing agreement, setile any material claim or material assessment in respect of Taxes, or
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consent to any extension or waiver of the [imitation period applicable o any claim or assessment
in respect of Taxes;

(k) write up, write down or write off the book value of any of its
asscts, other than (i) in the ordinary course of business and consistent with past practice or (ii) as
may be required by GAAP;

) waive, sentle, satisfy or compromise any material claim (which
shail include any pending or threatened material Action), except (i) in the ordinary course of
business, (ii} to the extent subject to reserves existing on the date of this Agreement, and
(iii) involving amounts outside the ordinary course of business not to exceed $1,000,000;
provided, however, that nothing in this Section 5.01(l} shall affect the covenants in Section 6.135;

{m) enter into any agreement that restricts the ability of the Company
or any of its Subsidiaries to engage or compete in any line of business or any market;

(n)  enter nto, amend, modify, cancel or consent to the termination of
any Specified Contract or any Contract that would be a Specified Contract if in effect on the date
of this Agreement, unless such Specified Contract is terminable at the option of the Company,
without any premium, penalty or further liability at any time following consummation of the
Merger;

(o) enter into, renew or amend in any material respect any transaction,
Contract, arrangement or understanding (i) between (A) the Company or any Subsidiaries, on the
one hand, and (B} any Affiliate of the Company (other than any of the Company’s Subsidiaries),
on the other hand, of the type that would be required to be disclosed under Item 404 of
Regulation S-K promulgated under the Exchange Act, or {ii) that is set forth {or of the type
required to be set forth) in Section 3.09 of the Company Disclosure Letter;

(p) (i) assign, transfer, license or sublicense, mortgage or encumber
any material Intellectual Property, except for non-gxclusive licenses or non-exclusive sublicenses
of Owned Intellectual Property in the ordinary course of business, or (if) fail to pay any fee, take
any action or make any filing reasonably necessary to maintain its ownership of the marerlal
Owned Inteilectual Property;

(@)  engage in any “listed transaction” within the meaning of
Section 6707A(c) of the Code;

(0 (1) take any action or omit 1@ take any action that would reasonably
be likely to prevent or matertally delay satisfaction of the conditions contained in Section 7.01 or
Section 7.02 or the consummation of the Merger, or (ii) take any action or omit to take any
action that wouid have or would reasonably be expected to have a Company Material Adverse
Effect; .

{s)  permit any of the Company Permits or any insurance policy held
by the Company or any of the Company's Subsidiaries to lapse or not to be renewed in a timely
MAanner; or
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(] announce an intention, enter into any agreement or otherwise make
a commitment to do any of the foregoing.

Section 5.02. Affirmative Tax Covenants. Between the date of this Agreement
and the Effective Time, the Company and the Subsidiaries shall (a) prepare and 1imely file all
Tax Returns required to be filed by them on or before the Closing Date (the “Post-Siening
Returns™) in a manner consistent with past practice and glving effect to permined filing
extensions, excepl as otherwise required by a change in applicable Laws, (b) consult with Parent
with respect to all material Post-Signing Returns and deliver drafis of such Post-Signing Returns
to Parent no later than five Business Days prior 10 the date on which such Post-Signing Retuens
are required 1o be filed, (c) fully and timely pay all Taxes due and payable in respect of such
Past-Signing Returns that are so filed, (d) properly reserve {(and reflect such reserve In their
books and records and financial statements) for all Taxes payable by them for which no Post-
Signing Return is due prior to the Effective Time in a manner consistent with past practice, and
(¢) prompily notify Parent of any federal, state, local or foreign income or franchise Tax audit
and any other material Action or audit pending or threatened in writing against or with respect to
the Company or any of its Subsidiaries in respect of any Tax maiter, including Tax liabilities and
refund claims (collectively “Tax Actions™), and not settle or compromise any such Tax Action
without Parent’s prior written consent (which consent shall not be unreasonably withheld).

ARTICLE VI

COVENANTS OF THE PARTIES

Section 6.01, Proxy Statement; Other Filings.

(a)  Aspromptly as practicable following the date of this Agreement,
the Company shall prepare and file with the SEC the preliminary Proxy Statement, Each of the
Company, Parent and Merger Sub shall furnish all information concerning itself and its Affiliates
that is required to be included in the Proxy Statement or that is customarily included in proxy
statements or other filings prepared in connection with transactions of the type contemplated by
this Agreement. Each of the Company, Parent and Merger Sub shall use its reasonable best
efforts to respond as promptly as practicable to any comments of the SEC with respect to the
Proxy Statement and the Company shall use its reasonable best efforts 10 cause the definitive
Proxy Statement to be mailed to the Company's sharcholders as promptly as reasonably
practicable after the date hereof. Each party shall promptly natify the other parties upon the
receipt of any comments from the SEC or its staff or any request from the SEC or its staff for
amendments or supplements to the Proxy Statement and shall provide the other parties with
copies of all correspondence between it and its Representatives, on the ong hand, and the SEC
and its staff, on the other hand, relating Lo the Proxy Statement. 1§ at any time prior to the
Effective Time, any information relating to the Company, Parent, Merger Sub or any of their
respective Affiliates or any of their cespective officers or directors should be discovered by the
Company, Parent or Merger Sub which should be set forth in an amendment or supplement to the
Proxy Statement, so that the Proxy Statement shall not contain any untrue statement of a materia)
fact or omit to state any material fact required to be stated therein or necessary In order to make
the statements therein, in light of the circumstances under which they are made, not misleading,
the party that discovers such information shall promptly notify the other parties, and an
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appropriale amendment or supplement describing such information shall be filed with the SEC
and, to the extent required by applicable Law, disseminated 1o the shareholders of the Company.
Notwithstanding anything to the contrary stated above, prior to filing or mailing the Proxy
Statement (or, in gach case, any amendment or supplement thereto) or responding to any
comments of the SEC with respect thereto, the party responsible for filing or mailing such
document shall provide the other parties an opportunity to review and comment on such
document or response and shall include in such document or response comments reasonably
proposed by the other party.

(b} . The Proxy Statement that is filed by the Company will comply as
1o form in all material respects with the requirements of the Exchange Act and the rules and
regulations promulgated thereunder. The Company hereby covenants and agrees that none of the
information included or incorporated by reference in the Proxy Statement will, at the date it is
first malled to-the Company’s shareholders or at the time of the Company Shareholders’ Meeting
or at the time of any amendment or supplement thereof, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary in order
to make the statements therein, in light of the circumstances under which they are made, not
misleading; provided, however, that 0o covenant is made by the Company with respect to
statements made or incorporated by reference therein to the extent based on information supplied
by Parent or Merger Sub or the Representatives or Affiliates of Parent or Merger Sub in
connection with the preparation of the Proxy Statement for inclusion or incorporation by
reference therein, Parent and Merger Sub hereby covenant and agree that none of the
information supplied by Parent or Merger Sub or any Affiliate of Parent or Marger Sub for
inclusion or incorporation by refeérence in the Proxy Statement will, at the date it is first mailed to
the Company’s shareholders or at the time of the Company Shareholders” Meeting or at the time
of any amendment or supplement thereof, contain any untrue statement of a material fact or omit
to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading;
provided, however, that no covenant is made by either Parent or Merger Sub with respect to
statements made or incorporated by reference therein based on information supplied by the
Company or any of the Company’s Representatives or Affiliates in connection with the
preparation of the Proxy Statement for inclusion or incorporation by reference therein.

Section 6.02. Company Shareholders® Meeting, The Company shall duly call,
give notice of, convene and hold a meeting of its shareholders (the “Company Shareholders’
Meeting™, as promptly as practicable after the date of this Agreement, for the purpose of voting
upon the approval of this Agresment. Subject to Section 6.04, (i) the Company Board shall
recommend to holders of the Shares that they approve this Agreement and the Company shall
include such recommendation in the Proxy Statement and (ii) the Company will use its
reasonable best efforts to salicit from its shareholders proxies in favor of the approval of this
Agreement and will take all other action reasonably necessary or advisable to secure the
Shareholder Approval. The Company’s obligations pursuant to the first sentence of this Section
6.02 shall not be affected by the commencement, public proposal, public disclosure or
communication o the Company of an Acquisition Proposal or & Change of Board
Recommendation by the Company Board. The Company shall not be entitled to terminate this
Apreement in connection with a Change of Board Recommendation (except in order to
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simultaneously enter inte a definitive agreement with respect to a Superior Proposal pursuant 1o
and in accordance with the terms of Section 6.04(c), as contemplated by Section 8.01(h)).

Section 6.03. Access to Information: Confidentiality.

(@) From the date of this Agreement until the Effective Time, the
Company shall (and shall cause the Subsidiaries to): (i) provide to Parent and to the officers,
directors, employees, accountants, consultants, legal counsel, financing sources, agents, advisors
and other representatives (collectively, “Representatives™) of Parent reasonable access, during
normal business hours and upon réasonable prior notice by Parent, to the officers, employees,
agents, advisors, properties, offices and other facilitics of the Company and the Subsidiaries and
to the books and records thereof; provided that the Company may restrict the foregoing access to
the extent required by applicable Law; (ii) fumish to Parent within 20 days of the end of cach
month following the date hereof, an unaudited monthly consolidated balance sheet of the
Company and its Subsidiaries for the month then ¢nded and related consolidated statements of
operations, cash flows and shareholders’ equity; (iii) furnish to Parent statements of the
Company’s consolidated cash position and forecests (x) on a weekly basis from and after the
date hereof and participate with representatives of Parent on calls concerning the Company’s
consolidated cash position and forecasts and (y) daily, if at any time the Company's borrowings
under the Existing Credit Agreement exceed $10,000,000 in the aggregate; and (iv) furnish
promptly to Parent such other information concerning the business, properties, Contracts, assets,
Liabilities, personnel and other aspects of the Company and the Subsidiaries as Parent or its
Representatives may roasonably request.

(&)  All information obtained by Parent or its Representatives pursyant
1o this Section 6.03 shall be kept confidential in accordance with the letier agreement, dated July
31, 2008, between the Company and Parent (the “Confidentiality Agreement”). :

Section 6.04. No Solicitation.

(a) The Company shall, and the Company shall cause its Subsidiaries
and its and their respective Representatives and Affiliates to, immediately cease any discussions
or negotiations with any partics that may be ongoing with respect to an Acquisition Propesal and,
as promptly as practicable after, and in any event not later than five days after the date hereof,
request and thereafter use its reasonable best efforts to obtain the return or destruction (and
certification thereof) of all confidential material provided to other persons interested in acquiring
the Company or who otherwise participated, as a potential bidder or as an advisor or
Representative to a potential bidder, in the auction therefor. Subject to the actions permitted
pursuant to Section 6.04(b) and Section 6.04(c), the Company shall not, nor shall the Company
permit any of its Subsidiaries or its or their respective Representatives or Affiliates to, directly or
indirectly, (i) solicit, initiate or knowingly encourage, or take any other action designed to
knowingly facilitawe (including by way of furnishing non-public information or providing access
1o its properties, books, records or personnel), any inquiries regarding, or the making of any
proposal or offer that constitutes, or would reasonably be expected to lead to, an Acquisition
Proposal, (ii) have any discussions or participate in any negotiations regarding an Acquisition
Proposal, or execute or enter into any agreement, understanding, undertaking or arrangement
with respect to an Acquisition Proposal, or approve or recommend or propose of resolve to
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approve or recommend an Acquisition Proposal or any agreement, understanding or arrangement
relating to an Acquisition Proposal, (iii) except simultanegusly with or, to the extent raquired
under the FBCA, immediately prior to, a valid termination of this Agreament pursuant to and in
accordance with Section 8.01(h), exempt any Person (other than Parent and Merger Sub) from
the restrictions on business combinations ¢ontained in Sections 607.0901 and 607.0902 of the
FBCA, the applicable provisions contained in the Company’s organizational documents or
otherwise cause such restrictions not 1o apply or (iv) except simultaneously with, or, to the extent
required under the Rights Plan, immediately prior 10, a valid termination of this Agreement
pursuant to and in accordance with Section 8.01(h), terminate, waive, amend, modify or release
any provision of the Rights Plan other than as contémplated by this Agreement (or publicly
propose to do any of the foregoing actions). Without limiting the foregoing, it is agreed that any
violation of the foregoing restrictions by any Representative or Affiliate of the Company,
whether or not such Person is purporting to act on behalf of the Company or any of its
Subsidiaries, or otherwise, will be deemed 1o be an intentional breach of this Section 6.04 by the
Company. '

(b  Notwithstanding anything to the contrary contained in Section
6.04(a), if at any time following the date hereof and prior to obtaining the Shareholder Approval,
(i) the Company receives an unsolicited written Acquisition Proposal from a third party that the
Company Board believes in good faith to be bone fide and not resulting (rom a breach of this
Section 6,04, (ii) the Company has not breached this Section 6.04, (iii) the Company Board
determines in good faith, after consultation with the Company’s financial and outside legal
advisors, that such Acquisition Proposal constitutes or would reasonably be likely to lead to 8
Superior Proposal (taking into account, as of the date of such Company Board determination, all
relevant factors that the Company Board deems appropriate, including the likelihood that such
third party witl obtain fully committed debt financing for such Acquisition Proposal) and (iv) the
Company Board determines in good faith, after consultation with its outside legal advisors, that
the failure 10 take the actions described in clavses (A) and (B) below would be Inconsistent with
its fiduclary duties to the shareholders of the Company under applicable Law, then the Company
may, in response to such Acquisition Proposal and after giving written notice to Parent,
(A) furnish information with respect to the Company 10 the Person making such Acquisition
Proposal and (B) participate in discussions or negotiations with the Person making such
Acquisition Proposal regarding such Acquisition Proposul; provided, that the Company shal! not,
and shall not allow any of its Representatives to, disclose any material non-public information to
such Person without entering into one or more confidentiality agreements (an “Acceplable
Conlidentiality Agreement™) on terms no more favorable (including with respect to standstill
provisions) to such Person than those contained in the Confidentiality Agreement and provided
that such Acceptable Confidentiality Agreement may not include any provision calling for an
exclusive right to negotiate with the Company and may not restrict the Company in any way .
from complying with this Agreement, including prohibiting the Company from providing
informalion or written materials to Parent; provided, further, that all such Information has
previously been provided to Parent or is provided to Parent concurrently with the time it is
provided to such Person, The Company shall advise Parent orally and In writing of the receipt of
any Acquisition Proposal or any inquiry, offer, indicaticn of interest or proposal with respect to
(inchiding any request for non-public information), or that is reasonably likely to lead to, any
Acquisition Proposal (in each case within one Business Day of receipt thereof), specifying the
price being offered in such Acquisition Proposal and any other material terms and conditions
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thereof (including financing) and the identity of the party making such Acquisition Proposal or
inquiry and shall provide Parent with copies of the hid letters and proposed agreements relating
to such Acquisition Proposal (but not any financing commitment letters so tong as the material
terms and conditions of such commitment letters are disclosed to Parent). The Company shall
notify Parent (within one Business Day of receipt) orally and in writing of any material
modifications to the financial terms of such Acquisition Proposal or inquiry and shall provide
Parent with copies of the documents effecting such amendments or modifications. Without
limiting the foresoing, the Company shall inform Parent in writing within one Business Day in
the event that it determines to begin providing information or engaging In discussions or
negotiations concerning an Acquisition Proposal pursuant to this Section 6.04(b).

(¢)  Neither the Company Board ner any committee thereof shall,
directly or indirectly, (1) withdraw, qualify or modify, or propose publicly to withdraw, qualify
or modity or resolve to withdraw, qualify or modify, in a manner adverse to Pareny, the approval
or recommendation by the Company Board of the Merger, this Agreement or the Other
‘Transactions, (2) approve or recommend, or propose publicly to apprové or recommend, or
resolve to approve or recommend, any Acquisition Proposal (any of the actions referred to in the
foregoing elauses (1) and (2), whether taken by the Company Board or any committse thereof, a
“Change of Board Recommendation™). (3) approve or racommend or allow the Company or any
of its Subsidiaries lo enter into any letter of intent, acquisition agresment or any similar
agreement or understanding (other than an Acceptable Confidentiality Agreement entered inwo
pursuant to and in accordance with Section 6.04(b)) (A) constitting or related 1o, or that is
intended to or would reasonably be expected to lead to, any Acquisition Proposal or
(B) requiring it to abandoh, terminate or fail to consummate the Merger or any Other
Transactions or (4) effect any transaction contemplated by any Acquisition Proposal.
Notwithstanding the immediately foregoing sentence, the Company Board may, at any time prior
to obtaining the Shareholder Approval and provided the Company has complied with this
Section 6.04 in all material respects, if it determines in good faith, after consulation with its
outside legal advisors, that the failure to take such action would be inconsistent with its fiduciary
duties to the shareholders of the Company under applicable Law, (x) cause the Company to
terminate this Agreement and to concurrently enter inte a definitive agreement with respect to
such Superior Proposal or (y) ¢ffect a Change of Board Recommendation, in each case if, but
only if, the Company receives a written Acquisition Proposal and the Company Board concludes
in good faith, after consultation with the Company's financial and outside legal advisors, that
such Acquisition Proposal constitutes a Superior Proposal; provided, however, that the Board
may not (A) cause the Company to terminate this Agreement and to concurrently enter into a
definitive agresment with respect to such Superior Proposat or (B) effect a Change of Board
Recommendation, unless:

(M the Compeny has (A} provided prior written notice to
Parent, at luaal five Business Days in advance (the “Notice Period™), of its intention to take such
action with respect to such Superior Proposal and (B) contemporaneously provided with such
notice a copy of the relevant proposed transaction agreements (including copies of any bid letters
and financing documents) with the Person making such Superior Proposal, any other material
documents relating thereto as may exist at such time, the identity of the Person making such
Superior Proposal and any other material terms and conditions therzof;
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(iiy  during the Notice Period, the Company shali, and shal)
cause its Representatives to, negotiate with Parent and Merger Sub in good faith, if Parent and
Merger Sub desire to negotiate, 10 make such adjustments in the terms and conditions of this
Agreement, and the Company Board shall consider in good faith any changes to the financial and
other terms of this Agreement proposed by Parent in writing in response to any such written
notice by the Company, so that the Acquisition Proposal ceases to constitute a Superior Proposal
as determined by the Company Board in good faith after consultation with the Company’s
financial and outside legal advisors. 1f s Superior Proposal is revised materially, including, any
reévision to price, then the Company shall deliver to Parent a new written notice and again
comply with the requirements of Section 6.04(c)(i) and (ii) with respect to such revised Superior
Proposal, on each occasion on which a revised Superior Proposal is submiued; provided,
however, on any such occasion the Notice Period shall be three Business Days in lizu of five
Business Days; and

(ili) inthecase ofa termination pursyant 10 Scctmn 8.01(h) (but
not in thc case of a Change of Board Recommendation only), the Company pays the Company
Termination Fee under Section 8.03(b) concurrently with and as a condition to such termination.

{d) Subject to this Section 6.04, the Company shall (i} not terminate,
waive, amend, modify or release any provision of any standstil] or confidentiality agreement to
which it is a party that relates to a transaction of a type described in the definition of Acquisition
Proposal and (ii) enforce the provisions of any such agreements,

()  Nothing contained in this Section 6.04 or eisewhere in this
Agreement prohibits the Company from taking and disclosing 1o its shargholders a position
contemplated by Rule 14d-9 or Rule |4¢-2(a) promulgated under the Exchange Act if the
Company Board determines in good faith, after consultation with its legal advisors, thar failure to
do so would be inconsistent with jts fiduciacy duties under epplicable Law or is otherwise
required to be disclosed under applicable Law; provided, however, that the Company Board may
not (i) make a Change of Board Recommendation or (ii) take any position under Rule 14d-9 or
Rule 14e-2(a) other than recommending rejection of such tender or exchange offer, in ¢ach case,
without tirst complying with Section 6.04(c).

(f) Nothing contained in this Section 6.04 shall prohibit the Company
from responding to any unsolicited proposal or inquiry solely by advising the Person making
such proposal or inquiry of the terms of this Section 6.04. Notwithstanding anything in this
Agreement to the contrary, any factually accurate public statement by the Company that
describes the Company’s receipt of an Acquisition Proposal and the operation of this Agreement
with respect thereto, shall not be deemed in and of Itself to be a Change of Board
Recommendation; provided, however, that the Company shall, to the extent practicable, provide
Parent with a reasonable opportunity to comment on and review any such stalement, if such
statement is to be made and released in a wriling.

Section 6.05. Directors’ and Officers’ Indemnification and Insurance.

(a)  For a period of six years sfier the Eftective Time, unless otherwise
required by applicable Law, the articles of incorporation and bylaws of the Surviving
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Corporation shall contaln provisions no less favorable with respect to the indemnification of
directors and officers than are set forth in the articles of incorporation or bylaws of the Company
as in effect on the date hereof. Parent shall, and shall cause the Surviving Corporation to,
indemnify each present and former director or officer of the Company (collectively, the
“Indemnified Parties™), in and to the extent of their capacities as such and not as shareholders of
the Company, in respect of actions, omissidns or events through the Effective Time to the fullest
extent permitted by Law. The Surviving Corporation shall not amend its bylaws after the
Effective Time if such action would adversely affect the rights of individuals who, on or prior to
the Effective Time, were entitled to advances, indemnification, contribution or exculpation
thereunder for actions or omissions by such individuals in their capacity as directors or officers -
at any time prior 1o the Effective Time. The individuals referred to in the preceding sentence
shall include any individuals who served at any time as directors or officers of any Subsidiary of
the Company at the Company’s request, it being acknowledged by the Parties that each director
or officer and each former director and officer of the Company is or was doing so at such request
of the Company.

(b)  The Surviving Corporation shall either (i) cause 1o be obtained a
“1ail” insurance policy with a claims period of at least six years from the Effective Time with
respect 1o directors’ and officers’ liability insurance in amount and scope materially not less
favorable than the Company’s existing policies for claims arising from facls or events that
occurred prior to the Effective Time or (ii) maintain the existing officers® and directors” liability
insurance policies maintained by the Company (provided that the Surviving Corporation may
substitute therefor policies of at least the same coverage containing terms and conditions that are
materially not less favorable to the Indemnified Parties) for a period of six years after the
Effective Time so long as the annual premium therefor is not in excess of 250% of the last
annual premium paid prior to the date hereof; provided, however, that if the existing officers’
and directors’ liability insurance policies expire, are terminated or cancelled during such six-year
pericd or require an annual premium in excess of 250% of the current premium paid by the
Company for such insurance, the Company will obtain as much coverage as can be obtained for
the remainder of such period for a premium not in excess of 250% (on an annualized basis) of
such current annual premium. In liew of the foregoing, the Company may purchase, prior fo, on
or after the Effective Time, a six-year “tail” prepaid directors’ and officers’ liability insurance
policy in respect of acts or omissions oceurring prior to the Effective Date covering each such
director and officer; provided, however, that the Company shatl not purchase any such policy for
an amount in excess of the amount set forth in Section 6.05(b) of the Compeany Disclosure Letter
without the prior written consent of Parent.

(c)  1f Parent or the Surviving Corporation or any of its successors or
assigns (i) shall consolidate with or merge into any other corporation or entity and shall not be
the continuing or surviving corporation or entity of such consolidation or merger or shall cease to
continye to exist for any reason or (ii) shall transfer all or substantially all of its properties and
assets to any individual, corporation or other entity, then, and in each such case, proper
provisions shall be made reasonably satisfactory to the Company so that the successors and
assigns of the Surviving Corporation and the transferee or transferees of such properties and
assets, as applicable, shall assume all of the obligations set forth in this Section 6.05.

_ Section 6.06. Emplovee Benefits Matters.
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(a)  Parent hereby agrees that, for a pariod of one year after the
Effective Time, it shall, or it shall cause the Surviving Corporation and its subsidiaries to,
provide, to each Company Employee as of the Eftective Time (other than those Company
Employees covered by a collective bargaining agreement) with salary, employse benefits
(excluding any equity compensation or defined pension benefits) and incentive compensation
opportunities that are comparable in the aggregae to those provided to such Company Employee
immediately prior to the Effective Time. The severance plans, agreements, programs and
policies mainwined by the Company or its Subsidiaries in effect at the Effective Time and as set
forth on Section 6.06(a) of the Company Disclosure Letter shall remain in effect for a period of
one year after the Effective Time. Nothing herein shall be deemed to be a guarantee of
employment for any Company Employee or to restrict the right of the Surviving Corporation to
terminate any Company Employee or, subject (o the terms of this Section 6.06(a} to amend,
terminate or modify any Plan.

(b)  Except as would not result in duplication of benefits or benefit
accrual, Company Employees shall receive service eredit (solely for purposes of eligibility to
participate and vesting, but excluding benefit accruals under each defined benefit or defined
coniribution pension plan) under any employee benefit plan, program or arrangement established
or maintained by Parent, the Surviving Corporation or any of their respective subsidiaries under
which each Company Employec may be eligible to participate on or after the Effective Time to
the same extent recognized by the Company or any of the Subsidiaries under comparable Pians
immediately prior to the Effective Time.

- {e)  With respect to the welfare benefit plans, programs and
arrangements maintained, sponsered or contributed to by Parent or the Surviving Corporation
(“Purchaser Welfare Benefig Plans™) in which a Company Employee may become eligible to
participate, Parent shalt, except as may be prohibited by the insurance carriets of such plans, use
commercially reasonable efforts to (i) waive all limitations as to preexisting and at-work
conditions, if any, with respect 10 pasticipation and coverage requirements applicable to each
such Company Employee under any Purchaser Welfare Benefit Plan to the same extent waived
or satisfied under a comparable Plan of the Company and (ii) cause any cligible expenses
incurred by any Company Employee and his or her covered dependents under 2 Plan of the
Company during the plan year in which the Merger occurs to be taken into account under the
Purchaser Welfare Benefit Plans for purposes ol satisfying all deductible, coinsurance and
maximum out-of-pocket requirements applicable to such Company Employes and his or her
dependents as if such amounts had been paid in accordance with the Purchaser Welfare Benefit
Plans.

(d)  No later than ten Business Days prior to the Closing Date, the
Company shall provide Parent with a correct and complete list setting forth the number of
Company Employees terminated from aach site of employment of the Company and of each
Subsidiary of the Company during the 90-day period ending on such date for reasons qualifying
the termination as “employment losses” under the WARN Act and the date of each such
termination with respect 1o each termination; provided that this sentence shall not apply with
respect 10 any site of employment at which sufficient Company Employees have not been
employed at sny time in such 90-day period for terminations of employment at such site to be
subject to the WARN Act.
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(e}  Notwithstanding anything to the contrary in this Section 6.06, the
parties expressly acknowledge and agree that this Agreement is not intended to create a contract
between Parent or the Company or any of the Company’s Subsidiaries, on the one hand, and any
Affected Employee, on the other hand, and no Affected Employee may rely on this Agreement
as the basis for any breach of contract claim against Parent or the Company or any of the
Company's Subsidiarics. No provision of this Section 6.06 is intended to modify, amend or
create any émployee benefit plan of the Company, Parent, the Surviving Corporation or any of
their respective Subsidianies or Aftiliates, '

Section 6.07. HSR Act and Other Filings,

(a) Each of Parent and the Company shall (i) use commetrcially
reasonable ¢fforts to make or cause to be made the filings required of such party to this
Agreement or any of its subsidiaries or Affiliates under the HSR Act with respect to the
transactions contemplated by this Agreement as promptly as practicable, and in any event within
ten Business Days following the date hereof, (ii) comply at the earliest practicable date with any
request under the HSR Act for additional information, documents, or other materials received by
such party or any of its subsidiaries from the United States Federal Trade Commission or the
United States Department of Justice or any other Governmental Authority in respect of such
tilings or such transactions, and (lii) cooperate in good faith with each other in connection with
any such filing (including, with respect to the party to this Agreement making a filing, providing
copies af ali such documents to the non-filing party to this Agreement and its advisors prior (o

filing and, if requested, to accept all reasenable additions, deletions or changes suggested in
connection therewith) and in connectlon with resolving any investigation or other inquiry of any
such agency ar other Governmental Authority undér any Anlitrust Laws with respect to any such
filing or any such transaction. The parties to this Agreement shall consult in good faith with
gach other to determine whether any other filing, application or notice must be made or approval
must be obtained pursuant to any applicable Law, and shall use commercially reasonable efforts
to furnish to each other all information required for any such filing, application or notice to be
timely made or approval to be obtained pursuant to any applicable Law in connection with the
Merger and the other ransactions contemplated by this Agreement. Each party to this
Agreement shall promptly notify the other parties to this Agreement of any communication with,
and any proposed understanding, undertaking, or agreement with, any Governmental Authority
regarding any such filings or any such transaction. None of the parties to this Agreement shall
independently participate in any meeting, or engage in any substantive conversation, with any
Governmental Authority in respect of any such filings, investigation or other inquiry without
giving the other parties to this Agreement prior notice of such meeting of conversation and, to
the exient permitted by such Governmental Authority, the opportunity to attend and/or
participate. The parties to this Agreement will consuit and cooperate with one another in good
faith, in connection with any analyses, appearances, presentaticns, memoranda, briefs,
arguments, opinions and proposals made or submitted by or on behalf of any party 1o this
Agreement in connection with proceedings under or relating to the HSR Act or other Antitrust
Laws or any other applicable Law, if any. Subject to Section 5.02, the Company will consult
with Parent in connection with any analyses, appearances, presentations, memoranda, briefs,
arguments, opinions, proposals and filings made or submitted by or on behalf of the Company to
the IRS or any other Governmental Authority in connection with any Tax or insurance matters.




. ()  The parties to this Agreement agree to use commercially
reasonable efforts to defend any lawsuits or other legal proceedings, whether judicial or
administrative, challenging this Agreement, including seeking to have any temporary restraining
or interim order entered by any court or other Governmental Authority vacated or reversed.
Notwithstanding anything to the contrary in this Agreement, none of the Company, Parent or
Merger Sub shall be required to, and the Company shall not without the prior writien consent of
Parent be permitted to, make or enter into any divestitures, licenses or other arrangements .
{(including hold separate amrangements) of or affecting their operations or the operations of the
Company, or those of any of their Affiliates, or agree to any other restrictions, in order 1o obtain
any approval from any Governmental Authority 1 complete the Merger under any Antitrust
Laws or otherwise.

Seclion 6.08. Intellectual Property. From the date of this Agreement through the
Closing Date, the Company shall, and shalt cause each of its Subsidiaries to; (a) without the
prior written consent of Parent, not (nor permit any licensee or sublicenses to) sell, lease, license,
transfer, pledge, encumber, grant or dispose of (whether by marger, consolidation, purchase, sale
or otherwise) any material Owned Intellectual Property (other than the livensing of Intellectual
Property in the ordinary course of business), or enter into any material commitment or
transaction with respect to any Intellectual Property outside the ordinary course of business, (b)
not do any act or knowingly omit to do any act whereby any material Gwned Intelicctual
Properiy may become invalidated, abandoned, unmaintained, unenforceable or dedicated to the
public domain, (¢) notify Parent immediately if it knows or is advised that any material Owned
Intellectual Property may become abandoned or dedicated to the public domain, (d) notify
promptly Parent of any material Infringement of any material Owned Intellectual Property of
which it becomes aware and to consult with Parent regarding the actions to take 16 protest such
material Owned Intelleciual Property and (e) take all commercially reasonable actions within the
ordinary course of business to protect and maintain the material Owned lntellectual Property,
including prosecuting all pending applications for patents or registration of trademarks,
copyrights and mask works, and maintaining, to the extent permitted by Law, each patent or
registration owned by the Company or any of its Subsidiaries.

Section 6.09. Notification of Certain Matters. Subject to applicable Laws and
the instructions of any Governmental Authority, each of the Company and Parent shall keep the
other apprised of the status of martters relating to completion of the transactions contemplated
hereby, including promptly furnishing the other with copies of notices or other communications
received by Parent or the Company, as the case may be, or any of its Subsidiaries, from any third
Person and/or any Governmental Authority with respect to the Merger and the other transactions
contemplated by this Agreement. Between the date hereof and the Effective Time, (a) the
Company shall promptly notify Parent in writing of any inaceuracy in any representation or
warranty or breach of any covenant of the Company contained herein that, in either case, would,
or would reasonably be expected to, result in a failure of any condition set forth in Section 7.01
or Section 7.02, (b} Parent will promptly notify the Company in writing of any inaccuracy in any
representation or warranty or breach of any covenant of Parent or Merger Sub contained herein
that, in either case, would reasonably be expected to, result in a failure of any condition set forth
in Section 7.01 or Section 7.03, and (¢} the Company will promptly nolify Parent in writing and
Parent will promptly notify the Company in writing of any communication received (i) from any
Person alleging a material consent of such Person is or may be required in connection with the
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transactions contemplated by this Agreement or (ii) from any Governmental Authority in
connection with the transactions contemplated by this Agreement.

Section 6.10. Furt iQrs rcially Reasonable Efforts. Upon the terms
and subject to the conditions of this Agreement, subject to Section 6.07(b) and the second
sentence of this Section 6.10, each of the Company, Parent and Merger Sub agrees to use its
tespective commercially reasonable eftorts to effect the consummation of the Merjrer as soon as
practicable after the date hereof. Without limiting the foregoing, subject to Section 6.07(b), (a)
each of the Company, Parent and Merger Sub agrees to use commercially reasonable efforts to
take, or cause to be taken, all actions necessary 1o comply prompily with all legal requirements
that may be imposed on it with respect to the Merger and shall promptly cooperate with and
furnish information 1o each other in connection with any such requirements imposed upon any of
them or any of their subsidiaries in connection with the Merger, and (b) Parent and the Company
shall, and shall cause their Subslidiaries to, as promptly as practicable after the date hereof, use its
or their commercially reasonable efforts to provide any notice and/or obtain any consent,
authorization, order or approval of, or any exemption by, any Governmental Autherity or other
public or private third Person required to be obtained or made by the Company or any of its
Subsidiaries in connection with the Merger or the taking of any action by the Company or any of
its Subsidiaries contemplated thereby or by this Agreement (including obtaining consents under
any Contracts); provided, however, in no event shall any party or any of their Affiliates or
stockholders be required 10 pay any amouat or offer any consideration in connection with
obtaining any consent, authorization, order, approval or exemption (other than filing fees and
expenses associated with any consent, authorization, order, approval or exemption Lo be sought
from any Governmenta] Authority).

Section 6,11, Public Announcements. The initlal press releases issued by each
party announcing the Merger and the transactions contemplated by this Agreement shall be in a
form that is mutually and reasonably acceptable 1o Parent and the Company. Thereafier, Parent
and the Company shall consult with one another before issuing any press releases or otherwise
making any public announcements (including announcements to employees) with respect to the
transactions contemplated by this Agreement and, except as may be required by applicable Laws
or by the rules and regulations of the Nasdaq, shall not issue any such press release or make any
such announcement prior to such consultation; provided, however, that {a) Parent and the
Company shall agree on the content of the first announcement made to the Company’s
employees regarding the execution of this Agreement and the transactions conternplated hereby
and (b) the Company may make non-public communlcations to the Company Employees,
customers, suppliers or vendors in the ordinary course as long as the Company consults with
Parent and aftords Parent a reasonable opportunity to approve such communication efforts in
advance; provided, further, that such communications are not inconsistent with the
announcement agreed to in clause (2) and that in any formal communications with Company
Employees, the Company shall not make any commitments to Company Employees that are
binding upon Parent or the Surviving Corporation after the Closing.

Section 6.12. Resignations. The Company shall use reasonable best efforts to
obtain and deliver to Parent at the Closing evidence reasonably satisfactory to Parent of the
resignation, effective as of the Effective Time, of all directors of the Company and those
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directors of any Subsidiary designated by Parent to the Company in writing at least five Business
Days prior to the Closing, '

Section 6.13, Actions Regarding Anti-Takeover Statutes. If Section 607.0901 ot

607.0902 of the FRCA or any other potentially applicable anti-takeover or similar Law is or
becomes applicable to this Agreement, the Merger, the Other Transactions, the Voting
Apgresment or the transactions contemplated by the Voting Agreement, the Company Board shall
grant such approvals and take such ather actions as may be required, to the extent permitted
under such Law, so that the transactions contemplated hereby and thereby (but not any other
acquisitions of Company Common Stock) may be consummated as promptly as practicable on
the terms and conditions set forth in this Agreement and the Voting Agreement.

Section 6.14. Standstill Pravisions. The restrictions on Parent and Merger Sub
contained in the Confidentiality Agreement are hereby waived by the Company but only to the
extent reasonably necessary to permit Parent and Merger Sub to consummate the transactions
sontemplated by this Agreement and/or to comply with their obligations or exercise their legal
rights er remedies under this Agreement, ’

Section 6,15, Shareholder Litigation, The Company shall provide Parent with
prompt notice of and copies of all proceedings and cerrespondence relating to any Action against
the Company, any of its Subsidiaries or any of their respective directors or officers by any
shareholder of the Company arising out of or relating to this Agreement or the transactions
contemplated by this Agreement, The Company shall give Parent the opportunity to consult with
the Company regarding the defense or settlement of any such shareholder Action, shall give due
consideration to Parent's advice with respect to such shareholder Action and shall not settle or
offer to settle any such Action without the prior written consent of Parent.

Section 6.16. Rights Plan. The Company shall cause the Rights Plan 1o
terminate upon the Effective Time, without payment of any amournts to any holder thercof. Prior
to the earlier of the termination of this Agreement or the Effective Time, excepl simultaneously
with ar, if required under the Rights Plan, immediately prior to a valid terminatlon of this
Agreement pursuanl to and in connection with Section 8.01(h) and except as contemaplated by
Section 3.22, the Company shall not (i) terminate the Rights Plan, (ii) redeem any rights or
interests granted thereunder, (jii} waive or amend any provision thereof or (iv) exempt any
Person from the Rights Plan.

Section 6,17, Rule 16b-3 Exemption. The Company shall, prior to the Effective
Time, take all actions as may be necessary or required to qualify for the exemption contemplated
by Rule 16b-3 under the Exchange Act with respect to the transactions conternplated by this
Agreement (including the treatment of Company Stock Options and Restricted Stock) and any
ather dispositions of equity securities of the Compeny (including derivative securities) by cach
individua! who is a director or officer of the Company.,

Section 6.18. Financing.

(a) From the date hereof until the earlier of (x) the Effective Time, and
{y) the termination of this Agreement pursuant to Article V1II hereof, the Company shall provide
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Parent and Merger Sub such cooperation as may be reasonably requested in an effort to
implement and make effective, as of the Effective Time, the financing provided for in the
Commitment Letters and/or any Aliernative Financing and/or any other financing proposed by
Parent and Merger Sub in connection with the Merger (individually, a “Financing”, and
collectively, the “Finangings™), including using its reasonable best efforts to assist Parent and
Merger Sub with: (i) the preparation by Parent and Merger Sub of an information package
(including a version that does not contain materiul nen-public information}; (i) participating in
the presentation by Parent and Merger Sub.of such information package and related marters to
prospective lenders, including by facilitating direct contact between the Company’s senior
management and prospective lenders; (iii) paying and discharging at the Effective Time any
encumbrances under existing indebtedness, as may be reasonably requested by Parent;

(iv) giving timely redemption and pre-payment notices, as applicable, in connection with the
refinancing of the Company’s existing indebtedness, as may be reasonably requested by Parent;
(v} providing Parent at least five Business Days prior to the Effective Time, with estimated
outstanding balances, penalties, fees, per diems and related costs as may be required by Parent to
effect the payment or prepayment of any outstanding indebtedness and related amounts an the
Effective Time; and (vi) the preparation by Parent and Merger Sub of offering documents,
private placement memorands, bank information memoranda, prospectuses and similar
documents customarily used in connection with any Financing.

(b}  Nowwithstanding the foregoing, nothing contained in this
Scction 6.18 shall require cooperation with Parent and Merger Sub 1o the extent it would
interfere unreasonably with the business or operaticns of the Company or any of its Subsidiaries.
Parent also covenants and agrees that if the closing of the Merger does not occur (other than in
connection with a termination pursvant to Section 8.01(d), Section 8.01(f), Section 8,01(g) or
Section 8.01(h})), Parent shall reimburse the Company for all reasonable out-of-pocket travel
expenses and the reascnable fees and expenses of attorneys and accountants to the Company in
connection with participation in any “road shows” or other meetings or otherwise in connection
with any Financing and shall indemnity the Company with respect to any liabilities arising out of
any agreements, arrangements, understandings or documentation entered into in connection with
any Financing; provided, that Parent shall not be obligated to indemnify the Company where
such liability relates to any information provided by the Company in connection with any such
Financing.

(c) Subject to the following sentence, Parent shall use its reasonable
best efforts to arrange the financing provided for in the Commitment Letters on the terms and
conditions described in the Commitment Letters, including using its reasonable best efforts to
(I) maintain the effectiveness of the Commitment Letters in accordance with their respective
terms, (ii} negotiate and enter into definitive contracts with respect to the financing provided for
in the Commitment Letters, (iii) satisfy on a timely basis all conditions applicable ta Parent in
such definitive agreements with respect to the financing provided for in the Commitment Letters
and (jv) consummate the financing provided for in the Commitment Letters at or prior to the
closing of the Merger. In the event any portion of the financing provided for in the Commitment
Letrers becomes unavailzble on the terms and conditions contemplated 1n the Commitment
Letters or if Parent elects to obtain alternative financing, Parent shall use its reasonable best
etforts to arrange to obtain such alternative financing from altemative sources (“Altarnative
Financing”) in an aggregate principal amount equal to the amounts set forth in, and on terms
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substantially equivalent to or more favorable to Parent than the 1erms of, the Commitment
Leters. Notwithstanding the foregoing, the Company acknowledges and agrees that Parent shall
be under no cbligation 1o seek Alternative Financing or to take any action in connection
therewith should any commitment that is provided for in the Debt Commitment Letter not
become available, so long as funds are available under the Equity Commitment Letter 1o offset
fully the failure of any commitment 1o be provided for in the Debt Commitment Letter to be
available, Parent shall keep the Company reasonably apprised as to the status of, and any
material developments relating to, any Financing. Parent shall promptly notify the Company of
any proposal by any of the parties to the Commitment Letters to withdraw, terminate or make
any material change in the amount or terms of the Commitment Letters. Parent shall not consent
to any amendment, modification or early Lermination of the Commitment Letters that could
reasonably be expected to adversely affect the ability of Parent and Merger Sub to consummate
the Merger.

ARTICLE V]|

CONDITIONS TO THE MERGER

Section 7.01, Conditions to the Obligations of Each Party. The obligations of
the Company, Parent and Merger Sub to consummate the Merger are subject to the satisfaction
or waiver as of the Closing of the following conditions:

()  Company Shareholder Approval. The Shareholder Approval shall

have baen oblained,

(b}  Antitrust Approvals and Waiting Periods. Any waiting period (and

any extension thereof) applicable to the consummation of the Merger and the transactions
contemplated by this Agreement under applicable Aatitrust Laws, including the HSR Act, shall
have expired or been terminated, and any approvals required thereunder shall have been
obtained.

()  Governmental Consents. The approvals listed on Section
3.06(b}(v) of the Company Disclosure Letter shall have been obtained. Any other approval of
any Governmental Authority or waiting periods under any applicable Law shall have been
obtained (without the Imposition of any material condition) or have expired, but only if the
failure to obtain any such approvat or the failure of any such waiting period to ¢xpire would
constitute & material violation of Law or subject any party 1o any material fine or other material
adverse consequences. '

(d)  NoOrder. No Governmental Authority shall have gnacted, issued,
promulgated, enforced or entered any injunction, order, decree or ruling (whether temperary,
preliminary or permanent) which is then in effect and has the effect of making the consummation
of the Merger illegal or otherwise preventing or prohibiting consummation of the Merger.

Section 7.02, Conditions to the Obligations of Parent and Merger Sub. The

obligations of Parent and Merger Sub to consummate the Merger are subject to the satisfaction or
waiver in writing {where permissible) as of the Closing of the following adcitional conditions:
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(a) Representalidns and Warranties. All representations and

warranties of the Company in Article 111 shall be true and correct (without giving effect to any
materiality or Company Material Adverse Effect qualifiers set forth therein) as of the Effective
Time as if made on and as of such date, except (i) to the extent such representations and
warrantics speak solely and expressly as of an earlier date, in which event such representations
and warranties shall be true and correct as of such earlier date in accordance with the standard set
torth in the immediately following clause (ii) and (ii) s would not or would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect;
provided, however, that, (x) ¢ach of the representations and warranties set forth in Section
3.03(a), Section 3.03(b), Section 3.03(c), Section 3.03(¢) and Section 3.03(h) shall be true and
correct in all respects (unless the failure w be so rue and correct would noet, or would not
reasonably be expected to, individually or in the aggregate, result in the payment of additional
Merger Consideration in excess of $200,000 in the aggregate to shareholders, Optlonholders or
holders of other equity securities), (y) the representation and warranty set forth in Section 3.03(g)
shall have been Lrue and correct in all material respects as of the date of this Agreement and (2)
cach of the representations and warranties set forth in Section 3,20, Section 3.21, Section 3.22
and Section 3.24 shall be true and correct in all material respects (in each case, without giving
effect to any materiality or Company Material Adverse Effect qualifiers set forth therein).

(b  Apreements and Covenants. The Company shall have performed
or complied in all material respects with all agreements and covenants required by this
Apreement to be performed or complied with by it on or prior to the Effective Time.

(¢}  Officer’s Certificate. The Company shall have delivered to each of
Parent and Merger Sub a certificate, dated the Closing Date, sipned the Chief Executive Officer
and Chief Financial-Officer of the Company, on behalf of the Company and without any personal
liability, certifying as to the satisfaction of the conditions specified in Section 7.02(a) and
Section 7.02(b).

(d)  NoCompany Malerial Adverse Effect. Since the date of this

Agreement, there shall not have occurred any event, circumstance, development, ocourrence,
change or effect that has had, or would reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect.

() FIRPTA Affidavit. Prior to the Closing on the Closing Date, the
Company shall have delivered to Parent an executed affidavit, in accordance with Treasury
Regulation Section 1.897-2(h)(2) and in a form satisfactory Lo Parent, certifying that an interest
in the Company is not a U.S. real property interest within the meaning of Section 897(c) of the
Code and sets forth the Company’s name, address and taxpayer identification number.

Section 7.03. Conditions to the Obligations of the Company, The obligations of
the Company to consummate the Merger are subject to the satisfaction or waiver in writing

{where permissible) as of the Closing of the following additional condltions:
(a)  Representations and Warranties, The representations and

warranties of each of Parent and Merger Sub set forth in this Agreement shall be true and correct
in all respects, without regard to any materiality or similar qualifications contained in them, as of
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the Effective Time, as though made on and as of such time (except for representations and
warranties made as of a specified date, the accuracy of which shall be determined as of that
specified date), unless the failure or failures of such representations and warranties o be so true
and correct in all respects would not, individually or in the aggregate, prevent the consummation
of the Merger or prevent Parent or Mcrgcr Sub from performing its obligations under this
Agreement.

(b)  Apreements and Covenants. Parent and Merger Sub shall have
performed or complied in all material respects with all agreements and covenants required by
this Agreement to be performed or complied with by each of them on or prior to the Effective
Time.

() Officer’s Certificate. Parent shall have delivered to the Company &
wrtlﬁcate, dated the Closing Date, slgned by an executive officer on behalf of Parent and
without any personal liability, certifying as to the satisfaction of the conditions Spemﬁed In
Section 7.03(a) and Section 7.03(b).

ARTICLE VIl

TERMINATION

Section 8.01. Termination. This Agreement may be terminated and the Merger
may be abandoned at any time prior to the Effective Time, notwithstanding approval thereof by
the shareholders of the Company, other than termination by (x) the Company or Parent pursuant
to Section 8.01(f) , which termination may only occur after the Company Sharcholders® Meeting,
or (y) by the Company pursuant to Section 8.01{h), which termination may only occur prior 10
obtaining the Shareholder Approval {the date of any such termination, the “Temmination Date™),
as follows:

(2) by mutual writlen consent of Parent and the Company;

(b) by either Parent or the Company if the Eftective Time shall not
have ocourred on or before July 1, 2009 (the “Expiration Date'™); provided, however, that the
right to terminate this Agreement under this Section 8.01(b) shall not be available to the party
whose failure to fulfill any obligation under this Agreement has been the cause of, or resulted in,
the failure of the Effective Time to occur on or before such date;

(¢) by either Parent or the Company if any Governmental Authority
shall have enacted, issued, promulgated, enforced or entered any injunction, order, decree or
ruling or taken any other action (including the failuré to have taken an action) which, in either
such case, has become final and non-appealable and has the effect of making consuramation of
the Merger illegal or otherwise preventing or prohibiting consummation of the Merger; provided,
however, that the right to terminate this Agreement under this Section 8,01(c) shall not be
available to any party whose failure to fulfill any obligation under this Agreement has been the
cause of, or resulted in, any such applicable Law to have been enacied, issued, promulgated,
enforced or entered;
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(d) by Parent it' (I) any of the representations and warranties of the
Compuny in Article IIT hereof are or shall have become ontrue or inaccurate such that
Section 7.02(a) would not be satisfied, (ii) there has been a breach on the part of the Company of
any of its covenants or agreements herein such that Section 7.02(b) would not be satisfied or (iii)
there shall have occurred any event, circumstance, development, occurrence, change or effect
that has had, or would reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect, and, in any such case, such failure to be true or inaccuracy as
set forth in clause (i), such breach as set forth in clause (ii) or the occurrence of any condltion set
forth in clause (iii) has not been, or cannot be, cured within 60 days after written notice 1o the
Company thereof:

{e) by the Company if (i) any of the representations and warranties of
¢ither Parent or Merger Sub herein are or shail have become untrue or Inaccurate such that
Section 7.03(a) would not be satisfied, or (ii) there has been a breach on the pant of either Parent
or Merger Sub of any of its covenants or agresments herein such that Section 7,03(b) would not
be satisfied, and, in either (f) or (ii), such breach, failure to be true or inaccuracy, has not been, or
cannot be, cured within 60 days after written notice to Parent and Merger Sub;

¢H by either Parent or the Company if the Shareholder Approval shall
not have been obtained at the Company Shareholders® Meeting or any adjournments thereof;

(g) by Parent if the Company Board shall have (i) effected a Change of
Board Recommendation or marerially breached the Company's obligations set forth in Section
6.04, (ii} subject to the second sentence of Section 6.04(f), taken any position contemplated by
Rule 14¢-2(a) of the Exchange Act with respect to any Acquisition Proposal other than
recommending rejection of such Acquisition Proposal, (1ii) failed 1o include in the Proxy
Statement distributed to shareholders its recommendation that shareholders approve this
Agreement and the Merger or (iv) subject to the second sentence of Section 6.04(f), refused to
affirm publicly its recommendation of this Agreement and the Merger following any written
request by Parent to provide such reaffirmaticn following an Acquisition Proposal (which
request may only be made once with respect to such Acquisition Proposal absent further material
changes in such Acquisition Proposal) prior to the earlier of (x) ten Business Days following
such request and (y) five Business Days prior to the Company Shareholders’ Mecting, unless, in
the case of this clause (y), it would be inconsistent with the Company Board’s fiduciary duties to
comply with such request within such time period, in which case the Company shall comply with
such request as promptly as practicable consistent with the Company Board’s fiduciary dutles;
and

{h) by the Company in order to enter into a definitive agreement with
respect to a Superior Proposal pursuant to and in accordance with the terms of Section 6.04(c).

Section 8.02. Effect of Termination. In the event of the termination of this
Agreement pursuant to Section 8.01, this Agreement shall forthwith become void, and, subject to
Section 8.03, there shall be no liability under this Agreement on the part of any party hereto
(except that the provisions of Section 6.03(b), this Section 8.02, Section 8.03 and Article X shall
survive any such termination); provided, however, that nothing herein (including payment of the
Company Termination Fee) shall relieve any party from liability for any intentiona! breach of
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any of its representations, warranties, covenants or agreements set forth in this Agreement prior
to such termination. Parent and Merger Sub agree that an “intentional breach™ of this Agreement
shall include a failure by Parent or Merger Sub to consummare the Merger due to a failure to
obtain the Financing by the tenth Business Day following (or, if the Expiration Date would occur
within such 10 Business Day period, then by such earlier date in such 10 Business Day period on
which Parent and Merger Sub would be required to consummate the Merger pursuant to Section
1.02) the satisfaction of the conditions set forth in Section 7.01 and Section 7.02 (other than
those conditions which, by their nature, are to be satistied at the Closing (but only if such
conditions would have been satisfied had the Closing occurred on such tenth Business Day)). No
termination of this Agreement shall affect the obligations of the parties under the Confidentiality
Agreement,

Section 8.03. Feaes and Expenses,

{(a) Except as otherwise specifically set forth in this Section 8.03, all
Expenses incurred in connection with this Agreement shall be paid by the party incurring such
Expenses, whether or not the Merger is consummated. “Expenses”, as used in this Agreement,
shall include all out-of-pocket documented expenses (including all fees and expenses of counsel,
accountants, investment bankers, financing sources, hedging counterparties, experts and
consultants 1o & party hereto and its Affiliates) incurred by a party or on its behalf in connection
with or related to the transactions contemplated hereby, including the authorization, preparation,
negotiation, execution and performance of this Agreement and the Other Transactions, the
preparation, printing, filing and mailing of the Proxy Statement, the solicitation of Shareholder
Approval and all other matters related to the Closing of the Merger.

(b  The Company agrees that if this Agreement shall be terminated:

() by Parent or the Company pursuant to Section 8.01(b), by
Parent pursuant to Section 8.01(d), or by Parent or the Company pursuant Lo Section 8.01(f), and
(A) after the date hereof and prior to the Termination Date, a Person or group shall have made an
Acquisition Proposal to the Company or the shareholders of the Company or an Acquisition
Proposal shall have otherwise become publicly announced and (B) no later than 12 months after

the Termination Date, the Company enters into, publicly approves or submits to the sharcholders -

of the Company for approval, an agreement with respect to an Acquisition Proposal, or an
Acquisition Proposal is consummated (which in each case need not be the same Acquisition
Proposal as the Acquisition Proposal described in clause (A)), then the Company will pay to
Parent, on the date of entry into the definitive agreement in respect of such Aequisition Proposal
or, if earlier, the date of the consummation of the transaction In respect of such Acquisition
Proposal, as may be applicable, the Company Termination Fee in immediately available tunds,
as directed by Parent in writing; provided, that for the purpose of this Section 8.03(b)i), all
references to “[59%™ in the definition of Acquisition Proposal shall be changed to “50%; or

(ii) by Parent pursuant to Section 8.01(g) or by the Company

pursuant to Section &. 01(h), then the Company shall pay to Parent, on the Termination Date, the
Company I'ermination Fee in immediately available funds, as directed by Parent in writing.
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(¢)  Inno event shall more than one Company Termination Fee be -

payable by the Company.
ARTICLE [X
GENERAL FROV]S!('\)NS
Section 9.01. r_\l_on-Survivai of Regresentatiuns, Warranties and Apreements

The representations and warranties in this Agreement shall terminate at the Effective Time. This
Section 9.01 shail not limit any covenant or agreement of the parties which by its terms
contemplates performance after the Effective Time.

Section 9.02. Notices. All notices, requests, claims, demands and other
communications hereunder shall be in writing and shall be deemed to have been duly given
(a) on the date of delivery if delivered personally, (b) on the first Business Day following the
date of dispatch if delivered by a nationally recognized next-day courier service, (¢) on the fifth
Business Day following the date of mailing if delivered by registered or certified mail (postage
prepaid, return receipt requested) or (d) if sent by facsimile or electronic transmission, when
transmitted and receipt is confirmed. All notices under Section 6.04 or Article V1II shall be
delivered by courier and facsimile or electronic transmission 1o the respective parties at the
addresses provided in accordance with this Section 9.02. All notices hercunder shall be
delivered to the respective parties at the following addresses (or at such other address for a party
as shall be specified in a notice given in accordance with this Section 9.02):

()] if to Parent or Merger Sub:

TriNet Group, Ine.

San Leandro, CA 94577

1100 San Leandro Bivd., Suite 300
Attention: Gregory L. Hammond
Fagsimile No.: (510) 315-1111
Email: legal@trinet.com

with a copy 10 (which shall not constilute notice):

Cooley Godward Kronish LLP
101 California Street, 5th Floor
San Francisco, CA 94111-5800
Attenticn: Craig Jacoby
Facsimile No.: (415) 693 -2222
Email: cjacoby@cooley.com

Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas

New York, New York 10019-6064

Attention; Matthew W. Abbott
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Facsimile No.: (212) 757-3990
Email: mabbott@paulweiss.com

(ii) if to the Company-

Gevity HR, [nc.

Legal Department

9000 Town Center Parkway
Bradenton, FL 34202

Attention: Edwin E, Hightower, Jr.
Facsimile No.: (941) 7144154

Email: Edwin.Hightower@gevity.com

with a copy to (which shall not constitute notice):

King & Spalding LLP

1180 Peachtree Street, N.E.
Atlanta, Georgia 30309-3521
Attention: John D. Capers, Ir.
Facsimile No.: (404) 572-5132
Email: jeapers@kslaw.com

Section 9.03. Amendment. This Agreement may be amended by the pamcs
hereto by action taken by or on behalf of their respective boards of directors at any time prior to
the Effective Time; provided, however, that, after the approval of this Agreement by the
shareholders of the Company, no amendment shall be made except as allowed under applicable
Law. This Agreement may not be amended except by an instrument in writing signed by ¢ach of
the partics hereto.

Section 9.04. Waiver. Any party hereto may (a) extend the time for the
performance of any obligation or other act of any other party hereto, (b) waive any inaccuracy in
the representations and warranties of any other party contained herein or in any document
delivered pursuant hereto and (c) waive compliance with any agreement of any other party or
any condition to its own obligations contained herein. Any such extension or waiver shall be
valid only if set forth in an instrument in writing signed by the party or parties to be bound
thereby. The failure of any party to assert any of its rights under this Agreement or otherwise
shall not constitute a waiver of those rights.

Section 9.05. Certain Definitions.
(a)  For purposes of this Agreement:

“Acquisition Proposal™ means any bona fide inquiry, offer or proposal (other than
Trom Parent or Merger Sub or their respective Affiliates) concerning any (A) merger,
consolidation, business combination, recapitalization, liquidation, dissolution or similar
transaclion involving the Company, (B) direet or indirect sale, lease, pledge or other disposition
of assets or business of the Company representing 15% or more of the consolidated revenues, net
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income or assets of the Company and its subsidiaries, in a single transaction or a series of related
transactions, (C) issuance, sale or other disposition by the Cormpany to any person or group
(other than Parent or Merger Sub or any of their respective Affiliates) of securities (or options,
righis or warrants to purchase, or securities convertible into or exchangeable for, such securities)
representing 15% or more of the voting power of the Company, or (D) transaction or series of
related transactions in which any person or group (other than Parent or Merger Sub or their
respective Affiliates) acquires beneficial ownership, or the right to acquire beneficial ownership,
of 15% or more of the outstanding Shares.

“Affiliate” means, with respect 10 any Person, any other Person controlling,
controlled by or under common control with such Person. The term “control” (including, with
correlative meaning, the terms “controlling,” “controlled by* and “under common control with™),
as applied to any Person, means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of such Person, whether through the
ownership of voling or other securities, by contract or otherwise. With respect to any employee
benefit matter or Plan, the terms “controlling,” “controlled by” and *“under common ¢ontrol
with" have the meanings set forth in Section 414 of the Code or Section 4001(a)(14) or 4001(b)
of ERISA,

“Antitrust Laws" means any United States federal or state or foreign Laws,
administrative or judicial doctrines that are designed to prohibit, restrict or regulate actions
having the purpose or effect of monopolization or resteaint of trade.

“Assumed Client Qbligations” shall mean with respect to any date, obligations of
the Company and/or its Subsidiaries as of such date (i) 10 remit to the applicable regulatory
authorities and Authorized Recipients, on behalf of the Company’s or its Subsidiaries” Clients
after such date all (x) workers® compensation or other insurance premiums or contributions
(whether on behalf of employer or employee) to 401(k) or other similar investment plans and
(¥) Worksite Employees’ net pay (in-connection with direet deposit services or check services)
that are required to be paid, (if) 1o remit to the Tax authorities on bebalf of the Company’s or its
Subsidiaries’ Clients afier such date all federal and state payroll, social security, Medicare,
unemployment and other trust Taxes that are required to be paid and (iii) to refund to the -
Company’s or its Subsidiaries’ Clients after such date any Client Funds over-impounded from
such Clients by the Company and/or its Subsidiaries, in each case, in connection with the payroll
processing, Tax filing, direct deposit, check, and other employment-related services performed
by the Company and/or its Subsidiaries prior to such date. For the avoidance of doubt, all
references herein to Assumed Client Obligations shall include Assumed Client Prepayment
Obligations.

“Assumed Client Prepayment Obligations” shall mean, with respect 1o any date,
that portion of the Assumed Client Obligaticns for which the Company and/or its Subsidiaries is
contractually required to pay or remit such amounts to Authorized Recipients prior (o receiving
Client Funds.

“Authorized Recipients” means the Worksite Employees and other Persons
authorized to receive a payment from the Company or its Subsidiaries as contemplated by the
professional service agreements between the Company and its Clients.




“Business Day"” meens any day on which the principal offices of the SEC in
Washington, D.C. are open 1o accept filings, or, in the case of determining a date when any
payment is due, any day on which banks are not required or authorized to close in the City of
New Yark.

“Client” means the clients of the Company or its Subsidiaries with whom the
Company or Subsidiary has entered into a professional services agrecment and pursuant to which
the Company and its Subsidiaries provide human resource, payroll processing, tax filing, direct
deposit, check and/or other employment-related services to such client.

“Client Funds” shall mean, with respect to any date, (i) ali Worksite Employees’
net pay (in connection with direct deposit services or check services), (ii) alt workers®
compensation or other insurance premiums or conlributions (whether on behalf of the employer
or Worksite Employec) to 401 (k) or other similar investment plans that were withheld by the
Company or its Subsidiaries from the payroll of Worksite Employees of, or otherwise collected
from, the Company’s or its Subsidiaries’ Clients in connection with the payroll processing
services of the Company and its Subsidiaries prior to such date, and (iii) all federal and staw
payroll, social s¢curity, Medicare, unemployment and other trust Taxes that were withhzld by the
Company or its Subsidiaries from the payrell of Worksite Employees, or otherwise collected
from, the Company’s or its Subsidiaries’ Clients in connection with the payroll processing and
tax filing services of the Company and its Subsidiaries prior to such date which in the case of
each of clauses (i), (ii) and (iii), were not yet remitted to the applicable Tax or regulatory
authorities or other Authorized Recipients as of such date.

“Company Material Adverse Effect” means any event, circumstance,
development, occurrence, change or effect that is, individually or in the aggregate, materially
adverse to the business, assets, liabilities, condition (financial or otherwise) or results of
operations of the Company and its Subsidiaries, 1aken as 3 whole; provided that none of the
following shall constitute, and no event, circumstance, development, occurrence, change or
effect1o the extent resulting from any of the following shall constitute, a Company Material
Adverse Effect: (i) changes in the national or world economy or in the financial, banking, credit,
securities or commodities markets, taken as a whole, (ii) changes in general ¢economic conditions
taken as a whole that adversely affect the industries in which the Company and its Subsidiaries
conduct their business, (iii} any effect resulting from compliance with the terms and conditions
of this Agreement (other than compliance with the Company’s ordinary course covenant in
Seetion 5.01), (iv) any effect resulting from the announcement or pendency of the Merger,
including any resulting (x) actions by clients or competitors, (y) loss of personnel or clients or (z)
delay or cancellation of orders. for services and products; provided, that the exception in this
clause (iv) shall not be deemed to apply to references to “Company Material Adverse Effect” in
the representations and warranties set forth in Section 3.06 and, o the extent related to such
representations and warranties, the condition in Section 7.02(a), (v} any change in the
Company's stock price on The Nasdaq Global Select Market (it being understood that the facts
and circumstances giving rise to such decline may be deemed to constitute, and may be taken
into account in determining whether there has been, a Company Material Adverse Effect) or
trading volume, (vi) any fallure by the Company to meet any internal or published projections,
forecasts, or révenue or earnings predictions (it being understood that the facts and circumstances
giving rise 1o such failure may be deemed to constitute, and may be taken into account in
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determining whether there has been, a Company Material Adverse Effect), (vii) any effect
resulting from changes in Laws after the date of this Agreement, (viii) changes arising as & result
of'a change in GAAP or regulatory accounting principles after the date hereof, (ix) any effect
resulting from an outbreak or escalation of hostilities involving the United States, the declaration
by the United States of a national emergency or war, or the accurrence of any act of terrorism,
and (x) any change arising or resulting from any material breach of this Agreement by Parent or
its Affiliates.

“Company Termination Fee" means $2,950,000 plus payment of all of Expenses
of Parent and its Affiliates not to exceed $1,060,000.

“Computer Software” means computer software programs and includes alt source
code and object code, .

“Environmenta] Laws" means all foreign, federal, state, or local Laws or common
law reiating to the protection of the environment, including the ambient air, soil, surface water or
groundwater, or relating to the protection of human health from exposure to Materials of
Environmental Concern. .

“Indebtedness™ means (i) indebtedness of the Company or any, of its Subsidiaries
for borrowed money (including the aggregate principal amount thereof, the aggregate amount of
any accrued but unpaid interest thereon and any prepayment penalties or other similar anounts
payable in connection with the repayment thereof on or prior to the Closing Date),

(i) obligations of the Company or any of its Subsidiari¢s evidenced by bonds, notes, debenzures,
letters of credit or similar instruments, (iii) obligations of the Company or any of its Subsidiaries
under capitalized leases, (iv) obligations of the Company or any of its Subsidiaries under
conditional sale, title retention or similar agreements or arrangéments creéating an obligation of
the Company or any of its Subsidiaries with respect to the deferred purchase price of property,
(v) obligations in respect of interest rate and currency obligation swaps, hedges or similar
arrangements and (vi) all obligations of any of the Company or any of its Subsidiaries to
guarantee any of the foregoing types of obligations on behalf of any Person other than the
Company or any of its Subsidiaries.

“Inteliectual Property” means the following and all rights pertaining thereto:
(i) patents, patent applications, provisional patent applications and statutory invention
registrations (including all utility modets and other patent rights under the Laws of all countries
and including any divisions, continuations, continuaticns-in-part, reissucs, recxaminations, ot
interferences thereof, (ii) trademarks, service marks, trade dress, logos, trade names, service
names, corporate hames, domain names and other brand identifiers, registrations and applications
for registration thereof including any and all goodwill, (iii) Computer Sofiware, dutabases,
and copyrights, whether registered or unregistered, (iv) confidential and proprietary information,
trade secrets, know-how and show-how, and (v) all similar rights, however denominated,
throughout the world, and all rights to colleet proceeds from the foregoing, to enforce the
foregoing and to collect damages related 10 such enforcement.

“Knowledgs of Parent” means the actual knowledge of the Persons set forth in
Section 9.05(a)(i) of the Company Disclosure Letter.




“Knowledre of the Compan;x" " means the actual knowledpe of the Persons set
forth in Section 9.05(a)(ii) of the Company Disclosure Letter.

“Liens” means any pledges, claims, liens, |leases, mortgages, easements,
covenants, rights of way, title defects, encroachments and any other survey defects, charges,
encumbrances, options to purchase or lease or otherwise acquire any Interest, conditional sales
agreement, restriction (whether on voting, sale, transfer, disposition or otherwise) and security
interests of any kind or natyre whatsoever,

“Materials of Environmental Concern” means (i) any hazardous, acutely
hazardous, or Wxi¢ substance, waste, energy or force defined or regulated as such under
Environmental Laws, (ii) petreleum, asbestos, lead, polychlorinated biphenyls, radon, or texic
mold, (iii) electromagnetic energy, noise, or radiation and (iv) any other substance the exposure
to which would reasonably be expected, because of hazardous, harmful or toxic qualities,
result in Liability undes applicable Environmental Laws.

“PEQ Law” means any Laws relating to the regulation or licensure of professional
employer organizations, prepaid limited health services organizations, health maintenance
organizations, prepaid health plans and other similar entities,

“Person” means an individual, corporation, parinership, limited partnership,
limited liability company, syndicate, person (including a “person” as defined in Section 13{d)(3)
of the Exchange Act), trust, association, entity or Governmental Authority.

“Subsidiary” means, when used with respect to the Company, the Surviving
Corporation, Parent or Merger Sub, any other Person that the Company, the Surviving
Corporation, Parent or Merger Sub, as applicable, directly or indirgctly owns, or has the power 1o
vole or control, 50% or more of any class or series of capital stock or equity interests of such
Person.

“Superior Proposal™ means a writien Acquisition Proposal, except the references
therein to *15%" shall be replaced by *509%”, which was not obtained in violation of Section
6.04, and which the Company Board in good faith determines would, if consummated, result in a
transaction that is more favorable from a financial point of view to Lhe shareholders of the
Company, in their capacities as sharcholders, other than Parent, Merger Sub and their respective
Affiliates, than the Merger (A) afler consultation with the Company’s financial advisor and its
outside legal advisors, (B) after taking into account the likelihood of consummation of such
transaction on the terms set forth therein, as compared 1o the terms herein, including the relative
likelihood of obtaining the Shareholder Approval and the relative likelihood of the third party
making such proposal obtaining financing for such Acquisition Proposal, and (C) after taking
into account all appropriate legal, financial (including the financing terms of any such proposal),
regulatory and other aspects of such proposal, including the identity of the third party making
such proposal and the terms of any proposal by Parent made in accordance with Section 6.04 to
amend or modify the terms hereof.

“Tax Returns” means returns, forms, declarations, claims for refund, or
information returns ar statements, reports and forms relating to Taxes filed or required to be filed
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with any Governmental Authority (including any schedule or attachment thereto), including any
amendment thereof.

“Taxes” means any and all federal, state, local or forgign taxes, charges, fees,
levies, imposts, duties and governmental fees or other like assessments or charges of any kind
whatsoever, together with any interest or penalty, addition to tax or additional amount imposed
with respect thereto, whether payable by reason of contract, assumption, transferee liability,
operation of law or otherwise, including income, alternative or add-on minimum, gross income,
gross receipls, sales, use, value-added, ad valorem, franchise, capital, paid-up capital, profits,
lease, scrvice, transfer, license, withholding, estimated, payroll, employment, real and personal
property, stamp, workers’ compensation, severance, and windfall profits tax.

“Total Worksite Emplovees™ means the total number of Worksite Employees
employed (or co-employed) by the Company and its Subsidiaries in the aggregate.

“Treasury Regulations™ means the regulations promulgated under the Code,

“Worksire Employee” means any individual who is identified by a contract
between the Company or any of its Affiliates and a customer as a co-employee of a Person that is
not under comrion control (as defined in Section 414 of the Code or Section 4001 (a)(14) or
4001(b) of ERISA) with the Company or such Affillate, without regard 1o (i) the fact that such
individual may be treated as an employee or ca-employee of the Company or such Affiliate for
various purposes, including specified purposes under one or more PEQ Laws, and (ii) whether
such individual may thereafier be held to be a common law employee of 8 member of the
Company or an Affiliate by a court, the IRS or any other relevant Governmental Authority.

() When a reference is made in this Agreement to an Article, Section,
Schedule or Exhibit, such reference shall be to an Article, Section, Schedule or Exhibit of this
Agreement, respectively, unless otherwise indicated. Whenever the words “include,” “includes”
or “including” are used in this Agreement, they shall be deemed to be followed by the words
“without limitation”. The words “hereof,” “herein” and “hereunder” and words of similar import
when used in this Agreement shall refer 10 this Agreement as a whole and not any particular
provision of this Agreement. The definitions contained in this Agreement are applicable to the
singular as well as the plural forms of such terms. References to a Person are also to its
permitied successors and assigns (provided, however, that nothing contained in this
Section 9.05(b) is intended to authorize any assignment or transfer not otherwise permitted by
this Agreement). Any Law defined or referred to herein (or in any agreement or instrument that
is referred 1o herein) méans such Law as, from time to time, may be amended, modified or
supplemented, including (in the case of statutes) by succession of comparable successor statutes.
Whenever the context may require, any pronoun shall include the corvesponding masculine,
feminine and neuter forms. When any representation or warranty in this Agreement is qualified
by & disclosure in any SEC Repert, such disclosure shall not include any disclosure in such SEC
Report that is only set forth in any risk factor section thereof or in any section thereof relating to
forward-looking statements.

Section 9.06.  Severability. . 1f any term or other provision of this Agreement is
invalid, illegal or incapable of being enforced by any rule of Law or public policy, all other
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conditions and provisions of this Agreement shall nevertheless remain in full force and effict so
long as the economic or legal substance of the transactions contemplated hereby is not affected
In any manner materially adverse to any party. Upon such determination that any term or other
provision is Invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in
good faith to modify this Agreement so as to effect the original intent of the parties as closely as
possible in a mutually acceptable manner in order that the transactions contemplated hereby be
consummated as originally contemplated to the fullest extent possible.

Section 9.07. Entire Aarcement; Assignment. This Agreement, the Exhibits, the

Company Disclosure Lotter and the Confidentiality Agreement constitute the entire agreement
among the parties hereto with respect to the subject-matter hereof and thereof and supersede all
prior agreements and undertakings, both written and oral, among the parties hereto, or any of
them, with respect 1o the subject matter hereof and thereof, This Agreement shall not be
assigned (whether pursuant to a merger, by operation of law or otherwise), except that Parent or
Merger Sub may assign all or any of their rights and obligations hersunder to an Affiliate, to a
lender or tinancial institution as collateral for indebtedness or, after the Closing, in connection
with a merger, consolidation or sale of all or substantially all of the assets of Parent or the
Surviving Corporation and its subsidiaries; provided, however, thar no such assignment shall
relieve the assigning party of its obligations hereunder If such assignee does not perform such
obligations.

Section 9.08. Parties in Interest, Wothing in this Agreement, express or implied,
is intended to or shall confer upon any Person other than the parties hereto any right, benefit or
remedy of any nature whatsoever under or by reason of this Agreement other than (a) as
specifically provided in Section 6.05, and (b) following the Effective Time, the rights of holders
of equity interests in the Company (collectively, the “Equity Holders™) to receive the Merger
Consideration; provided, however, that (x) the Company shal! be entitled 1o make claims for
damages based on the Merger Considerstion contemplated to be paid to the shareholders of the
Company, (v) Parent and Merger Sub shall be entitled to make claims for damages based on the
{oss of economic benefits (including synergies) of the Merger and the Other Transactions to be
realized by Parent, its stockholders or Merger Sub, and (z) without limiting the Company's right
under clause (x) of this Section 2.08, in no event shal! the Equity Holders have any claim or
causas of action hereunder whether before or after the Effective Time {other than, following the
Effective Time, with respect to thelr right 1o receive the Merger Consideration) nor shall the
Equity Holders have any rights with respect to any amendments or modifications 10, termination
of, or waivers of any provisions of, this Agreement.

Section 9.09. No Recourse. Notwithstanding anything to the contrary set forth
in this Agreement, this Agreement and any documents delivered pursuant to this Agreement,
may only be enforced against, and any claims or causes of action that may be based upon, arise
out of or retate to this Agreement, or the nepotiation, execution or performance of this
Agreement may only be made against Parent, on the one hand, or the Company and its
Subsidiaries, on the other hand, as applicable, and no past, present or future Affiliate, director,
officer, emplayee, incorporator, member (whether direct or indirect), manayer, limited or general
pariner (whether direct or indirect), shareholder (whether direct or indirect), agent (whether
direct or indirect), attorney, assignee or tepresentative of Parent, on the one hand, or the
Company and its Subsidiaries, on the other hand, or any of their respective Affiliates (other than
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the Campany's Subsidiaries), as applicable, shall have any liability for any obligations or
liabilities of the parties to this Agreement or for any claim based o, in respect of, or by reason
of, the transactions contemplated hereby, whether by or through attempted piercing of the
corporate veil, by or through a claim by or on behalf of Parent or Merger Sub against the
Investor or any Investor Affiliate, by the enforcement of any assessment or by any legal or
equitable proceeding, by virtue of any Law, or otherwise, Without limiting the foregoing, the
Company hereby acknowledges, on behalf of itself and its stockholders, directors, officers and
employees, that it neither has any rights under, nor any right to enforce, directly or indirectly, the
rights of Parent or Merger Sub under, the Commitment Letters and. it shall not make any direct or
indirect ¢laim based upon or under such Commitment Letters.

Section 9.10. Governing Law. This Agreement shall be governed by, and
construed in accordance with, the Laws of the State of Delaware (without glving effect to the
choice of law principles therein), except to the extent that the Laws of the State of Florida
mandatorily apply.

Section 9.11. Remedies; Submission to Jurisdiction. The parties hereto agree
that an award of money damages would be inadequate for any breach of this Agreement by any
party or its Affiliates or its Representatives and that any such breach would cause the non-

" breaching party irreparable harm, Accordingly, the parties hereto agree that, in the event of any
breach or threatened breach of this Agreement by one of the parties, the non-breaching party will
be entitled, without the requirement of posting a bond or other security, to cquitable relief,
including injunctive relicf and specific performance, and the parties hereto shall not object to the
granting of injunctive or other equitable relief on the hasis that there cxists an adequate remedy
at law. Such remedies will not be the exclusive remedies for any breach of this Agreement by
each of the parties but will be in addition to afl other remedies available at law or equity 1o each
of the parties. In addition, each of the parlies herelo (a) consents to submit itself to the
jurisdiction of the Court of Chancery of the State of Delaware (or, if the Court of Chancery of
the State of Delaware or the Delaware Supreme Court determines that the Court of Chancery
does not or should not have subject matter jurisdiction over such matter, the Superior Court of
the State of Delaware) in the event any dispute arises out of this Agreement or any of the
transactions contemplated by this Agreement, (b) agrees that it will not attempt to deny or defeat
such personal jurisdiction by motion or other request for leave from such court, (¢) agrees that it
will not bring any action relating to this Agreement or any of the transactions contemplated by
this Agreement in any court other than the Court of Chancery of the State of Delaware (or, if the
Court of Chancery of the State of Delaware or the Delaware Supreme Court determines that the
Court of Chancery does not or should not have subject matter jurisdiction over such matter, the
Superior Court of the State of Delaware) and (d) to the fultest extent permitied by Law, consents
1o service being made through-the notice procedures set forth in Section 9.02. Each party hereto
hereby agrees that, to the fullest extent permitted by Law, service of any process, summons,
natice or document by U.S. registered mail to the respective addresses set forth in Section 9.02
shall be effective service of process for'any suit or proceeding in connection with this Agreement
or the transactions contémplated hereby,

Section 9.12. Waiver of Jury Trial. EACH OF THE PARTIES HERETO
HEREBY WAIVES TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW
ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY
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LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR THE MERGER. EACH OF THE PARTIES
HERETO (A) CERTIFIES THAT NO RERRESENTATIVE OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR-OTHERWISE, THAT SUCH OTHER PARTY WOULD
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THAT FOREGOING
WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO
HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE MERGER, AS
APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 4.12.

Section 9.13. Headings. The descriptive headings contained in this Agreement
are included for convenience of reference only and shall not affect in any way the meaning or
interpretation of this Agreement,

Section 9,14. Interpretation. The parties hereto acknowledge and agree that (a)
each party hereto and its counsel reviewed and negotiated the terms and provisions of this
Agreement and have contributed to its revision, (b) the rule of construction 1o the effect that any
ambiguities are resolved against the drafting party shall not be employed in the interpretation of
this Agreement and (¢) the terms and provisions of this Agreement shall be construed fairly as to
all parties hereto, regardless of which party was generally responsible for the preparation of this
Agreement.

Section 9.15. Counterparts. This Agreement may be executed and delivered
(including by facsimile or other electronic transmission) in one or more counterparts, and by the
different parties hereto in separate counterparts, cach of which when executed shall be deemed to
be an originat but all of which taken together shall constitute onc and the same agreement.

[Remainder of page intentionally lefi blank]




IN WITNESS WHEREOF, Parent, Merger Sub and the Company have oxocuted
this Agreement as of the date first above written.

TRINET GROUP, INC.

wﬁ?x@\%z :

\ '?- ‘“\A
Tide ex g © R

GIN ACQUISITION, INC.

By:

Name: Qenio ¢ l-w__-
Title %;ﬂ:;e Dest

GEVITY HR, INC.

By:

Nmne:
Titls

{Signanire Page ro Agresmem and Plan of Merper]




