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AMENDED AND RESTATED ARTICLES OF
INCORPORATION OF CELLIT, INC.

The undersigned, Alex Tellez, being the President of CellIT, Inc., a Florida Corporation

(the “Corporation™), hereby states on behalf of the Corporation as follows: ff% o
2 28
L. The Corporation was incorporated on November 27, 1996, the date on which the %(’é\
Articles of Incorporation were filed with the Secretary of State for the State of Florida undég. g\’v;%
document mimber POS000097910. . oA
o 22

2. Pursuant to the requirements of Sections 607.1006 and 607.1007 of the Florida -« &
Business Corporation Act, the undersigned hereby certifies, attests and serves notice that the ’2 p2%
Articles of Incorporation of the Corporation are hereby amended and restated to read in their > _%
entirety as follows: Lol

ARTICLE 1
The name of the corporation is CellIT, Ine. (hereinafter called the “Corporation™).

ARTICLE

The purpose for which the Corporation is organized is to carry on and transact and to
engage in any and all lawful act, activity or business for which Corporations may be crganized
under the Florida Business Corporation Act, including any amendments thereto.

ARTICLE

The address of the principal office and the mailing office of the Corporation is 8300
N.W. 33rd Street, Suvite 200, Miami, Florida 33122,

ARTICLE IV

The street address of the registered office of the Corporation is 8300 N.W. 33rd Street,
Suite 200, Miami, Florida 33122, and the name and address of the registered agent of the
Corporation at the registered office is Olga B. Velasco. L

ARTICLE V

The Corporation is authorized to issue fwo classes of stock to be designated, respectively,
“Common Stock” and “Preferred Stock.” The total number of shares which the Corporation is
autborized to issue is Seventy-Five Million (75,000,000) shares. Fifty Million (50,000,000}
shares shall be Common Stock and Twenty-Five Million (25,000,000) shares shall be Preferred
Stock, The Common Stock shall have a par value of $0.001 per share. The Preferred Stock shall
have a par value of $0.001 per share.

Preferred Stock may be jssued from time to time in one or more series, each of such
series to have such terms as stated or expressed herein and in the resolution or resolutions
providing for the issue of such series adopted by the Board of Directors of the Corporation as
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hereinafter provided. Any shares of Preferred Stock which may be redeemed, purchased or
acquired by the Corporation may be reissued except as otherwise provided by law. Different
series of Preferred Stock shall not be construed to constitute different classes of shares for the
purposes of voting by ¢lasses unless expressly provided herein, by applicable law or in the
resolution or resolutions providing for the issue of such series.

Amthority is hereby expressly granted to the Board of Directors from time to time to issue
the Preferred Stock in one or mors series, and in connection with the creation of any such serigs,
by resolution or resolutions providing for the issue of the shares thereof to determine and fix
such voting powers, full or limited, or no voting powers, and such designations, preferences and
relative participating, optioval or other special rights, and qualifications, limitations or
restrictions thereof, including without limitation thercof, dividend rights, special voting rights,
conversion rights, redemption privileges and liquidation preferences, ag shall be stated and
expressed in such resolutions, all to the full extent now and hereafter permitted by the Florida
Business Corporation Act. Without limiting the generality of the foregoing, the resolutions
providing for issuance of any series of Preferred Stock may provide that such series shall be
superjor or rank equally or be jupior to the Preferred Stock of any other series to the extent
permitted by law. Except as otherwise specifically provided in these Amended and Restated
Articles of Incorporation, no vote of the holders of Preferred Stock or Common Stock shall be a
prerequisite to the issuance of any shares of any series of the Preferred Stock authorized by and
complying with the conditions of these Amended and Restated Articles of Incorporation, the
night to have such vote being expressly waived by all present and future holders of the capital
stock of the Corporation. -

Eight Million Six Hundred Thirty-Two Thousand Four Hundred Seventy-Eight
(8,632,478) shares of the Preferred Stock shall be designated “Series A Preferred Stock” (the
“Series A Preferred”). Eight Million Six Hundred Fifty-Eight Thousand Three Hundred Eighty
(8,658,380) shares of the Preferred Stock shall be designated “Series B Preferred Stock” (the
“Series B Preferred”). The rights, preferences, restrictions and other matters relating to the
Series A Preferred and the Series B Preferred are as follows:

i. ividends,

(2)  The holders of the Series B Preferred shall be entitled to receive, when and
as declared by the Board of Directors, out of funds legally available thereof], prior 0 and in
preference to the holders of Series A Preferred and Common Stock, dividends at an annual rate
equal to 8 percent of the Initial Invested Amount (as defined below) per share of Series B
Preferred (the “Series B Preferential Dividend”) (which Initial Tnvested Amount shall be subject
to equitable adjustment whenever there shall occur a stock dividend, stock split, combination,
recrganization, recapitalization, reclassification or other similar event involving the Series B
Preferred). The Series B Preferential Dividend shall be cumulative, compounded anmually, and
shall accrue daily on each share of Series B Preferred from the original date of issue thereof
whether or not such dividends have been declared and whether or not there are profits, smpluses
or other funds then legally available for the payment of dividends. No dividends shall be paid or
declared, and no other distribution shall be made, on or with respect to the Series A Preferred or
Common Stock until payment of the Series B Preferential Dividend has been made or provided
for. After payment of the Series B Preferential Dividend has been made, the holders of the
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Series A Preferred, Series B Preferred and Common Stock shall share ratably, on a pari passu
basis, any dividends (whether payable in cash, property or securities) declared by the Board of
Directors and paid by the Corporation (with the distribution to the holders of Preferred Stock
being that as would have been payable had each such share been converted to Common Stock
immediately prior to the record date for determining shareholders eligible for the dividend (such
assumed conversion being referred to herein as being “on an as-converted basis™)).

(b}  Afier payment in full of the entire then accrued Series B Preferential
Dividend, the holders of the Series A Preferred shall be entitled to receive, when and as declared
by the Board of Directors, out of funds legally available therefor, dividends payable pari passu
with any payment of aoy dividend on Common Stock of the Corporation and, except with respect
to the Series B Preferential Dividend, pari passu with any payment of dividends on the Series B
Preferred.

(c)  Except as expressly set forth herein, the Board of Directors shall ot be
obligated to declare any dividends on the Preferred Stock or Common Stock, even if there are
funds legally available therafor.

(@)  Notwithstanding paragraphs (a) and (b) hereof the Corporation may at ary
timme, out of funds legally available therefor, repurchase shares of Common Stock of the
Corporation issued to or held by employees of or consultants to the Corporation or its
subsidiaries upon tetmination of their employment or services, pursuant to any agreement
approved by the Corporation's Board of Directors providing for such right of repurchase,
whether or not dividends on the Series A Preferred or Series B Preferred 'shall have been paid
and whether or not such dividends shall have been declared and funds set aside therefor.

(e}  Shares of one class or series of the Corporation's capital stock may,
subject to the other provisions of these Articles of Incorporation, be paid as dividends on. shares
of any other class or Series of the Corporation's capital stock

© For purposes hereof “Initial Invested Amount” means $2.40.
2, Liquidation Preference.

(@ At any time, in the event of any of the following occwrences (a
“Transacton™):

) any transaction or series of related transactions (including, without
limitation, any reorpanization, merger or consolidation} which will result in the Corporation's
shareholders immediately prior to such transaction not holding (by wvirtue of such shares of
securities issued solely with respect thereto) at least 50% of the voting power of the surviving or
continuing entity;

(i) 2 sale of all or substantially all of the assets of the Corporation,
unless the Corporation's shareholders immediately prior to such sale will, as a result of such sale,
hold (by virtue of securities issued as consideration for the Corporation's sale} at Ieast 50% of the
voting power of the purchasing entity: or
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(fif) eny liquidation, dissolution or winding up of the Corporation,
whether voluntary or involuntary;

then the assets of the Corporation available for distrfbution or such other property issued in
comnection with such Trausaction shall be distributed at the closing of the Transaction in the
order and priority that follows:

{A)  the holders of the Semes A Preferred and Series B
Preferred, on a pari passu basis, shall receive an amount equal to {I) One Dollar and
Seventeen Cents (31.17) per share of Series A Preferred (adjusted for any subdivisions,
combinations, consolidations or stock distributions or stock dividends with respect to
such shares) plus all declared but unpaid dividends on each such share, if any, and (I}
Two Dollars and Forty Cents ($2.40) per share of Series B Preferred (adjusted for any
subdivisions, combinations, consclidations or stock distributions or stock dividends with
respect to such shares) plus all accrued but unpaid dividends (including the Series B
Prefarential Dividend) and all declared but unpaid dividends on each such share, if any;
then .

(B)  after setting apart or paying the full preferential amount due
pursuant to subsection (A) above, all remaining assets available for distribution shall be
distributed among the holders of the Preferred Stock and Commoen Stock pro rata
according to the number of shares of Common Stock held by such holders on an as-
converted basis. -

If upon the occurrence of a Transaction the assets and funds distributed among the
holders of the Series A Preferred and Series B Preferred shall be insufficient to permit the
payment to such holders of the full preferential amonnt, then the entire assets and funds of the
Corporation legally available for distribution shall be distributed ratably among the holders of
the Series A Preferred and Series B Preferred, on a pari passu basis, in proportion to the
aggregate preferential amount (including without limitation all acerued and unpaid dividends
(including the Series B Preferential Dividend) and all declared and unpaid dividends) that the
holders of each such Sertes are otherwise entitled to receive. By way of example, if the Series A
Convertible Preferred Stock were entitled to an aggregate of $X upon Lquidation and the
Series B Convertible Preferred Stock were entitled to an aggregate of $Y upon liquidation but an
amount of money equal to less than the sum of $X plus $Y were available for distribution upon
liquidation (such amount of available money being referred to as “$Z”) then there would be
allocated to the Series A Convertible Preferred Stock (8% + ($X + $Y)) x $Z and there would be
allocated to the Series B Convertible Preferred Stock (§Y + (8X + 5Y) x $Z.

{b) Any securities to be delivered to the sharcholders pursuant to this
Section 2 shall be valued as follows;

@ If traded on a securities exchange or the Nasdag Stock Market's
National Market and not subject to restrictions on marketability, the value shall be deemed to be
the average of the closing prices of the securities on such exchange aver the 30-day period
ending three (3) days prior to the distribution of such securities: and

1102002 B:10 AM (2K 4- Fax Aundit No. HO2000009260
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(it}  Ifactively traded aver the counter and not subject to restrictions on
marketability, the value shall be deemed to be the average of the closing bid or sale prices
(whichever are applicable) over the 30-day period ending three (3) days prior to the distribution
of such securities; and

(@) If there is no active public market or if such securities are subject
to restrictions on fice marketability, the value shall be the fair market value thereof as
determined in good faith by the Board of Directors, unless the holders of a majority of the then
outstanding shares of Series A Preferred or the holders of a majority of the then. outstanding
shares of Series B Preferred request, in writing, that an independent appraiser perform such
valuation, then the value shall be determined by an independent appraiser selected by the Board
of Directors and reasonably acceptable to a majority of the holders of such series of Preferred
Stock.,

(c)  Any property other than cash or securities to be delivered to the
shareholders pursuant to this Section 2 shall be valued at the fair market value thereof as
determined in good faith by the Board of Directors, unless the holders of a majority of the then
outstanding shares of Series A Preferred or the holders of a majority of the then outstanding
shares of Series B Preferred request, in writing, that an independent appraiser perform such
valuation, then the value shall be determined by an independent appraiser selected by the Board
of Directors and reasonably acceptable to a majority of the holders of such seres of Preferred
Stock.

(d)  Notwithstanding anything in this Section 2 or elsewhere in these articles
of incorporation to the contrary, the holders of the Series A Preferred and the Series B Preferred
hereby waive their fiquidation preferences as to the proceeds of 2 merger pursuant to that Merger
Agreement, dated Jamuary 2002, as foilows:

® The holders of the Common Stock shall receive $.95 per share;

(i) The Corporation may redeem options to acquire up to 683,260
shares of Common Stock or Preferved Stock for an agaregate amount of up to $64,910.

3. Voting Rights. Except as otherwise provided herein or in that certain Amended
and Restated Investors' Rights Agreement, dated as of June 6, 2000, among the Series A
Investors (as defined therein), Series B Investors (as defined therein), the Corporation and the
Common Stock Holders (as defined therein) (the “Investors’ Rights Agreement”™), or as required
by law, the holder of each share of Common Stock issued and outstanding shall have one vote
and the holder of each share of Series A Preferred and Series B Preferred shall be extitled to the
aumber of votes equal to the number of shares of Common Stock into which such share of
Series A Preferred or Series B Preferred, as applicable, could be converted at the record date for
determination of the shareholders entitled to vote on such matters, or, if no such record date is
established, at the date such vote is taken or any written consent of sharcholders is solicited, such
votes to be covated together with all other shares of stock of the Corporation having a general
voting power and not separately as a class. Holders of Common Stock, Series A Preferred and
Series B Preferred shall be entitled to notice of any shareholders' meeting in accordance with the
Bylaws of the Corporation. Fractional votes by the holders of Series A Preferred and Series B
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g shall (after
Preferred, as

applicable, held by each holder could be converted) be rounded to the nearest whole number.

4. Conversion Rights. The holders of the Series A Preferred and Seri
shall have the following rights with respect to the conversion of such shares ;

23 B Preferred
nto shares of

Common Stock:

(@)  General Subject to and in compliance with the provi
Section 4, any or all shares of the Series A Preferred and the Series B Preferrd
option of the holder thereof, be converted at any time into fully-paid and non-ass|
of Commen Stock. The mumber of shares of Common Stock to which a helde
Preferred shall be entitled to receive uponm conversion shall be the product obtained by
multiplying the Series A Applicable Conversion Rate (determined as provided in| Section 4{b)
by the number of shareg of Series A Preferred being converted at any time, The number of shares
of Common Stock to which a holder of Series B Preferred shall be entitled to receive upon such
conversion shall be the product obtained by multiplying the Series B Applicabfe Conversion
Rate (determined as provided in Section 4(b)) by the number of shares of Sed 3 B Preferrad
being converted at any time. Upon any conversion pursuant to this Section 4, all acemed and
unpaid dividends with respect to the shares of Series B Preferred Stock being conyerted shall be
forfeited.

sions of this
d may, at the
sgsable shares
r of Series A

(v)  Applicable Conversion Rate. The conversion rate in effect at any time for
the Series A Prefemmed (the “Series A Applicable Conversion Rate”) shall be the guotient

obtained by dividing $1.17 by the Series A Applicable Conversion Value, as defined in Section
4(c). Initially, the Series A Applicable Conversion Rate shall be one (1), and |each share of
Series A Preferred shall initially be convertible inte ane (1) share of Commen Stock The
conversion rate in effect at any time for the Series B Preferred (the “Series{B Applicable
Conversion Rate™) shall be the quotient obtained by dividing $2.40 by the Seried B Applicable
Conversion Value, as defined in Section 4(c). Initially, the Series B Applicable Conversion Rate
shall be one (1), and each share of Series B Preferred shall initially be convertible into one (D
share of Common Stock.

(¢)  Applicable Conversion Value. The Series A Applicable Conversion Value
in effect from time to time, except as adjusted in accordance with Section 4(d) Hereof, shall be

$1.17 with respect o the Series A Preferred (the “Series A Applicable Conversion Value™), The
Series B Applicable Conversion Value in effect from time to time, except s adjusted in
accordance with Section 4(d) hereof shall be $2.40 with respect to the Series B|Preferred (the
“Series B Applicable Conversion Value™).

(d)  Adjustment to Series A Applicable Conversion Vahie

Applicable Conversion Vakhe..

6] (A} ect on Serfes A Applicable Conversio

Dilutive Issuances of Common Stock or Convertible Securities, If the Corporati

there are any shares of Series A Preferred outstanding, issue or sell shares of its @
(or Common Stock Equivalents, as defined below) without consideration or at a

and Serjes B

Value on
bn shall, while
Common Stock
price per shara
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less than the Series A Applicable Conversion Value in effect immediately prior to such issuance
or sale, then and in such event, such Seriss A Applicable Conversion Value upon each such
issuance or sale, except as hereinafter provided, shall be reduced, concurrently with such issue,
to a price (calculated to the nearest cent) determined by multiplying the Series A Applicable
Conversion Value in effect immediately prior 1o such calevlation by a fraction:

(1)  the numerator of which shall be (a) the number of
shares of Commen Stock outstanding immediately prior to the issuance of such additional
shares of Common Stock or Common Stock Equivalents (calculated on a fully diluted
basis assuming the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), plus (b) the number of shares of Common
Stock which the net aggregate consideration, if any, received by the Corporation for the
total number of such additional shares of Common Stock or Common Stock Equivalents
50 sued would purchase at the Series A Applicable Conversion Valie in effect
immediately prior to such issuance, and

(2)  the denominator of which shall be (z) the number of
shares of Common Stock outstanding immediately prior to the issuance of such additional
shares of Common Stock or Common Stock Equivalents (calenlated on a fully diluted
basis assuming the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), plus (b} the number of such additionat shares of
Common Stock or Common Stock Equivalents so wssued.

The provisions of this Section 4(d)(i}(A) may be waived in any instance (without the
necessity of convening any meeting of shareholders of the Comporation) upon the written consent
of the holders of at least 66.66% of the outstanding shares of Series A Preferred.

() (B)  Effect on Series A Applicable Conversion Value Upon

Other Dilutive Jssuances of Warrants jons and ch Rights to Common Stock or
onvertible Securties. - . -

(1)  For the purposes of this Section 4(d)(i), the issuance
of any watrants, options, subscription or purchase rights with respect to shares of
Common Stock and the issnance of any securities convertible into or exchangeable for
shares of Common Stock, or the issuance of any warrants, options, subscription or
purchase rights with respect 1o such convertible or exchangeable securities {collectively,
“Common Stock Equivalents”), shall be desmed an issuance of Cotmon Stock with
respect fo the Series A Preferred if the Net Consideration Per Share (as hereinafter
determimed) which may be received by the Corporation for such Common Stock
Equivalents shall be less than the Series A Applicable Conversion Value in effect at the
time of such issuance, Any obligation, agreement or undertaking to issue Common Stock
Equivalents at any time in the future shall be deemed to be an issuance at the time such
obligation, agreement or undertaking is made or arises. No adjustment of the Series A
Applicable Conversion Value shall be made under this Section 4(d)(i) upon the isquance
of any shares of Common $tock which are issued pursuant to the exercise, conversion or
exchange of any Common Stock Equivalents if' any adjustment shall previcusly have
been made upon the issuance of any such Common Stock Equivalents as above provided.
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(2)  Should the Net Consideration Per Share of any such
Common Stock Equivalents be decreased from time to time, then, upon the effectiveness
of each such change, the Series A Applicable Conversion Value will be that which would
have been obtained (x) had the adjustments made upon the issuance of such Common
Stock Equivalents been made upon the basis of the actual Net Consideration Per Share of
such securities, and (v) had adjustments made to the Series A Applicable Conversion
Value since the date of issuance of such Common Stock Equivalents been made to such
Series A Applicable Conversion Value as adjusted pursnant to (x) above, Any
adjustment of the Series A Applicable Conversion Value with respect to this paragraph
which relates to Common Stock Equivalents shall be disregarded if, as, and when all of
such Common Stock Equivalents expire or are canceled without being exercised, so that
the Series A Applicable Conversion Value effective immediately upon such cancellation
ar expiration shall be equal to the Series A Applicable Conversion Value in effect at the
time of the issuance of the expired or canceled Common Stock Equivalents, with such
additional adjustments as would have been made to the Series A Applicable Conversion
Value had the expired or canceled Common Stock Equivalents not been issued; provided
that such adjustment shall not be effective unless and until the holders of the Sexies A
Preferred shall have first been given five days' notice of such adjustment.

(3) For purposes of the provisions of this Section
4(d)(3), the “Net Consideration Per Share” which may be received by the Corporation
shall be determined as follows:

(x) The “Net Consideration Per Share” shall
mean the amount equal to the total amount of consideration, if any, received by
the Corporation for the issnance of such Common Steck Equivalents, plus the
minimum amount of consideration, if any, payable to the Corporation upon
exercise, Or conversion or exchange thereof, divided by the aggregate number of
shares of Common Stock that would be issued if all such Common Stock
Equivalents were exercised, exchanged or converted.

(y) The “Net Consideration Per Share” which
may be received by the Corporation shall be determined in each instance as of the
date of issuapce of Common Stock Equivalents without giving effect to any
possible future upward price adjustments or rate adjustments which may be
applicable with respect to such Common Stock Equivalents,

G) {C) Effect on Series B Applicable Conversion Value Upon
Dilutive Issuances of Common Stock or Convertible Securities, If the Corporation shall, while
there are any shates of Series B Preferred outstanding, issue or sell shares of its Common Stock
(or Common Stock Equivalents) without consideration or at a price per share less than the
Series B Applicable Conversion Value in effect immediately prior to such issuance or sale, then
and in such event, such Series B Applicable Conversion Value upon each such issuance or sale,
except as hereinafter provided, shall be reduced, concurrently with such issue, to a price
(caleulated to the nearest cent) determined by multiplying the Serjes B Applicable Conversion

Vakue in effect immedijately prior to such calculation by a fraction:
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(1)  the numerator of which shall be (a) the mmber of
shares of Common Stoek outstanding immediately prior to the issuance of such additional
shares of Common Stock or Common Stock Equivalents (calculated on 2 fully diluted
basis assuming the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), plus (b) the number of shares of Common
Stock which the net ageregate consideration, if any, received by the Corporation for the
total mumber of such additional shares of Common Stack or Common Stock Equivalents
so issued would purchase at the Series B Applicable Conversion Value in effect
immediately prior to such issnance, and

(2)  the denominator of which shall be (a) the mumber of
chares of Common Stock outstanding immediately prior to the issuance of such additional
shares of Common Stock or Common Stock Equivalents (calculated on 2 fully diluted
basis assuming the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), plus (b} the number of such additional shares of
Common Stock or Common Stock Equivalents so issued.

The provisions of this Section 4(d)(I)(C) may be waived in any instance (without the necessity of
convening any meeting of shareholders of the Corporation) upon the written consent of the
holders of at least 66.66% of the cutstanding shares of Series B Preferred.

{1 (©) Effect on Series B Applicable Conversion Value Upon

Other Dilutive Tssuances of Warrapts, Options gnd Purchase Rights to Common Stock or
Convertible Secnrities. '

(1)  For the purposes of this Section 4{d)(j), the issuance
of Common Stock Equivalents shall be deemed an issuance of Common Stock with
respect to the Series B Preferred if the Net Consideration Per Share which may be
recejved by the Corporation for such Common Stack Equivalents shall be less than the
Series B Applicable Conversion Value in effect at the time of such issvance. Any
obligation, agrecment or undertaking to issue Common Stock Equivalents at any time in
the future shall be deemed fo be an issuance at the time such obligation, agreement or
undertaking is made or arises. No adjustment of the Series B Applicable Conversion
Value shall be made under this Section 4(d)(i) upon the issuance of any shares of
Common Stock which are issued pursuant to the exercise, conversion or exchange of any
Common Stock Equivalents if any adjustment shall previously have been made upon the
isspance of any such Common Stock Equivalents as abave provided.

(2)  Should the Net Consideration Per Share of any such
Common Stock Equivalents be decreased from time to time, then, upon the effectiveness
of each such change, the Series B Applicable Conversion Value will be that which would
have been obtained (x) had the adjusiments made upon the issuance of such Common
Stock Equivalents been made upon the basis of the actual Net Consideration Per Share of
such securities, and (y) had adjustments made to the Series B Applicable Conversion
Value since the dats of issuance of such Common Stock Equivalents been made to such
Series B Applicable Conversion Value as adjusted pursnant fo (x} sbove. Any
adjustment of the Series B Applicable Conversion Walne with respect to this paragraph
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which relates to Common Stock Equivalents shall be disregarded if, as, and when all of
such Common Stock Equivalents expire or are canceled without being exercised, so that
the Series B Applicable Conversion Vaie effective immediately upon such cancellation
or expiration skall be equal to the Series B Applicable Conversion Value i effect af the
time of ths issuance of the expired or canceled Common Stock Equivalents, with such
sdditional adjostments as would have been made to the Series B Applicable Conversion
Value had the expired or canceled Common Stock Equivalents not been issued; provided
that such adjustment shall not be effective unless and wntil the holders of the Series B
Preferred shall have been given five days notice of such adjustment.

O (E) Consideration Other than Cagh. For purposes of this Section
4(d)), if a part or all of the consideration received by the Corporation in connection with the
issuance of shares of the Common Stock or the issuance of any of the securities described in this
Section 4(d)(i) consists of property other than cash, such consideration shall be deemed to have a
fair market value as is reasonably determined in good faith by the Board of Directors of the
Corporation.

® (F)  Exceptiops to Anti-dilution, This Section 4{d)(@) shall not
apply under any of the circumstances which would constitute an Extraordinary Common Stock
Event (as described below). Further, this Section 4(d)(i) shall pot apply with respect to:

(1) the issnance of shares (inclusive of shares subject to
outstanding options) of Common Stock (or options to purchase such shares of Common
Stock), issuable to employees, offivers or directors of or consultants to the Corporation
pursuant to agreements or comnversion of aoy other securities outstanding as of the date
upon which shares of Series B Preferred are first issued by the Corporation.

(2)  the issuance of options to purchase Commen Stock
and the issuance of shares of Common Stock upon the exercise of such options fo
employees and direciors of the Corporation or its subsidiaries who are not Founders (as
such term is defined in the Tnvestors’ Rights Agreement), pursuamt to & stock aption plan
approved by the Board of Directors of the Cotporation.

)] the issuance of shares of Common Stock upon the
conversion of any shares of Series A Preferred or Series B Preferred,

(4)  the issuance of securities in connection with bona
fide equipment or debt financing or leases (including securities issued in congideration of
guarantees of such financing or leases) provided such issuance and the terms of such
issuance have been approved by the Board of Directors of the Corporation including the
Series A Director and one Independent Director;

(5) the issuance of securities as 2 dividend or
distribution on the Series A Preferred or Series B Preferred; or '

(6)  the issuance of securitics as gonsideration for an
acquisition of another company or all or substantially all of the assets thereof or other
business combination by the Company that has been approved by the Board of Directors.
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(i)  Upon Extraordinary Common 8tock Event. Upon the happening
of an Extraordinary Common Stock Event (as hereinafter defined), the Series A Applicable

Conversion Value and the Series B Applicable Conversion Value (2nd all other comversion
values set forth in Section 4(d)(A) above) shall, simultaneously with the happening of such
Extraordinary Common Stock Event, be adjusted by multiplying each of the Series A Applicable
Conversion Value and the Series B Applicable Conversion Valie by a fraction, the mumerator of
which shall be the mimber of shares of Common Stock outstanding immediately prior to such
Extraordinary Common Stock Event and the denominator of which shall be the mumber of sbares
of Cormman Stock outstanding immediately after such Extraordinary Common Stock Event, and
the products so obtained shall thereafter be the Series A. Applicable Conversion Value or the
Series B Applicable Conversiop Value, as applicable. The Series A Applicable Conversion
Value or Series B Applicable Conversion Value, as applicable, as so adjusted, shall be readjusted
in the same manner upon the happening of any successive Extraordinary Common Stock Event
or Events.

An “Extraocrdinary Common Stock Event” shall mean (i} the issue of additional shares of
Common Stock as 2 dividend or other distribution on outstanding shares of Commen Stock, (i) a
subdivision of outstanding shares of Common Stock into a greater number of shares of Common
Stock, or (iii} a combination or reverse stock split of outstanding shares of Common Stock into 2
smalier mumber of shares of Common Stock.

(¢) Automatic Conversion.

()  Mandatory Conversion of Preferred Stock.

(A} Immediately upon the closing of an underwritten public
offering on a firm commitment basis pursuant to an effective registration statement filed
pursuant to the Securities Act of 1933, as amended, covering the offer and safe of
Common Stock for the account of the Corporation in which the Corporation receives
gross proceeds equal to or greater than $40 million (calenlated before deducting
underwriting discounts and commissions and before deduction of fees and expenses) at a
price per share to the public which when multiplied by the Fully Diluted Number of
Shares of the Corporation's Common Stock (as defined below) then outstanding shall
equal not less than $200,000,000 (2 “Quatified Public Offering”), all cutstanding shares
of Series A Preferred and Series B Preferred shall be converted automatically into the
mmber of shares of Common Stock into which such shares of Series A Preferred and
Series B Preferred are then convertible pursuant to Section 4 hereof as of the closing of
such underwritten public offering, without any further action by the holders of such
shares and whether or not the certificates representing such shares are surrendersd to the
Corporation or its transfer agent. For purposes of this Section 4(e) the “Fully Diluted
Number of Shares of Common Stock™ shall equal the sum of all outstanding shares of
Common Stock plus all shares of Common Stock issuable in such public offering and all
shares issuable pursuant to then exercisable Common. Stock Equivalents at an exercise or
conversion price equal to or less than the per share price to the public of the Commean
Stock sold by the Corporation in such public offering.
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(B) Upon the written consent or election of holders of a
majority of the then outstanding Series A Preferred, all outstanding shares of Series A
Preferred shall be converted antomatically into the mumber of shares of Common Stock
itto which such shares of Series A Preferred are then convertible pursuant to Section 4
hereof as of the date of such written consent or election, without any further action by the
holders of such shares apd whether or not the certificates representing such shares are
surrendered 1o the Corporation or its transfer agent.

(Cy Upon the written consent or election of holders of a
majority of the then outstanding Series B Preferred, all ontstanding shares of Series B
Preferred shall be convertad avtomatically into the number of shares of Common Stock
into which soch shares of Series B Preferred are then convertible pursuant to Section 4
hereof as of the date of such written consent or election, without any further action by the
holders of such shares and whether or not the certificates represeniing such shares are
surrendered to the Corporation or its transfer agent. Upon any such automatic conversion,
any accrued or declared and unpaid dividends shall be forfeited. .

(i)  Surrender of Certificates Upon Mandatory Conversion. Upon the
occurrence of the conversion events specified in the preceding paragraph (i), the holders of the
Series A Preferred and Scries B Preferred shall, upon notice from the Corporation, surrender the
certificates representing such shares at the office of the Corporation or of its tansfer agent for
the Common Stock. Therenpon, there shall be issued and delivered to such bolder a certificate or
certificates for the sumber of shares of Comumon Stock into which the shares of Series A
Prefarred and Scries B Preferred so surendered were converiible on the date on which such
conversion occwred. The Corporation shall not be obligated to issue such certificates unless
certificates evidencing the shares of Series A Preferred and Series B Preferred being converted
are either delivered to the Corporation or any such transfer agent, or the holder notifies the
Corporation that such certificates have been lost, stolen or destroyed and executes an agreement
reasonably satisfactory to the Corporation to indemmnify the Corporation from any loss incurred
by it in connection therewith,

(f)  Dividends In the event the Corporation ghall make or issue, or shall fix a
record date for the determination of holders of Common Stock entitled to receive a dividend or
other distribution (other than 2 distribution in liquidation or cther distribution otherwise provided
for herein) with respect 1o the Common Stock payable in (i) securities of the Corporation other
than ghares of Common Stock, or () other asscts (excluding cash dividends or distributions),
then and in each such event provision shall be made so that the holders of the Series A Preferred
and the Series B Preferred shall receive upon conversion thereof in addition to the number of
shares of Common Stock receivable thereupon, the number of securities or such other assets of
the Corporation which they would have received had their Series A Preferred and Series B
Proferred been converted into Common Stock on the date of such event and had they thereafter,
during the period from the date of such event to and inchading the Conversion Date (as that term
is hereafter defined in Section 4(j)), retained such securities or such other assets receivable by
them during such period, giving application to all other adjustments called for during such period
undar this Section 4 with respect to the rights of the holders of the Series A Preferred and
Series B Prefesred.
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(g}  Capital Reorganization or Reclassification, Ifthe Common Stock issuable
upen the conversion of the Series A Preferred or Series B Preferred shall be changed into the

same or different number of shares of any class or classes of capital stock, whether by capital
Teorganization, recapitalization, reclassification or otherwise (other than a subdivision or
combination of shares or stock dividend provided for elsewhere in this Section 4, or a merger,
consolidation or sale of all or substantially ail of the Corporation's capital stock or assets to any
other person), then and in each such event the holder of each share of Series A Preferred and
Series B Preferred shall have the right thereafter to convert such share into the kind and amount
of shares of capital stock and other securities and property receivable upon such reorsanization,
recapitalization, reclassification or other change by the holders of the number of shares of
Common Stock into which such shares of Series A Preferred and Series B Preferred might have
been converted immediately prior io such reorganization, recapitalization, reclassification or
change, all subject to further adjustment as provided herein.

(h}  Merger. Consolidation or Sale of Assets. If at any time or from time to

time there shall be 2 merger or consolidation of the Corporation with or into another corporation
(other than a merger or reorganization involving only a change in the state of incorporation of the
Corporation), or the sale of all or substantially all of the Corporation's capital stock or assets o
any other persom, then, as a part of such reorgapization, merger, or comsolidation or sale,
provision shall be made so that the holders of the Series A Preferzed and Series B Preferred shall
thereafier be entitled to receive upon conversion of the Series A Preferred and Series B Preferred
the number of shares of stock or other securities or property of the Corporation, or of the
sucgessor corporation resulting from such merger or consolidation, to which such holder would
have been entitled if such holder bad converted its shares of Series A Preferred or Series B
Preferred immediately prior to such capital reorganization, merger, consolidation or sale. In any
such case, appropriate adjustrment shall be made in the application of the provisions of this
Section 4 to the end that the provisions of this Section 4 (including adjustment of the Series A
Applicable Conversion Value and Series B Applicable Conversion Value then in effect and the
number of shares of Common Stock or other securities issnable upon conversion of such shares
of Series A Preferred and Series B Preferred) shall be applicable after that event in as nearty
equivalent 2 manner as may be practicable.

6] Cerfificate az to Adinstments: Notice by Corporation. In each case of an

adjustment or readjustment of the Series A Applicable Conversion Rate or Series B Applicable
Conversion Rate, the Corporation at its expense will firnish each holder of Series A Preferyed
and Series B Preferred with a certificate prepared by the Treasurer or Chief Financial Qfficer of
the Corporation, showing such adjustment or readjustment, and stating in detail the facts upon
which such adjustment or readjustment is based.

()  Exetrcise of Conversion Privilege. To exercise its conversion privilege, a

holder of Series A Preferred or Series B Preferred shall surrender the certificate or cerfificates
representing the shares being converted to the Corporation at its principal office, and shall give
written notice to the Corporation at that office that such holder elects to convert such shares,
Such notice shall also state the name or mames {with address or addresses) in which the
certificate or certificates for shares of Common Stock issuable upon such conversion shall be
issued. If such certificates are to be issued in the names of persons other than the original holder
of the shares, the holder of the shares to be converted shall pay all applicable transfer taxes in
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connection with the issuance of the shares of Common Stock upon such conversion The
certificate or certificates for shares of Series A. Preferred or Series B Preferred surrendered for
conversion shall be accompanied by proper assignment thercof to the Corporation or in blank.
The date when such written notice is received by the Corporation, together with the certificate or
certificates representing the shares of Series A Preferred or Series B Preferred being converted,
shall be the “Conversion Date.” As promptly as practicable after the Conversion Date, the
Corporation shall issue and shall deliver to the holder of the shares of Series A Preferred or
Series B Preferred being converted, or on its written order, such certificate or certificates as 1t
may request for the number of whole sharcs of Common Stock igsuable upon the conversion of

such shares of Serics A Preferred or Series B Preferred in accordance with the provisions of this
Section 4, rounded up to the nearest whole share as provided in Section 4(k), in respect of any
fraction of a share of Common Stock issuable upon such conversion. Such conversion shall be
deemted to have been effected immediately prior to the close of business on the Conversion Date,
and at such time the rights of the holder as holder of the converted shares of Series A Preferred
or Serics B Preferred shall cease and the person(s) in whose name(s) any certificate{s) for shares
of Common Stock shall be issuable npon such conversion shall be deemed to have become the
holder or holders of record of the shares of Common Stock represented thereby.

() Mo Issuance of Fractional Shares. No fractional shares of Common Stock
or serip representing fractional shares shall be issued upon the conversion of shares of Series A
Preferred or Series B Preferred. Instead of any fractional shares of Common Stock which would
otherwise be issuable wpon conversion of Series A Preferred or Series B Preferred, the
Corporation. shall round up to the next whole share of Common Stock issuable upon the
conversion of shares of Series A Preferred or Series B Prefered. The determination 4s to
whether any fractional shares of Common Stock shall be rounded up shall be made with respect
to the ageregate number of shares of Series A Preferred or Series B Preferred being converted at
any one time by any holder thereof, not with respect to each ghare of Series A Preferred or
Series B Preferred being converted.

(D Partial Conversion. In the event some but not all of the shares of Series A
Preferred or Seres B Preferred represented by a certificate(s) surrendered by a holder are
converted, the Corporation ghall execute and deliver to or on the order of the holder, at the
expense of the Corporation, a new certificate representing the number of shares of Series A
Preferred or Serjies B Preferred which were not converted.

(m) Reservation of Common Stock. The Corporation shall at all times reserve
and keep available out of its authorized but unissued shares of Common Stock, solely for the
purpose of effecting the conversion of the shares of the Preferred Stock, such mumber of its
shares of Common Stock as shall from time to time be snfficient to effect the canversion of all
ontstanding shares of the Preferred Stock {including any shares of Preferred Stock represented by
any warrants, options, subscription or purchase rights for Preferred Stock), and if at any time the
mmmber of authorized but unissued shares of Common Stock shall not be sufficient to effect the
conversion of all then outstanding shares of the Preferred Stock (including any shares of
Preferred Stock represented by any warrants, options, subseriptions or purchase rights for such
Preferred Stock), the Corporation shall take such action as may be necessary to increase its
authorized but unissued shares of Common Stock to such mumber of shares as shall be sufficient
for such purpose.
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{n)  No Reissuance of Preferred Stock. No share or shares of Preferred Stock
acquired by the Corporation by reason of redemption, purchase, conversion or otherwise shall be
reissued, and all such shares shall be canceled, retired and elimivated from the shares which the
Corporation shall be authorized to issue. The Corporation shall from time to time take sach
appropriate corparate action as may be necessary to reduce the authorized number of shares of
the Preferred Stock

5. Investors’ Redemption Option.
(@  Redemptions,

(i) Series A Redemption. Upon the written request (the “Series A
Redemption Request™) of the kolders of a majority of the then outstanding shares of Series A.
Preferred delivered to the Corporation at any time after November 23, 2003, to the extent the
shares of Series A Preferred bave not been redeemed or converted prior to such date, the
Corporation shall redeemn, in the manner set forth in the proviso below relating to the redemption
and payment in annual installments, all of the cutstanding shares of Series A Preferred for an
amount in cash (the “Series A Redemption Price”) equal to the higher of (I} the original purchase
price of the Series A Preferred per share, plus any declared but unpaid dividends, plus any
additional amount, if necessary, such that the total amount of dividends declarsd or paid with
respect to the Series A Preferred since the issuance of such share (together with such additional
amount) shall equal 2 ssven percent (7%) compound dividend rate (adjusted for any stock
digtributions or stock dividends with respeet to such shares) and (i) the fair market value of
such Series A Preferred shares, as determined by an independent appraiser mutnally selested by
the Corporatien’s Board of Directors and the holders of a majority of the outstanding shares of
Series A Preferred; provided, however, that the Corporation shall redeem the shares of Series A
Preferred in three equal (or mearly equal) annual installments beginning sixty (60) days after
delivery of the Redemption Request, and thereafter on the first and second anniversary of such
initial redemption, from any source of finds legally available therefor. If and only if no funds or
insufficient funds are available to the Corporation at any time to meet the Corporation's
redemption obligations pursuant to this subsection, then the Corporation shall redeem as many
shares of Series A Preferred as possible out of funds or lguid assets as the Board of Directors of
the Corporation may deem legally permissible, the obligation to redeem the remaining Series A
Preferred being carried over to the end of each quarterty period thereafter (subject to the same
Limitations on payment as set forth above) until all shares entitled to be redeemed and qualifying
for redemption hereunder have been redeemed. The shares of Series A Preferred that have not
been redeemed shall contimie to be entitled to the dividend, conversion amd other rights,
preferences, privileges and restrictions of the Series A Preferred. The date on which a
redemption oceurs under the terms of this Section 5 (2)(i) shall hereinafier be referred to as a
“Series A Redemption Date.”

(i)  Series B Redemption Upon the written request (the “Series B
Redemption Request”) of the holdets of a majority of the then outstanding shares of Series B
Preferred delivered to the Corporation at any time after June 6, 2005, to the extent the shares of
Series B Preferred have not been redeemed or converted prior to such date (or upon or after the
date, if any, upon which the holders of the Scries A Prefemred make a Series A Redemption
Request), the Corporation shall redeem, in the manner set forth in the proviso below relating to
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the payment in annual installments, all of the outstanding shares of Series B Preferred for an
amount in cash (the “Series B Redemption Price”) equal to the higher of (i) the original purchase
price of the Series B Preferred per share, plus any accrued and wnpaid dividends to the Series B
Redemption Date (as defined below), plus any additional amount, if necessary, such that the total
amount of dividends accrued, declared or paid with respect to the Series B Preferred since the
issuance of such share (together with such additional amount) shall equal an eight percent (8%)
anmual compound dividend rate (adjusted for any stock distributions or stock dividends with
respect to such shares), and (i) an amount equal to the product of (x) (1) the mumber of shares of
Common Stock into which the Series B Preferred are then convertible divided by (2) the filly
diluted number of shares of Commen Stock then outstanding (determined in accordance with
generally accepted accoumting principles then applicable to the Corporation's financial
statements), wultiplied by (y) the fair market value of the Corporation as determined by an
independent appraiser mutually selected by the Board of Directors of the Corporation and the
holders of & majority of the outstanding shares of Series B Preferred, provided, however, that the
Corporation shall redeem the shares of Series B Preferred in three equal (or nearly equal) annual
installments beginning sixty (60) days after delivery of the Series B Redemption Request, aod
thereafter on the first and second anniversary of such initial redempiion, from any source of
funds legalty available therefor. If, and onty if no funds or insufficient funds are available to the
Corporation at any time to meet the Corporation’s redemption obligations pursuant to this
subsection, then the Corporation shall redeem as many shares of Series B Preferred as possible
out of fiinds or Hquid assets as the Board of Directors of the Corporation may deem legally
permissible, the obligation to redeem the remaining Series B Preferred being carried over to the
end of each quarterly period thereafter (subject to the same limitations on payment as set forth
above) until all shares entitled to be redeemed and qualifying for redemption hercunder have
been redeemed. The shares of Series B Preferred that have not been redeemed shall contime to
be entitled to the dividend, conversion and other rights, preferences, privileges and restrictions of
the Series B Preferred. The date on which a redempiion occurs under the terms of this Section
5(a)(ii) shall hereinafter be referred to as a “Serics B Redemption Date.” The Series A
Redemption Date and the Series B Redemption Date are each sometimes referred to herein as a
“Redemption Date.”

(i) ¥ the Carporation is obligated to redeem hereunder shares of
Series A Preferred and Series B Preferred and the assets and funds of the Corporation shall be
insufficient to permit the payment to such holders of the full Series A Redemption Price and
Series B Redemption Price (or any installment thereof), then the entire assets and funds of the
Corporation legally available for payment shall be distributed ratably among the holders of the
Series A Preferred and Series B Preferred, on a pari passe basis, in proportion to the aggregate
Series A Redemption Price and Series B Redemptiop Price (or any installment thereof) the
holders of each such Serigs are otherwise entitled to receive. By way of example, if the Series A
Converaible Preferred Stock were entitled to an aggregate of $X upon redemption and the
Series B Convertible Preferred Stock wers entitled to an aggregate of Y upon redemption but an
amount of money equal to less than the sum of $X plus $Y were available for payment upon
redemption {such amount of available money being referred to as “$Z”) then there would be
allocated to the Series A Convertible Preferrad Stock (3% + ($X + $Y)) x $Z and there would be
allocated to the Series B Convertible Preferred Stock (3Y + (8% + $Y)) x §Z.
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()  Certificates. Iu case fewer than the total mumber of shares represented by
any certificate are redecmed under Section 5(a) above, a new certificate representing the mumber
of unredeemed sheres shall be issued without cost to such holder within a reasonable period of
time after the swrender of the certificate representing the redeemed shares. At least five (5) days
prior to a scheduled Series A Redemption Date or Series B Redemption Date, the redesming
holder shall snrrender to the Corporation the certificate or certificates representing such shares at
the Corporation’s headquarters, and thereupon the proportionste amount of the Series A
Redempticn Price or Series B Redemption Price, as applicable, for such shares shall be payable
0 the order of the person or entity whose name appears on such certificate or ceriificates as the
owner thereof and cach surrendered certificate shall be canceled. To the extent a redesming
holder bas not surrendered to the Corporation the certificate or certificates represemting such
shares, then the scheduled Series A Redemption Date or Series B Redemption Date, as
applicable, shall be delayed uniil five (3) days after the actual surrender of such certificate of
certificates. In the event that less than all of the shares represented by any such cerfificate are
redeemed, a new certificate shall be issued representing the unredeemed shares.

(c)  Rights After Redemption, Notwithstanding any failure to surrender
certificates for redeemed shares, from and after the applicable Series A Redemption Date or
Series B Redemption Dats, unless there shall have been a default in the payment of the
proportionate amount of the Series A Redewption Price or Series B Redemption Price, as
applicable, all rights of the holders with respect to the redeemed shares of Series A Preferred or
Series B Preferred (except the right to receive the proportionate amoumt of the Series A
Redemption Price or Series B Redemption Price, as applicable, without interest upon surreader
of their certificate or certificates, provided that no further dividends shall accrne except in the
event of any such default), shall cease with respect to such shares, and such shares shall not
thereafier be transferred on the books of the Corporation or be deemed to be outstanding for any
purpose whatsoever. |

(d)  Deposit of Redemption Price. Two (2) days prior to a2 Redemption Date,
the Corporation shall deposit in cash the proportionate amoumt of the Series A Redemption Price
or Series B Redemption Price, as applicable, to be paid on such Redemption Date on such date
with a bank or trust company having aggregate capital and surplus in excess of $50,000,000 in a
trust fund for the benefit of the respective holders of the shares designated for redemption and
not yet redeemed. Simultanecusly, the Corporation shall deposit irrevocable instructions and
authority to such bank or trust company to pay, on or after 2 Redemption Date, the proportionate
amount of the Series A Redemption Price or Series B Redemption Price, as applicable, to the
holders thereof upon surrender of their certificates. Any monies deposited by the Corporation
pursuant to this Section 5(d) for the redemption of shares that are thereafter converted into shares
of Common Stock pursuant to these Articles of Incorporation no later than the close of business
on such Redemption Date shall be returned to the Corporation forthwith upon such eonversion.
The balance of any monies deposited by the Corporation pursuant to this Section 5 (d) remaining
unclaimed at the expiration of six (6) months following a Redemption Date shall thereafier be
returned to the Corporstion, provided that the holder to which such monies would be payable
hereunder shall be entitled, upon proof of its ownership of the Series A Preferred or Series B
Preferred, as applicable, or otherwise and execution of & lost certificate affidavit, receive such
monies but without interest from such a Redemption Date,
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6. Notices of Record Date  In the event that the Corporation shall propose at any
time:

(a}  todeclare any dividend or distribution upon its Common Stack, whether in
cash, property, stock or other securities, whether or not a regular cash dividend and whether or
oot out of ezarnings or eamned sarplus;

(b)  to offer for subscription pro rata to the holders of any class or series of its
stock any additional shares of stock of any class or series or other fights;

(€}  to effect any reclassification or recapitalization of its Common, Stock
ouistanding involving a change in the Cormmon Stock; or

(d)  to merge or consolidate with or into any other corporation, or sell, lease or
canvey all or substantially all its property or business, or to liquidate, dissolve or wind up;

then, in connection with each such event, this Corporation hall send to the holders of the Series
A Preferred and Series B Preferred:

D at least 20 days' prior written notice of the date on which a record
shall be taken for such dividend, distribution or subscription rights (and specifying the date an
which the holders of Common Stock shall be entitled thereto) or for determining rights to vote in
respect of the matters referred to in (¢) and (d) above; and

(i}  in the case of the matters referred to in () and (d) above, at least
20 days' prior written notice of the date when the same shall take place (and specifying the date
on which the holders of Common Stock shall be entitled to exchange their Common Stock for
securities or other property deliverable npon the ocourrence of such event),

Each such written notice shall be delivered personally or given by first class mail,
postage prepaid, addressed to the holders of the Series A Preferred and Series B Preferred at the
address for ¢ach such holder as shown on the books of this Corporation.

7. Protective Provisions.

(@  Beries A, So long as at least 2,849,002 shares of Series A, Prefarred
remain outstanding (adjusted for any subdivisions, combinations, consolidations or stock
distributions or stock dividends with respect to such shares), the Corporation shall not, without
the vote or written consent of not less than a majority of the outstanding shares of Series A
Preferred voting as a separate class:

() Alter or change the rights, preferences or privileges of the Sedes A
Preferred or any other class or series of Preferred Stock:

() Do or omit to do any act or thing whick would or would be
reasonably likely to result in taxation of the holders of shares of the Series A Preferred under
Section 305 of the Internal Revenue Code of 1986, as amended {or any comparable provision of
the Internal Revenue Code as hereafter from time to time amended); or
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(iii) Increase the number of shares of Common Stock or Preferred
Stock or a series of Preferred Stock authorized hereby;

(iv)  Increase the number of shares authorized for issuance under any of
the Corporation’s existing equity incenmtive plans, create any mew such plans or issue any
additional shares or rights to acquire such shares of the Corporation outside the aforementioned
plans to officers, directors, employees or consultants of the Corporation;

(¥} Create or issue any new class or series of equity securities of the
Corporation having a preference on a parity with or senior to the Series A Preferred with respect
to redemption, voting, liquidation or dividends rights;

{vi) Consolidate or merge the Corporation with or into gny other
corporation, or any entity or person, or exchange sub stantially all of the outstanding stock of the
Corporation for shares of another entity or property, in which, after any such transaction, the
sharehelders of the Corporation immediately prior to the consummation of such transaction hold
less than fifty percent (50%) of the voting shares of the continuing or surviving entity, or
liquidate or sell substantiaily all of the assets of the Corporation, unless in any of the
aforementioned transactions the aggregate valuation of the Corporation is at Jeast Ninety Million
Dollars ($90,000,000);

{vii) Except as otherwise required herein, pay or declare any dividend
on or other distribution with respect to any of the Corporation's capital stock (except dividends
payable solely in shares of Common Stock) other than the Series B Preferential Dividend,

(viii) Except as expressly set forth in these Articles of Incorporation,
apply any of the Company's assets to the redemption, retirement, purchase ar acquisition,
directly or indirectly, through subsidiarics or otherwise, of any of the Corporation's capital stock
(other than Common Stock from emplovees, officers or directors of the Corporation or its
subsidiaries pursuant to the terms of restrictive stock agreements approved by the Corporation's
board of directors or pursuant to the Investors' Rights Agreement from a Founder (as defined in
the Investors' Rights Agreement) to the extent approved by a majority of the Board of Directors
exclusive of any such Founder);

(ix)  Directly or indirectly enter into a material agreement or transaction
with an Affiliate (as that term is defined in the Securities Act of 1933, as amended); or

(®) Amend modify or repeal any of the Corporation's Bylaws or
change the size of the Board of Directors other than in accordance with the Investors' Rights
Agreement.

provided, however, that in the event that any of the foregoing actions affects a holder of twenty-
five percent (25%) or more of the Serjes A Preferred (a2 “Substantial Minority Holder”) in 2
manner which is materially and adversely different than the manner in which holders of a
majority of the Series A Preferred are affected, then the consent of such Substantial Minority
Holder shall be required. -
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(b) Series B. So long as at least 2,108,352 shares of Series B Preferred
remain outstanding (adjusted for amy subdivisions, combinations, consclidations or stock
distributions or stock dividends with respect to such shares), the Corporation shall not, without
the vote or written consent of not less than a majority of the outstanding shares of Series B
Preferred voting as a separate class:

(1] Alter or change the rights, preferences or privileges of the Series B
Preferred or any other class or series of Preferred Stock in any manner adversely affecting the
rights of the Senes B Preferred;

() Do or omit to do any act or thing which would or would be
reasonably likely to result in taxation of the holders of shares of the Series B Preferred under
Section 305 of the Internal Revenue Code of 1986, as amended (or any comparable provision of
the Internal Revenue Code as hereafter from time to time amended); or

(iif) Increase the number of shares of Common Stock or Preferred
Stock or a series of Preferred Stock authorized hereby,

‘ (v)  Increase the mumber of shares authorized for issuance under any of
the Corporation's existing equity incentive plans, create any nmew such plans or issue any
additional shares or rights to acquire such shares of the Corporation outside the aforementioned
plans to officers, directors, employees or consultants of the Corporation;

(v}  Create or issng any new class or series of equity securities of the
Corporation having a prefercnce on a parity with or senior to the Series B Preferred with respect
10 redemption, voting, liquidation or dividend rights;

(vi} Consolidate or merge the Corporation with or into any other
corporation, or any eptity or person, or exchange substantially all of the outstanding stock of the
Corporation for shares of another emtity or property, in which, afier any such transaction, the
shareholders of the Corporation immediately prior to the consummation of such transaction hold
less than fifty percent (50%) of the voting shares of the continuing or surviving emiity, or
liguidate or sell substantially all of the assets of the Corporation, unless (i} with respect to any of
the aforementioned transactions which occurs on or pror to June 6, 2001 the aggregate valuation
of the Corporation is at least $170,364,044 or (ii) with respect to any of the aforementioned
transactions which occurs after June 6, 2001, the aggregate valuation of the Corporation is at
least $212,955,055; - S - :

(vil) Except as otherwise required herein, pay or declare any dividend
on or other distribution with respect to any of the Corporation's capital stock (except dividends
payable solely in shares of Common Stock) other than the Series B Preferential Dividend;

(viii) Except a5 ¢xpréssly set forth in these Asticles of Incorporation,
apply avy of the Company’s assets to the redemption, retirement, purchase or acquisition,
directly or indirectly, though subsidiaries or otherwise, of any of the Corporation's eapital stock
(other than Common Stock from employees, officers or directors of the Corporation or its
subsidiaries upon termination of employment pursuant to the terms of restrictive stock
agreements approved by the Corporation's board of directors or pursuant to the Investors' Rights
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Agreement from 2 Founder to the extent approved by a majority of the Board of Directors
exchusive of any such Founder);

(ix)  Directly or indirectly enter into a material agreement or transaction
with an Affiliate (as that term is defined in the Securities Act of 1933, as amended); or-

(x)  Increase the authorized aumber of directors of the Corporation to
more than six (8) except where such increase is effected pursuant to Section 6.1(2) or 6.1(g) of
the Investors' Rights Agreement.

(@) Amend, modify or r eal any of the Corporation's Bylaws or
change the size of the Board of Directors or change the election procedure for the Board other
than in accordance with the Investors' Rights Agreeméﬂt.

{xii) Amend this Section 7(b).

provided, however, that in the event that any of the foregoing actions affects a holder of twenty
percent (20%) or more of the Series B Preferred in a|manver which is materially and adversely
different than the manner in which holders of a maj ﬂrity of the Serigs B Preferred are affected,
then the consent of such holder shall be required.

8. Status of Converted Stock. In casc any shares of Series A Preferred or Series B
Preferred shall be converted pursuant to Section 4| hereof the shares so converted shall be
cancelled and shall not be issuable by the Corporation. From time to time, the Articles of
Incorperation of this Corporation shall be appropriately revised to reflect the corresponding
reduction in the Corporation's authorized capital stock,

ARTICLE VI

In furtherance and not in Jimitation of the powers conferred by the laws of Florida, each

of the Board of Directors and shareholders is expressly authorized and empowered to make,

alter, amend and repeal the Bylaws of the Coxporati'

n in any respect not inconsistent with the

laws of the State of Florida or with these Amended and Restated Articles of Incorpotation. The

sharehiolders of the Corporation may amend or adui)t

a bylaw that fixes a greater quorum or

voting requirement for shareholders (or voting groups| of shareholders) than is required by law.
ARTICLE VX

The books of the Corporatien may be kept a’!c such place within or without the State of
Florida as the Bylaws of the Cotporation may provide or as may be designated from time to time
by the Board of Directors of the Corporation.

ARTICLE VI

A direstor of the Corporation shall not be personally liable to the Corporation or its
shareholders for monstary damages for breach of fiduciary duty as a director, except for liability
(D) for any breach of the director's duty of loyalty to |the Corporation or its shareholders, (i} for
acts or omissions mot i good faith or which involve intentional misconduct or a knowing
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violation of law, (iii) under Section 607.0834 of the Florida Business Corporation Act, as the
same exists or hereafter may be amended, (iv) for violation of a criminal law, unless the director
had reasonable cause to believe his conduct was Iawful or bad no reasonable cause to believe his
conduct was unlawful, or (v) for any transaction from which the director derived an improper
personal benefit.

If the Florida Business Corporation Act hereafter is amended to anthorize the further
elimination or Limitation of the liability of directors, then the liability of the Corporation's
dircctors shall be eliminated or limited to the full extent authorized by the Florida Busivess
Corporation Act, as amended.

ARTICLE IX

1. Indemnification.

(@  The Corporation (and any successor to the Corporation by merger or
otherwise) shall, and does hereby, indemnify, to the fullest extent permitted or authorized by
current or future legislation {specifically inclnding the fuall extent of indemnification permitted by
§607.0850(7) Fla. Stat. (1999), or current or firture judicial or administrative decisions (but, in
the case of any such firture legislation or decisions, only to the evtent that it permits the
Corporation to provide broader indemnification rights than permitted prior to such legislation or
decision), each person (including the heirs, personal represenmtatives, executors, administrators
and estate of the person) who was or is a party, or is threateped 0 be made a party, or was oris a
witness, to any threatened, pending or completed action, suit or proceeding whether civil,
criminal, adnsinistrative or investigative and any appeal therefrom (collectively, a “Proceeding™),
against ali liability (whick for purposes of this Article includes all judgments, settlements,
penalties, fines and taxes under the Employes Retirement Income Security Act of 1974, as
amended) and costs, charges, and expenses (including attorneys' fees) asserted against him or
incurred by him by reason of the fact that the person is or was (1) 2 director, or (i) (%) an officer
or (¥) an employes of the Corporation who is specifically granted the indemnification rights
provided hereby by the Board of Directors, or (iii) serving at the request of the Corporation as a
director, officer, employee or agent of another corporation, parimership, joint venture, trust or
other enterprise (including serving as a fiduciary of an employee benefit plan) and as to whom
the Board has granted the right to indemnification provided hereby (each an “Indemmified
Person™).

(b)  Notwithstanding the foregoing, except with respect to the indemnification
specified in the third sentence of Section 3 of this Article, the Corporation shall fndemnify an
Indempified Person in connection with a Proceeding (or part thereof) initiated by an Indemnified
Person only if authorization for the Proceeding (or part thereof) was not denied by the Board of
Directors of the Corporation, acting in its sole discretion, within 60 days after receipt of notice
thereof from the Indemnified Person.

2. Advance of Costs, Charges and Expenses. Costs, charges and expenses
(including attorneys' fees) incurred by an Indemnified Person in defending a Proceeding shall be

paid by the Corporation to the fullest extent permitted or authorized by current or futurs
legislation or current or firture judicial or administrative decisions (but, in the case of any frture
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legislation or decisions, only to the extent that it permits the Corporation to provide broader
tights to advance costs, charges and expenses than permitied prior to the legislation or decisions)
m advance of the final disposition of the Proceeding, npon receipt of an undertaking reasonably
satisfactory to the Board of Directors (the “Undertaking™) by or on behalf of the Indemnified
Person to repay all amounts so advanced if it is ultimately determined that such person is not
entitled to be indemnified by the Corporation as authorized jn this Article; provided that, in
connection with a Proceeding (or part thereof) initiated by such Indemnified Person (except a
Proceeding anthorized by the second sentence of Section 3 of this Article), the Corporation shail
pay the costs, charges and expenses in advance of the final disposition of the Proceeding only if
authorzation for the Proceeding (or part thereof) was not denied by the Board of Directors of the
Corporation, acting in its sole discretion, within 60 days after receipt of 2 request for
advancement accompanied by an Undertaking. A person to whom costs, charges and expenses
are advanced pursuant to this Article shail not be obligated to repay pursuant to the Undertaking
until the final determination of (a) the pending Proceeding in a court of competent jurisdiction
concerning the right of that person fo be indemnified or (b) the obligation of the person to repay
pursuant to the Undertaking.

The Board of Directors may, upon approval of the Indemnified Person, anthorize the
Corporation's counsel to represent the Indemnified Person in any action, suit or proceeding,
whether or not the Corporation is a party to the action, suit or proceeding. In the event that the
Corparation's counsel 13 representing the Indemmnified Person and subject to any limjtations
imposed by law or any insurance policy referred to in Section 5 of this Article L any
Indemmified Person shall have the right to retain separate counsel and to have the fees and
expenses of sach counsel paid as incurred as provided herein in the event such person reasonably
believes that there s an actnal or potential conflict in interest between the Corporation and sach
person or in the event the Corporation or its insurer shall have failed to assume the defense and
employ counsel acceptable to such person within a reasomable period of time after
commencement of any action,

3. Procedure For Indemnification. Any indemnification or advance under this
Article shall be made promptly, and in any event within 60 days after delivery of the written
request of the Indemnified Person. The right to inderanification or advances as granted by this
Atticle shall be enforceable by an Indemnified Person in any court of competent jurisdiction if
the Corporation denies the request upder this Article in whole or in part, or if no disposition of
the request is made within the 60-day period after delivery of the request. The requesting
person's costs and expenses incurred in connection with successfully establishing his right to
mmdemnification, in whole ¢r in part, in any action shall also be indemnified by the Corporation.
It shall be a defence available to the Corporation to assert in the action that indemmification is
prohibited by law or that the claimant has not met the standard of conduct, if any, required by
currept or fiture legislation or by corrent or future judicial or administrative decisions for
indemupification (but, in the case of future legislation or decision, only to the extent that the
legislation does pot impose a more stringent standard of conduct than permitted prior to the
legislation or decisions). The burden of proving this defense shall be on the Corporation.
Neither (a) the failure of the Corporation (including its Board of Directors or any commitiee
thereof, its independent Jegal counsel, and its shareholders) to have made a determination (prior
to the commencement of the action) that indemnification of the claimant is proper in the
circumnstances because he has met the applicable standard of conduct, if any, nor (b) the fact that
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there has been an actual determination by the Corporation (including its Board of Directors or
any comimittee thereof its independent legal commsel and its shareholders} that the claimant has
not mef the applicable standard of conduct, shall be a defense to the action ar create a
presumption that the claimant has not met the applicable standard of conduct,

4. Survival of Indemmnification The indemnification provided by this Article shall
not be deemed exclusive of any other rights to which those indemmified may now or hereafter be
entitled under any by-law, statute, agreement, vote of shareholders or disinterested directors or
recommendation of counsel or otherwise, both as to actions in the person's capacity as a director,
officer or employee and as to actions in another capacity while still a director, officer or
employee, and shall continue as to an Indemnified Person who has ceased to be a director or
officer or employee and shall inure to the benefit of the estate, heirs, personal representativeg,
beneficiaries, executors and administrators of such a persers.  All rights to indemnification and
advances under this Article shall be deemed to be a contract between the Corporation and each
indemmified Person who is an Tndemnified Person at anty time while this Article is in effect. Any
repeal or modification of this Article or any repeal or modification of relevant provisions of the
Flotida Business Corporation Act or any other applicable laws shall not in any way diminish the
righis o indemnification of such Indemnified Person or the obligations of the Corporation
arising hereunder for claims relating to matters ocourring prior to the repeal or modification. The
Board of Directors of the Corporation shall have the authority, by reschition, to provide for
indemmification of officers, employees or agents of the Corporation and for such other
indemnification of Indemnified Persons as it deems appropriate.

5. Insurance, The Corporation may purchase and maintain insurance on behalf of
any person who is or wag a director or officer of the Corporation, or is or was serving at the
request of the Corporation as a director, officer, employee or agent of another corporation,
partnership, joint vemiure, trust or other enterprise (inchiding serving as a fiduciary of an
employee benefit plan), against any Liability asserted against him and incurred by him in any
such capacity or arising out of his status as such, whether or not the Corporation would have the
power to indemnify him against such liability under the provisions of this Article or the
applicable provisions of the Florida Business Corporation Act.

6. Savings Clause. If this Article or any portion is invalidated or held to be
unenforceable on any ground by a court of competent jurisdiction, the Corporation shall
nevertheless indemnity cach Indemnified Person described in Section 1 of this Article to the
fullest extent permitted by all applicable portions of this Article that have not been invalidated or
adjudicated unenforceable, and as permitted by applicabie law,

ARTICLE X

Subject to Article V, Section 7 and Article IX hereof, the Corporation reserves the right
to amend or repeal any provision contained in these Amended and Restated Articles of
Incorporation, or any amendment thereto, and any right conferred wpon the shareholders is
subject to this reservation.

The foregoing amendment and restatement of the Amended and Restated Articles of
Incorporation has been duly authorized and directed by Unanimous Written Consent of the
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Board of Directors of the Corporation, dated January 7, 2002, and by Written Consent of the
Shareholders of the Corporation, dated January 7, 2002, which shareholders' consent was sisned
by the holders of a majority of each outstanding class and series of capital stock of the
Corporation and was sufficient for the approval of the amendment and restatement, Such
amendment and restatement of the Amended and Restated Articles of Incorporation supersede
the onginal Amended and Restated Asicles of Incorporation of the Corporation and all
amendments to them.
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IN WITNESS WHEREOF, these Amended and Restated Articles of Incorpordtion have
been executed by the undersigned in his capacity as aforesaid as of the 2% day of Januiry, 2002,

on behalf of the Corporation.
Olepotle . 7200
Alex Tellez b
President
;gmz‘;mh&mmm 2L0GC] --26..
Fax Audit No. HOZ2000009260




