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LINTERS INC.

- Pursuant to Section 607.0602(4) of the Florida Business Corporation Act (the “FRCA™),
. the undersigned corporation adopts the following Articles of Amendment to its Articles of

Incorporanon
FIRST: |
i

SECOND

amended to read as fcllows

1. m_gm_flgmml The maximmm mumber of shares of stock which this .

The name of the corporation is Linters Inc. (the “Corporation™).

Article V of the Articles of Incarporation of the Curporanon is hereby

CLE

Capita) Stock

| Carporation is authorized to have outstanding at any one time is 31,000,000 shares, which shall”

e e e e

(a} |

(0}
©

}

All such sl‘tmres, when issued, shall he fully paid and non-assessable,

' be divided into classes as follows: f_

Ten Million (10,000,000) shares of preferred stock with no par value
{(hereinafter referred to ag “Preferred Stock™), 1,771, 000 shares of which
shall be designated Series A Voting Preferred Stock, 1,771,000 shares of
which shall be designated Series A Non-Voting Preferred Stock (the Series
A Voting Preferred Stock and the Serics A Non-Voting Preferred Stock are
sometimes collectively referred to herein as the “Series A Preferred
Stock™), 1,319,000 shares of which shall be designated Series B Voting.
Preferred Stock and 1,319,000 shares of which shall be designated Series
B Nop-Voting Preferred Stock (the Series B Voring Preferred Stock and the'
Series B Non-Voting Preferred Stock are sometimes collectively referred
to herein as the “Series B Preferred Stock™);

Twenty Miilion (20,000,000) shares of voting common stock with 1o par
value (hereinafier referred to as “Votlng Comimon Stock™; and e
One Million (1.000,000) shares of non-voting commeon stock with no par
value (hereinafier referred to as “Non-Voting Commen Stock,” with the
Voting Common Stock and Non-Voting Common Stock sometimes
collectively referred to herein as the “Common Stock™). :

2. Preferred Stock. The Board of Directors is authorized at any time and from
time to time (o divide the Preferred Stock into one or more series and to fix amli derermine the

!
1
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. relative rights, preferences and limitations of the shares of any series s6 established. The Board
| of Directors shall adupt a resolution establishing and designating the serigs, determining r.he
r:umber of shares: which shall ¢onstinne such series and determining the relative rights, !
prcfcrcnm and limitations thereof, which relative rights, preferences and limitations may d1ffer

 with respect to each series as to:

(8)  The rate or manner of paymen: of dividends on such series, including the
dividend rate, the date of declaration and payment, and whether and the
! exrent to which such dividends shall be cumulative;
. (b)  Whemher the sharcs of such series may be redeemed, and if so, the
i rademption price and the terms and conditions of redemption;

(¢)  The amount payable upon shares of such series in the event of voluntary or-
. | involuntary liquidation, dissolution or winding up of the affairs of thﬁ
‘¢ Corporation;

(dy;, Sinking fund provisions, if any, for the redemption or purchaac of slmremE

§ . | of such series:

(€)  The terms and conditions, if any, on which shares of such series may bc

. converted into shares of any other class or series; -

(f) Voting rights, if any; and

| (g)1 Any other relative rights, preferences and limitations for such series wh:ch

L "1 Florida law empoweis the Board of Directors to determine.

!
) Except in respect to the relative rights, preferences and limitarions thar may be fixed l:nyL
' the Board of Dire:ctors pursuant to this Section, all shares of Preferred Stock shall be identical. :

Dividends on outstanding shares of Preferred Stock shall be declared and paid or set apart
for payment before any dividends shall be declared and paid or set apart for payment on the
outstanding shares of Common Stock with respect io the same quarterly period. Dividends on any
* shares of Prcfcrred Stock shall be cumulative only if and to the extent determined by xasolution
! of the Board of Dlrectors ag provided above. In the event of any liquidation, dissolution or
winding up of the affaus of Corporation, whether voluntary or involuntary, the ouistanding shares
of Preferred Stock shall have preference and prioriry over the outstanding shares of Common
Stock for paymeni of the amount, if any, to which shares of each cutstanding series of Preferred
Stock may be entitled in accordance with the terms and rights thersof and each holder of Pr¢f¢rr¢d
Stock shall be cnmled to be paid in full such amount, or have a sum sufficient for the payment
in full set aside, hcfore any such payments shall be made to the holders of Ccmmon Stack.

3 versi e -Voting Common Sfoc Each share of Non-Votin
Common Stock shall automatically convert into a share of Vot:ng Common Smck upon a sale of
such Non—Votmg Ceommon Share (i) in a publie offering, (ii) in 2 tendsr affer or other cale ﬂf
control approved by the Board of Directors of the Corporation, such that the Nan-Voung
Common Stock is treated on a pari pasgu basis with the Voting Common Stock, and/or (iif) by the
holder thereof to an unaffiliated third party provided thar such sale is not in an amount exceedmg

2
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two percent (27%) o!fthe agpregate Voring Common Stock ihen t_)utstand'ing. In addit;nn, 1he Non- :

Voring Common Siock shall be convertible at any time from time to NS Mo Yoting Comon !

Stock at the option'of the holder of such Non-voring Common Stock, 50 long as such conversion

does not violate an;,r applicable banking laws or regulations.
I

[
i 4. Corhmon Stock.  Each holder of Voting Common Stock shall have one vote for%
cach share of Voiing Common Siock standing in his name on the books of the Corpnraﬁ?n_
| Holders of Non-Voting Common Stack shall have no right to vote their shares of Non-Voting |
" Common Stock, exeept to the extent provided by applicable law, Except with respect {o voting
' and conversion, each sharc of Voting Common Stoek and sach share of Non-Voting Common
Stock shall have identical rights, powers, preferences and limitations. Subject to the rights and
preferences of the Preferred Stock, holders of Common Stock are entitled fo such dividends as
may be declared by the Board of Directors out of funds lawfully available therefor. Upon any
liquidation, dissolution or winding up of the affairs of the Corporation, whether voluntary or
; involuntary, holde;xs of Common Stock ate entitled 10 receive pro rara the remaining asaets of the
| Corporation after the holders of Preferred Stock have been paid. in full the sums to which they are

" entitled.

5.  No Preemptive Rights. No holder of any shares of capital stock of this .
Corporation of any kind, class or series shall have, as a mauer of right, any , preemptive or-
prefercntial right :to subscribe for, purchase or receive any shares of the capital stock of this;
Corporation of any kind, ¢lass or series or any other securities or obligations of this Corpotation,
whether now or hf:reafter authorized. !

f .

6. 5;[51@' s A Preferred Stock. f !

: ! ! P

! Section 1. Voring Rights. (2) Except as otherwise required by law or expressly provided

- herein, the holders of shares of Series A Voting Preferred Stock shall be entitled to vote an all
matters submitted; to a vote of the stockholders of the Corporation and shall have such number of

" votes equal to the mumber of shares of Voting Common Stock into which such holders’ shares of
Series A Voting Preferred Stock are convertible pursuant to the provisions hereof at the record
date for the determination of stockholders entitled i vote on such matters o, if no such record
date is established, at the date such voie is taken or any written consent of stockholders is
solicited. Except as otherwise required by law or expressly provided herein, the holders of shares
of Series A Voting Preferred Stock, Series B Voting Preferred Stock and Voting Common Stock

| shall vote together and not as s¢parate classes. . '

(b)  Except as otherwise yequired by law or expressly provided herein, the holders of
shares of Series A Non-Voting Prefetred Stock shall not be entitled 10 vote on any marer
submitted 1o a vote of the stockholders of the Corporation, except that such holders shall be
entitled to vote as a separate class on any amendment, repeal or modification of any provision of
the ArTicles of mlzinrporaﬁon of the Corporation that adversely affects the powers, preferences or

| |

'| 3
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special rights of the Series A Non-Voting Preferred Stock in a manner diffsrent than the adverse
. effect on the powers, preferences or special rights of the Series A Voting Preferred Stock.

©) Any amendment, repeal or modification of any provision of the Articles of
fncorporation of the Corporation that adversely affects the powers, preferences or special rights
of the Series A Non-Voting Preferred Stock and the Series A Voting Preferred Stock in the same
manner must be submitted to a vote of the Series A Non-Voting Preferred Stock and the Series ;
! AVoting Dreferr=d Stock considered as a single class (with each share of Series A Preferred Stock
! having one VOUE). |
' ' | [ i
Section 2. Dividend Rights. (a) When and as declared by the Board of Directors of the
Corporation (the: "Pna:cl") and to the extent permitted under applicable law, the Corporation shall:
pay preferential dividends to the holders of Series A Preferred Stock as provided in this Section
2. Except as otherwise provided herein, dividends on each share of Series A Preferred Stock:
' scemie on a daily hasis at a rate of seven percent (7%) per anmum (the "Series A Dividend Rate"),
. of the sum of the Series A Liquidation Valie plus all accumulated and unpaid dividends thereon,’
from and including the date of issuance of such share of Series A Preferred Stock to and including
the date on which the Series A Liquidation Value of such share of Series A Preferred Stock plus
all accumulated and accrued and unpaid dividends thereon is paid or such Series A Preferred Stock
i converted into Common Stock. Such dividends shall accrue whether or not they have been
. declared and whether or not there are profits, surplus or other funds of the Corporation legally
" available for the payment of dividends. Such dividends shall be cumulative such that all
" accumulated and accrued and unpaid dividends shall be fully paid or declared with funds
irrevocably set ap%u't for payment before any dividend, distribution or payment can be made with
respect to any Series A Junior Securities, The date on which the Carporation initially issues any
share of Serles A ?refertea Sgock shall be decmed to be its "date of issuance” regardless of the
tumber of times fransfer of such share is made on the stock records maintained by or for the
. Corporation and regardless of the number of certificates which may be issued ta evidence such’
| share, “Series A Liquidation Value" of any share of Scries A Preferred Stock as of any particalar

date will be equal to $3.60 (adjusted appropriately in the event the shares of Series A Preferred

Stock are subdivided into a greater sumber, whether by stock split, stock dividend or otherwise,
. or combined into a lesser number, whether hy reverse stock split or otherwise). "Series A Junior
| Securities" means any equity securities of the Corporation other than the Series A Pieferred Stock
" and the Series B Preferred Stock. i E

() Ma[rch 31, June 30, September 30, and December 31 of each year shall constimﬁ
"Series A Dividend Reference Dates" for purposes hereof. To the extent not paid on each Series
A Dividend Reference Date, all dividends which have accumulated and accrued on each share of
Series A Preferred Stock during the twelve-month period ending upon ¢ach December 31 shall
- be acoumulated and shall remain aceumulated and unpaid dividends with respaet 10 such share of
! Series A Preferred Stock until paid. :

| i

- LS
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' ,

©) Except as otherwise provided herein, if 2t any time the Corporation pays less than |-

" the total amount of dividends then accummlated and accrued with respect to all outstanding shares
 of Series A Preferred Stock, such payment shail be distributed ratably among the holders of such '
shates based upon the number of shares of such seties held by cach such holder. :

H
i
|
i : t
|
I

(@  No dividends shall be declared or paid, or set aside for payment, on the Serics A
Preferred Stock untit all accumnlared and accrucd dividends have been declared and paid on the
Series B Preferred Stock. No dividends shall be declared or paid, or set aside for payment, on
| any Series A Junior Securities until afl accumulated and accrued dividends have been declared and
i paid on the Scries A Preferred Stock.

Section 3. Jum_mghm
|

@ In thc event of any liquidation of the Corporation. whether volunmy or involuntary |
(a “L1qu1datmn") each holder of shares of Series A Preferred Stock then outatandmg ghall be’
entitled to be paid out of the assers of the Corporation available for distribution to its stockholders,
after payment of the preferantial amourts payable to the holders of the Serles B Preferred Stock
but before any payment or declararion and setting apart for payment of any amount shall be madu:1
in respect of Scnes A Junior Securities, an amount per share of Series A Preferred Srock held b;n
sich holder equal Fn the greater of (i) the sum of $3.60 per share of Series A Preferred Stock held
- by such holder (such amount to be adjusted pmpomonatcly in the event the shares of Series A
. Preferred Stock are subdivided by any means into a greaier number or combined by any maang’
into a lesser number) plus alt accumulated and accrued but unpaid dividends on such share of the
Series A Preferred Stock and (if) an amount that would be received by such holder if all shares
of Series A Preferred Stock and Series B Preferred Stock were converted info Common Stock
immediarely priur to such Liquidation (the greater of such sum is referred to herein as the "Seijes
A Liguidation Preference ). If, upon any Liquidation, the assets to be distributed to the holders
| of the Series A Preferred Stock shall be insufficient to permit the payment to such stockholders
i of the full prsfcrennal amount aforesaid, then all of the assets of the Corporation to be distributed
shall be distributed ratably to the holders of Series A Preferred Stock in ptoportion to the full

preferential amouht gach such holder is otherwise entitled to receive.

(b) For purposes of this Seetion 3, the merger or consolidation of the Corporatmn with
or into amy other entity or cmtitics, or the merger of any other entity or entities into the
i Corporation, shall not be teeated as a Liquidation. -

© Nﬂjtlung contained in this Section 3 shall be deemed 10 prevent any holder of Series
|1 APreferred Stock from exercising such holder's right of conversion pursuant 1o Section 3 hereof
| | with respect to a.uy share of Setries A Preferred Stock at any time prior to the Liguidation
© including after the giving of any nntice of such Lignidation. |
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Section 4 Rcﬂcmnnon

autswnﬂmg shares of Series A Preferred Stock may elect to require the Corporation to
redesm all nr any portion of te outstanding shares of Series A Preferred Stock held by ;
such holder by delivering writien notice of such request o the Cm‘poratmn Within five ;
(5) days after receipt of any such notice, the Corporation shall give writien notice of such ‘
request by overnight courier (accompanied by a copy of the Corporation’s most recent
audited and woandited finaneial staternents) to all holders of shares of Series A Preferred -
Stock and Series B Preferred Stock (the “Preferred Shares™). The Corporation shall be
required to redeem all outstanding Preferred Shares with respect to which redemprion
requests have been made at g price per share equal to the Series A Mandatory Redemption
Price or Senes B Mandatory Redemption Price, as applicable, within fifty (50) days after
receipt of thr.' initial redemprtion request (the “Mendatory Redemption Date"), subject to
the prmrlsmns hereinafter set forth. For purposes hereof, the "Serics A Mandatory
Redemprion Price” of any share of Series A Preferred Stock means an amant equal 10 the
sum of $3.60 (such amount to be adjusted proportionately in the event that the shares of | _
Series A Preferred Stock are subdivided or combined by any means into a greatér or lessér
number} plus all accumulated and accrued but unpaid dividends on such shares of Series
A Prcfcrreq Stock through the Mandatory Redemption Dats.

{a) (1} 1 At any time or times on or after May 135, 2003, each holder of the :
E

i
I
{1 For, cach Preferred Share that is to be redeemed on the Mandatcr}' Redemption E
Date, the Corporatmn shall be abligated 10 pay 10 the holder thereof {upon surrender by
such holder at the Corporation's principal office of the ceitificate represennng such ¢
Preferred Share) an amount in immediately available funds equal w the Series A

Mandatory Bedempnon Price or Series B Mandatory Redemption Price, as applicable.

(b)  The funds of the Corporation legally available for the redemption of the Preferred
Shares on the Mandatory Redemprion Date shall be used first to redeem the shares of Series B
Preferred Stock. If the funds of the Corporation legally available for the redemption of the Series
B Preferred Stock on the Mandatory Redemption Date are insufficient to redeem the total number
of shares of Series B Preferred Stock to be redeemed on such date, those funds which are legally

| available shall be uced to pay any and all accumulated and accrued but unpaid dividends on the

shares of Series B l‘-‘refened Stock to be redeemed, and thereafier, to redeem the shares of Series
B Preferred Stock to be redeemed on such Mandatory Redemption Datc, paid to the holders of
the Series B Preferred Stock ratably in proportion to the number of shares of Series B Preferred
Stock held by each such holder to be redeemed on the Mandatory Redemption Date. At any time -

thereafier when addirional funds of the Carporation are iegally avatlable for the redcmptlon of ; !
shares of Series B Preferred Stock, such funds shall immediately be used to redeem the balance |
of the shares of Series B Preferred Stock which the Corporation had become obligated to redeem |
bt had not redeemed paid to the holders of the shares of Scrics B Preferred Stock to be redeemed

i
t I

6 t
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i i ratably in proportidn to the number of shares of Series B Preferred Stock 1o be redeemed held by
- - each such holder on the date such funds become legally available. :

o i H
(©y  Afier all shares of Series B Preferred Stock to be redeemed on the Mandatory |

Redemption Date have been redeemed as provided above, then the funds of the Corporation -

legally available for the redemption of the Preferred Shares shall be used to redeem the shares of : '

 Seties A Preferred Stock as provided in this subsection (c). If the funds of the Corporation lagally !
available for redemption of shares of Series A Preferred Stock on the Mandatory Redemption Date
are insufficient 1o redeem the total number of shares of Series A Preferred Stock to be redeemed, |

| [ thase funde which are legally available shall be used first, to pay any and all accumulated and |

accrued but unpaid dividends on the shares of Series A Preferred Stock to be redeemed, and g

thereafter, to redeem the shares of Series A Preferred Stock to be redeemed, paid to the holders ;

 of the shares of Series A Preferred Stock to be redeemed ratably in proportion to the number of |
 shares of Series A Preferred Stock held by each such hoider. At any time thereafter when -

“ additional funds of the Corporation are legally available for the redemption of shares of Serics A
Preferred Stock, sich funds shall immediately be used to redeem the balance of the shares of '
Series A Preferred Stock which the Corporation had become obligated to redeem but had not
redeemed, paid to the holders of the shares of Series A Preferred Stock 1o be redeemed ratably
in proportion to the number of shares of Series A Preferred Stock to be redeemed held by each

. such holder on the date such funds become legally available.

’ |

' {d)  Nothing contained in this Section 4 shall be deemed to prevent any holder of Series

A Preferred Stoclf t"'rom cxercising such holder’s right of conversion pursuant to Section 5 heroof

with respect to any share of Seties A Preferred Stock at any time subsequent to the required

redemption date ﬂl?reof and priot to the payment of the redemption price therefor. :

; L :

3 Section 3. Conversion, ;
o

!

(8  Conversion Procedure. : : :

(i} Any holder of shares of Series A Voring Preferred Stock may 4t any time |
(inchuding at any time affer a date scheduled for the redemption of such shares on which ;
: the Corporation defaults in, or is prohibited from making, the payment of the redemption
: price but before the payment of such redemption price is made) convert all or any numbet

of such shares held by such holder into a oumber of shares of Voring Commen Stock '
computed by dividing (A) the sum of (1) the number of such shares 1o be converied
multiplied by 8$3.60 plus (2) the amount of accamulated and accrued bug unpaid dividends
on such sha:;es to be converted by (B) the Series A Conversion Price then in effect. Any
: holder of sh?rcs of Series A Non-Voring Preferred Stock may at any time (including at any
! time afier a date scheduled for the redemption of sueh shares on which the Corporation
defaults in, or is prohibited from making, the payment of the redemption price but before
the payment of such redemption price is made) conver: all or any number of such shares

held by su:cif; holder into 2 number of shares of Non-Voting Common Stock computed by

} |
i 7

L |

3
|
i
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dividing (ﬁd the sum of {1) the mumber of such shares 1o be converted multiplied by $3.60 ,_
plus (2) the amount of accumulated and accrued but unpaid dividends on such shares tobe *
converied by (B) the Series A Conversion Price then in effect.

(i) Each conversion of shares of Series A Preferred Stock will be deemed to have -
been effected as of the close of business on the date on which the certificate or certificates
trepresenting such shares to be converted have been surrendered at the principal office of .
the Corporation. At such time as such conversion has been effected, the rights of the .
holder of such shares of Series A Preferred Stock as such holder will cease and the person
{or entity) or persons (ar eatities) in whose name or names any certificate or certificates .
for ghares of Common Stock are to be isstied upon such conversion wil] be deemed 1o have -

become me holder or holders of record of the shares of Common Stock represented _

thereby.

(m) As soon as possible afier a conversion has been effecred Cbut in any event |

within thre¢ bosiness days), the Corporation will deliver 1o the convemng holder:

i (A) a certificate or certificates representing the number of shares of Voting . |

Common Stock or Non-Voting Common Stack, as the case may be, issuable by
reason of such conversion In such name or names and such denomination or |

dcnc':mmatmns as the converting holder has specified; and 1

(B) accrtificate representing any shares of Series A Voting Preferred Stock
or Seriess A Non-Voting Preferred Stock, as the case may be, which were
represented by the certificate or certificates delivered to the Corporation in
com?actmn with such conversion but which were not converted. 1

(1v} The issuance of certificates for shares of Voting Common Stock or Non- -
Voting Common Stock, as the case may be, upon conversion of shares of Series A Voting |
Preferred Sitock or Series A Non-Voting Preferrad Stock, respactively, i will be made -
without charge to the holders of such shares of Series A Voting Preferred Stock or Series ;
A Non- Voung Preferred Stock for any issuance rax in respect thereof or other cost
incurred by the Corporation in connection with such corversion and the related i lssuance
of shares of Voting Common Stock or Non-Voting Common Stock. Upon conversion of |

each share ot' Series A Voting Preferred Stock or Series A Non-Voting Preferred Stock, E

as the case: may be, the Corporation will take all such actions as are necessary in order 1o |

insure that thc Voung Common Stock or Non-Veting Common Stack issuable with respect |
to such conversion will be validly issued, fully paid and nonassessable. |

(v) ‘I‘hc Corporation will not close its books against the transier of shares of Series .
A Vating Preferred Stack or Series A Non-Voting Preferred Stock or of Votmg Common
Stock ot Na:m -Voting Common Stock issued or issuable upen c:cmvcrsmn of shares of -

e .-q..gi

2 Ry
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Series A Voting Preferred Stock or Series A Non-Voting Preferred Stoclc, respecrively, i

it any mam'xe.r which interferes with the timely conversion of such shares.

|

(w) I any fractional interest in a share of Voting Cernmon Stock or Non-Voting | '

Commen Stock would, except for the provisions of this sub-paragraph (vi), be deliverable
upon any conversion of shares of Series A Voring Preferred Stack or Series A Non-Voting i
Preferred Stock, respectively, the Corporation, in lisw of delivering the fractional share |
therefor, will pay an amount to the holder thereof equal to the Market Price of such
fractional interest as of the date of conversion. "Market Price” of any security means the
average of tha closing prices of such security's sales on all securities exchanges on which
such secunty may at the time be listed, or, if there has been no sale on any such exchange
on any day. the averagze of the highest bid and lowest asked prices on 21l such exchanges
at the end of such day, or, if on any day such security is not so listed, the average of the
closing pnces quoted in the Nasdag System as of 4:00 P.M., New York ume, or, if on any
day such security is not quoted in the Nasdaq System, the average of the h:gheat bid and
lowest askéd prices on such day in the domestic over-the~counter market as reported by
the Natmnal Quotation Bureau, Incorporated, or any similar successor organization, in
each such case averaged over a period of 21 business days consisting of the day as of §
which Market Price” is being determined and the 20 consecutive business days prior o,
such day. If at any time such security is not listed on any securities exchange or quoted.
in the Nasq.aq System or the over-the-couuter market, the "Market Price” will be the faJI

value thereof reasonzbly determined in good faith by the Board.
|

(b) ggrpes A Conversion &@

(1) 'I‘hf: initial Series A Conversion Price for the Series A Preferred Stock will be
$3.60. In order 1o prevent dilution of the conversion rights granted under this Section 5,
the Series A Conversion Price will be subject fo adjustivient from time to time pUrSuAnt to
this Section 5.

{1}' If and whenever on or after the original date of issuance of shares of Series A
Preferred $tock the Corporation issues of sells, o in accordance with Section 5(¢) is
gesmed to-have issued or sold, any share of its Common Stock for a copsideration per
share Iess thm the Series A Conversion Price in effect, then forthwith upon such issnance
or sale, orl deemed issuance or sale, the Series A Conversion Price will be reduced, 1n
order 1o mcrease the number of shares of Common Stock into wtuch the Series A
Preferred Stock is convertible, to that price per share defermined by dividing (A) the snm!
of (%) the: product derived by multiplying the Series A Conversion Price in effect
Mnned.lately prior to such issyance or sale, or deemed issnance or sgle, nmes the number,
of shares qsf Common Stock cutstanding immediately prior to the 1ssuance or deemed:
issuance *::fI such Common Stock plus (y) the aggregate consideration (if any) received by;
the Corporation for the soral number of such shares of Common Stock so issued or sold ! !
or deemed issued or sold by (B) the number of shares of Common Stock nutstandmg:

§
3
!
I

5
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immediately after such issue or sale or deemed issuance or sale, provided, however, that
additional shares of Common Stock issued ot sold (or deemed issued or sold) wuhout
cons1derat10n shal] be deemed to have bean sold for $0.001 per share. [

{c) ffcct on_Seri onversion Price of Ce vents. For purposes of ;

 determining the adjusted Series A Conversion Price under Section 5(b}, the following will be
| applicable:

o Issuance of Rights or Options. If the Corporation in any manner grants any

rights or options to subscribe for or to purchase Common Stock or any stock or other :
secutities convertible inio or exchangeable for Common Stock (such rights or options ;
being herein called "Options” and such convertible or exchangeable stock or securities |
being hereln called "Convertible Securities”) and the price per share for which Common |
Stock is issuable upon the exercise of such Options or upon conversion or exchange of
such mecmblc Securities is lcss than the Series A Conversion Price in effect
lmmedlately prior {o the time of the granting of such Optmns then the total maximam
number of shares of Common Stock issuable upon the exercise of such Options or upon
conversmn or exchange of such Convertible Securities will be deemed to be outstanding
and io have been issued and sold by the Corporation for such price per share. For
purposes. ‘of this paragraph, the "price per share for which Common Stock is issuable” will
be determPad by dividing (A) the total amount. if any. received or receivable by the
Corporation as consideration for the granting of such Options, plus the minimum aggregate
amount of additmnal consideration payable to the Corporation upon exercise of all such | f
Dpuons, plus in the case of such Options which relate to Convertible Securities, the
minimum aggregatc amount of additional consideration, if any, payable to the Ccrpnratlon
upon the i 1asuam:c ar sale of such Convertible Securities and the conversion or exchange |
thereof b:f (B) the total maximum number of shares of Common Stock issuable upon the,
exercise of all such Options or upen the conversion or exchange of ail such Convemble
Sacuntles lssuable upon the axercise of such Options, No further adjustment of the Series ' ;
A Converslon Price will be made when Convertible Securities are actually issued upon the
exercise of suich Qprions or when Common Stock is achially issued upon the exercise Of
such Optmns or the conversion or exchange of such Convertible Securmes

(n) Issuance of Convertible Securities. I the Corporation in any manner issues
or sells any Convertible Secyrities and the price per share for which Common Stock is
issugble upon such conversion or exchange is less than the Series A Conversion Price in
effect immediately prior to the time of such issue or sale, then the maximum mumber of
shares of Common Stock issuable upon conversion or exchange of such Converrible
Securities will be deemed 1o be oulstanding and to have been issued and sold by the
Corporation for such price per share. For the purposes of this paragraph, the "price per.
share for wh1ch Common Stock is issuable” will be determined by dmdmg (A) the total.
amount rccpwcd or receivable by the Corporatmn as considcration for the issue or sale of
such Com(crnble Securities, plus the minimum aggregate amount of additional ’
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consideration, if any, payable to the Corporation upoh the conversion or exciange thereof
by (B) the total maximum number of shares of Common Stock issugble upon the
conversion or exchange of all such Convertible Securities. No further adjustment of the
Series A Conversion Pricc will be made when Common Stock is setually issued upon the
conversion or exchange of such Convertible Sscurities, and if any such jssne or sale of
such Convertible Securities is made upon exercise of any Options for which adjusmments
of the Series A Conversion Prico had been ot ate to be mads pureuant to other provisions
of this Section 5. no further adjustment of the Series A Conversion Price will be made by .

reason of such issue or sale. 5

(iif) Change in Option Price or C ion Rate. If the purchase price provided
for in any Options, the additional consideration, if any, payable upon the converlsi‘on or
exchange of any Convertible Securities, or the rate at which any Convertible Securities are |

convertible into or exchangeable for Common Stock change at any time (other than solely !

through the operation. of antl-dilution provisions similar fo those contained herein), the E
Series A Conversion Price in effect at the time of such change will be readjusted to the |

Seties A Conversion Price which would have been in effect at such time had such Options 5 '

ot Convertible Securities stifl outstanding provided for such changed purchass price,
additional consideration or ¢hanged conversion rate, as the case may he, at the time’
initially granted, issued or sokd.

(iv) ent of Expi ions and Unexercised Convertibl ities. Upon
the expirgtllon of any Option or the termination of any right to convert of e£xchange any
Convertible Security without the exercise of any such Option or right, the Series A
Conversion Price then in effect hereunder will be adjusted to the Series’ A Conversion
Price which would have been in effect at the time of such expiration or tezmination had
such Option or Convertible Security, to the extent outstanding immediately prior to such
expiration or termination, never been issued. No adjustment made pursuant 1o this,
paragraph 1shall have the effect of increasing the Series A Conversion Price by an amount;
in excess of the amount of the adjustment made in respect of the jssnance of such Optiﬂnsé'
or Convqrﬁible Securities. . :

| i

(\‘.r){ Calculation of Consideration Received. If any Common Stfock,_ Option or!
Convertible Secutity is issucd or sold or deemed t0 have been issued or snlld for cach, the
consideration received therefor will be deemed to be the amount received by the;
Corporation therefor (net of any issuance expenses, discounts and commissions). In case’
any Comamon Stock, Options or Convertible Securities are issued or sold for a
consideration other than cash, the amount of the consideration other than cash received by
the Corporation will be the fair value of such consideration, except where such
congideration congiste of securities, in which case the amount of consideration raceived by
the Corporation will be the Market Price thereof as of the date of receipt. Ifany Common
Stock, Optlion or Convertible Security is issued in connection with any merger in which
the Corporation is the surviving corporation, the zmount of consideration therefor will be
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deemed to be the fair value of such portion of the net assets and business of the |

nan-suruwmg corporation as is aftributable to such Common Stock, Options or ;
Convertible Securities, as the case may be. The fair value of any consideration other than
cash and securities will be reasonably determined in good faith by the Board. 5

(v) Integrated Transactions. In case any Option is issued in connection with the
issue or sale of other securitics of the Corporation, together comprising one integrated
transaction in which no specific consideration is allocated to such Oprion by the pasties .
therero, the Option will be deemed to have been issued withour consideration.

(vu) Treasury Shares. The number of shares of Common Stock ourstanding at any
given time dm:s not include shares owned o held by or for the aceount of the Corporation
or any subqldmry and the disposition of any shares so owned or held will be constdered;l
an issug or 'sale of Common Stock. ; :

| ;

(vm) Record Date, If the Corporation takes a record of the holders of Common!
Stack for the purpese of entitling them (A) to receive a dividend or other dlstnbuhon
payable i m Cummon Stock, Options or Convertible Securities or (B) to subscribe for or | *
purchase Common Stock, Options or Convertible Securities, then for plrposes of th!sE
Section § such record dare will be deemed to be the date of the issue or salc of the shares*
of Common Stock deemed to have been issued or soid upon the declaration of such ! ]
dividend or upon the making of such other distribution or the date of the granting of such’
right of suhscripﬁou or purchase, as the case may be. E

(zx) Certain . If any event occurs of the type contemplatcd by thﬁri
provisions of this Section 5 but not expressty provided for by such provisions (including,
but not limited to, the granting of stock or capital appreciation righs, phantom stock rights
or other rights with equity features), then the Board shall make an apprcpnate adjustnent
in the Series A Conversion Price s¢ as to protect the rights of the halders of Series A
Preferred Stock- proevided that no such adjustinent shall increase the Serieg A Conversion
Price as qtllmrmse determined pursuant to this Section 5 or decrease the numbet of shares
of Common Stock issuable upon conversion of each share of Series A Preferred Stock.

(x) Certain Exceprions. Anything hetein 1o the contrary notw*thstandmg, no
adjusunenqwﬂl be made to the Series A Conversion Price by reason of the issuance of (1)
the Warrants, the Old Warrants, the Bridge Loan Warrants, the Addmonal Warrants, the'
Commgem Warrawss and the Fee Warranis, (i) shares of Common chk issuable upon
exercise of the Warrants, the Old Warrants, the Bridge Loan Warrants, 'the Additional ;
Warrants t.he Contingent Warranie and the Fee Warranfs, (1if) shares of Senes B Preferred :
Stock lssuable upon conversion of the Notes, (iv) shares of Series A Preferred Stuck!
issuable upon conversion of the subordinated notes issued pursuant to the Ongmalr
Agrccmmt and the Amended and Restated Original Agreement, {¥) shares of Common!
Stock 1ssuablc upon conversion of the Series A Preferred Stock and Serles B Preferred

i
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Stack, (v:) options granted and to be granted, and shares of Common Stock issuable upon

! exercise of such options, pursuant to the Stock Option Plan and (vii) the | issnance of shares
1 of Common Stock upon a subdivisian of the Common Stock for which an adjustment to
; the Series ii; Conversioi Price Is made pursuant to Section 5(d).
: VY
%
i

eri——— v

b oy ey

(d} Sﬁbﬁmgn_er_cﬂlhm_nnn of Common Stock. If the Carporatitim at any time ;f

' subdivides (by any stock sphit, stock dividend, recapitalization or otherwice) one or more clagses : i
" of its ouistanding shares of Common Stock into a greater number of shares, the Series A | s
- Conversion Price i m effect immediately prior to such subdivision will be proportionately reduced, | ,
- and if the Corporatwn at any time combines (by reverse stock split or otherwise) one or more
classes of its outstandmg shares of Common Stock into 3 smaller number of shares, the Series A -
Conversion Price m effect immediately prior to such combination will be proportionately
increased. ;
i @© eo'r aAnizatic cation, Co jon, Merger or Any capital
! reorganization, reclass:ﬁcatmn, consohdauon, merger or sale of ail or substantially all of the
Corporation's assets o another persan or entity which is effected in such a way that holders of
Commeon Stock are entitled to recejve (either directly or upon snbsequent liquidation) stock, :
secyrities or assets with respect to or in exchange for Common Stock is referred to herein as an’
"Organic Change" Prior 1o the consummation of any Organic Change, the Corporation will makc
appropriate prowsmns to insure that each of the holders of Series A Preferred Stack will thereafter
have the right to acqulre and receive, in lieu of or in addition to the shares of Common Stock -
immediately thererofore acquirable and receivable upon the conversion of such holder's shares of |
Series A Preferred Stock, such shares of stock, securities or assets as such holder would have ;

. Preferred Srock umnadmtely prior to such Organic Change In any such case, the Corporation i
- will make appropriate provisions to insure that the provisions of this Section 5 will thercafter be
 applicable to the Series A Preferred Stock (including, in the case of any such consolidation, |
merger of sale in thmh the successor corporation or purchasing corporation is'other than the :
Corporation, an 1rmnedlate adjustment of the Series A Conversion Price to the vahe for ﬂ:ne
Common Stock reflected by the terms of such consolidation, merger or sale, and a. currespondmg
immediate adjustment in the number of shares of Common Stock acquirable and receivable upen
conversion of shargs of Series A Preferred Stock, if the value so reflected is less than the Series
A Conversion Pnee in effect immediately prier to such consolidation, merger or sale), The
Corporation wzll not effect any such consolidation, merger or sale, unless prior to the

' consummation thereof the suecessor corporation (if other than the Corporation) resulting from
consolidation or mérger or the corporation purchasing such gssets assumes by wrmen mstrument

the obligaticn to dehver to each such holder such shares of siock, securities or assets as, in
accordance with tn_e foregoing provisions, such holder may be entitled to acquira.
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o (f  Noiices.

| |

5 (i) Tmmediately upon any adjustment of the Series A Conversion Price, the

| Corporation. will gwe written natice thereof to all holders of shares of Serics A Preferred Stock.

(i) The Corporarion will give written notice o all holders of shares of Series A

Preferred Stcu:k at least 20 days prior to the date on which the Corporation cloges ite haoks
or takes a record {A) with respect to any dividend or distribution upon Common Stock,

| (B) with rcspect to any pro rata subscription offer to holders of Commeon Stock or (C) for

determining rights o vote with fespect to any Organic Chanpe or quuldatlon

(i) The Corporation will also give writien notice to the holders of shares of Series
A Preferred Stoek at least 20 days prior to the date on which any Qrganic Change or
quu.ldatibﬂ will take place.

(2} Bas&mﬁgg of Common Stock. The Corporation shall at 11 times reserve and keep °
available out of its authorized but unissued shares of Common Stock, solely for the purpose of ©
¢ffecting the conversion of the shares of Series A Preferred Stock, such number of its shares af_
Common Stock (both Voting Common Steck and Non-Voting Common Stock) as shall from time
to time be sufﬁclent to effect the conversion of all ontstanding shares of Series A Preferred Stock,
| and if at any tima the number of aurthorized but unissued shares of Common Stock shall not be

: sufficient to effect thc conversion of all then outstanding shares of Series A Preferred Stock, the
: Corporation will take such corporate action as may be necessary to increase its authorized but
unissued shares of Common Stock 10 such mumber of shares as shall be sufﬁcwnt for such
purpose. r :
J
§ (v  Taxes and Charges. The Corporation will pay all taxes and nthcr governmental ;
| charges that may be imposed in respect of the issue or delivery of shares of Common Stock upon
i conversion of shares of Series A Preferred Stock. ; :
i l
i ® B_lmg_gg All calculations under this Section 5 shall be made to rhe nearest eént
| or to the ncarest nnc-tcnth of 4 share, as the case may be. !
|

: ® Etmn of Conversion Rights. The Corporation shall not amend its Articles of :
: Incorpcranon or paruc:pate in any reorganization, transfer of assets, consolidation, merger, .

dissolution, issuance or sale of securities or any other voluntary action, for the purpose of |
avoiding or seeking to avoid the observance or performance of any of the terms to be observad f
or performed hercunder by the Corporation, but will at afl times in good faith assist in the
carrying ont of all ‘:he provisions of this Section 5 and will take all actions that may be necessary

or appropriate in order to protect against impairment the righte of the halders of shares of Sariss
A Preferred S:oclc to convert such shares.

14

[T e ¥



e

Dé;C-EZ—BE 13:32 Frnfn:ml 3129021081 T-402 P.16/40 Job-266

]
i
!

1
'

T )
! ' :

t

i

- :
1 |

k) .__tqmaug.@y_!gl:slgn (1) Each share of Series A Voting Preferred Swock and !

Series A Nﬁn-Vutnng Preferred Stock shall automatically be converted into shares of Vouing .

Common Stock and Non-Voting Common Stock, tespectively, al the Series A Conversion Price .
then in cffect immediately upon the closing of an underwritten public offering pursuant 10 a -
registration statement declared cffestive under the Securities Act of 1933, as amended, covering
the offer and sale of Common Stock in which the aggregate gross proceeds received by the
Corporation in suc.h public offering equals ot exceeds $20,000,000, the price per share at which
the Common Stock is offered to the public is not less than $3.50, the offering is effected through |

- a’'fitm commlmlem underwriting with a recognized regional or better underwriter and the

{ Common Stock is, 'thereafiar listed or fraded on 1 national securities exchange or nationally

recognized e!ectrnmc trading medivm (2 “Qualified Public Offering"). Immediately upon the
closing of a Quahf’ ed Public Offering, the outstanding shares of Series A Preferred Stock shall i
be converted au:omancally without any further action by the holders of such shares and whether
or not the certificates representing such shares are surrendered to the Corporatmn or its u-ansfcr
agent; provided, hnwcw:r, that the Corporation shall not be obhgatcd to issue certificates ;
evidencing the shares of Common Stock issnable upon such conversion unless certificates :
evidencing such shares of the Series A Preferred Stock being converted are either delivered to the |
Corporarion or any transfer agent or the holder complies with the provisions of Section 7(c) |
hereof. Upon the zutomatic conversion of the Series A Preferred Stock, the halder of such Seru:s

- A Preferred Stock shall surrender the certificates representing such shares at the office of the .
+ Corporation or of any transfer agent for the Common Stock. Therenpon. there shall be issued and .
* delivered to such holder, prompily at such office and in his name as shown on such surrendered

i
!
i

certificate or certificates, a certificaie or cortificates for the number of shares of Common Stock “
into which the shares of the Series A Preferred Stock surrendéred were c:mvertible on the date
on which such automatic conversion occurred.

(i) Ba:;h share of Series A Voting Preferred Stock and Series A Nen-Voting Preferred
* Stock shall automancally be converted into shares of Voting Common Stock and Noi-Voting
: Common Stack, tt-ispecﬁvely, at the Series A Conversion Price then i effect mwnediataly upan
the vote or written consent of the holders of at least 60% of the then cutstanding Series A Voting
Preferred Stock am.!i Series A Non-Voting Preferred Stock, voting for this purpose as a single class

| with each share o{ Series A Voting Preferred Stock and each share of Series h Nen-Voting | 1
I Preferred Stock halvzng one vote. Upon such vote or writien consent, the gutstandmg ghares -:)f
| Series A Praferred Stock shall be converted automatically without any further action by the
l holders of such shalres and whether or not the certificates representing such shares are surrendered °
! to the Corporanon or its transfer agent; provided, however, that the Corporanon shali not be
' ohhgalﬁd to issue’ certificates evidencing the shares of Common Siock issuable wpon such
: - conversion unless .certificates evidencing such shares of the Serjes A Preferred Stock bemg
' converted are either delivered to the Corporation or any transfer agent or the holder complies thh
- the provisions of Sectmn 7(c) hereof. Upon the antomatic conversion of the Senes A Preferred
Stock, the holder of such Series A Preferred Stock shall surrender the certificates representmg
such shares at the ofﬁcc of the Corporation or of any transfer agent for the Common Stock.
Thereupon, there shali be issued and delivered to such holder, promptly at such office and in his

15
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naime as shown on such surrendered certificate or certificates, a certificaie or cenificates for the
qumber of shares bf Commen Stock into which the shares of the Series A Preferred Stock
surrendered were convertible on the date on which such automatic conversion oecurred.
. ‘

)] Cc!m' ion of Series -Voti eferred Stock an jes A Voui cferred ¢

'Stock. (i) Upon Compliance with the provisions of Section 5()(iil) below, any Regulated :

" Stockholder (as hlcricinuft::r defined) shall be entitled to convert, at any time and from time to time,
 any and all of the shares of Series A Voting Preferred Stock held by such Regulated Stockholder

into the same mumber of shares of Series A Non-Voting Preferred Stock. As used herein, (X)
"Regulared Stockholder” means any person or entity that has provided written norification to the
Secretary of the Corporation that it is (i) a stockholder that is subject to the provisions of
Regulstion Y of the Board of Governors of the Federal Reserve System (12 C.F.R. Part 225) or

" any enccessor to such regulation ("Regulation Y™). so long as such stockholder shall hold, and

only with respect to, any Coimmon Stock, Series A Preferred Stock or Series B Preferred Stock,

or shares issued upont conversion(s) of such stock, {ii) an Affiliatc (2¢ hereinafter defined) of a -
Regulated Stockholder that is a transferee of any Commmon Stock, Series A Preferred Stock or

Series B Preferred Stock, so long as such Affiliate shall hold, and only with respect to, any such .
shares of stock ‘nr:' shares issued upon conversion{s) of snch shares and (iii) an individual,
partnership, limireg liability company, joint venture, corporation, association, trust or any other |
entity or organiza‘tion, including a government or political subdivision or anmy agency or.
inetrumentality thereof (a "Person"), to which such Regulated Stockholder or any of its Affiliates '
has transferred any Common Srock, Series A Preferred Stock or Series B Preferred Stock, so long |
as such transferee shall hold, and only with respect 1 any shares of such stock transferred by such
stockholder or Affiliates or any shares issued upon conversions of such shares but only if such :

Person is (or any zjifﬁliate of such Person is) subject to the provisions of Regulation Y; and (¥) |

| "Affiliare" means, with respect to any Person, any other Person direcily or indirectly controlling, :
. controlled by or under common control with such Person; for the purposc of the foregoing

definition, the term "contrel" (including with correlative meanings, the terms "controlling”,
"controlled by", and "under common contrel with") as used with respact 1o any Person, shall
mean the possession, directly or indirectly, of the powet to direct or cause the direction of the
management and policies of such Person, whether through the ownership of voting securities or

. by contract or othérwise.

The Cﬁrﬁa" tioi shall not convert or directly or indirectly purchase or ntﬁerwise acquire’
any shares of Se;iq.s A Voting Preferred Stock or take any other acrion affecting the voting rights
of the holders c'!f sluch shares, if such action will increase the percentage of outstanding voting °
securities of any :flass or series (inclnding the Series A Voting Preferred Stock) owned by or,
cotitrolled by any |Regulated Stockholder (other than the stockholder which req'l.lested that the

Corporation take sluch action, or which otherwise waives in writing its rights under this Section .

S{{i)) unless t‘ne (iZorpuration gives written notice (the "Series A Preferred Stock First Notice™) :
of such action to edch Regulated Stoekholder. The Corporation wili defer making any conversion, |
purchase or other acquisition or taking any such other action for a period of 30 days (the “Series:

A Preferred Stcck: Deferral Period") after giving the Series A Preferred Stock First Notice in

! ]
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 order to allow cach such Regulated Stackholder 10 determine whether it wishes to ¢onvert or rake

any other action with respect to the Series A Voiing Preferred Stock it owns, controls or has the
power to voie, and if any such Regulated Steckholder then clects to convert any shares of the
Series A Voiing Preferred Stock, it shall notify the Corporation In writing within 20 days of the

issuance of the Series A Preferred Stock First Notice, in which case the Corporation (x) shall |
promptly notify from time to time each other Regulated Stockholder holding shares of eachE

| proposed conversion and the proposed transactions, and (y) cffcet the conversion requeered by all

Regulated Swckholders in response to the notices issued pursuant fo this Section S(D() at the end |
of the Series A Preferred Stock Deferrai Period or as soon thereafter as is reasonably practicable. |
Notwithstanding : ything to the contrary contained in the Articles of Incorporation of the
Corporation, the Cforpuration will not directly or indirectly redeem, purchase, acquire or take any |
other action affécting outstanding Series A Voting Preferred Stock if such action will increase
above 24.5% the percentage of outstanding Series A Preferred Stock owned by or conirolled by’
any Repulated Stockholder and its Affiliates (other than a stockholder which waives in writing its
rights under this Section S{)XD). '
(ii) Upon compliance with the provisions of Section 3 ((iii) below, any holder of shares
of Series A Non-Vating Preferred Stock shall be entifled to convert, at any time and from time
to time, any and all shares of Series A Non-Voting Preferred Stock held by such holder into the
same number of shares of Series A Voting Preferred Stock; provided, however, that no holder of
any shares of Serics A Noo-Voting Preferred Stock chall be entitled to convert any such shares
into shares of Series A Voting Preferred Stock, and the Corporarion shall not'be required to
record such conversion, 1o the extent that, as a result of such conversion, such holder and its
Affiliates, dirccﬂy or indirgctly, would own, control or have the power to vote a greater numher;.
of shares of Sc;in;fss A Voting Preferred Stock or ofher securities of any kind issued by the
Corporatioh than Is1.u.‘.ll holder and its Affiliates shall bc permitted to own, control or to have the
power to vote under any law, regulation, rule or other requirement of any governmental authority.
at the time applicable to such holder or its Affiliates; provided, further, that the Corporation shall
be entitled to rely :without independent verification upon the representation of any holder that thei
conversion of shares by snch holder is permiited under applicable law, and in no event shall the

- Corporation be lisble to any such holder or any third party arising from any such conversion

' whether or not pé;rnittEd by applicable law. !

If the Corporation shall in any manner subdivide (by stock split, reclassification, stoc ‘

dividend or otherwise) or combine (by reverse stock split, reclassification or otherwise) the
outstanding sharm'F of the Series A Voring Preferred Stock or Series A Non-Voting Preferred
Stock, the outstanding shares of the other class shall be proportionately subdivided, reclassified
or combined, as the case may he, and effective provision shall be mads for the protection of all
conversion rights hereunder. In case of any reorganization, reclassification or change of shares
of Series A Vot,inlg Preferred Stock (other than a change in par value, or from par value 1o no par
value as a result of a subdivision or combination), or in case of any consolidation of the
Corporation withE one or more other cotporations or 2 merger of the Corporation with another

entity (other than 2 consolidation or merger in which the Corporation is the contintling corporation
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and which does not result in any reclassification or change of outstanding shares of Series A -
Vvoting Preferred Stock or Scrics A Non-Voting Preferred Stack), or in case of any sale, le_ase or
other disposition to another entity (other than 2 wholly-owned subsidiary of the Corporation) of

-all, or subsrantially: all of the asséts of the Corporation, cach holder of a share of Series A Voring

Preferred Stock or Series A Non-Voting Preferred Stock shall have the right at any time
thereafter, so long as the conversion right hereunder with respect to such share of Series A Votng
Preferred Stock or Series A Non-Voting Preferred Stock would cxist had such event not oconrred,
to convert such shake into the kind and amount of shares of stock and other gecurities and property

(including cash)lrﬁi;caivable upon such reorganization, reclassification, change, consolidation, &

merger, sale, Iease or other disposition by a holder of the number of shares of Comman Stock into |

which such shares lof Series A Voting Preferred Stock or Series A Non-Voting Preferred Stock .

might have bheen converted imumiediately prior to such reorganization, reclassification, change, '
consolidation, nﬁex"ger, sale, lease or other disposition. In the evert of such reorganization, ,
reclassification, chanee, consolidation, merger, sale, lease or other disposition, efféctive provision;
shall be made in {he certificate of incorporation of the resulting or surviving corporation or
otherwise for the protection of the conversion right of the shares of Series A Voting Preferred ;
Stock or Series A Non-Voring Preferred Stock that shall be applicable, as nearly as reasonably !
may be, to any such other shares of stock and other securities and property deliverable upon'
conversion of the shares of Series A Voting Preferted Stock or Series A Non-Voting Preferred :

~ Stack into which s!ich shares of Serics A Praferred Stock might have been converted immediately

prior to such cvent. The Corporation shall not have the power to be a party to any merger,
consolidation or recapitalization pursuant (o which any holder of shares of Series A Preferred
Stock would be required to take (X) any voting securities, the voting provisians or which would
cause such holdcr!‘w violate any law, egulation or other requirement of any governmental body
applicable to such holder or (y) any securities convertible ino voting securities, the voting
provisions of whith if such conversion took place would cause such holder to violare any law,
regulation or other requitement of any governmental body applicable to such hotder other than
securities Which are specifically provided o be convertible only in the event that such conversion
tnay occur without auy such violation. !

(i) Mannier of Effecting Conversion. To convert Series A Voting Preferred Stock 01*?
Series A Non-Voiing Preferred Stock into Series A Non-Voting Preferred Stock or Series A/
Voting Preferred Stock, as the case may be, 2 holder must: {(w) complete and sign a conversion
notice on the back,of the certificate representing Series A Preferred Stock or deliver writton notics”
to the Corporation (or, if a conversion agent has been designated by the Corporation, to suchf

agent (the "Sctiési A Preferred Stock Conversion Agent™)); (x) surrender the Series A Prefeneq '

Stock certificate tb the Series A Preferred Stock Conversion Agent, in a writteuf notice, or if no

" Series A Preferred Stock Conversion Agent is so designated, to the Corporation; (v) if the shares

are being issued i 2 name other than that of the holder, furnish appropriate endorsements and
transfer documents if required by the reglsirar for the Corporation’s stock or the Series A
Preferred Stock C'onversion Agent; and (z) if the shares are being issued in a name other than that
of the holder, pay any transfer iax or similar tax if required by Section S(L}{iv). Except in the case
ofa convcrsion;s?bject to the second paragraph of Section 5(1)(i) hereof, the dafe on which the
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| holder of Scries A Preferred Stock satisfies all of the foregoing requirements (W) thrm_;gh w 1_5

! the conversion da:wi. Tn the case of a conversion subject to the second paragraph of Section 5(1)(1)

' Deferral Period referted to therein, and, at such time, the person(s) it Whose name or names any
| certificate(s) evidencing the converied shares are 1o be issued upon such conversion shall be .
" deemed to have become the holder(s) of record of the converted shares. As soon as practicable, -
the Corporation shall deliver, itseif or through the Series A Preferred Stock Conversion Agent,
a cerfificate for the number of shares of Series A Preferred Stock issuable upon the conversion,
calculated in accordance with Section 5(1)(3) or 5(1)(i5), as the case may be. The person or persons
. in whose name the certificate or certificates arc registered shall be treated ag a stockholder or
| stockholders of record on or after the conversion date. If less than all the shares represented by
the Series A Prefei-red Stock certificate are being converted, a new stock certificate representing
the unconvertad ist;mms shall be promptly issued by the Corporation 1o the nolder thereof,
| 3
{iv) Imﬂsfe; Taxes, Eic. If a holder converts shares of Series A Preferred Stock, thcj
Corporation shall pay any documeniary. stamp or similay issue or (ransfer tax due on the issue of .
shares of Series A Non-Voting Preferred Stock or Serigs A Voting Preferred Stock, as the case’

because the shares are issued in a name other than that of such holder. |

1 !
) wﬁhﬁm. The Corporation shall reserve out of its authorized but unissued’

| Series A Preferred Stock and its Seties A Preferred Stock held in treasury sufficient shares of;
. Series A Preferred Stock to permit the conversions of all Series A Preferred Stock pursuant 1o/

i

Subsection S(() br 5Q)(i). Al shares of Series A Preferred Stock issued upon such conversion

 shall be fully paid and non-assessable. ?
J _

Shares of Series A Voting Preferred Stock and Series A Non-Voting Preferred Stock that are
convereed into shares of the other class shall not be reissued, except for reissuance in conmection
with the conversion of shares of Series A Voting Preferred Stock or Series A Non-Voting

. Preferred Stock ll;elcl by Regulated Stockhoiders into shares of Series A Non-Voting Preferred
- Stock or Series -Ai Voting Preferred Stock, respectively.

|

' | N
Section 6! Cancellation of Series A Preferred Stock. Except as provided in the last
paragraph of Section 5(1), no share or shares of Series A Preferred Stock acquircd by the
Corporation by reason of redemption, conversion or otherwise shall be reissucd, and all such
shares (other than shares to the extent required for reissuance npon any convession under Section
5(1)) shall be canceled, retired and eliminated from the shares which the Cerporation shall be

i i

authorized to issue.

Section 7: Miscellaneous. !

| ! '
» {a)  Notices. Except as otherwise expressly provided hereunder, ali notices shall be in
writing and shglI| be delivered personally or by registered or certified mail, remirn receipt

i9 - f

.r

: hereof, the conversion shall be deemed effeciive npon expiration of the Series A Preferred Stack | '

may be, upon sﬁcﬁ conversion. However, the holder shall pay any such tax which is due if and

i
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requested and postage prepaid, or by overnight courier services, charges prepaid, and shall ‘bc )
deemed to have been given when perscmally delivered, one (1) business day after the same is
delivered to such an overnight courier service, charges prepaid, or three (3) business days after :
the same has heen so deposited in the United States mall, certified or registered mail, return ;
receipt requested pnsrage prepaid, and addressed (i} to the Corporation, at its principal executive ;
offices and (1i) to any holder of Series A Preferred Stock, at such holder's address as it appears | f
in the stock records of the Corporation (unlcss otherwise indicated by any such holder) i
| ;

| (b} Eg_ma.&l_ﬂihm_fﬂ The Corporation shall keep at its pnncnpal oftice al
register for the registration of Series A Preferred Stock. Upon the surrender of any certificate |
representing Series A Preferred Stock at such place, the Corporation shall, af the request of the
tecord holder of such certificate, execute and deliver (at the Corporation’s expense) a new
certificate or cernficates in exchange therefor representing in the aggregate the number of shares
of Series A Preferred Stock represented by the surrendered certificate. Each such new certificate
shall be regmten:clI in such name and shall represent such number of shares of Scrics A Preferred
Stock as is requested by the holder of the surrendered certificate and shall be substantially
identical in form to the surrendered certificate.

«) W Upon receipt of evidence reasonably satisfactory to
the Corporaticn (an affidavit of the registered holder shall be satisfactory) of the ownership and
the losa, theft, deatmctmn or mutilation of any certificate evidencing shares of Sencs A Preferrcd
Stock, and, in the case of any such loss, theft or destruction, upon receipt of indernnity reasonably '
satisfactory to the Corporation (provided that if the holder is a financial instimrion or othcr
institutional 1nve§tor its own agreement shall be satisfactory), or, in the case of any such!
mutilationt upon sy‘m‘ender of such certificate, the Corporation shall (at its expemc) execute and:
deliver in leu Of ﬁmn certificare & new certificate of like kind represcnting the numbar of shares
of Series A Preferred Stock represented by such lost, stolen, destroyed or munlated certificate. |

(d) _}}Mﬁ[ﬂﬂgjﬂ_{ No amendment, modification ar wawerl with respect I:D!
, any provision of ‘[hls Part 6 hereof shall be binding or effective, and no change in the terms of

such Articles may be accomplished hy merger or consolidation of the Corporation with anather

corporation or entity, without the prior written consent of the holders of at least 60% of the shares

of Series A Preferred Stock outstanding at the time such action is taken; provided, however, that
. the percentagc Speciﬂed in Section S(kXil), and any percentage which may at any time be
i gpecified in Secuqn 4(a)(i}), cannot be modified without the prior written consent of at least 80%
of the helders of ﬂ:e shares of Series A Preferred Stock outstanding at the time such action is to
be taken.

v

()  Definitions. Capitalized terms used but not defined in this Articles of Amendment
shall have the resp:cnvt meanings ascribed to them in the Purchase Agreement (the "Purchase
Agreement"), dated as of December 18, 1998, between the Corporation and the purchasers of
subardinated na:es and warrants named therein.
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7. jes Stock.

Section 1. | Voting Rights. (2) Except as otherwise required by law or cxprcssly provided
herein, the holders of shares of Series B Voting Preferred Stock shall be entitled 1o vote on all .
matters submitted to a vote of the stockhoiders of the Corporation and shall have such tumber of
voies equal to the r'lumber of shares of Voting Common Steck inte which such holders’ shares of:
Series B Voting Preferred Stock are convertible pursuant wo the provisions hercof at the recotd |
date for the determmatmn of stockholders entitled to vote on such maiters or, if no such record | i
dare is estabhshcd at the date such vote is taken or any written consent of stockholders is
solicited. Except as otherwise required by law or expressly provided herein, the holders of shares |
of Series A Voting Preferred Stock, Series B Voting Preferred Stock and Voting Commun Stock;

shall vote together and ot as separate classes.

T-402 P.22/40 Job-265

{b) Except as otherwise required by law or expressly provided herain, the holders of: '

. shares of Series B Nop-Voting Preferred Stock shall not be énritled to vote OR any mmr
: submitted 10 a vofe of the stockholders of the Corporation. except that such holders shall be'

entitled to vote as a separate class on any amendment, repeal ot modification of any provision of.
the Articles of Incarporatmn of the Corporation that adversely affects the powers, preferences or
special tights of the Series B Non-Voting Preferred Stock in a manner different than the adverse

- gffect on the powers, preferences or special rights of the Series B Voting Preferred Stock.

{c) Any amendment, repeal or madification of any provision cf the Articles of
Incorporation of the Corporation that adversely affects the powers, preferences or special rights
of the Series B Ncn—Votmg Preferred Stock and the Series B Voting Preferred Stock in the same
manmer nust be submitted to 2 vote of the Series B Non-Voting Preferred Stock and the Series,
B Voting Preferreﬁ Stock considerad as a single class (with each share of Serics B Preferred Stock
having one vote). E

Section 2. | Dividend Rights, (a) When and as declared by the Board, and to the extent‘
permitted under applicable law, the Corporation shall pay preferential dividends to the holders of
Scries B Preferred Stock as provided in this Section 2. Except as otherwise prowded hr:rcm.
dividends on each share of Series B Preferred Stock accrue on a daily basis at a rate of seven
percent (7%) per annum (the "Series B Dividend Rate*) of the sum of the Series B quuidatwn
Value plus all accumulated and unpaid dividends thereon, from and including the dare of issuance
of such ghare of Series B Preferred Stock to and including the date on which the Seres B
Liquidation Value of such share of Series B Preferred Stock plus all accumulated and accrued and
unpaid dividends ‘mereon is paid or such Series B Preferred Stock is converted into Common
Stock. Such dividends shall accrue whether or not they have been declared and whether or not
there are profits, 5urplus or other funds of the Corporation legally available for the payment of

- dividends. Such dmdends shall be comulative such that all accumulated and accrued and unpaid

dividends shall be, fully paid or declared with finds irrevocably set apart for payment before any
dividend, dlStl'lbllFIO]‘l or payment can be made with respect to any Series B Junior Securities. The
date on which the Corporation initially issues any share of Series B Prcferred Stock shall be

H
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deemcd to be its "date of issuance” regardless of the number of times transfer of such share is

: rnadc on the stock records maintained by or for the Corporation and regardless of the number of .

certificates which may be issued to evidence such share. "Series B Liquidation Value" of any :
share of Seties B Preferred Stock as of any particulat date will be equal to §3.60 (adjusted '
appropriately in the event the shares of Series B Preferred Stock are subdivided into a greater
number, whather by stack splir, stock dividend or otherwise, or combined into a lesser number,
whether by reverse stock split or otherwise). "Scries B Junior Securities” means any equity
secarities of the Corporaucm other than the Series B Preferred Stock.

(3))] March 31, June 30, Scptember 30, and December 31 of each year shall constitute
"Series B Dw1dend Reference Dates” for purposes hereof. To the extent not paid on each Series |
B Dividend Reference Date, all dividends which have accumulated and accrued on each share of: .
Series B Preferred Stock during the twelve-month period ending upon each December 31 shall be
accumulared and shall remain accomulated and unpaid dividends with respect fo such share of’
Series B Prefcrrcd[ Stock until paid. |

© Exccpt as otherwise provided herein, if at any time the Corporatmu pays less than,
the total amount of dividends then accumulated and accrued with respect to all ontstanding shares
of Series B Preferrcd Stock, such payment shall be distributed ratably among the holders of such‘

b

- shares based upon the mumber of shares of such series held by each such holder.

| i

(d) No' d1v1dends shall be declared or paid, or set aside for payment, on any Series B

Junior Securities until all accumulated and accrued dividends have been declared and paid on the'
Series B Preferred Stock.

Section 3. i Liguidation Rigiys.

@ In t’he event of any Liquidation, each holder of shares of Series B Praferred Sl:ock
then cutstanding shall be entitled to be paid our of the assets of the Corporation available for
distribution to its stockholders, before any payment or declaration and setting apart for paymem-
of any amount shall be made in respect of Scries B Junior Securities, an amount per share of
Series B Prefem:d Stock held by such holder equal to the greaier of (i) the sum of $3 60 per sha.re
of Series B Preferred Stock held by such holder (such amount 1o be adjusted propertionately i m
the event the sharcs of Series B Preferred Stock are subdivided by any means into a grcan:r
pumber or oombmed by any means into a lesser anmber) plus all accuinlated and acerned but
unpaid dmdends on such share of the Series B Preferred Stock and (i) an amount that would be
received by such ho]der if all shares of Series A Preferred Stock and Series B Preferred Stock
were converted mto Common Stock immediately prior to such Liquidation (the greater of suc:hé
sunt 1s referred to hcrem as the "Seties B Liquidation Preference”), If, upon any Liquidation, the
assets tobe dlstnbuted to the holders of the Sarias B Preferred Stock shall be insufficient to pemnt
the payment 1o such stockholders of the full preferential amount aforesaid, then al! of the assets
ofthe Corporatmn to be distributed shall be distributed ratably 1o the holders of Series B Preferred

1
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| Stock in pmportiuln to the full preferential amount each such holder is otherwisc entitled o

’; recetve. - i

! N , .

g by For burpnses of this Section 3, the merger or consclidation of the Corporation with E

| or into any other eniity or emtities, or the merger of any other entity or entities into the !

| - Ll - ¥ L)
Corporaticn, shall not be treated as a Liquidation.

i . ;

i (¢)  Nothing contained in this Section 3 shall be deemed 10 prevent any holder of Series |
B Preferred Stock from exercising such holder's right of conversion pursuant to Section 5 hereof -
with respect to any sharc of Series B Preferred Stock at any time prior to the Liquidation including
after the giving of any notice of such Liguidation.

' - | . .
Section 4. Redemption.

@ O : Upon the request of 3 holder of owtstanding shares of Serics B Preferred
Stock, the Corporation shall redeem al] shares of Series B Preferred Stock outstanding on-
the date ;splcciﬁed by such holder on or after May 15, 2003 (the "Series B Mandamryé
Redemption Date”) at the Series B Liquidation Preference plus all accumulated andg
accrued but unpaid dividends therecn to the Series B Mandatory Redemption Date (the’
"Series B Mandatory Redemption Price”). Within five (5) days after receipt of any such
notice, the Corporation shall give written notice {the “Corporate Notice™) of such raquest.
by overnight courier (accompanied by a copy of the Corporation’s most recent audited and
unaudited financial statements) 1o all holders of shares of Scrics A Preforred Stock and:
Series B Preferred Stock (the "Preferred Shares*). Within twenty (20) days after receipt’
of the Cpr';mrate Notice, the holders of Preferred Shares may request the Corporation to
redeern ;3111I or any portion of the Preferred Shares held by such holdsrs by delivery of,
written notice to the Corporation. The Corporation shall be required to redeem that
numper of Preferred Shares requesied {o be redeemed at a price per share equal 1o the'
Series A Mandatory Redemption Price or Series B Mandatory Redemption Price, as
applicable, within fifty (50) days after receipt of the initial redemption request (the

S . .. . :
"Mandamll'y Redemption Date"), subject to the provisions hereinafter set forth.

()  For each Preferred Share thet is to be redeemed on the Mandarory Redemption
Date, the Corporation shall be abligated to pay to the holder thereof {upon surrender by
such holder at the Corporation's principal office of the certificate representing such
Preferred Share) an amount in immediately available funds equal 1o the Series A
Mandatory Redemption Price or Serics B Mandatory Redemption Price, as applicable. |

()  The funds of the Corporation legally available for the redemption of the Preferred
Shares on the Mandatory Redemption Date shall be used first to redesm the shares of Series B
Preferred Shares pequested to be redeemed. If the funds of the Corporation legally available for
the redemption of the Series B Preferred on the Mandatory Redemprion Daie are insufficient ©
redeem the total number of shares of Series B Preferred Stock to be redeemed on such date, thosé

i
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funds which are 1c§a11y available shal} be used to pay any and all accumulated and accrued but

unpaid dividends on the shares of Seriez B Preforred Stock to be redeemed, and thereafter,. 0
redeem the shares of Series B Preferred Stock to be redeemed of such Mandatory Redemption .
Date, paid to the holders of the Series B Preferred Stock ratably in proportien to the number Ofi
shares of Serics B Preferred Stock 1o be redeemed held by ¢ach such helder on the Mandatory
Redempiion Date.| At any time thereafter when additional funds of the Corporation are legally |

available for the redemption of shares of Series B Preferred Stock, such funds shall immediately |

be used to redesin the balance of the shares of Series B Preferred Stock which the Corporation i

¢ had hecome ahliga'ted to redeem but had not redeemed, paid 1o the holders of the shares of Series {

t

| B Piaferred Stock to be redesmed ratsbly in proportion to the number of shares of Series B!

Preferred Stock to: be redeemed held by each such holder on the date such funds become legally;

(¢}  After all shares of Series B Preferred Stock to be vedeemed on the Mandatory
Redemption Date ;have been redeemed as provided above, then the funds of the Corporation
1egally available for the redemption of the Preferred Shares shall be used to redecm the shares of
Series A Preferred Stock as provided in this subsection (). Ifthe funds of the Corporation legally

available for redemption of shares of Series A Preferred Stock on the Mandatory Redemption Date

. are insufficient to redeem the total numbet of shares of Series A Preferred Stock 10 be redesmed,

those funds which are legally available shall be used first, fo pay any and all accumulated and
accrued but unpeid dividends on the shares of Series A Preferred Stack to be redeemed. and
thereafier, to redeern the shares of Series A Preferred Stock to be redeemed, paid to the holders
of the shares of Series A Preferred Stock to be redeemed ratably in propordon to the mumbsr of

| shares of Series A Preferred Stock o be redeemed held by each such holder. At any time:

thereafter when additional funds of the Corporation are legally available for the redemption of
shares of Series A Preferred Stock, such funds shall immediately be used o redsem the balance
of the shares of Series A Preferred Stock which the Corporation had become obligated to redeem
but had not redeemed, paid to the holders of the shares of Series A Prefetred Stock to be,

redeemed ratably in proportion to the number of shares of Series A Preferred Stack to be

redeemed held by each such holder on the date such funds become legally available.
L \

(d)  Nothing contained in this Section 4 shall be decmed to prevent any holder of Serie.{
B Preferred Stock from exereising such holder’s right of conversion pursuait to Section 5 hereof
with respect to any share of Serles B Preferred Stock at any iime subscquent 1o the requived
redemprion date thereof and prior to the payment of the redemption price therefor.

Section S1 Conversion. ;

B i
@ anmmlge_t_mz@ |
(i]i Any holder of shares of Series B Voting Preferred Stock rﬁay at any time::
(inciuding at any time affer a date scheduled for the redemption of such shares on which
the Cnrpolratinn defaulrs in, or is prohibited from making, the payment of the redemption
!
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price but befare the payment of such redemption price is made) convert all or any number
of such shares held by such holder into a mumber of shares of Voting Common Stock -
computed by dividing (A) the sum of (1) the number of such shares 0 be converted
multiplied by $3.60 plus (2) the ameunt of accumnlated and acéinad but unpaid dividends
on such shares to be converted by (B) the Series B Conversion Price then in effect. Any
holder of shares of Series B Non-Voting Preferred Stock may at anty time (including at any
time after a date scheduled for the redempuion of such shares on which the Corporation
defanits in, o is prohibited from making, the payment of the redemption price but before
the payméﬂt of such redemption price is made) conveéit all or any number of such shares;
heid by such holder into a number of shares of Non-Voting Common Siock computed by ¢
dividing (A) the sum of (1) the number of such shares to be converted multiplied by $3.60,
plus (2) the amount of accumulated and accrued but unpaid dividends on stich shares fo be,

converted by (B) the Series B Conversion Price then in effect. | i
: | .

(i) Each conversion of shares of Series B Preferred Stock will be deemed to have!

been effected as of the close of business on the date on which the certificate or certificates;
representing such shares to be converted have been surrendered af the principal office of;
the Corporation. At such time as such conversion has been effected, the rights of the|
holder of such shares of Series B Preferred Stock as such holder will cease and the person’
(or entity) or persons (or entities) in whose name of NAMES any certificate or certificates’
for sharcs 6f Common Stock are to be issued upon such conversion will be deemed to have
become the holder or holders of record of the shares of Common Stock represented
thereby. |

Gii) As soon as possible after a conversion has been effected (but in any event
within three pusiness days), the Corporation will deliver to the converting holder:

(] '

i | (A} acertificate or certificates representing the number of shares of Voting!
Clrofnmnn Stock or Non-Voting Common Stock, as the case may be, issuable by’
Tgason of such conversion in such name or names and such denomination of:
denominations as the converting holder has specified; and .

!

‘ |
;| (B) acerificae representing any shares of Series B Voting Preferied Stock
or Series B Non-Voting Preferred Stock, as the case may be, which Weie
r‘ep?rescntcd by the certificate or certificates delivered to the iCarporat'mn in
m?necﬁon with such conversion but which were not converted. 3
. i l
(iv) The issuance of certificates for shares of Voting Common Stock or Non-
Voting Common Stock, as the case may be, upon conversion of shares of Series B Voting
Preferred Stock or Series B Non-Voting Preferred Stock, respectively, will be made
withant charge to the holders of such shares of Series B Voting Preferred Stock or Series
B Non-Voting Preferred Stock for any issuance tax in respect thereof or other cost
incurred by the Corporation in connection with such conversion and the related issuance
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X of shares of Voting Common 8Stock or Non-Voting Common Stock. Upon canversion of

! each share of Scrics B Voting Preferred Stock or Series B Non-Voting Preferred Stock,
: as the case fnay be, the Corpotation Will take all such actions as ar necessary in order 10
insure that the Yoting Common Stock or Non-Voting Common Stock issuable with respect ’
10 such comversion will be validly issued, fully paid and nonassessable. %

(v) The Corporation will not ¢lose Its books against the transfor of shares of Series

B Voting Preferred Stock of Series B Non-Voting Preferred Stock or of Voting Common

' Srock or Non-Voting Common Stock issued or issuable upon convetsion of shares of
! Series B Voting Preferred Swock or Series B Non-Voting Preferred Stock, réspectively, in
any mannet which interferes with the timely conversion of such shares. :
0 I

(vi)% If any fractional interest in a share of Vating Cammon Stack or Nan-Votingj

Comiion Stock would, except
upon any conversion of shares
Prefetred Stock, respectively,

for the provisions of this sub-paragraph (vi), be deliverable.
of Series B Voting Preferted Stock or Series B Non-Voting
the Corporation, in lien of delivering the fractional share |

therefor, Will pay an amount o the holder thereof equal to the Market Price of such.

fractional interest as of the date of conversion. ;
! E

eries B Conversi ice.

®

$3.60. In order to prevent ditution of the conversion rights gramed under this Secrion 5,
the Series B Conversion Price will be subject 1o adjustment from time to time pursuant to
this Section 3. '

1 i

i) If and whenever on or after the original date of issuance of shares of Series B

: Preferred Stock, the Corporation issues or seils, or in accordance with Section 5(c) is
| deemed 0 have issued or sold, any share of its Common Stock for a consideration per
| shiate less than the Series B Conversion Price in effect, then forthwith upon such issuzance
or sale, or deemed issuance or sale, the Series B Conversion Price will be reduced, in
ovder to increase the number of shares of Common $rack into which the Series B Preferred
Stack istcbnvertible, to that price per share equal to the consideration received for the
share issued and sold, or deemed issued and sold; provided, however, that any additional
share of C‘ommun Stock issued or sold (or deemed issued or sold) without consideration
shall be deemed to have heen issued or sold for §.001 per share. ,

© Effect on_Series B Conversion Price of Certain Events. For purposes of
determining the adjusted Series B Conversion Price under Section 5(b), the following will be
applicable: | |

. |
- (:i)% ce of Ri or Options. ¥ the Corporation in any manter grants any
rights or gptions to subscribe for or to purchase Common Stock or any stock or other

26
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securities convertible into or exchangeable for Common Stock (such rights or options
being herein cailed "Options” and such convertible or exchangeable stack o1 securities ,
being heréia called "Convertibie Securities™) and the price per share for which Common
Stock is isshable upon the exercise of such Options or upon conversion or exchange of
such Convertible Securities is less than the Series B Conversion Price in effect

immediately prior to the time of the granting of such Options, Men the fotal maximum |
sumber of shares of Common Stock issuable upon the exercise of such Options orupon

cotversion or exchange of such Convertible Securities will be deemed 10 be outstanding E
and to have been issued and sold by the Corporation for such price per share. For |
purposes of this paragraph, the "price per share for which Comman Stock is issuable” will
be determined by dividing (A) the total amount, if any, received or receivable by the
Corporation as consideration for the granting of such Options, plus the minimum aggregate
amount of additional consideration payable to the Corporation upon exercise of all such
Options, plus in the case of such Options which relae 1o Convertible Securities, the
minimum apgregate amount of addirional consideration, if any, payable 10 the Corporation
upon the issuance or sale of such Convertible Securities and the conversion or exchange
thereof by ‘_(B) the total maximum nurmber of shares of Commen Stock issuable upon the
exercise of all such Optians or upon the conversion or exchange of all such Convertible
Securities issuable upon the exercise of such Options. No further adjustment of the Series
B Conversion Price will be made when Convertible Securities are actually issued upon the:
exercise of such Options or when Common Stock is actually issued upon the exercise of;
such Dp:iqns or the conversion or exchange of such Convertible Securities.
‘ i

(i‘i)% Issuance of Convertible Secyrities. If the Corporation in any manner issues:
ot sells ::my Convertible Securities and the price per share for which Common Stock is,
issuable wpon such conversion or exchange is less than the Series B Conversion Price in
effect immediately prior to the time of such issue or sale, then the maximum number of!
shares of Common Stock issuable upon conversion or exchange of such Convertible
Securities Lvill be deemed to be outstanding and to have been issued a:nd sold by th&:
Corporatio;n for such price per share. For the purposes of this paragraph, the "price per
share for which Common Stock is issnable” will be determined by dividing (A} the total
amount fe:::eived or receivahle by the Corporation as consideration for the issue or sale of
such Convertible Securities, plus the minimum aggregate amount of additionat
considerat{on. if any, payable to the Corporation upon the conversion or exchange thereof
by (B) the total maximum mumber of shares of Common Stock issuable upon the
conversion or exchange of all such Convertible Securities. No further adjustment of the
Series B Conversion Price will be made when Common Stock is acivaily issued upon the
cunversiprll or exchange of such Convertible Securities, and if any such issus or sale of
such Convertible Securities is made upon exercise of any Options for which adjustments
of the Serigs B Conversion Price had been or are 1o he made pursnant to other provisions!
of this Section 5, no further adjustment of the Series B Conversion Price will be made by
reason of such issue or sale. !

! % ]'
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(111) Changg in Qption Price or Conversion Rate. If the purchase pnce provided

for in any Options, the additional consideration, if any, payable upon the conversion or
exchange of any Convertible Securities, or the rate at which any Convertible Securities are
convertible into or exchangeable for Common Stock change at any ime (other than solely
throngh the operation of anti-dilution pl‘O‘UlSlons similar to those cantained herein), the

Series B Conversmn Price in effect at the time of such change will he readjusted o the |

Series B Conversion Price which would have been in effect at such tithe had such Options
or Convaemble Securities still outstanding provxded for such changed purchase price,
additional consideration or changed conversion rate, as the case may be, at the time

initially gra‘med, issued or sold. ,
w |

t
t
i
§

ﬁv) ‘Ireaunen: of Bxpired Options and Unexercised Convertible Securities. Upon

the expirauan of any Option or the termination of any right to convert or exchange any
Convembie Security without the exercise of any such Option or nght, the Series Bl
Cnnversmq Price then in effect hereunder will be adjusied to the Series B Conversion .
Price which would have been in effect at the fime of such expiration or fermination had
such Optmn or Convertible Securiry, to the extent owstanding immediately prior to such’
expiration or termination, never been issued. No adjusiment made pursuant to this
paragraph shall have the effect of increasing the Series B Conversion Price by an amount
in excess of the amount of the adjusiment made in respect of the issuance of such Opticns
or Convert;bla Securities. ,

(v} Calcularion of Consideration Recejved. I any Common chk Opiion or

Cﬂnvertlbl Security is issued or sold or deemed to have been issued or sold for cash, the.
cunslderancn received therefor will be deemed to be the amount received by the:
Carp{:ratmn therefor (net of any issuance expenscs, discounts and cnmm:samns) In case,
any Cammon Stock, Options or Converible Securities are issued or sold for a’
ccns1deran0n other than cash, the amonnt of the consideration other than cash received by,
the Corporat;on will be the fair value of such consideration, axcept where such'
cons:derauon consists of securities, in which case the amount of consideration received by,
the Corporatmn will be the Market Price thereof as of the date of receipt. If any Commoni
Stock, Dptmn or Converrible Security is issued in connection with any merger in Whlchg
the Corporpuan is the surviving corporation, the amount of consideration therefor will be,
deemed 10 be the fair value of such poriion of thc net assets and bus:ness of tbc
n0n-surv1vmg corporafion as is attributable to such Common Stack, Qptions or:
Convcrublc Securities, as the case may ba. The fair value of any consideration other man
cash and sccuntlcs will be reasonably determined in good faith by the Board.

(v:) Iniegrated Transactions. In ¢ase any Option is issued in cunnect:on with the
issue or sqle of other securities of the Corporation, together comprising one integrared.
transaction in which no specific consideration is allocated 10 such Option by the pames
thereto, the Option will be deemed (o have been issned without conmderauon

| 28 : “ |
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(vii), T;:eggg Shares. The number of shares of Common Stock autstandmg atany

given fime does not include shares owned or held by or for the account of the Corporation
or any subsidiary, and the disposition of any shates 50 owned or held will be considered

an issue or sale of Common Stock.

(vm) Record Date. If the Corporation takes a record of the holders of Common
Stock for the purpose of entitling them (A) to receive a dividend or other distribution
payable in Cornmon Stock, Options or Convertible Securities or (B) to subscribe for or
purchase Common Stock, Options or Convertible Securities, then for purposes of this
Secrion 3 such record date will be deemed to be the date of the issue or sale of the shares
of Common Stock deemed to have been issued or sold upon the declaration of such
dividend or ‘upon the making of such other distribution or the date of the granung of such | !
right of subscnptlon or purchase, as the case may be.

E

i

(i:'c): ertain Eyents, If any event oeeurs of the type contemplated by the f

provisions of this Sectiont 5 but not expressly provided for by such provisions (including, !
bt not lmuted to, tha granting of stock or capital appreciation rights, phantom stock nghts

or other nghts with equity fearures), then the Board shall make an appropriate adjustment | ;

in the Series B Conversion Price so as to protect the rights of the holders of Series B ; E

Preferred Stock; provided that no such adjustment shall increase the Series B Conversion

Price as ntheﬂwse determined pursuant to this Section 5 or decrease the number of shares
of Commnn Stock issuable upon conversion of each share of Series B Preferred Stock.

(x)T Certain Exceptions. Amnything herein to the contrary notvnthsmndmg, no
adjustmentl will be made to the Series B Conversion Price by reason of the issuance of (i)
the Warraq;s, the Old Warrzams, the Bridge Loan Warrants, the Additional Warrants, the
Contmgem Warrants and the Fee Warrants, (ii) shares of Common Stock issuable upon
exercise of the Warrants, the Old Warrants, the Bridge Loan Warrants, the Additional
Warrants, the Contingent Warrants and the Fee Wartants, (iii) shares of Series B
Preferred Stock issuable upon conversion of the Notes, (iv) shares of Series A Preferred
Stack Issuablc upon conversion of the subordinated tiotes issued pursuant to the Ongmal
Agmcment and the Amended and Restated Original Agreement, (v) shares of Cff)!'!mfmnI
Stock tssui‘tble upon conversion of the Series A Preferred Stock and Series B Preferred
Stock, (vi) options granted and to be granted, and shares of Comon Stock issuable upun
exercise of such options, pursuant to the Stock Option Plan and (vii) the issuance of shares;
of Common Stock upon a subdivision of the Common Stock for which an adjusiment to |
the Sencs |B Conversion Price is made pursuant to Section 5(d). i

@ gﬁglwsmn or Combination of Common Stock. If the Curporation at any time
subdivides (by any stack split, stock dividend, recapitalization or otherwise) one or more classes
of its outstanding shares of Common Stock into a greater number of shares, the Series 'B
Conversion Price in effect immediately prior to such subdivision will be proponionatcly reduced,
and if the Corporation at any time combines (by reverse stock split or otherwise) one or more

i
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a
i
{
|

classes of its outstanding shares of Commen Stock into 2 smaller mumber of shares, the §erlas B
Conversion Price in cffect immedintely prior to such combination will be proportionately !

increased. |
o

©  Reorganizasion, Reclassification, Consolidation, Mesger or Sale. Any capital

b
. {
Commaon Stock are entitled ro receive (either directly or upon subsequent liguidarion) stock, !
securities o assets with respect o or in exchange for Common Stock is referred to herein as an
"Organic Change”, Prior to the consummation of any Organi¢ Change, the Corporation will make
approptiate provisions to insure that sach of the holders of Series B Preferred Stock will thereafter
have the right to acquire and receive, in lieu of or in addition to the shares of Common Stock
immediately theretofore acquirable and receivable upon the conversion of such holder's shares of
Series B Preferred Stock, such shares of stock, securities or assefs as such holder would have
received in connection with such Organic Change if such holder had converted his Series B
Preferred Smck immediately prior to such Oipanic Change. In any swch case, the Corporation
wilt make appropriate provisions to insure that the provisions of this Section 5 will thereafter he’
applicable to the Series B Preferred Stock (including, in the case of any such consolidation,
merger or sale in'which the successor corporation or purchasing corporation is other than the
Corporation, an immediate adjustment of the Series B Conversion Price to the value for the,
Common Stock reflected by the terms of such consolidasion, merger or sale. and 2 corresponding’
immediate adjustsent in the number of shares of Common Stock acquirable and receivable upon
convetsion of shares of Series B Preferred Stock, if the valuc so reflected is loss than the Series
B Conversion Price in effect immediately prior to such consolidation, merger or sale). The’
Corpotation will. not effect any such consolidation, merger or sale, unless prior to the;
consumemation thereof, the successor corporation (if other than the Corporation) resulting from
consolidation or rﬁerger or the corporarion purchasing such assets assumes by written nstrument,
the obligation 1o deliver to each such holder such shares of stock, securities or asséts as, in
accordance with the foregoing provisions, such holder may be entitled to acquiri:.
§3) Eolr;i_ces.

@, Tmmediately upon any adjustment of the Secies B Conversion Price, the
Corporation will give writen notice thercof to all holders of shares of Serics B Preferred
Stock. f

| :
|

| {

(if) The Corporation will give written notice to all holders of shares of Series B'

Preferred $tock at least 20 days prior fo the date on which the Corporation ¢loses its book§
or takes a.record {A) with respect to any divideind or distribution upon Common Stock,:

(B) with; respect 1o any pro rata subseription offer 10 holders of Commaon Smck or (C) fmg

determining rights to vote with respect to any Organic Change or Liquidation.
P i
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(iifi) | The Corporation will also give written notice 10 the holders of shares of Series
B Preferred Stock at least 20 days prior to the date on which any Orgaiic Change or .
Liquidation will take place. :

(@ Rt;fsti‘: ion of on Stock. The Corporation shall at all times reserve and keep |

available out of jts authorized but unissued shares of Common Stock, solely for the purpose of
effecting the conversion of the shares of Series B Preferred Stock, such number of its shares of

Common Stack (both Voting Common $tock and Non-Voting Common Stock) as shall from time ;

to time be sufficient to effect the conversion of all outstanding shares of Series B Preferred Stock, !
and if at any time the number of authorized but unissued shares of Common Stock shall not be :

sufficient to effecttthe conversion of all then outstanding shares of Series B Preferred Stock, the:

! ; . - . . f
i Corporation will take such corparaie action as may be necessary 10 ihcrease its authorized but:

unissued shares of Common Stock to such number of shares as shall be sufficient for Sl.li:llE
purpose. |

(h) M_a_g@_gha:ges, The Corporation will pay all 1axes and other governmental
charges that may be imposed in respect of the issuc ot delivery of shares of Common Stock upon
conversion of shares of Series B Preferred Stock.

03] @m_ng All calenlations under this Section 5 shall be made 1o the nearest centf
ox to the nearcst one-tenth of a share, as the case may be. f !

()  Protection of Conversion Rights. The Corporation shall not amend its Articles of
Incorporation or participate in any reorganization, transfer of assets, consolidation, merger,'
dissolution, issuahce ot sale of securities or any other voluntary action, for the purpose of
avoiding or SEEKing 1o avoid the ehservance or performance of any of the terms ;to be obsen'cdg
or performed hereunder by the Corporation, but will at all times in good faith assist in the
carrying out of Ejil% the provisions of this Section 5 and will take all actions that may he necessary,
or appropriate in ?rd:r to protect against impairment the rights of the holdors of shares of Scrics;
B Preferred Stock to convert such shares. :

O ‘

(k) Automatic Copversion. Immediately upon the closing of a Qualified Public
Offering, the outstanding shares of $eries B Preferred Stock shall be convereed automatically
without any farther action by the holders of such shares and whether or not the certificaies
representing such shares are surrendered to the Corporation or its transfer agent; provided,
however, that the Corporation shall not be obligated to issue certificates evidencing the shates of
Common Stock issuable upon such conversion unless certificates evidencing such shares of the
Series B Preferred Stock being converted are either delivered to the Corporation or any transfer
agent or the hulldFr complies with the provisions of Section 7(¢) hereof. Upon the automatic
conversion of ﬂ.lei Series B Preferred Stock, the holder of such Series B Preferred Stock shall‘
surrender the cgrpﬁcatcs representing such shares at the office of the Corporation or of any
transfer agent for, the Common Stock. Thercupon, there shall be issued and delivered 1o such

holder, prompﬂly at such office and in his name as shown on such surrendered certificatc or
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certificaics, a cemﬁcane ot certificates for the number of shares of Common Stock into which the
shares of the Series B Preferred Stock surrendered were convertible on the date ¢ on which such

avtomatic mnversmn pecurred.

i Each share of Series B Voting Preferred Siock and Series B Non-Voting Preferred
Stoek shall aummancauy be converted into shares of Voting Commen Stock and Non-Voting
Common Stock, respectively, at the Series B Conversion Prico then in offect immediately upon
the vote or wrmen consent of the helders of at least 66-2/3% of the then outstanding Series B
Voting Preferred Smck and Series B Non-Voting Preferred Stock, voting for this purpose as ai
single class with each share of Series B Voting Preferred Stock and each share of Series B Non-
Voting Preferred Stock having ane vote. Upon such vote or Written consent, the ﬁutstaudmgs
shares of Series B Preferred Stock shall be converted automatically without any further action by
the helders of euéh chares and whather or not the cerfificates représenting such shares are’

surrendered to the Corporanon or its transfer agent; provided, however, that the Corporation shall! 7

not be obligated toI issne certificates evidencing the shares of Common Stock issuable upon s,uchi

. conversion unless certificates evidencing such shares of the Series B Preferred Stock hemg

. converted are clthcr deliverad 1o the Corporation or any transfer agent or the holder complies with

vt

the provisions of Section 7(c) hereof. Upon the automatic conversion of the Series B Preferred‘
Stock, the holder of such Seties B Preferred Stock shall surrender the certificaies rF-presemng
such shares at the office of the Corporation or of any transfer agent for the Common Stock.
Thereupan, there shall be issusd and delivered to such holder, prompily at such office and in his
name as shown on such surrendered certificate or certificates, a certificare or certificates for the
number of shares of Common Stock info which the shares of the Serics B Preferred Stock
surrendered were convertible on the date on which such automaric conversion occurred.

()  Conversion of Series B wa&wﬁiﬁé
Stock. (i) Upo;{ compliance with the prov;smns of Section S(I)(m) below, any Regulated
Stockholder shall be entitled to convert, at any time and from time to time, any and all of the
shares of Series B Voting Preferred Stock held by such Regulated Stockholder into the f:'.an'teE
mumber of sharcs \rnf Series B Non-Voring Preferred Stock. i E

The Corporanon shall not convert or directly or mduectly purchase or otherwzse acquire !
any shares of Series B Voting Preferred Stock or take any other action affecting the voting nghts
of the holders nf suc:h shares, if such action will increase the perceniage of outstandmg voting
securities of any plass or series (including the Series B Voting Preferred Stock) owned by or_
controlled by agy Regulated Stockholder (other than the stockholder which requested that the!
Corporation take such action, or which otherwise waives in wriiing its rights under this Scctmn
5{1¥i)) unless the Corporatlon gives writien notice (the "Series B Preferred Stock First Notlce")
of such action to each Regulated Stockholder. The Corporation will defer making any conversion,
purchase or athey acquisition or taking any such other action for a period of 30 days (the "Series
B Preferred Stock Deferral Period”) after giving the Series B Preferred Stock First Notice in ordet
to allow each such Regulared Stockholder to determine whether it wishes 1o convert or take any
other action with respect 1o the Series B Voting Preferred Stock it owns, controls or has the power
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to vote, and if au:‘n:.ri such Reguiated Stockholder then elects to convert any shares pf he §eries B
| Voting Preferred Stogk, it shall notify the Corporation in writing within 20 days of the issuance,
| of the Series B Preferred Stock First Notice, in which case the Corporation (x) shall promptly 'i
. notify from time {o tme each other Regulated Stockholder holding shares of each proPosed'g
" conversionand the proposed transactions, and () effect the conversion requested by all Regulated
Stockholders in response to the notices jssued pursuant to this Section 5(1)(i) ar the end of thvs=
Series B Preferred Stock Deferral Period or as scon thereafter as is reasonably practicable.
Notwithstanding anything to the contrary contained in the Articles of Incorporation of the

: Corporation, the Corporation will not directly or indirectly redeem, purchase, acquire or talcc any
| other action affocting outstanding Series B Voting Preferred Stock if such action will increasc
" above 24.9% the percentage of outstanding Seriss B Preferred Stock owned by or controlled by
any Regulated Stockholder and its Affiliates (other than a stockholder which waives in writing iis
rights under this Section 5()(3)). _ | ;

| .
| ;
i

(i) Upon compliance with the provisions of Section 3(1)(ii) below, any holder of shu.resi
of Series B Non-Voting Preferred Stock shall b entitled to convert, at any time 'and from time .
to time, any and all shares of Series B Non-Voting Preferred Stock held by such holder into the
same number of Sl:lal‘cs of Series B Voting Preferred Stock; provided, however, that no holder of;
| any shares of Series B Non-Voting Preferred Stock shall be entitled to convert any such shares
| into shares of Series B Voting Preferred Stock, and the Corporation shall not be required to reccfrd;
| such conversion, to the extent that, ac a result of such convers ion. such holder and its Affiliates,:
directly or indireqtly, would own, conirol or have the power to vote a greater number of shares
of Series B Voting Preferred Stock or other securities of any kind issued by the Corporation than
such holder and its Aftiliates shall be permitted to own, control or to have the power to vote under
any law, regulation, rule or other requirement of any governmental authority at the time applicable
10 such holder or its Affiliates; provided, further, that the Corporation shail be entiiled to rely
withous independent verification upon the representation of any holder that the conversion of
shares by such holder is permitted under applicable law, and in no event shall the Corporation be
liable to any suct:1 helder or any third party arising from any such conversion whether or not
permitted by applicable law. ‘

If the Corporation shall in any manner subdivide (by stock split, reclassification, stock
dividend or uﬂ:;m' ise) or combine (by reverse stock sphit, reclassification or otherwise) the;
ouistanding sharcls of the Series B Voting Preferred Stock or Series B Non-Voting Preferred
Stock, the outstanding shares of the other class shall be proportionately subdivided, reclassified
or combined, as the case may be, and effective pravision shall be made for the protection of all

conversion righ‘m‘hereunder. In case of any reorganization, reclassification or dhanga of share$
of Series B Voting Preferred Stock (other than a change in par value, or from pa:j value to no pa?
valuz as a resuit of a subdivision or combination), or in case of any consolidation of the
Corporatian wiﬂ:{cne ar more other corporatione or 2 merger of the Corporation with anathe:}

. entity (other than & consolidation or merger in which the Corporation is the continying corporatioﬁ
| and which does fot result in any reclassification or change of outstanding shares of Series B

| Voring Preferred Stock or Series B Non-Voting Preferred Stock), or in case of any sale, Jease or
' !
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1
other disposition to another entity (cther than a wholly-owhed subsidiary of the Cofpnratiuu;! c;fE
all, ot aubstantially ali of the assets of the Corporation, each holder of a share o_f Series B Vogmg
Preferre¢ Stock or Series B Non-Voting Preforred Stock shall have the right ar any time:

' thereafter, so long as the conversion right hereunder with respect to such share of Series B Voting:
| Preferred Stock or

Series B Non-Voting Preferred Stock would exist had such ev_eﬁt not occurred, %
1o convert such s:hal,te into the kind and amount of shates of stock and other securifies and property,
(including cash) receivable upon such reorganizationi, reclassification, change, consolidation, :

merger, sale, leasé or other disposition by 2 holder of the number of shares of Common Stock into,
which such shares of Series B Voting Preferred Stock or Series B Non-Voting Preferred Siock!
might have been converted immediately prior to such reorganization, reclassification, c.:hm}ge.f
consolidation, merger, sale, lease or other disposition. In the event of such reorganization,’
reclassification, change, consolidation, merget, sale, lease or other disposition, effective provision
chall be made in :thc certificate of insorporation of the resulting or surviving corporation or
otherwise for the proicction of the conversion right of the shares of Series B Voting Preferred
Stock or Series B Non-Voring Preferred Siock that shall be applicablc, es nearly as reasonably
may beé, to any such other shares of stock and other securities and property deliverable upon
conversion of the shares of Series B Voting Preferred Stock or Series B Non-Voting Preferred.
Stock into which such shares of Series B Preferred Stock might have been converted immediately
prior to such event. The Corporation shall not have the power to be a parey to any merger,
consolidation or recapitalization pursuant to which any holder of shares of Serics B Preferred,
Stock would be ‘:équixed to take (x) any voting securities, the voting provisions or which woulc}
cause such holder to violate any law, regulation or other requirement of any goveynmental body
applicable to such holder or (y) any securities convertible into voring securitics, the voting
provisions of which if such conversion took place would cause such holder to viclate any law,’

' regulation or other requirement of any governmental body applicable t© such holder other than:

securitics whichi are specifically provided to be convertible only in the event that such conversion
may occur withoult any such violation. '

!

(i) Manter of Effecting Conversion. To convert Series B Voting Preferred Stock or
Series B Non-Vating Preferred Stock into Series B Non-Voting Preferred Stock or Series B Voting
Preferred Stock, as the case may be, a holder must: (w) complete and sign a conversion notice on
the back of the certificate representing Series B Preferred Stock o deliver written notice to the
Corporation (or, if a conversion agent has been designated by the Corporation, to such agent (the
"Series B Preferted Stock Conversion Agent")); (x) surrender the Series B Preferred Stock
certificate to the Series B Preferied Stock Conversion Agent, in a written notice, Or if no Series
B Preferrsd Sto}.:‘,I? Conversion Agent is 50 designaied, to the Corporation; (y) if the shares are
being issued in a name other than that of the holder, furnish appropriate endorsements and
transfer docurnents if required by the regisirar for the Corporation’s stock or the Series B
Preferred Stock Conversion Agent; and (2) if the shares are being issued in a name other than that
of the holder, pay?any transfer tax or similar tax if required by Section S(D)(iv). Except in the casé
ofa conversionf srélbje(:t to the second paragraph of Section 5(1)(i) hereof, the date on which the?
holder of Scricq B Preferred Stock sapisfies all of the foregoing requirements (w:) hrough {y) is
the conversion c‘lape. In the case of a conversion subject 1o the second paragraph (jf Section S(l)(if

L |
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- hereof, the convcrsmn shall be deemed effective upon expiration of the Sevies B Preferred Stock
1 Deforral Period referred to therein, and, at such time, the person(s) in whose Name o Names any
certificaie(s) ewdencmg the converted shares are to be issued upon such conversion shall be
' | | deemed to have become the holder(s) of record of the converted sharss. As soom as practicable,

| | the Corporation shall deliver, itself or through the Series B Preferred Stock Conversion Agent, ;

= T

a certificate for the number of shares of Series B Preferred Stock issuable upon the conversion,

calculated in accorclance with Section S()(i) or 5(1)(ii), as the cese may be. The person or personsé
in whose name the certificate or certificates are registered shall be treated as a stockholder or

stockholders of record on or after the conversion datc. If less than all the shares represented by
the Series B Preferred Stock certificate are being converted, a new stock certificate represenung;
the unconverted s]itares shall be promptly issued by the Corporation to the holder thereof.

r

(iv) w If a holder conveits shares of Series B Preferred Stock, the:

* Corparation shall pay any documentary, stamp or similar issue or transfer tax due on fhe issue of.

shares of Series B Non-Voting Preferied Stack or Series B Voting Proferred Stock, as the case.
may be, upon sucil conversion. However, the holder shall pay any such tax which is due if and
because the sharcs are issued in a name other than that of such holder.

(v} I_QIQM__C'.i"_ShﬂI._ The Corporation shatl reserve out of its authorized but unissued
Scrics B Preferred Stock and its Series B Preferred Stock held in treasury sufficient shares of
Series B Preferred Stock to permit the gonversions of all Series B Preferred Stock pursuant to

Subsection 5(1)(i) or S(N(iD). All shares of Series B Preferred Stock issued upon such cunvcrsmn
shall be fully pmd and non-assessable.

Shares of Senes B Voting Preferred $tock and Series B Non-Voting Preferrcd Stock that are
converied imo shares of the other class shall not be reissued, except for relsaunnce in connectmn!
with the conversion of shares of Series B Voting Preferred Stock or Series’'B Non~Votmg
Preferred Stock held by Regulated Stockholders into shares of Series B Non-Vofing Prefcrred

Stock or 8eries B Voting Preferred Stock, respectively. t
i

]
Section 6 | Cancellation of Series B Preferred Siock. Except as provided in the lasl!

paragraph of Section 5(1). no share or shares of Series B Preferred Stock acquired by l:he '

Corporation by téason of redemption, conversion or otherwise shall be reissued, and all such’
shares {other than shares to the extent required for reissuance upon sny conversion under Section
5(1)} shall be canoe]led retired and eliminated from the shates which the Corporation shall be
authorized to ISSHIE

Section 7.1r Miscellaneous. ;

{(a) N{:Lticc-.zs. Except as otherwise expressly provided hereunder, all noticas shall be in
writing and shall be delivered personally or by registered or cernified mail, refurn receipt
requested and postage prepaid, or by overmight courier services, charges prepaid, and shali be
desmed to have heen given when personally delivered, one (1) business day after the same is
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 delivered to such dn overnight courier service, charges prepaid, or three (3) business days after |
* the same has been so deposited in the United States mail, certified or registered mail, retumn

o

! ]
i !
: |
1 N
1

; i

L3

receipt requested, postage prepaid, and addressed (i) to the Corporation, at its principal Fxccutivc ?
offices and (ii) 1o any holder of Series B Preferred Stock, at such holder's address as it appears
in the stoek records of the Corporation (unless otherwise indicated by any such holder).

()] Registratio sfer. The Corporation shall keep at its principal office a

' register for the registration of Series B Profetred Stock. Upon the surrender of any certificate

-

representing Series B Preferred Stock at such place, the Corporation shall, at thé request of the

record holder of such certificate, execute and deliver (at the Corporation's expense) a new,
certificate or certificates in exchange theiefor representing in the aggregate the number of shares
of Series B Preferred Stock represented by the surrendered certificate. Each such new certificate,

shail be registered in such name and shall represent such number of shares of Series B 1"z°.efer1relt1_E

Stock as is requested by the holder of the surrendered certificate and shall be substansially
identical in form tP the surrendered certificate,

{c) ﬁgﬂ]ggm__enmmmgtsg Upon receipt of evidence reasonably satisfactory 10
the Corporation (an affidavit of the registered hoider shall be satisfactory) of the ownership and

the loss, theft, destruction or mutilation of any certificate evidencing shares of Serics B Preferred

© Stock, and, in the case of any such loss, thefi or destruction, upon receipt of indemnity rcasanably:

satisfactory vo the Corporation (pravided that if the holder is a financial instimtion or other.
institutional investor its own agreement shall be satisfactory), or, in the case of any such
mutilation upon surrender of such certificate, the Corporarion shall (at its cxpense) excoubs and
deliver in lien of such certificate a new certificate of like kind representing the number of shares
of Series B Preferred Stock represented by such lost, stolen, destroyed or mutilated certificate,

(d} Am: dment and Waiver. No amendment, modification or waiver with respect 10
any provision of this Part 7 hereof shall be binding or effective, and no change in the terms of
such Articles mla_‘,i be accomplished by merger ar consolidation of the Corporation with another
corporation or eniity, without the prior written consent of the holders of at least 66-2/3% of the
shares of Series B Preferred Siock outstanding at the time such action is taken. 5

- e L
(¢)  Definitions. Capitalized terms used but not defined in this Articles of Amendment
shall have ihe IFSfWﬁ\': meanings ascribed to them in the Purchase Agreement.
: ;
a |

8. Add ' itional Rights. '
o _ :

Section 1| Events of Noncompliance. The holders of the Series A Preferred Stock andl
the Series B Prefegred Stock shall have the rights set forth herein upon the occurrence of an Event
of Noncompliance: ; ;
|

3
r

t t
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" of its subsidiaries shall commence a volunwary case concerning itself under Title 11 of the United

d. The occurrence of any of ihe fdllowmg events f

(@ vci:ts of Noneompliapce De; llow!
shall be an Event of Noncompliance under this Articles of Amendment: the Corporation of any

States Code entitled *Bankruptcy,” as now or hereafier in effect, or any Successor thereto (tl‘me :
“Bankruptcy Cndef"}; or an involuntary case is commenced against the Corporau_on or any _of n‘,,séf
subsidiarics and the petition is not controverted within 10 days, or is not dismissed within 60,

. days, after commencemeni of the case; or a custodian (as defined in the Bankruptcy Code) is ;

appointed for, of takes charge of, all or substantially all of the property of the Corporation or any j
of its subsidiaries; or the Corporation or any of its subsidiaries commences any other proceeding

. under apy reorgamization, arrangement, adjustment of debr, relief of debtors, dissolution,

insolvency or liquidation or similar law of any jurisdiction whether nor or her?aﬁer in effect
relating 0 the Corporation or any of its subsidiaties; or there is commenced against the

| Corporation or any of ite subsidiaries any such proceeding Which remains undismissed for a period

of 60 days; or the Corporation or any of its subsidiaries is adjudicated insolvent or bankrupt; or.
any order of reliqf or other order approving any such case or proceeding is cnterefl; or thc
Corporation ar any of its subsidiaries suffers any appointment of any custodian or the like for its,
or any substantial part of its property to continue undischarged or unstayed for a period of;
80 days; o the Corporation or any of its subsidiaries makes a general assignment for the benefit
of creditors; ar any corporate action is taken by the Corporation or any of its subsidiaries for the,
purpose of effecting any of the foregoing. !

i
Section ZI ‘Consequences of Event of Noncompliance. (2) If an Event of Noncompliance
has occurred, the holder or holders of at least 66-2/3% of the shares of the Series B Preferred,

Stock then owrstanding may demand (by written notice delivered to the Corperation) immediate,

' redemption of all of such shares of Series B Preferred Stock at 2 price per share equal to the;
. Series B Liquidation Preference plus all accumulated and accrucd but unpaid dividends thereon.’

The Corporation shall give prompt written notice of such election to the other holders of such
shares of Series B Preferred Stock (but in any event within five days afier receipt of the initial
demand for redemption of the Series B Preferred Stock). The Corporarion shall redeem the Series

. B Preferred Stock within 30 days after receipt of the demand for redemption.

() If an fvenr of Noncampliance has accurred, the holder or holders of the Series B
Preferred Stock have demanded redemption pursuant to Section 2(a) hereof and have been paid
the redemption price for the Series B Preferred Stock in full, then the holder or holders of a
majority of the sh‘;ares of the Series A Preferred Stock then cutstanding may dmand by written;
notice delivered to the Corporation) immediate redemption of all of such shares of Series A
Preferred Stock at a price per share equal to the Series A Liquidation Preference plus all
accumulated and Jaccrucd but unpaid dividends thereon. The Corporation shall give prompt
written notice of such election to the other holders of such shares of Series A Preferred Stock (but
in any event within five days after receipt of the initial demand for redemption of the Series A!
Preferred Stock). The Corporation shall redeem the Series A Preferred Stock wiﬂ:lin 30 days aﬁeﬁ
receipt of the demangd for redemption, : i
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Section 31 ‘ : Snite for Enforcement. Afier any Event of Noncompliance specified in
Section 1 above has! oceurred, any holder of Series A Preferred Stock or Series B Preferred Stock ‘
niay proceed [0 pmtect and enforce such holder's rights either by suit in equity or by action at e
law, or both, whether for the specific performance of any covenant or agreement confained in the |
Purchase Agreement, the Corporation’s Articles of Incorporation, ar the Corporation's By-Laws, '
or in aid of the exercwe of any power granted in the Purchase Agreement, the Corporation’ $
Articles of Incorporatmu or the Corporation's By-Laws, or 1o enforce exercise of any power
granted in the Purchase Agreement, the Cotporation’s Articles of Incarporatlon, or the ‘
{ Corporation's By-Laws or to enforce any other legal or equitable right or remedy of such holder. |
f N p
! Section 4. ms_;ﬁm_mm No failure to exercise or delay in the exercise of any
' right, power or remedy accruing to any holder of Series A Preferred Stock or Series B Preferred
' Stock upon any Event of Noncompliance hereunder or other breach or default of the Corporation
under the Purchase Agreement, the Articles of Incorporation of the Corporation, or the
Corporation's By—Laws, shall impair such right, powsr or remedy of such holder or shall it be
construed to be a wawer of any such breach or default, or an acqutesmmc therein, or of or in any
similar breach or default thereafter occurring; nor shall any waiver of any single breach or default
be deemed a wawer of any other breach or default theretofore or thereafter occurring.

Section 5. Egmegles Cumulative. All remedies, under either the Purchase Agmcment
this Articles of In.carporatmn of the Corporation, or the Corporation's By-Laws. or by law or .
otherwise affordet;i to any holder of Series A Preferred Stock and Series B Prcferrcd Siock shall’
be cumulative anainot alternative.
THIRD: The amendment does not provide for an exchange, reclasmﬁcatmn, or cancellation

!
of issued shares. | ,‘
\ 1 i

FOURTﬁ | The foregoing amendment was adopted by the Board of Du‘ectors of the
Corporaticn on December 17, 1998 in accordance with the pravisions of Saction 607 0602¢4) of
the FBCA. ‘ ;

Ag




IN WITNESS WHEREQF, the Corporation has caused these ARticles ‘of Amendment
be signed by its President and its Secretary, all on Decadoer 22 1998.

LINTE

By: /--

President
Tim Paterson-Brown

ATTE

b

Secretary
Willy Paterson-Brown




