ARTICLE 1V
REPRESENTATIONS AND \WVARRANTIES
OF
THE COMPANY AND THE STOCKHOLDERS

Section 4,02, Qualification, Section .02 of the Disclosure Statement accurately
lists all the jurigdictions in which each of the Company and the Compuny Subsidiarles is authorized
or qualified to own or lense and to operate lts properties or to carry on its business s now
conducted, and ncither the Compnny nor any Company Subsidiary owns, leases or operates
propertics or carries on its business in any jurisdiction not listed in that Section which Is Material

to the Company.

Section 4,03, N : :
Consgnts.  (a) The exccution, delivery and performance by the Company of this Agreement and
cach other Transaction Docuinent to which it is a party, and the effectuation of the Merger and the
other transactions contemplated hereby and thereby, are within its corporate or other power under
its Charter Documents and the applicable Governmental Requirements of its Organization State and
- have been duly authorized by all proceedings, including actions permitted to be taken in lieu of
proceedings, required under its Charter Documents and those Governmental Requirements,

(b)  This Agreement has been, and each of the other Transaction Documents to
which the Company is a party, when executed and delivered to ARS (or, in the case of the
Centificates of Merger, the applicable Govemmental Authorities) will have been, duly executed and
delivered by the Company and is, or when so executed and delivered will be, the legal, valid and
binding obligation of the Company, enforceable against the Company in accordance with its terms,
except as that enforceability may be (i) limited by any applicable bankrupicy, insolvency,
reorganization, moratorium or similar laws affecting the enforcement of creditors’ rights generally
and (ii) subject to general principles of equity (regardless of whether that enforceability is
considered in a proceeding in equity or at law).

(c}  Theexecution, delivery and performance i.. accordance with their respective
terms by the Company of the Transaction Documents lo which it is a party have not and will not
(i) violate, breach or constitute a default under (A) the Charter Documents of any of the Company
and the Company Subsidiaries, (B) any Governmental Requirement applicable to any of the
Company and the Company Subsidiaries or (C) any Material Agreement of the Company, (ii) result
in the acceleration or mandatory prepayment of any Indebtedness, or any Guaranty not constituting
[ndebtedness, of any of the Company and the Company Subsidiaries or afford any holder of any of
that Indebtedness, or any beneficiary of any of those Guaranties, the right to require any of the
Company and the Company Subsidiaries to redeem, purchase or otherwise acquire, reacquire or
repay any of that Indebtedness, or to perform any of those Guaranties, (iii) cause or result in the
imposition of, or afford any Person the right to obtain, any Lien upon any property or assets of any
of the Company and the Company Subsidiaries (or upon revenues, income or profits of any of the

Company and the Company Subsidiaries therefrom) or (iv) except as set forth'in Section 4,03 of the ~
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Disclosure Statement, result in the revocation, cancellntlon, suspension or material modification,
In any single case or in the aggregato, of any Governmental Approval possessed by any of the
Company and the Company Subsidiaries at the date hereof and necessary for the ownership or lense
or the operation of its properties or the carrying on of lts busiiess as now conducted, Including any
necessury Governmental Approval under each applicable Environmental Law and Professional

Code.

(d)  Except for (i) the filing of the Certificates of Merger with the applicable
Governmental Authorities, (i) filings of the Registration Statement under the Securitics Act and the
SEC order declaring the Registration Statement effective under the Securities Act and (lii) ns may
be required by tho HSR Act or the applicable state securities or blue sky laws, no Governmentat
Approvals are required 1o be obtained, and no reponts or notices to ur filings with any Governmental
Authority are required 1o be made, by any of the Company and the Company Subsidiaries for the
exccution, delivery or performance by the Company of the Transaction Documents to which it Is
a party, the enforcement against the Company of its obligations thereunder or the effectuation of the
Merger and the other transactions contemplated thereby,

Section 4.04. Charter Documents and Records: No Violation. The Company has

caused true, complete and correct copies of the Charter Documents, each as in effect on the date
hereof, and the minute books and similar corporate or other Entity records of each of the Company
and the Company Subsidiaries to be delivered or otherwise made available to ARS. No breach or
violation of any Charter Document of any of the Company and the Company Subsidiaries has

occurred and is continuing,

Section 4.05. No Defaults. No condition or state of facts exists, or, with the giving
of notice or the lapse of time or both, would exist, which (a) entitles any holder of any outstanding
Indebtedness, or any Guaranty not constituting Indebtedness, of any of the Company and the
Company Subsidiaries, or a representative of that holder, to accelerate the maturity, or require a
mandatory prepayment, of that Indebtedness or Guaranty, or affords that hoider or its representative,
or any beneficiary of that Guaranty, the right to require any of the Company and the Company
Subsidiaries to redesm, purchase or otherwise acquire, reacquire or repay any of that Indebtedness,
or to perform that Guaranty in whole or in part, (b) entitles any Person to obtain any Lien (other
than a Permitted Lien) upon any properties or assets of any of the Company and the Company
Subsidiaries (or upon revenues, income or profits of any of the Company and the Company
Subsidiaries therefrom) or (c) constitutes a violation or breach of, or a default under, any Material
Agreement of the Company by any of the Company and the Company Subsidiaries.

Section 4.06. Company Subsidiaries. Section 4.06 of the Disclosure Statement
either (a) accurately sets forth the form of organization, legal name, each assumed name and
Organization State of each Company Subsidiary or (b) correctly states no Entity is a Company
Subsidiary. Except as accurately disclosed in Section 4.06 of the Disclosure Statement, each
Company Subsidiary is a Wholly Owned Subsidiary. In the case of any Company Subsidiary that
is not a Wholly Owned Subsidiary, Section 4.06 of the Disclosure Statement accurately sets forth,
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by cuch class and each series within each class, the wumber of outstanding shares of Capital Stock
of tho Company Subsidiary, (n) the Company's aggregnte direct and Indirect ownership of those
shares and (b) the name and address of record and percentoge ownership of those shares of each
holder of record thereof other than the Company or a Company Subsidiary. No Lien exists on any
outstanding share of Capltal Stock of any Company Subsidlary which is owned directly or indirectly
by the Company other than (n) the Liens, i any, described in Section 4.06 of the Disclosure
Statement, ail of which will be released nt or before the Effective Time, and (b) Permitted Licns.
Except s accurately set forth in Section 4,06 of the Disclosure Statement, the Company does not
own, of record or beneficlally, directly or indirectly through any Person, and does not control,
directly or indirectly through any Person or otherwise, any Capital Stock or Derivative Securities
of any Entity other than a Company Subsidiary.

Section 4.07. Capital Stock of the Company gud the Company Subsidiarics. All the
issued and outslanding shares of Capital Stock of each of the Company and the Company
Subsidiaries (a) have been duly authorized and validly issued in accordance with the applicable
Governmental Requirements of their issuer's Organization State and Charter Documents and (b) are
fully paid and nonassessable. Neither the Company nor any Company Subsidiary has issued or sold
any shares of its outstanding Capital Stock in breach or violation of (a) any applicable statutory or
contractual preemptive rights, or any other rights of any kind (including any rights of first offer or
refusal), of any Person or (b) the terms of any of its Derivative Securities which then were
outstanding. No Person has, otherwise than solely by reason of that Person’s right, if any, to vote
shares of the Capital Stock of the Company or any Company Subsidiary it holds (to the extent those
shares afford the holder thereof any voting rights) any right to vote on any matter with the hoiders
of Capital Stock of the Company or any Company Subsidiary.

Section 4.08. Transactions in Capital Stock. Except as accurately set forth in

Section 4.08 of the Disclosure Statement: (a) the Company has no obligation (contingent or
otherwise) to purchase, redeem or otherwise acquire or reacquire any of its equity securities or any
interests therein or to pay any dividend or make any distribution in respect thereof, and (b) no
transaction has been effected, and no action in contemplation of the transactions described in this
Agreement has been taken, respecting the equity ownership of either the Company or any Company
Subsidiary.

Section 4.09. No Bonus Shares. Except as accurately set forth in Section 4.09 of
the Disclosure Statement, no outstanding share of Capital Stock of the Company was issued for less
than the fair market value thereof at the time of issuance or was issued in exchange for any
consideration other than cash.

Section 4.10. Predecessor Status: etc. Section 4.10 of the Disclosure Statement
accurately lists all the legal and assumed names of all predecessor companies for the past five years
of the Company, including the names of any Entities from which the Company previously acquired
material assets, Except as accurately disclosed in Section 4.10 of the Disclosure Statement, the .
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Compuny has not been a Subsidlary or division of snother corporation or a patt of an nequlsition
that later was resclnded,

Section .11, Related Pagty Agreements.  Excopt s set forth In Schedule 4.1,

vich Related Party Agreement in effect on the date hereot' will have been terminated as of the PO
Closing Date, and no Related Party Agreement will exist then or therealier to and including the
Eftective Time,

Section 4.12, Litigation. Except ay accurately disclosed in Section 4.12 of the
Disclosure Stalement, no Litigation is pending or, to the knowledge of the Company or any
Stockholder, threatened to which the Company or any Company Subsidiary is or may become a

party,

Section 4.13. Einancial Statements; Disclosure. (s} Financial Statements. (f) The
Financtal Statements (including in each case the related schedules and notes) delivered to ARS
present fairly, in all material respects, the consolidated financial position of the Company and the
Company Subsidiaries at the respective dates of the balance sheets included therein and the
consolidated results of their operations and their consolidated cash flows and stockholders’ or other
owners’ equity for the respective periods set forth therein and have been prepared in accordance
with GAAP. As of the date of any balance sheet included in those Financial Statements, neither the
Company nor any Company Subsidiary then had any outstanding [ndebtedness to any Person or any
liabilities of any kind (including contingent obligations, tax assessments or unusual forward or
long-term commitments), or any uarealized or anticipated loss, which in the aggregate then were
Material to the Company and required to be reflected in those Financial Statements or in the notes
related thereto in accordance with GAAP which were not so reflected.

(ii)  Since the Current Balance Sheet Date, no change has occurred in the business,
operations, properties or assets, liabilities, condition (financial or other) or resuits of operations of
the Company or any Company Subsidiary that could reasonably be expected, either alone or together
with all other such changes, to have a Material Adverse Effect on the Company.

(b)  Disclogure. (i) As of the date hereof, all Information that has been made
availabie to ARS by or on behalf of the Company prior to the date of this Agreement in connettion
with the transactions contemplated hereby is, taken together, true and correct in all material respects
(other than financial budgets and projections) and does not contain any untrue statement of a
material fact or omit to state a material fact necessary in order to make the statements contained
therein not materially misleading in light of the circumstances under which those statements were

made.

(ii)  All Information that is made available after the date hereof from time to time
prior to the Effective Time to ARS by or cn behalf of the Company in connection with or pursuant
to this Agreement, any other Transaction Document or the transactions contemplated hereby or
thereby will be, when made available and taken together, true and correct in all material respects
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(uther than financinl budgets and prajectlons) and will not contain any uttrue statement of o materiat
fuct or omit to state n material fact necessary in order to make the statoments contained thersin not
materlally misleading in light of the elreumstances under which those statements are mudo.

(lil)y Al financinl budgets and projections that have been or are hereafter from time
to time prepared by the Company or any of its Representatives and made available prior to the
Effective Time to ARS pursuant 1o or in connection with this Agreement, any other Transaction
Document or the lransactions contemplated hereby or thereby have been and will be prepared and
furnished to ARS in good faith and wero and will be based on facts and assumptions that are
believed by the management of the Company 1o bo reasonable in light of the then current and
foresecable business conditions of the Company and the Company Subsidiaries and represented and
will represent that management's good faith estimate of the consolidated projected financial
performance of the Company and the Company Subsidiaries based on the information avaitable to
the Responsible Officer at the time so furnished.

Section 4.14. Compliance With Laws. (a) Except as accurately disclosed in Section
4,14 of the Disclosure Statement: (i) each of the Company and the Company Subsidiaries possesses,
or, if required by the applicable Environmental Laws (including those relating to the maintenance,
repair or servicing of appliances, equipment or other products containiuy chlorofluorocarbons or
hydrochlorofluorocarbons) and Professional Codes, one or more of its employees as required by
those Environmental Laws and Professional Codes possesses, all necessary master licenses and
similar Govemmental Approvals required for the conduct of its business; and (ii) to the knowledge
of the Company, each of the Company and the Company Subsidiaries and such one or more of its
employees are in compliance in all material respects with the terms and conditions of all
Governmental Approvals necessary for the ownership or lease and the operation of its properties
(including all the facilities and sites it owns or holds under any lease) and the carrying on of its
business as now conducted, The Company has provided ARS with an accurate, complete written
list of all the Govemnmental Approvals so possessed (other than permits for particular jobs for
customers as may be required under the applicable Professional Codes). To the knowles ;¢ of the
Company, all the Governmental Approvals so listed are valid, and, except as accurately disclosed
in Section 4.14 of the Disclosure Statement, neither the Company nor any Company Subsidiary has
received, nor to the knowledge of any Stockholder has any employee of either received, any notice
from any Governmental Authority of its intention to cancel, terminate or not renew any of those
Governmental Approvals.

(b)  Except as accurately disclosed in Section 4.14 of the Disclosure Statement,
each of the Company and the Company Subsidiaries: (i) to the knowledge of the Company, has
been and continues to be in compliance with ail Governmental Requirements applicable to it or any
of its presently or previously owned or operated properties (inciuding all the facilities and sites now
or previously owned or held by it under any lease), businesses or operations, including all applicable
Governmental Requirements under ERISA, Environmental Laws and Professional Codes; and
(ii{A) neither the Company nor any Company Subsidiary has received, nor to the knowledge of the
Company has any employee of either received, any notice from any Governmental Authority which
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igserts, or raises the possibility of nssertion of, any noncomplinnce with any of those Governmental
Requlrements and, to the knowledge of cach of the Company, the Company Subsidiaries and the
Stackholders, (B) no condition or state of facts exists which would provide n valid basls for any such
assertion,

Scction 4.15, Certain Environmental Matters. Except as accurately disclosed In -

Scction 4.15 of the Disclosure Statement; (a) to the knowledge of the Company, the Company and
c¢ach Company Subsidiary have complied, and remain in complinnce, to the knowledge of the
Company, with the provisions of all Environmental Laws npplicable to any of them or any of their
respective presently owned or operated facilities, siles or other praperties, businesses and operations
and which relate to the reporting by the Company and each Company Subsidiary of all sites
presently owned or operated by any of them where Solid Wastes, Hazardous Wastes or Hazardous
Substances have been treated, stored, disposed of or otherwise handled; (b) no release (as defined
in those Environmental Laws) at, from, in or on any site owned or operated by the Company or any
Company Subsidiary has occurred which, if all relevant facts were known to the relevant
Govemmental Authorities, reasonably could be expected to require remediation to avoid deed record
notices, restrictions, liabilities or other consequrnces that would not be applicable if that release had
not occurred; (c) neither the Company nor any Company Subsidiary (or any agent or contractor of
either) has transported or arranged for the transportation of any Solid Wastes, Hazardous Wastes
or Hazardous Substances to, or disposed or arranged for ‘the disposition of any Solid Wastes,
Hazardous Wastes or Hazardous Substances at, any off-site location that could lead to any claim
against the Company, any Company Subsidiary, ARS or Newco, as a potentially responsible party
or otherwise, for any clean-up costs, remedial work, damage to natural resources, personal injury
or property damage, including any claim under CERCLA; and (d) no storage tanks exist on or under
any of the properties owned or operated by the Company or any Company Subsidiary from which
any Solid Wastes, Hazardous Wastes or Hazardous Substances have been released into the
surrounding environment. The Company has provided ARS with copies (or if not available,
accurate written summaries) of all environmental investigations, studies, audits, reviews and other
analyses conducted by or on behalf, or which otherwise are in the possession, of the Company or
any Company Subsidiary respecting any facility, site or other property presently owned or operated
by the Company and each Company Subsidiary.

Section 4.16. Liabilities and Obligations. Section 4.16 of the Disclosure Statement

accurately lists all present liabilities, of every kind, character and description and whether accrued,
absolute, fixed, contingent or otherwise, of each of the Company and the Company Subsidiaries
which (a) (i) exceed or reasonably could be expected to exceed $10,000 and (ii) (A) had been
incurred prior to the Current Balance Sheet Date, but are not reflected on the Current Balance
Sheet, or (B) were incurred after the Current Balance Sheet otherwise than in the ordinary course
of business, and consistent with the past practice, of that Entity. That Section also accurately lists
and describes, for each of the Company and the Company Subsidiaries: (a) each of its outstanding
secured and unsecured Guaranties not constituting its Indebtedness and, for each of those
Guaranties, whether any Stackholder or Related Person or Affiliate of any Stockholder is a Person
whose obligation is covered by that Guaranty, and (b) for each of the items listed under clause (a)
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of this sentencu, (1) If that tem i3 secured by any property or asset of the Company ot any Company
Subsidiary, the nature of that security, and (1i) if thmt ltem is covered In whole or In part by a
Guaranty of any Stockholder or any Relnted Person or Affitlate of any Stockhiolder, the name of the
guarantor.

Se. ond.17. Recelvables. Except as accurntely set forth in Section 4.17 of the
Disclosure Statement; all the accounts and notes or other advances recelvable of the Company and
the Company Subsidiarics reflected on the Current Balance Sheet were collected, or are, In the good
faith belief of the Company's management, collectible, In the respective amounts so reflected, net
of the reserves, if any, reftected in the Current Balance Sheet,

Scction 4.18, Qwned and Leased Real Properties. (a) Section 4.18 of the
Disclosure Statement accurately lists and correctly describes in all material respects: (i) all real
propertics owned by any of the Company and the Company Subsidiaries and, for each of those
propertics, the address thereof, the type and square footage of each structure located thereon and the
use thereof in the business of the Company and the Company Subsidiaries; (ii) all real properties
of which any of the Company and the Company Subsidiaries is the lessee and, for each of those
properties, the address thereof, the type and square footage of each structure located thereon the
Company or a Company Subsidiary is {easing and the expiration date of its lease and the use thereof
in the business of the Company and the Company Subsidiaries; and (iii) in the case of each real
property listed as being owned, whether it was previously owned, and in the case of each real
property listed as being leased, whether it is presently owned, by any Stockholder or any of his
Related Persons or Affiliates (other than the Company and the Company Subsidiaries, if the
Stockholder is an Affiliate of the Company),

(b)  The Company has provided ARS with true, complete and correct copies of
all title reports and insurance policies owned or in the possession of any of the Company and the
Company Subsidiaries and relating to any of the real properties listed as being owned in Section
4.18 of the Disclosure Statement. Except as accurately set forth in that Section or those reports and
policies, and except for Permitted Liens, the Company or a Company Subsidiary owns in fee, and
has good, valid and marketable title to, free and clear of all Liens, each property listed in that
Section as being owned.

(c)  The Company has provided ARS with true, correct and complete copies of
all leases under which the Company or a Company Subsidiary is ieasing each of the properties listed
in Section 4.18 of the Disclosure Statement as being leased and, except as accurately set forth in
Section 4.18 of the Disclosure Statement, (i) each of those leases is, to the knowledge of the
Company, valid and binding on the lessor party thereto, and (ii) the lessee party thereto has not
sublet any of the leased space to any Person other than the Company or a Company Subsidiary.

(d)  The fixed assets of each of the Company and the Company Subsidiariesare
affixed only to one or mare of the real properties listed in Section 4,18 of the Disclosure Statement
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and, except as accurately sot forth in that Sectlon, are well-maintained and adequate for the purposes
for which thoy presently are being used or held for use, ordinary wear and tear vxcepted,

(¢} The Company has accurately disclosed in all material respects In writing to
ARS all ptans or projects involving the opening of new operations, the expansion of any existing
operations or the acquisition of any real property or existing business, with respect to which
management of the Company or any Company Subsidiary has made any expenditure in the two-year
period prior to the date of tho Agreement in excess of $25,000, or which if pursued by the Company
or any Company Subsidiary would require additional capital expenditures in excess of $25,000,

Section 4,19, (a) The Company
hns provided ARS with a list accurate and complete in all material respects of the Property, Plant
and Equipment owned and leased by nny of the Company and the Company Subsidlaries, which list
states, in the case of each of those properties listed as being owned, whether it was previously
owned, and in the case of each of those properties listed as being leased, whether it is presently
owned, by any Stockholder or any of his Related Persons or Affiliates (other than the Company and
the Company Subsidiaries, if the Stockholder is an Affiliate of the Company),

(b)  Except as accurately set forth in Section 4.19 of the Disclosure Statement and -
except for Permitted Liens, the Company or a Company Subsidiary has good, valid and marketable
title to, free and clear of all Liens, each property listed in that Section as being owned.

(c)  The Company has provided ARS with true, correct and complete copies of
all leases under which the Company or a Company Subsidiary is leasing each of the properties listed
in Section 4.19 of the Disclosure Statement as being leased and all leases referred *~ i» Section 4.21
and, except as accurately set forth in Section 4.19 of the Disclosure Stater 1ent, (i) eacn u. .10se
leases is, to the knowledge of the Company, valid and binding on the lessor party thereto, and (ii)
the lessee party thereto has not sublet any of the leased property to any Person other than the
Company or a Company Subsidiary. ' .

(d)  Except as accurately set forth in Section 4. 19 of the Disclosure Statement, ali
the Property, Plant and Equipment listed therein are in good working order and condition, ordinary
wear and tear excepted, and adequate for the purposes for which they presently are being used or
held for use. '

Section 4.20. Proprietary Rights. Except as accurately set forth in Section 4.20 of
the Disclosure Statement, each of the Company and the Company Subsidiaries owns or has the legal
right to use all Proprietary Rights that are necessary to the conduct of its business as now conducted,
in each case free of any claims or infringements known to the Company or any Stockholder.
Section 4.20 of the Disclosure Statement accurately (s) lists these Proprietary Rights and
(b) indicates those owned by the Company or any Company Subsidiary and, for those not listed as
so owned, the agreement or other arrangement pursuant to which they are possessed. Except as
accurately set forth in that Section, (a) no consent of any Person will be required for theuseofany =
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of these Proprictary Rights by ARS or any Subsidiary of ARS following the Eﬁ‘ec.t'lve Timﬁ and : o

(b} no governmental registeation of any of these Proprictary Rights hus lapsed or expired or been
canceled, abandoned, opposed or the subjuct of any reexaminntion request,

Section 4,21, Title to Other Properties. In ench case, freo and clear of all Liens

except for Permitted Liens and as nccurately set forth in Section 4.21 of the Disclosure Statement,
cach of the Conpany and the Company Subsidiaries has good and valid title to, or holds under a
lense valid and binding on the lessor party thereto, all its tangible personal properties and assets
{other than Property, Plant and Equlpment) that individuaaly is or in the aggregale are Material to

the Company,

Section 4.22. Commitments. (a) Except as at_:cufately set forth in Sectlon 4,22(n)
of the Disclosure Statement, the Company has provided ARS with a complete, accurate list of each
of the following (each a “Company Commitment”) to which any of the Company and the Company

Subsidiaries is a party or by which any of its propenies Is bound and which presently remains, R |

* executory in whole or in any part:
(i)  each partnership, joint venture or cost-sharing agreement;

(i)  each guaranty or suretyship, mdemmf' canon or conmbunon ngmment o
performance bond; . '

(iii)  each instrument, agreement or other obligation ev:denc'ms or rélltmg‘ to
Indebtedness of any of the Company and the Company Subsidiaries or to money lent orto ‘
be lent to another Person; :

(iv)  each contract to purchase or sell real property;

(v)  each agreement with dealers or uies or commission agents, public relltidns ,
or advertising agencies, accountants or attorneys (other than in connection with this

Agreement and the transactions contemplated hereby) involving total payments within any S -

12-month period in excess of $10,000 and which is ot terminable wuhout penl.lty a.nd on
no more than 30 days’ prior notice,;

(vi)  each Related Panty Agreemeut mvolvmg wtl.l payments within any lZ-mohth- o
period in excess of $10,000 and which is not termmable without penalty on no more than
30 days’ prior notice; _

- (vii) each agreement for the acqulsmon or prov:slon of services, supplles.‘

equipment, mvento:y, fixtures or other propetty mvolvmg more than 310000 in the‘
aggregate, . . . . )
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(vili) each contract containing any noncompetition ngreement, covenant or
undertaking;

(X} each agreement providing for the purchase from o supplier of all or
substantially nll the requirements of the Company or any Company Subsidiary of a particular
product or service; or

(x)  ench other agreenent or commitment not made in the ordinary course of
business or that Is Material to the Company,

True, correct and complete copies of all written Company Commitments, and true, correct and
complete written descriptions of nll oral Company Commitments, have heretofore been delivered
or made available to ARS. Except us accurately set forth in Section 4.22(a) of the Disclosure
Statement: (i) there are no existing or asserted defaults, events of default or events, occurrences,
acts or omissions that, with the giving of notice or lapse of time or both, would constitute defaults
or events of default under any Company Commitment Material to the Company by any of the
Company and the Company Subsidiaries or, to the knowledge of the Company, any other party
thereto, and (ii} no penalties have been incurred, nor are amendments pending, with respect to the
Company Commitments Material to the Company. The Company Commitments are in full force
and effect and are valid and enforceable obligations of the Company or the Company Subsidiaries
pasties thereto and, to the knowledge of the Company, the other parties thereto in accordance with
their respective terms, and no defenses, off-sets or counterclaims have been asserted or, to the
knowledge of the Company, may be made by any party thereto (other than by the Company or a
Company Subsidiary), nor has the Company or a Company Subsidiary, as the case may be, waived
any rights thereunder, except as accurately described in Section 4,22 of the Disclosure Statement,

(b)  Except as accurately disclosed in Section 4.22(b) of the Disclosure Statement
or contemplated hereby or by any other Transaction Document to which the Company or any
Company Subsidiary or Stockholder is a party: (i) neither the Company nor any Company
Subsidiary or Stockholder has received notice of any plan or intention of any other party to any
Company Commitment to exercise any right to cancel or terminate any Company Commitment, and
neither the Company nor any Company Subsidiary or Stockholder knows of any condition or state
of facts which would justify the exercise of such a right; and (ii) neither the Company nor any
Company Subsidiary or Stockholder currently contemplates, or has reason to believe any other
Person currently contemplates, any amendment or change to any Company Commitment.

Section 4.23. Capital Expenditures. Section 4.23 of the Disclosure Statement
accurately sets forth the total amount of capital expenditures currently budgeted to be incurred by
the Company and the Company Subsidiaries during the balance of the Company’s current fiscal
year. Except as accurately set forth in that Section, to the knowledge of the Company and the
Stockholders, no condition or state of facts exists which will cause the total capital expenditures of
the Company and the Company Subsidiaries which will be required to replace wom-out Property,
Plant and Equipment in any of the Company's five fiscal years following that current fiscal year to’
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exceed by a material amount the amount budgeted for capital expenditures of that typo by the
Company and the Company Subsidiarics for that current fiscal year In order to maintain the types
and levels of sales and services the Company and the Company Subsidiaries presently provido,

Section 4.24. Inventories. Except 3 accurately set forth in Section 4,24 of the
Disclosure Statement; (1) alf inventories, net of reserves determined In nccordance with GAAP, of .
each of the Company and the Company Subsidiaries which are classified as such on the Current
Balance Sheet are, to the knowledge of the Company, merchantable and salable or usable in the
ordinary course of business of the Company and the Company Subsidiarics; (b) the inventories
reflected in the Financial Statements, ns at the Current Balance Sheet Date, (i) were reasonable in
relation to the then existing clrcumstances of the Company and the Company Subsidiaries on a
consolidated basis and classified as current assets in accordance with GAAP, (ii) were consistent
with their past practices and (ili) fairly reflected the average inventory levels maintained during the
| 2-month perinds ended on that date; and {c) neither the Company nor any Compa'iy Subsidiary
depends on any single vendor for its inventories the loss of which could have a Ma:erial Adverse
Effect on the Conpany or ever has sustained a difficulty Material to the Company in obtaining its
inventaries. ' _

Section 4.25. [nsurance. Except as accurately set forth in Section 4.25 of the
Disclosure Statement: (a) the Company has provided ARS with; (i) a list accurate as of the Current
Balance Sheet Date of all insurance policies then carried by each of the Company and the Company
Subsidiaries; (ii) an accurate list of all insurance loss runs and worker's compensation claims

received for the most recently ended three policy years; and (iii) true, complete and correct copies
of all insurance policies carried by each of the Company and the Company Subsidiaries which are
in effect, all of which (A) have been issued by insurers of recognized responsibility and (B)
currently are, and will remain without interruption through the IPO Closing Date, in full force and
effect; (b) no insurance carried by the Company or any Company Subsidiary has been canceled by
the insurer during the past five years, and neither the Company nor any Company Subsidiary has
ever been denied coverage; and (c) neither the Company nor any Company Subsidiary or
Stockholder has received any notice or other communication from any issuer of any such insurance
policy of any material increase in any deductibles, retained amounts or the premiums payable
thereunder, and, to the knowledge of the Company and the Stockholdets, no such increase in
deductibles, retainages or premiums is threatened,

Section 4.26. Employee Maiters. (a) Cash Compensation. The Company has

provided ARS with an accurate, complete written list of the names, titles and rates of annual Cash
Compensation, at the Current Balance Sheet Date and at the date hereof (and the portions thereof
attributable to salary or the equivalent, fixed bonuses, discretionary bonuses and other Cash
Compensation, respectively) of all key employees (inciuding all employees who are officers or
directors), nonemployee officers, nonemployee directors and key consultants and independent
contractors of each of the Company and the Company Subsidiaries. :
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(b)  Employment Agreements. Section 4.26(b) of the Disclosure Statement

accurntely lists all Employment Agreements remaining executory in whole or in part on the date
hercof, und the Company hus provided ARS with true, complete and correct coples of all those
Employment Agreements, Neither the Company nor any Company Subsidlary {s a party to any oral
Employment Agreement,

(¢)  Qther Compensation Plans, Section 4.26(c) of the Disclosure Statement

accurately lists all Other Compensation Plans cither remaining executory at the date hereof or 1o
become effective after the date hereof. The Company has pravided ARS with a true, correct and
complete copy of each of those Other Compensation Plans that is In writing and an accurate
description of each of those Other Compensation Plang that is not written. Except as accurately set
forth In Section 4.26(c) of the Disclosure Statement, each of the Other Compensation Plans,
including each that is a Weifare Plan, may be unilaterally amended or terminated by the Company
or any Company Subsidiary without liability to any of them, except as to benefits accrued
thereunder prior to that amendment or termination,

(d)  ERISA Benefit Plans. Section 4.26(d) of the Disclosure Statement accurately
(i) lists each ERISA Pension Benefit Plan (A)(1) the funding requirements of which (under Section
301 of ERISA or Section 412 of the Code) are, or at any time during the six-year period ending on
the date hereof were, in whole or in part, the responsibility of the Company or any Company
Subsidiary or (2} respecting which the Company or any Company Subsidiary is, or at any time
during that period was, & “contributing sponsor” or an “employer” as defined in Sections
4001(a)(13) and 3(5), respectively, of ERISA' (each plan described in this clause (A) being a
“Company ERISA Pension Plan"), (B) each other ERISA Pension Benefit Plan respecting which
an ERISA Affiliate is, or at any time during that period was, such a “contributing sponsor” or
“employer” (each plan described in this clause (B) being an “ERISA Affiliate Pension Plan") and
(C) each other ERISA Employee Benefit Plan that is being, or at any time during that period was,
sponsored, maintained or contributed to by the Company or any Company Subsidiary (each plan
described in this clause (C) and each Company ERISA Pension Plan being a “Company ERISA
Benefit Plan"), (ii) states the termination date of each Company ERISA Benefit Plan and ERISA
Affiliate Pension Plan that has been tenminated and (iii) identifies for each ERISA Affiliate Pension
Plan the relevant ERISA Affiliates. The Company has provided ARS with (i) true, complete and
correct copies of (A) each Company ERISA Benefit Plan and ERISA Affiliate Pension Plan, (3) .
each trust agreement related thereto and (C) all amendments to those plans and trust agreements,
Except as accurately set forth in Section 4.26(d) of the Disclosure Statement, (i) neither the
Company nor any Company Subsidiary is, or at any time during the six-year period ended on the
date hereof was, 8 member of any ERISA Group that currently includes, or included when the
Company or a Company Subsidiary was a member, among its members any Person other than the
Company and the Company Subsidiaries and (ii) no Person is an ERISA Affiliate of the Company
or any Company Subsidiary (other than the Company or any Company Subsidiary in the case of any
other Company Subsidiary or any Company Subsidiary in the case of the Company, if the Company
and the Company Subsidiaries comprise an ERISA Group).
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(¢)  Employee Policies and Procedures. Section 4.26(s) of the Disclosure
Statement accurately lists all Employce Policles and Procedures, ‘The Company has provided ARS
with n copy of all written Employce Policies and Procedures and a written description of all material
unwritten Employee Policies and Procedures,

() Umwritten Amendments. Except as accurately described in Section 4.26(f)
of the Disclosure Statement, no materiat unwritten amendments have been made, whether by oral

communication, pattern of conduct or otherwise, with respect to any of the Employment
Agreements, Other Compensation Plans or Employee Policles and Procedures,

(¢}  Labor Compliance. To the knowledge of the Company, each of the Company
and the Company Subsidiaries has been and is in compliance with all applicable Governmental
Requirements respecting cmployment and employment practices, terms and conditions of
employment and wages and hours, and neither the Company nor any Company Subsidiary is linble
for any arrears of wages or penalties for failure to comply with any of the foregoing, Neither the
Company nor any Company Subsidiary has engaged in any unfair labor practice or discriminated
on the basis of race, color, religion, sex, national origin, age, disability or handicap in its
employment conditions or practices, Except as accurately set forth in Section 4.26(g) of the
Disclosure Statement, there are no (i) unfair labor practice charges or complaints or racial, color,
religious, sex, national origin, age, disability or handicap discrimination charges or complaints
pending or, to the knowledge of the Company, threatened against the Company or any of the
Company Subsidiaries before any Governmental Authority (nor, to the knowledge of the Company,
does any valid basis therefor exist) or (ii) existing or, to the knowledge of the Company, threatened
labor strikes, disputes, grievances, controversies or other labor troubles affecting the Company or
any of the Company Subsidiaries (nor, to the knowledge of the Company, does any valid basis
therefor exist). .

(b)  Unions. Neither the Company nor any Company Subsidiary or ERISA
Affiliate has ever been a party to any agreement with any union, labor organization or collective
bargaining unit. No employees of the Company and the Company Subsidiaries are represented by
any union, labor organization or collective bargaining unit. Except as accurately set forth in Section
4.26(h) of the Disclosure Statement, to the knowledge of the Company, none of the employees of
the Company and the Company Subsidiaries has threatcned to organize or join a union, labor
organization or collective bargaining unit, :

(i) No Aliens All employees of each of the Company and the Company
Subsidiaries are citizens of, or are authorized in accordance with federal immigration laws to be
employed in, the United States, '

(i)  Change of Contro] Benefits. Except as accurately set forth in Section 4.26(j)

of the Disclosure Statement, neither the Company nor any of the Company Subsidiaries is a party

to any agreement, or has established any policy, practice or program, requiring it to make a payment

or provide any other form of compensation or benefit or vesting rights to any person performing
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services tor the Company or any of' the Company Subsidinries which would not be payatsle or
provided in the absenco of this Agreement or the consummation of the iransactions contemplated
by this Agreement, Including any parachute payment undor Section 2804 of the Codo,

(k) Retizees. Nelther the Company nor any of the Company Subsidlarles has any
ubligation or commitment to provide medieal, dental or life insurarice benofits to or on behalf of any
of its employees who may retire or any of ts former employecs who have retired except as may be
required pursuant to the continuation of coverage provisions of' Scction 4980B of the Code and the
npplicable parailel provisions of ERISA,

Section 4.27. Compllonce With ERISA, ctc, (a) Compllance. Enach of the
Company ERISA Benefit Plans and Other Compensation Plans (each, a “Plan™) (1) is in substantial
compliance with all applicable provisions of ERISA, as well as with all other applicable
Govemmental Requirements, and (ii) has been administered, operated and managed in accordance

with its governing docunients,

(t)  Qualification. All Plans that are intended to qualify under Section 401(a) of
the Code (the "Qualified Plans") are so qualified and have been determined by the IRS to be so
qualified (or application for determination letters have been timely submitted to the IRS). The
Company has provided ARS with true, complete and comrect copies of the current plan
determination letters, most recent actuarial valuation reports, if any, most recent Form 5500, or, as
applicable, Form 5500-C/R, filed with respect to each such Qualified Plan and most recent trustee

or custodian report, To the extent that any Qualified Plans have not heen amended to comply with
applicable Govemmental Requirements, the remedial amendment period permitting retroactive
amendment of these Qualified Plans has not expired and will not expire within 120 days after the
Effective Time. All reports and other documents required to be filed with any governmental agency
or distributed to plan participants or beneficiaries (including annual reports, summary annual
reports, actuarial reports, PBGC-1 Forms, audits or Returns) have been timely filed or distributed.

(¢)  NoProhibited Transactions, etc. None of the Stockholders, any Plan or the
Company or any Company Subsidiary has engaged in any Prohibited Transaction. No Plan has

incurred an accumulated funding deficiency, as defined in Section 412(a) of the Code and Section
302(a) of ERISA, and no circumstances exist pursuant to which the Company or any Company
Subsidiary could have any direct or indirect liability whatsoever (including being subject to any
statutory Lien to secure payment of any such liability), to the PBGC under Title IV of ERISA or
to the IRS for any excise tax or penalty with respect to any Plan now or hereafter maintained or
contributed to by the Corupany or any of its ERISA Affiliates. Further:

® there have been no terminations, partial terminations or discontinuances of
contributions to any Qualified Plan without a determination by the IRS that such action does
not adversely affect the tax-qualified status of that plan;

(i)  no Termination Event has occurred;
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(ii) o Reportable Event has occurred with respect to any Plan whicl was not
properly reported; '

(iv)  the valuation of nsscts of any Quatificd Plan, ng of the Effective Time, shall
equal or exceed the netuaral present value of all “benefit labilitles” (within the meaning of
Scction 40001(a)(16) of ERISA) under that plan in accordance with the nssumptions
contained in the Regulations of the PBGC governing the funding of terminated defined
benefit plans;

(v)  withrespect to Plans qualifying as “'group health plans" under Section 49808
of the Code or Scction 607(1) or 609 of ERISA and related regulations (relating to the
beneflt continuation rights imposed by “COBRA" or qualified medical child support orders),
the Company, each Company Subsidiary and the Stockholders have complied (and at the
Effective Time will have complier!) in all material respects with all reporting, disclosure,
notice, clection and other benefit continuation and coverage requirements imposed
thereunder as and when applicable to those plans, and neither the Company nor any
Company Subsidiary has incurred (or will incur) any direct or indirect liability or is (or will
be) subject to any loss, assessment, excise tax penalty, loss of federal income tax deduction
or other sanction, arising on account of or in respect of any direct or indirect failure by the
Company, any Company Subsidiary or any Stockholder, at any time prior to the Effective
Time, to comply with any such federal or state benefit continuation or coverage requirement,
which is capable of being assessed or asserted before or after the Effective Time directly or
indirectly against the Company, any Company Subsidiary, any Stockholder, the Surviving
Corporation or ARS with respect to any of those group health plans;

(vi)  the Financial Statements as of the Current Balance Sheet Date reflect the
approximate total pension, medical and other benefit liability for all Plans, and no material
funding changes or irregularities are reflected thereon which would cause those Financial
Statements to be not representative of prior periods; and

(vii) neither the Company nor any Company Subsidiary has incurred liability
under Section 4062 of ERISA.

(d)  Multiemployer Plans. Except as set forth in Section 4.27(d) of the Disclosure
Statement, neither the Company nor any Company Subsidiary, and no ERISA Affiliate of any of
them, is, or at any time during the six-year period ended on the date hereof was, obligated to
contribute to a Multiemployer Plan. Neither the Company nor any Company Subsidiary, and no
ERISA Affiliate of any of them, has made a complete or partial withdrawal from a Multiemployer
Plan so as to incur withdrawal liability as defined in Section 4201 of ERISA.

(¢  Claims and Litigation. Except as accurately set forth in Section 4.27(e) of

the Disclosure Statement, no Litigation or claims (other than routine claims for benefits) are pending
or, to the knowledge of the Company, threatened against, or with respect to, any of the Plans or with
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respect to any tlduclary, administrator or sponsor thereof (in thelr capacitios us such), or ARy pastys
[ninterest thercol'

() Excise Toxes. Damuges und Pennlties. No act, omission or transaction hus

oceurred which would result in the imposition on the Company or any Company Subsidiary of (i)
breuch of flcduciury duty liability damages under Section 409 of ERISA, (if) a civil penalty nssessed
pursuant to subsection (), (i) or (1) of Section 502 of ERISA or (iil) any excise tax under applicable
provisions of the Code with respect to any Plan,

(8)  YEBA Welfare Trust. Any trust funding a Plan, which is Intended to be
exempt from federal income taxation pursuant to Section 501(c)(9) of the Code, satisfies the
requirementy of that section and has received a favorable determination letter from the IRS
regarding that exempt status and has not, since recelpt of the most recent favorable determination
letter, been amended or operated in a way that would adversely affect that exempt status.

Section 4.28. Taxes, (a) Each of the following representations and warranties in
- this Section 4,28 is qualified to the extent set forth in Section 4,28 of the Disclosure Statement,

{b)  All Returns required to be filed with respect to any Tax for which any of the
Company and the Company Subsidiaries is liabie have been duly and timely filed with the
appropriate Taxing Authority, each Tax shown to be payable on cach such Return has been paid,
cach Tax payable by the Company or a Company Subsidiary by assessment has been timely paid
in the amount assessed and adequate reserves have been established on the consolidated books of
the Company and the Company Subsidiaries for all Taxes for which any of the Company and the
Company Subsidiaries is liable, but the payment of which is not yet due. Neither the Company nor
any Company Subsidiary is, or ever has been, liable for any Tax payable by reason of the income
or property of a Person other than the Company or a Company Subsidiary. Each of the Company
and the Company Subsidiaries has timely filed true, correct and complete declarations of estimated
Tax in each jurisdiction in which any such declaration is required to be filed by it. No Liens for
Taxes exist upon the assets of the Company or any Company Subsidiary except Liens for Taxes
which are not yet due. Neither the Company nor any Company Subsidiary is, or ever has been,
subject to Tax in any jurisdiction outside of the United States. No Litigation with respect to any Tax
for which the Company or any Company Subsidiary is asserted to be liable is pending or, to the
knowledge of the Company or any Stockholder, threatened and no basis which the Company or any
Stockholder believes to be valid exists on which any claim for any such Tax can be asserted against
the Company or any Company Subsidiary. There are no requests for rulings or determinations in
respect of any taxes pending between the Company or any Company Subsidiary and any Taxing
Authority. No extension of any period during which any Tax may be assessed or collected and for
which the Company or any Company Subsidiary is or may be liable has been granted to any Taxing
Authority, Neither the Company nor any Company Subsidiary is or has been a party to any tax
allocation or sharing agreement. All amounts required to be withheld by any of the Company and
the Company Subsidiaries and paid to governmental agencies for income, social security,
unemployment insurance, sales, excise, use and other Taxes have been collected or withheld and
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puid to the praper Taxing Authority. The Company and ench Company Subsldiary have mude all
deposits required by lnw to be mado with respect to employees’ withholding and other employment
taxes.

(c) . Neither the Company nor any Stockholder is a “foreign person," us that term
s referred to in Section 1445(1)(3) of the Code.

(d)  The Compuny has not filed a consent pursuant to Section 341(f) of the Code
or any comparnblo provision of any other tax statute and has not agreed to have Section 341(f)(2)
of the Code or any comparabie provision of any other tax statute apply to any disposition of an asset,
The Company has not made, is not obligated to make and is not a party to any agreement that could
require it to make any payment that is not deductible under Section 280G of the Code. No asset of
the Company or of any Company Subsidiary is subject to any provision of applicable law which
eliminntes or reduces the allowance for depreciation or amortization in respect of that asset below
the allowance generally available to an asset of its type. No accounting method changes of the
Company or of any Company Subsidiary exist or are proposed or threatened which could give rise
10 an adjustment under Section 481 of the Code,

Section 4.29, Government Contracts. Except as accurately set forth in Section 4.29
of the Disclosure Statement, neither the Company nor any Company Subsidiary is a party to any
governmental contract subject to price redetermination or renegotiation.

Section 4.30. Ahm,nf_Chm Since the Current Balance Sheet Date, except
as accurately set forth in Section 4.30 of the Disclosure Statement, none of the following has
occurred with respect to the Company or any Company Subsidiary:

(a)  any circumstance, condition, event or state of facts (either singly or in the
aggregate), other than conditions generally affecting the Air Conditioning and Refrigeration
Contracting or Plumbing businesses, which has caused, is causing or will cause a Material
Adverse Effect on the Company;

(b)  anychange in its authorized Capital Stock or in any of its outstanding Capital
Stock or Derivative Securities;

(c)  any Restricted Payment, except any declaration or payment of dividends by
any Company Subsidiary solely to the Company;

(d)  any increase in, or any commitment or promise to increase, the rates of Cash
Compensation as of the date hereof, or the amounts or other benefits paid or payable under
any Company ERISA Pension Plan or Other Compensation Plan, except for ordinary and
customary bonuses and salary increases for empioyees (other than the Stockholders or their

Immediate Family Members) at the times and in the amounts consistent with its past .

practice;

HOUDIAISZIT.IY -34-




(¢)  any work interruptions, Iabor grievances or claims flied, or any simifar event
or condition of any character, that will have a Materiol Adverse Effect on the Surviving
Corporation following the Effective Time;

()  ony distribution, sale or transfer of, or any Company Commitment to
distribute, sell or transfer, any of' its assets or propertics of any kind which singly is or in the
nggregate are Materinl to the Company, other than distributions, sales or transfers in the
ordinary course of its business and consistent with its past practices to Persons other than the
Stockholders nnd their Immediate Family Members and Affiliates;

{8)  any cancellation, or agreement to cancel, any Indebtedness, obligation or -
other liability owing to It, including any Indebtedness, obligation or other liability of any
Stockholder or any Related Person or Affiliate thereof, provided that it may negotiate and
adjust bills in the course of good faith disputes with customers in a manner consistent with
pust practice, if all those adjustments are included in the Supplemental Information provlded
ARS pursuant to Section 6.08;

(h)  any plan, agreement or arrangement granting any preferential rights to
purchase or acquire any interest in any of its assets, property or rights or requiring consent
of any Person to the transfer and assignment of any such assets, property or rights;

(i)  any purchase or acquisition of, or agreement, plan or arrangement to purchase
or acquire, any property, rights or assets outside of the ordinary course of its business
consistent with its past practices;

(j)  any waiver of any of its rights or claims that singly is or in the aggregate are
Material to the Company;

(k) any transaction by it outside the ordinary course of its business or not
consistent with its past practices;

()  any incurrence by it of any Indebtedness or any Guaranty not constituting its -
Indebtedness, or any Company Commitment to incur any Indebtedness or any such
Guaranty; ' :

(m) any investment in the Capital Stock, Derivative Secumm or lndebtednus '
of any Person other than a Permitted Investment;

(n)  except in accordance with the Company’s consolidated capital expenditure -
budget for the Company’s current fiscal year, any capital expenditure or series of related
capital expenditures by the Company and the Company Subsidiaries collectively in excess
of $25,000, or commitments by the Company and the Complny Subsidiaries to make capital -
expenditures totaling in excess of $25,000; or . -
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(0)  any cancellation or termination of n Material Agteement of the Compuny.

Scction 4.31. - Bank Relations: Powers of Attarney. The Company has provided

ARS with an aceurate, complete written statement setting forth:

(a)  the nameof each financial institution in which the Company or any Company
Subsidiary has borrowing or investment urrangements, deposit or checking accounts or safe
deposit boxes;

(b)  the types of those arrangements and accounts, including, ns applicable, names
in which accounts or boxes are held, the account or box numbers and the namo of each
Person authorized to draw thereon or have access thereto: and

(c)  the name of cach Person holding a geﬁernl or special power of attorney from
the Company or any Company Subsidiary and a description of the terms of each such power,

Section 4.32, Relations With Governments, eic, Neither the Company nor any .
Company Subsidiary has made, offered or agreed to offer anything of value to any governmental
official, political party or candidate for government office which would cause the Company or any
Company Subsidiary to be in violation of the Foreign Corrupt Practices Act of 1977 or any
Governmental Requirement to a similar effect.
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ARTICLE V

REPRESENTATIONS AND WARRANTIES OF ARS AND NEWCO

Section 5.02. Qryunization; Power. ARS s a corporation duly organized, validly
existing and in good standing under the laws of the Statw of Delaware, and each of ARS and Newco

has all requisite corporate power and authority under the laws of its Organization State and its
Charter Documents to own or lease and to operate its properties presently and following the
Effective Time and to carry on its business as now conducted and as proposed to be conducted
foltowing the Effective Time. Neither ARS nor Newco has engaged in any operations since its
organization other than in connection with their formation and capitalization and the transactions
contemplated by this Agreement and the Other Agreements,
Section 5,03, ization; : ; i
Consents. (a) The execution, delivery and performance by each of ARS and Newco of this
Agreement and each other Transaction Document to which it is a party, and the effectuation of the
Merger and the other transactions contemplated hereby and thereby, are within its corporate power
under its Charter Documents and the applicable Governmental Requirements of its Organization
State and have been duly authorized by all proceedings, including actions permitted to be taken in
lieu of proceedings, required under its Charter Documents and the applicable Governmental
Requirements of its Organization State. :

{b)  This Agreement has been, and each of the other Transaction Documents to
which either of ARS or Newco is a party, when executed and delivered to the other parties thereto
(or, in the case of the Centificates of Merger, the applicable Governmental Authorities), will have
been, duly executed and delivered by it and is, or when so executed and delivered will be, its legal,
valid and binding obligation, enforceable against it in accordance with its terms, except as that
enforceability may be (i) limited by any applicable bankruptcy, insolvency, reorganization,
moratorium or similar laws affecting the enforcement of creditors’ rights generally and (ii) subject
to general principles of equity (regardiess of whether that enforceability is considered in a
proceeding in equity or at law), ‘

(c)  The execution, delivery and performance in accordance with their respective
terms by each of ARS and Newco of the Transaction Documents to which it is a party have not and
will not (i) violate, breach or constitute a default undes (A) the Charter Documents of ARS or
Newco, (B) any Governmental Requirement applicable to ARS or Newco or (C) any Material
Agreement of ARS or Newco, (ii) result in the acceleration or mandatory prepayment of any
[ndebtedness, or any Guaranty not constituting Indebtedness, of ARS or Newco or afford any holder
of any of that Indebtedness, or any beneficiary of any of those Guaranties, the right to require ARS
or Newco to redeem, purchase or otherwise acquire, reacquire or repay any of that Indebtedness,
or to perform any of those Guaranties, (iii) cause or result in the imposition of, or afford any Person
the right to obtain, any Lien upon any property or assets of ARS or Newco (or upon any revenues, :
income or profits of either ARS or Newco therefrom) or (iv) result in the revocation, cancellation, .. .
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suspension or material madificatlon, in any single case or in the aggregate, of any Governmental
Approval possessed by ARS or Newco at the date hereof and necessary for the ownership or lease
and the operation of its propertics or the carrying on of lts business as now conducted, including nny
necessary Governmental Approval under each applicablo Environmental Law and Professional
Code.

(d)  Except for (i) the filing of the Certificates of Merger with the applicable
Governmental Authorities, (ii) Glings of the Registration Statement under the Securities Act and the
SEC order declaring the Registration Statement effective under the Sccurities Act and (lii) as may
be 1equired by the HSR Act ur the applicable state securities or blue sky laws, no Governmental
Appravals are required to be obtained, and no reports or notices to or filings with any Governmental
Authority are required to be made, by ARS or Newco for the execution, delivery or performance
by ARS or Newco of the Transaction Documents to which it is a party, the enforcement against ARS
or Newco, as the case may be, of its obligations thereunder or the effectuation of the Merger and
the other transactions contemplated thereby,

Section 5.04. Chagter Documents. ARS has delivered to the Company true,
- complete and correct copies of the Charter Documents of each of ARS and Newco, No breach or
violation of any Charter Document of either ARS or Newco has accurred and is continuing.

Section 5.05. Capital Stock of ARS and Newca. (a) immediately prior to the

Effective Time, (i) the authorized Capital Stock of ARS will be comprised of (A) 50,000,000 shares
of ARS Common Stock and (B) 10,000,000 shares of preferred stock, $.001 par value per share, (ii)
before giving effect to the Merger and the merger or other acquisition transactions contemplated by
the Other Agreements, (A) the number of shares of ARS Common Stock then issued and
outstanding will be as set forth in the Registration Statement when it becomes effective under the
Securities Act, (B) no shares of the ARS preferred stock then will be issued or outstanding and (C)
ARS will have reserved for issuance pursuant to Other Compensation Plans or the exercise of
Derivative Securities the number of shares of ARS Common Stock set forth in the Registration
Statement when it becomes effective under the Securities Act.

(b)  The authorized Capital Stock of Newco is comprised of 1,000 shares of
Newco Common Stock, all of which shares are issued, outstanding and owned, of record and
beneficially, by ARS,

(c)  Allshares of ARS Common Stock and Newco Common Stock outstanding
immediately prior to the Effective Time, and all shares of ARS Common Stock to be issued pursuant
to Section 2.04, when issucd, (i) will have been duly authorized and validly issued in accordance
with the DGCL and their issuer’s Charter Documents and (ii) will be fully paid and nonassessable.
None of the shares of ARS Common Stock to be issued pursuant to Section 2.04 will, when issued,
have been issued in breach or violation of (i} any applicable statutory or contractual preemptive

rights, or any other rights of any kind (including any rights of first offer or refusal), of any Person _

or (ii) the terms of any of its Derivative Securities then outstanding.
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Section 5,06, Subsidiaries. tmmediately prior to the IPO Closing Date, {n) ARS will
have no Subsidiaries other than Newco and cach Entity defined as “Newco” In each of the Other
Agreements, (b) Nowco will have no Subsidiaries and (c) neither ARS nor Neweo will own, of
record or beneflciatly, directly or Indirectly through any Person or otherwise (except pursuant hereto
or to the Other Agreements), any Capital Stock or Derivative Securities of nny Entity not described
in this Section 5.06 as a Subsidiary of ARS (in the case of ARS) or any Entity (in the case of

Nuowco).

Scction 5.07. Liabilities.  Except as disclosed in the Private Placement
Memorandum, neither ARS nor Newco has any material liabilities of any kind other than those
incurred in conncction with this Agreement and the Other Agreements and the transactions
contemplated hereby and thereby, including the IPQ. ' '

Section 5.08, Compliance With Laws; No Litigation. Each of ARS and Newco is

in compliance with all Governmental Requirements applicable to it, and no Litigation is pending
or, to the knowledge of ARS, threatened to which ARS or Newco is or may become a party which
(n) questions or involves the validity or enforceability of any obligation of ARS or Newco under any
Transaction Document, (b) seeks (or reasonably may be expected to seek) (i) to prevent or delay
consummation by ARS or Newco of the transactions contemplated by this Agreement to be
consummated by ARS or Newco, as the case may be, or (ii) damages from ARS or Newco in
connection with any such consummation,

Section 5.09. Ng Brokers. ARS has not, directly or indirectly, in connection with
this Agreement or the transactions contemplated hereby (a) employed any broker, finder or agent
or (b) agreed to pay or incurred any obligation to pay any broker's or finder's fee, any sales
commission of any similar form of compensation,

Section 5.10. Private Placement Memorandum. At the date hereof, the Private
Placement Memorandum (other than the historical financial statements, including the notes thereto,
of the Founding Companies (other than the Company) and the historical information contained
therein respecting the Company and the Stockholders, to which this Section 5.10 does not apply)
does not contain any untrue statement of a material fact or omit to state a material fact necessary in
order to make the statements contained therein not materially misleading in the light of the
circumstances under which those statements are made.
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ARTICLE VI
COVENANTS EXTENDING TO THE EFFECTIVE TIME

Section 6.02  Acgess pnd Cooperation: Due Diligence, (a) From the date hereof and

until the 1O Closing Date, the Company will (i) afford to the Representatives of ARS and ¢ach
Other Founding Company rensonable access to all the key employees, sites, properties, books and
records of each of' the Company und the Company Subsidlaries, (il) provide ARS with such
additional financial and operating data and other information relating to the business and properties
of each of the Company and the Company Subsidiaries as ARS or any Other Founding Company
may from time to time reasonably request and (iii) cooperate with ARS and each Other Founding
Company and their respective Representatives in the preparation of any documents or other material
which may be required in connection with any Transaction Dacuments or any Other Transaction
Documents. Each Stockholder and the Company will treat all Confidential Information obtained
by them in connection with the negotiation and performance of this Agreement or the due diligence
investigations conducted with respect to each Other Founding Company as confidential in
accordance with the provisions of Section 11,01, In addition, ARS wilt cause each Other Founding
Company to enter into a provision similar to this Section 6.02 in order to require each Other
Founding Company to keep confidential any Confidential Information respecting any of the
Company and the Company Subsidiaries obtained by that Other Founding Company,

(b)  Each of the Company and the Stockholders will use its best efforts to secure,
as soon as practicable after the date hereof, all approvals or consents of third Persons as may be
necessary to consummate the transactions contemplated hereby.

(c)  From the date hereof and until the IPO Closing Date, ARS and Newco will
(i) afford to the Representatives of the Company and the Stockholders access 1o all sites, properties,
books and records of ARS and Newco, (ii) provide the Company with such additional financial and
operating data and other information relating to the business and properties of ARS and Newco as
the Company or any Stockholder may from time to time reasonably request and (iii) cooperate with
the Company and the Stockholders and their respective Representatives in the preparation of any
documents or other material which may be required in connection with any Transaction Documents.

(d)  Ifthis Agreement is terminated pursuant to Section 12.1, ARS promptly will
return1 all written Confidential Information of the Company it then possesses to the Company.

Section 6.03. Conduct of Business Pending Closing. From the date hereof and until

the Effective Time, the Company will, and will cause each Company Subsidiary to, except as and
only to the extent set forth in Section 6.03 of the Disclosure Statement: :

(8)  camy onits businesses in substantially the same manner as it has heretofore -
and not introduce any material new method of management, operation or accounting;
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{(b)  maintain its propenics nad facilities, including those held under lenses, in ns
oot working order und condition s at present, ordinary wear and tear excepted:

(c)  perform all its obligntions under agreements relating to or affecting its assets,
properties and other rights;

(d)  keep in full force and effect without Interruption all its present insurance
policies or other comparable insurance coverage;

(¢}  use reasonnble commercial efforts to (i) maintain and preserve its business
organization intact, (ii) retain its present employces and (iii) maintain its relationships with
suppliers, customers and others having business refations with it;

(f)  comply with all applicable Governmental Requiremments; and

(8)  except as required or expressly permitted by this Agreement, maintain the
instruments and agreements governing its outstanding Indebtedness and leases on their-
present terms and not enter into new or amended Indebtedness or lease instruments or
agreements involving amounts over $5,000 in any case or $25,000 in the aggregate, without
the prior written consent of ARS (which consent will not be unreasonably withheld),

Section 6,04, Prohibited Activities. From the date hereof and until the Effective
Time, without the prior written consent of ARS or unless as required or expressly permitted by this
Agreement, the Company will not, and will not permit any Company Subsidiary to;

(a)  make any change in its Chaster Documents;

(b)  issueany of its Capital Stock or issue or otherwise create any of its Derivative
Securities;

(c)  make any Restricted Payment (other than as provided in Schedule 6.04),

(d)  make any investments (other than Permitted Investments) in the Capital
Stock, Derivative Securities or Indebtedness of any Person;

(¢)  centerinto any contract or commitment or incur or agree to incur any liability
or make any capital expenditures in a single transaction or a series of related transactions
involving an aggregate amount of more than $25,000 otherwise than in the ordinary course
of its business and consistent with its past practice;

(f)  increase or commit or promise to increase the Cash Compensation payable

or to become payable to any officer, director, stockholder, employee or agent, consuitant or
independent contractor of any of the Company and the Company Subsidiaries or make any-———
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discretionury bonus or management fee puyment to any such Person, except bonuses or
salary increnses to employces (other than the Stockholders or their Immedinte Family
Members) at the times and it the amounts consistent with It past practice;

(8)  create, assume or permit to be created or imposed any Liens (other than
Permitted Liens) upon any of its nssets or properties, whether now owned or hereafier
acquired, except for purchase money Liens Incurred in connection with the acquisition of
equipment with an aggregate cost not in excess of $10,000 and necessary or desicable for tha
conduct of the business of any of the Company and the Company Subsidiaries;

(h) (i) ndopt, establish, amend or terminate any ERISA Employce Benefit Plan,
or any Other Compensation Plan or Employee Policies and Procedures or (ii) take any
discretionary action, or omit to take any contractually required action, if that action or
omission could either (A) deplete the assets of any ERISA Employee Benefit Plan o any
Other Compensation Plan or (B) increase the liabilities or obligations under any such plan;

(i)  sell, assign, lease or otherwise transfer or dispose of any of its owned or
leased property or equnpmem otherwise thnn in the ordinary course of its businiess and =
consistent with its past practice;

()  negotiate for the acquisition of any business or the start-up of any new
business; _ ' '

(k)  merge, consolidate or effect a share exchange with, or agree to merge,
consolidate or ef'fect a share exchange with, any other Entity;

()  waiveany of its material rights or claims, prowded that it may negotiate and T
adjust bills in the course of good faith disputes with customers in a manner coasistent with
past practice, but such adjustments will not be deemed to be included in Section 4.17 of the- -
Disclasure Statement unless specifica'ly listed in the Supplememll lnformuon '

(m) commit a material breach of or amend or terminate any Mlteml Agreement |
of the Company or any of its Govemmentll Approvals; or :

(n)  cnterinto any other transaction (i) outside the ordinary course of its busmm _-' :
and consistent with its past practice or (ii) prohibited hereby. ‘

Section 6.05. Np Shop; Release of Directors. (a) Each of the Company and the
Stockholders agrees that, from the date hereof and until the first to occur of the Effective Timeor . -
the termination of this Agreement in accordance with Article X1, neither the Company norany =~ - .
Stackholder, nor any of their respective officers and directors shall, and the Company and easch ~ '.
Stockholder will direct and use their best efforts to cause each of their relpecnve Repreunuuva o
not to, initiate, solicit or encourage,” directly or- indirectly, any- mqumes or- lhe makmg L S ——
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implementation of any proposal or offer (including any proposal or offer to the Stockholders) with
respect 1o 4 merger, acqulsition, ¢ nsolidation or similar transaction involving, or any purchase of
all or any significant portion of the assots or any equity securitles of, the Company (any such
proposal or offer being an “Acquisition Proposal”) or engago in any nctivities, discussions or
negotiations concerning, or provide any Confidential lnformation respecting, the Company, any
Other Founding Company or ARS to, or have any discussions with, any Person relating to an -
Acquisition Proposal or otherwise facilitate any effort or attempt to make or implement an
Acquisition Proposal. The Compnny and each Stackhalder will: (i) immediately cease und cause
to be terminated any existing activities, discussions or negotintions with any Persons conducted
heretofore with respect to any of the foregoing, and cach wiil take the steps necessary to inform the
Persons referred to in the first sentenco of this Section 6,05(a) of the obligations undertaken in this
Section 6,05(a); aud (ii) notify ARS immediately if any such inquiries or proposals are received by,
any such information is requested from or any such discussions or negotiations are sought to be
initiated or continued with the Company or any Stockholder,

(b)  Each of the Company and the Stackholders hereby (i) waives every right,

if any, the Govemmental Requirements of the Company's Organization State afford the Company

~ or Stockholders to require the Company's directors (or their equivalents if the Company is not a

corporation), in the exercise of their fiduciary duties in their capacity as such, to engage in any of

the activities prohibited by this Section 6.05 and (ii) releases each such person from any and all
liability he might otherwise have to the Company or any Stockholders but for this release,

Section 6.06. Notice to Barggining Agents. Prior to the IPO Closing Date, the

Company will (a) satisfy any requirement for notice of the transactions contemplated by this
Agreement under applicable collective bargaining agreements and (b) provide ARS with proof that
any required notice has been sent.

Section 6.07. Natification of Certain Matters. The Stockholders and the Company

shall give prompt notice to ARS of (a) the existence or occurrence of each condition or state of facts

which will or reasonably could be expected to cause any representation or warranty of the Company

or any Stockholder contained herein to be untrue or incorrect in any material respect at or prior to

the Closing or on the IPO Closing Date and (b) any material failure of any Stockholder or the

Company to comply with or satisfy any covenant, condition or agreement to be complied with or

satisfied by that Person hereunder, provided that no such notice shall be required until ARS shall

give notice to the Company and the Stockholders of the date scheduled for the Closing with respect

to the occurrence in the ordinary course of business and consistent with past practice of the

Company or any Company Subsidiary, as the case may be, of any condition or state of facts which

would cause any of Sections 4.16, 4.17, 4.18, 4,19 and 4.21 of the Disclosure Statement to be

incorrect. ARS shall give prompt notice to the Company of (a) the existence or occurrence of each

condition or state of facts which will or reasonably could be expected to cause any representation

or warranty of ARS or Newco contained herein to be untrue or inaccurate at or prior to the Closing :
or on the [PO Closing Date and (b) any material failure of ARS or Newco to comply with or satisfy .
any covenant, condition or agreement to be complied with or satisfied by it hereunder.~ The dalivery — ——————
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of' any notice pursuant o this Section 6,07 shall not be deemed to () modify the representations or
warrantics herein of the party dellvering that notice, or any othor party, which modification may be
made only pursaant to Section 6.08, (b) modify the couditlons sot torth n Article VIE or (e) lmht
or otherwise aftect the remecdios avadlablo hereunder to the party receiving that notice.

Section 6.08. Supplemental Information.  Each of the Company nnd the
Stockbiotders agrees that, with respect 1o the representations and warranties of that party contained
in this Agreement, that party will have the continuing obligation (except to the extent otherwise
provided In Section 6.07) until the Closing to provide ARS promptly with such additional
supplemental Information (collectively, the “Supplemental Information™), in the form of (a)
amendments to then existing Schedules or Sections of the Disclosure Statement or (b) addlitional
Schedules or Sections of the Disclosure Statement, as would be necessary, in the light of the
circumstances, conditions, events and states of facts then known to the Company or any
Stockholder, to make each of those representations and warranties true and correct as of the Closing
and on the 1PO Closing Date. For purposes only of determining whether the conditions to the
obligations of ARS and Newco which are specified in Sections 7.04{a)(iiXA) and 7,04(b)(ii) have
been satisfied, and not for any purpose under Article 1X, the Schedules and the Disclosure Statement
as of the Closing and on the IPO Closing Date shall be deemed to be the Schedules and the
Disclosure Statement as of the date hereof as amended or supplemented by the Supplemental
[nformation provided to ARS prior to the Closing pursuant to this Section 6.08; provided, however,
that if the Supplemental Information so provided discloses the existence of circumstances,
conditions, events or states of facts which, in any combination thereof, (a) have had a Material
Adverse Effect on ti.. Company which was not reflected in the determination of the Transaction
Value or, in the sole judgment of ARS (which shall be conclusive for purposes of this Section 6.08
and Article XII, but not for any purpose of Article 1X), (b) are having or will have a Material
Adverse Effect on the Company or the Surviving Corporation, as the case may be, ARS will be
entitled either (i) to terminate this Agreement pursuant to Section 12.01(d) or (ii) to treat as ARS
Indemnified Losses for ail purposes of Article IX (which treatment will not prejudice the right of
any Stockholder under Article IX to contest Damage Claims made by ARS in respect of those ARS
Indemnified Losses) all Damages to the Company or the Surviving Corporation which are
attributable to the circumstances, conditions, events and states of facts first disclosed herein after
the date hereof in the Supplemental Information, ARS will provide the Company with copies of the
Registration Statement, including all pre-effective amendments thereto, promptly after the filing
thereof with the SEC under the Securities Act.

Section 6.09. Cooperation in Congection With the [PQ. The Company and the
Stockholders will (a) provide ARS and the Underwriter with all the Information concerning the
Company or any of the Stockhoiders which is reasonably requested by ARS and the Underwriter
from time to time in connection with effecting the PO and (b) cooperate with ARS and the
Underwriter and their respective Representatives in the preparation and amendment of the
Registration Statement (including the Financial Statements) and in responding to the comments of
the SEC staff, if any, with respect thereto. The Company and each Stockholder agree promptly to

(a) advise ARS if, at any time during the period in which a prospectus relating to the IPO is required
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to bu dellvered nnder the Securities Act, any information contained In the then current Registentlon
Statement prospectus concerning the Company or the Stockholders becomes incorrect or Incomplete
in any mnterinl respect and (b) provide ARS with the information needed to correct or complete that
informatlon.

Section 6,10, Additional Finnncial Statements. The Company will furnish to ARS;

{a)  assoon as avallable and in any event within 30 days after the end of each of
the Company's fiseal quarters which ends prior to the IPO Pricing Date, i unaudited consolidated
balance sheet of the Company and the Company Subsidiaries as of the end of that fiscal quarter and
the related consolldated statements of income or operations, cash flows and stockholders' or other
owners' equity for that fiscal quarter and for the period of the Company's fiscal year ended with that
quaster, in each case (i) setting forth in comparative form the figures for the corresponding portion
of the Company's previous flscal year and (i) prepared in accordance with GAAP applied on basis
consistent (A) throughout the periods indicated {excepting footnotes) and (B) with the basis on
which the Initial Financial Statements including the Current Balance Sheet were prepared; and

(b)  if requested by ARS in connection with any amendment of the Registration
Statement and promptly following any such request, such summary consolidated operating or other
financial information of the Company and the Company Subsidiaries as of the end of either the first
or second fiscal month in any of the Company's fiscal quarters as ARS may request,

Section 6.1, Termination of Plans. If requested by ARS, the Company will, or will
cause the applicable Company Subsidiary to, if permitted by all applicable Governmental
Requirements to do so, terminate each Plan identified in Section 4,26(c) or (d) of the Disclosure
Statement as a “Plan To Be Terminated” prior to the Effective Time,

, Section 6.12. Disposition of Unwanted Assets. At or prior to the Closing, the
Company will make all arrangements and take all such actions as are necessary and satisfactory to
ARS to dispose, prior to the Effective Time, of those assets of it or of one or more of the Company
Subsidiaries which are listed in Schedule 6.12,

Section 6.13. HSR Act Matters. If ARS shall determine that filings pursuant to and
under the HSR Act are necessary or appropriate in connection with the effectuation of the Merger
or the consummation of the acquisitions contemplated by the Other Agreements, and advises the
Company in writing of that determination, the Company promptly will compile and file under the
HSR Act such information respecting it as the HSR Act requires of an Entity to be acquired, and
the expiration or termination of the applicable waiting period and any extension thereof under the -
HSR Act shall be deemed a condition precedent set forth in Section 7.02(b).
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ARTICLE VIl
THE CLOSING AND CONDITIONS TO CLOSING AND CONSUMMATION

Section 7.02, Condilions to the Obligations of Each Pary, (a) The obligation of
each party hereto to take the actions contemplated to be taken by that party at the Closing s subject
to the satisfuction of each of the following conditions on or before the date of the Closing:

(h No Litigation. No Litigation shali be pending on the date of the Closing to
restrain, prohibit or otherwiso interfere with, or to obtain material damnges or other rellef
from ARS or the Surviving Corporation in connection with, the consummation of the
Merger or the {PO;

(i)  Governmental Approvals. All Governmental Approvals (other than the
acceptance for filing of the Certificates of Merger) required to be obtained by any of the
Company, ARS and Newco in connection with the consummation of the Merger and the IPO
shall have been obtained; and

(lii)  Ihe Begistration Statement. (A) The Registration Statement, as amended to

cover the offering, issuance and sale by ARS of such number of shares of ARS Common
Stock at the IPO Price (which need not be set forth in the Registration Statement when it
becomes effective under the Securities Act) as shall yield aggregate cash proceeds 1o ARS
from that sale (net of the Underwriter’s discount or commissions) in at least the amount (the
“Minimum Cash Amount”) that is sufficient, when added to the funds, if any, available from
other sources (if any, and as set forth in the Registration Statement when it becomes
effective under the Securities Act) (the "Other Financing Sources™) to enable ARS to pay
or otherwise deliver on the IPQ Closing Date (1) the total cash portion of the Merger
Consideration then to be delivered pursuant to Section 2.04, (2) the total cash portion of the
Merger or other acquisition consideration then to be delivered pursuant to the Other
Agreements as a result of the consummation of the Merger or other acquisition transactions
contemplated thereby and (3) the total amount of Indebtedness of the Founding Companies
and ARS which the Registration Statement discloses at the time it becomes effective under
the Securities Act will be repaid on the [PO Closing Date with proceeds received by ARS
from the IPO and the Other Financing Sources, shall have been declared effective under the
Securities Act by the SEC; (B) no stop order suspending the effectiveness of the Registration
Statement shall have been issued by the SEC, and the SEC shall not have initiated or
threatened to initiate Litigation for that purpose; and (C) the Underwriter shall have agreed
in writing (the “Underwriting Agreement,” which term includes the related pricing
agreement, if any) to purchase from ARS on a firm commitment basis for resale to the
public initially at the IPO Price, subject to the conditions set forth in the Underwriting
Agreement, such number of shares of ARS Common Stock covered by the Registration
Statement as, when multiplied by the price per share of ARS Common Stock to be paid by
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the Undorweiter to ARS pursuant to the Underwriting Agreement, shafl equal at least tho
Minimum Cash Amount,

(b)  Tho obligation of each party hereto with respect 10 the actions to be taken on
the PO Closing Date is subject to the satisfaction on that date of each of the fallowing conditions:

() Mo Litigation. No Litigation shall be pending on the IPO Closing Date to
resirain, prohibit or otherwise interfere with, or to obtain material damages or other relief
from ARS or the Surviving Corporation in connectlon with, the consummation of the
Merger or the [PO;

(i)  Governmental Approvals. All Governmental Approvals required to be

obtained by the Company, ARS and Newco in connection with the consummation of the
Merger and the IPO shall have been obtained:;

(iiiy  Receipt of Certain Certificates. Each party to the Stockholders Agreement

or his Representative shall receive the centificates that such party is entitled to receive on the
[PO Closing Date pursuant to Section 3.5 of the Stockholders Agreement; and

(iv)  Closingof the IPQ. ARS shall have issued and sold shares of ARS Common
Stock to the Underwriter in accordance with the Underwriting Agreement for initial resale
at the (PO Price and received payment therefor in an amount at least equal to the amount by
which (A) the Minimum Cash Amount exceeds (B) the aggregate amount of funds actually
received on the IPO Closing Date, if any, from any one or more of the Other Financing
Sources,

Section 7,03, iti .
The obligations of the Company and each Stockholder with respect to actions to be taken by them
at or before the Closing and the actions to be taken on the IPO Closing Date are subject to the
satisfaction, or the written waiver by the Company on behalf of itself and each Stockholder pursuant
to Section 11.05 on or before the date of the Closing of, in addition to the conditions specified in
Section 7.02 (a) or 7.02 (b), as applicable, (i) all the conditions set forth in Section 7.01(b), if any,
and (ii) all the following conditions:

(A) Representations and Warmanties. All the representations and warranties of
ARS and Newco in Article V shall be true and correct as of the Closing as though made at

that time;

(B) Delivery of Documents. ARS shall have delivered to the Company, with
copies for each Stockholder:

(1) an ARS officer’s cenificate respecting the representations and
warranties of ARS and Newco in Article V and compliance with the covenants of -

HOL03ADSI.1L 47-




ARS and Newceo in Articlo VI and In the form thereof attnched as an exhibit 10 the
Closlng Memorandum;

(2)  oplnions dated the 1PO Closing Dato and addressed to the Company
and the Stockholders from Counsel for ARS atd Nowco substantially In the forms
thereof attached us exhibits to the Closing Memorandum;

(3)  ncertificate of the secretary or any assistant secretary of ARS in the
form thereof (without attachments thereto) attached as an exbibit to the Closing
Memorandum and respecting, and to which is attached, (a) the Charter Documents
of ARS and Newco (certified by the Secretary of State of the State of Delaware in
the case of the certificates of incorporation included therein); (b) the resolutions of
the boards of directors of ARS and Newco respecting the Transaction Documents
and the transactions contemplated thereby; (c) a certificate respecting the
incumbency and true signatures of the ARS and Newco officers who execute the
Transaction Documents on behalf of ARS and Newco, respectively; (d) a specimen
certificate evidéncing shares of ARS Common Stock; (e) the prospectus included in
the Registration Statement when it became effective; and (f) a facsimile copy nf the
Underwriting Agreement as executed and delivered by ARS and the Underwriter;

(4)  tho Registration Rights Agreement duly executed and delivered by
ARS; and

(5)  acertificate, dated as of a Current Date, duly issued by the Secretary
of State of the State of Delaware, showing ARS to be in good standing and
authorized to do business in that State.

Section 7.04. Conditions to the Obligations of ARS and Newco. (a) The obligations

of ARS and Newco with respect to actions to be taken by them at or before the Closing are subject
to the satisfaction on ot before the date of the Closing of, in addition to the conditions specified iu
Section 7.02 (a), (i) all the conditions set forth in Section 7.01(c), if any, and (ii) all the following
conditions: '

(A)  Representations and Warranties. All the representations and warranties of the

Stockholders and the Company in Articles Il and [V shall be true and correct as of the
Closing as though made at that time;

(B) Delivery of Documents. The Stockholders and the Company shall have
delivered to ARS:

(1) a Company officer’s certificate, signed by a Responsible Officer,
respecting the representations and warranties of the Stockholders and the Company
in Articles Il and IV and compliarce with the covenants of the Smckho!dm and thg
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Compuny In Articte VI and in tho form thereof attached as an oxhibit to the Closing
Memorandum,

(2)  opinions dated the IPO Closing Date and uddressed to ARS {rom
Counsel for the Company and the Stockholders substantinlly in the form thereof
attached ns exhibits to the Closing Memorandum;

(3)  ncertificate of the secretary or any assistant secretary of the Company
in the form thercof (without attachments thereto) attached as an exhibit to the
Closing Memorandum and respecting, and to which s attached, (a) the Charter
Documents of the Company; (b) the resolutions of the hoard of directors of the
Company respecting the Transaction Documents and the transactions contemplated
thereby; and {c) a certificate respecting the incumbency and true signatures of the
Responsible Officers who execute the Transaction Documents on behaif of the
Company,

(4) from each Stockholder, a General Release duly executed and
delivered by that Stockholder;

(5)  from each Stockholder, an executed certificate to the effect that no
withholding is required under Section 1445 of the Code, in the form of Exhibit 7.04,
with the blanks appropriate filled; and :

(6)  for each of the Company and the Company Subsidiaries, a certificate,
dated as of a Cusrent Date, duly issued by the appropriate Governmental Authorities
in its Organization State and, unless waived by ARS, in each other jurisdiction listed
for it in Section 4.02 of the Disclosure Statement, showing it to be in good standing
and authorized to do business in its Orglniution State and those other jurisdi_ction:
and that all state franchise and/or income tax returns and taxes due by it in its
Organization State and those other junsdlcuons for all penods prior to the Closmg
have been filed and paid.

(b)  The obligations of ARS and Newco with respect to the actions to be taken on -
the [PO Closing Date are subject to the satisfaction on that date of (i) all the conditions set forthin
Section 7.01(d), if any, and (ii) the condition that all the representations and warranties of the
Stockholders and the Company in Articles II and IV shall be true and correct as of the [PO Closing
Date as though made on that date.
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ARTICLE VUl
COVENANTS FOLLOWING THE EFFECTIVE TIME

Scction 8,02, Disclosure. If, subsequent to the PO Pricing Date and prior to the
25th day after tho dnte of the Final Prospectus, any Stockholder becomes aware of any fact or
circumstance which would change (or, If nfter the Effective Tlme, would have changed) a
representition or warranty of the Company or any Stockholder In this Agreement or would affect
any document delivered pursuant hereto in any materinl respict, that Stockholder will promptly give
notice of that fact or circumstance to ARS.

Section 8.03. Preparation and Filing of Tux Returns, Each party hereto will, and

will causc its Affiliates to, provide to each of the other parties hercto such cooperation and
information as any of them reasonably may request in filing any Return, amended Return or claim
for refiind, determining a liability for Taxes or a right to refund of Taxes or in conducting any audit
or other proceeding in respect of Taxes, This cooperation and information shall include providing
copies of all relevant portions of the relevant Returns, together with such accompanying schedules
and work papers, documents relating to rulings or other determinations by Taxing Authorities and
records conceming the ownership and Tax bases of property as are relevant which a party possesses.
Each party will make its employees, if any, reasonably available on a mutually convenient basis at
its cost to provide an explanation of any documents or information so provided. Subject to the
preceding sentence, cach party requlred to file Retumns pursuant to this Agreement shlll bear all
costs attributable to the preparation and filing of those Returns.

Section 8.04. Directors. ARS will cause such corporate proceedings as on its pan
will be necessary to cause each of the persons, if any, who are named in the Final Prospectus as
persons who will become members of the board of directors of ARS following the Effective Time
to be appointed to that board when that prospectus so provides.

Section 8,05, Removal of Guaranties. At or within 60 days following the Effective
Time, ARS will cause the Stockholder Guaranties listed in Schedule 8.05 to be terminated.
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ARTICLE IX

INDEMNIFICATION
Section 9.02.  Survival of Representations sl Warranties, All the provisions of this

Agreenient will survive the Closing and the Effective Time indefinitely notwithstanding any
investigation a1 any time made by or on behalf of any party hercto or the provision of any
Supplemental Information pursuant to Section 6.08, provided that the representations and warrantles
set forth in Anticles IV, V and V1 and in any certificate delivered in connection herewith with
respect to any of those rcprcscntntions and warranties will terminate and expire on June (2, 1998,
except as follows: (a) the representations and warranties of the Stockholders which relate expressly
or by necessary implication to Taxes, ERISA or other employment or labor matters or the
Governmental Requirements referred to in clause (iil) of Section 9.03(a) will survive until the
expiration of the applicable statutes of limitations (including all periods of extension and totling);
(b) the representations and warranties of the Stockholders which relate expressly or by necessary
implication to the environment or Environmental Laws will survive for a period of three years from .
the Effective Time; and (c) the representations and warranties of the Company will terminate and
expire at the Effective Time. After a representation and warranty has terminated and expired, no
indemnification will or may be sought pursuant to this Article IX on the basis of that representation
and warranty by any Person who would have been entitled pursuant to this Article IX to
indemnification on the basis of that representation and warranty prior to its termination and

expiration, provided that, in the case of each representation and warranty that will terminate and
expire as provided in this Section 9.02, no claim presented in writing for indemnification pursuant
to this Article IX on the basis of that representation and watranty prior to its termination and
expiration will be affected in any way by that termination and expiration.

Section 9.03. Indemnification of ARS Indemnified Parties. (a) Subject to the

applicable provisions of Sections 9,02 and 9,07, the Stockholders covenant and agree that they,
jointly and severally, will indemnify each ARS Indemnified Party against, and hold each ARS
Indemnified Party harmless from and in respect of, all Damage Claims that arise from, are based
on or relate or otherwise are attributable to (i) any breach of the representations and wairanties of
the Stockholders or the Company set forth herein (other than in Article II) or in certificates
delivered in connection herewith (other than in respect of certificates relating only to the
representations and warranties in Article Iil), (i) any nonfulfillment of any covenant or agreement
on the part of the Stockholders or the Company under this Agreement, (iii) any liability under the
Securities Act, the Exchange Act or other applicablz Governmental Requirement which arises out
of or is based on (A) any untrue statement or alleged untrue statement of a material fact relating to
the Company and the Company Subsidiaries, or any of them, which is (1) provided to ARS or its
counsel by the Company or the Stockholders and (2) contained in any preliminary prospectus
relating to the IPO, the Registration Statement or any prospectus forming a part thereof, or any
amendment thereof or supplement thereto, or (B) any omission or alleged omission to state therein
a material fact relating to the Company and the Company Subsidiaries, or any of them, required to

be stated therein or necessary to make the statements therein not misleading, and not providedto - -
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ARS or its counsel by the Company or the Stockholders (ench such Damage Claim and cach
Damage Clnim described in Section 9.03(b) belng an “ARS Indemnified Loss"); provided, however,
that no Stockholder shatl be obligated to indemnify any ARS Indemnified Party against any ARS
Indemnified Loss to the extent that such untrue statement {or nlleged untrue statement) was made
(n, or such omission (or alleged omisslon) occurred in, any preliminary prospectus and the
Stockholder timely provided, In writing, corrected or the necessary additional information 1o ARS
and its counsel for inclusion in the Final Prospectus,

{b)  Each Stockholder, severnity and not jointly with any other Person, covenants
and agrees that he will indemnify each ARS Indemnified Party against, and hold each ARS
[ndemnified Party harmless from and in respect of, all Damage Claims that arise from, are based
on or relate or otherwise arc attributable to (i) any breach of the representations and warranties of
that Stockholder solely as to thut Stockholder set forth in Article 111 or in certificates delivered by
that Stockholder and relating to those representations and warranties, (ii) any nonfulfiliment of any
several, and not joint and several, agreement on the part of that Stockholder under this Agreement
or (iii) any liability under the Securities Act, the Exchange Act or other applicable Governmental
Requirement which arises out of or is based on (A) any untrue statement or alleged untrue statement
of a mnterial fact relating solely to that Stockholder which is (1) provided to ARS or its counsel by
that Stockholder and (2) contained in any preliminary prospectus relating to the IPO, the
Registration Statement or any prospectus forming a part thereof, or any amendment thereof or
supplement thereto, or (B) any omission or alleged omission to state therein a material fact relating
solely to that Stockholder required to be stated therein or necessary to make the statements therein
not misleading, and not provided to ARS or its counsel by that Stockholder; provided, however, that
no Stockholder shall be obligated to indemnify any ARS Indemnified Party against any ARS
Indemnified Loss to the extent that such untrue statement (or alleged untrue statement) was made
in, or such omission (or alleged omission) occurred in, any preliminary prospectus and the
Stockholder timely provided, in writing, corrected or the necessary additional information to ARS
and its counsel for inclusion in the Final Prospectus,

Section 9.04. Indemnification of Stockbolder Indemnified Pasties. ARS covenants
and agrees that it will indemnify each Stockholder Indemnified Party against, and hold each

Stockholder Indemnifier] Party harmless from and in respect of, all Damage Claims (that arise from,
are based on or relate or otherwise are attributable to (i) any breach by ARS or Newco of their
representations and warranties set forth herein or in their centificates delivered to the Company or
the Stockholders in connsction herewith, (ii) any nonfulfillment of any covenant or agreement on
the part of ARS or Newco under this Agreement (each such Damage Claim being a “Stockholder
Indemnified Loss”); or (iii) any liability under the Securities Act, the Exchange Act or other
applicable Governmental Requirement which arises out of or is based on (A) any untrue statement
or alleged untrue statement of a material fact relating to ARS, Newco or any of the Other Founding
Companies contained in any preliminary prospectus relating to the [PO, the Registration Statement
or any prospectus forming a part thereof, or any amendment thereof or supplement thereto, or (B)
any omission or alleged omission to state therein a material fact relating to ARS, Newco or any of
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the Othier Founding Companics, or any of them, required to be stated thereln or nocessary to mnke
the statements therein not misteading in the light of the eircumstances under which they were mads,

Section 9,05, Conditions of Indemuification. (s) All claims for indemnification

under this Agreement shall be asserted and resolved as follows in this Section 9,05,

(b} A party claiming ndemnification under this Agreement (an “Indemnified

Party") shall promptly (i) notify the party from whom indemnification is sought (the “Indemnifying
Party”) of any third-party claim or claims asserted against the Indemnified Party ("Third Pany
Claim") that could give rise to a right of indemnification under this Agreement and (i) transmit to
the Indemnifying Party a written notice (“Claim Notice") describing in reasonable detail the nature
of the Third Party Claim, a copy of all papers served with respect to that claim (if any), an estimate
of the amount of damages attributable to the Third Party Claim to the extent feasible (which
estimate shall not be conclusive of the final amount of such claim) and the basis for the Indemanified
Party's request for indemnification under this Agreement. Except as set forth in Section 9.02, the
failure 1o promptly deliver a Claim Notice shall not relieve the Indemnifying Party of its obligations
" to the Indemnified Party with respect to the related Third Party Claim except to the extent that the
resulting delay is materially prejudicial to the defense of that claim, Within 15 days after receipt
of any Claim Notice (the “Election Period"), the Indemnifying Party shall notify the Indemnified
Party (i) whether the Indemnifying Party disputes its potential liability to the Indemnified Party
under this Article IX with respect to that Third Party Claim and (ii) if the Indemnifying Party does

not dispute its potential linbility to the Indemnified Party with respect to that Third Party Claim,
whether the Indemnifying Party desires, at the sole cost and expense of the Indemnifying Party, to
defend the Indemnified Party against that Third Party Claim.

{(c)  If the Indemnifying Party does not dispute its potential liability to the
Indemnified Party and notifies the Indemnified Party within the Election Period that the
Indemnifying Party elects to assume the defense of the Third Party Claim, then the Indemnifying
Party shall have the right to defend, at its sole cost and expense, that Third Party Claim by all
appropriate proceedings, which proceedings shall be prosecuted diligently by the Indemnifying
Party to a final conclusion or settled at the discretion of the Indemnifying Party in accordance with
this Section 9.05(c) and the Indemnified Party will furnish the Indemnifying Party with all
information in its possession with respect to that Third Party Claim and otherwise cooperate with
the Indemnifying Party in the defense of that Third Party Claim; provided, however, that the
Indemnifying Party shall not enter into any settlement with respect to any Third Party Claim that
purports to limit the activities of, or otherwise restrict in any way, any Indemnified Party or any
Affiliate of any Indemnified Party without the prior consent of that Indemnified Party (which
consent may be withheld in the sole discretion of that Indemnified Party). The Indemnified Party
is hereby authorized, at the sole cost and expense of the Indemnifying Party, to file, during the
Election Period, any motion, answer or other pleadings that the Indemnified Party shall deem
necessary or appropriate to protect its interests or those of the Indemnifying Party. The Indemnified
Party may participate in, but not control, any defense or settlement of any Third Party Claim
controlled by the Indemnifying Party pursuant to this Section 9.05(c) and will bear itsowncostsand =~ - —
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expenses with respect to that participntion; provided, however, that if the named partics to any such
action (including any lmplended partles) include both the Indemnitylng Party and the Indemaified
tarty, and the Indemnified Party has been advised by counsel that there may be one or more legal
defenses avallnble to it which are different from or additional to those available to the Indemnifying
Party, then the Indemnified Party may employ separate counsel at the expense of the Indemnifying
Party, and, on its written notification of that employment, the Indemnifying Party shall not have the
right to assume or continue the defense of such action on behalf of the Indemnified Party,

(d)  If the Indemnifying Party (i) within the Election Period (A) disputes its
potentinl liability to the Indemnified Party under this Article 1X, (B) elects not to defend the
Indemnified Party pursuant to Section 9,05(c} or (C) fails to notify the Indemnified Party that the
Indemnifying Party elects to defend the Indemnified Party pursuant to Section 9,05(c) or (ii) elects
to defend the Indemnified Party pursuant to Section 9.05(c) but fails diligently and promptly to
prosecute or settle the Third Party Claim, then the Indemnified Party shall have the right to defend,
at the sole cost and expense of the Indemnifying Party (if the Indemnified Party is entitled to
indemnification hereunder), the Third Party Claim by all appropriate proceedings, which
proceedings shall be promptly and vigorously prosecuted by the Indemnified Party to a final
conclusion or settled. The Indemnificd Party shall have full control of such defense and
proceedings. Notwithstanding the foregoing, if the Indemnifying Party has delivered a written
notice to the Indemnified Paity to the effect that the Indemnifying Party disputes its potential
liability to the Indemnified Party under this Article IX and if such dispute is resolved in favor of the
Indemnifying Party, the indemnifying Party shall not be required to bear the costs and expenses of
the Indemnified Party's defense pursuant to this Section 9.05 or of the Indemnifying Party's
participation therein at the Indemnified Party’s request, and the Indemnified Party shall reimburse
the Indemnifying Party in full for all reasonable costs and expenses of such litigation, The
Indemnifying Party may participate in, but not control, any defense or settlement controlled by the
Indemnified Party pursuant to this Section 9.05(d), and the Indemnifying Party shali bear its own
costs and expenses with respect to such participation.

(¢) In the cvent any Indemnified Party should have a claim against any
Indemnifying Party hereunder that does not involve a ‘Third Party Claim, the Indemnified Party shall
transmit to the Indemnifying Party a written notice (the “Indemnity Notice") describing in
reasonable detail the nature of the claim, an estimate of the amount of Damages attributable to that
claim to the extent feasible (which estimate shall not be conclusive of the final amount of such
claim) and the basis of the Indemnified Party's request for indemnification under this Agreement.
If the Indemnifying Party does not notify the Indemnified Party within 15 days from its receipt of
the Indemnity Notice that the Indemnifying Party disputes such claim, the claim specified by the
[ndemnified Party in the Indemnity Notice shall be deemed a liability of the Indemnifying Party
hereunder. If the indemnifying Party has timely disputed such claim, as provided above, such
dispute shall be resolved by proceedings in an appropriate court of competent jurisdiction if the
parties do not reach a settlement of such dispute within 30 days after notice of a dispute is given.
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() Payments of ull amounts owing by an Indemnifying Party pursuant (o this
Artlcle 1X relatlng 1o a Third Party Claim shall be made within 30 days after the latest of (i) the
settlement of that Third Party Clalm, (il) the expirntion of the period for appeal of a final
adjudication of that Third Party Claim or (iil) the expiration of the perlod for appeal of a final
adjudication of the Indemnifying Party’s liability to the Indemnified Party under this Agreement,
Payments of ull amounts owing by an Indemnifying Party pursuant to Section 9,05(¢) shall be made
within 30 days afler the later of (i) the expiration of the 30-day Indemnity Notico period or (ii) the
expiration of the period for appenl of a final adjudication of the Indemnitying Party's liability to the
Indemnificd Party under this Agreement,

Section 9.06. Remedies Not Exclusive. The remedies provided in this Agreement
shall not be exclusive of any other rights or remedies available to one party against the other, either

at law or in equity.

Section 9.07, Limitations on Indemnification. (a) Notwithstanding the provisions
of Section 9.03(a), neither the Company nor any of the Stockholders shall be required to indemnify
or hold harmless any of the ARS Indemnified Parties on account of any ARS Indemnified Loss
under Section 9.03(a) unless the liability of the Company and the Stockholders in respect of that
ARS Indemnified Loss, when aggregated with the liability of the Company and the Stockholders
in respect of all ARS Indemnified Losses under Section 9.03(a), exceeds, and only to the extent the
augregate amount of all those ARS Indemnified Losses does exceed, the Threshold Amount. In no
event shall (i} the aggregate joint and several liability of the Company and the Stockholders under
this Agreement, including Section 9,03(a), exceed the Transaction Value or (ii) the aggregate
liability of each Stockholder under this Agreement, including Sections 9.03(a) and 9.03(b), exceed
that Stockholder's Pro Rata Share of the Transaction Value, For purposes of determining the
amount of ARS Indemnified Losses, no effect will be given to any resulting Tax benefit to any ARS
Indemnified Party.

(b)  Notwithstanding the provisions of Section 9.04, ARS shall not be required
to indemnify or hold harmless any of the Stockholder Indemnified Parties on account of any
Stockholder Indemnified Loss unless the liability of ARS in respect of that Stockholder Indemnified
Loss, when aggregated with the liability of ARS in respect of all Stockholder Indemnified Losses,
exceeds, and only to the extent the aggregate amount of all those Stockholder Indemnified Losses
does exceed, the Threshold Amount. iIn no event shall ARS be liable under this Agreement,
including Section 9.04, for any amount in excess of the Transaction Value. For purposes of
determining the amount of Stockholder Indemnified Losses, no effect will be given to any resulting
Tax benefit to any Stockholder Indemnified Party.
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ARTICLE X1

GENERAL PROVISIONS
Section 11.01. Trenptment of Confidential Information. {a) Each of the Company and

the Stockholders, severally and not jointly with any other Person, acknowledges that it has or may
huve had in the past, currently has and in the future may have access to Confidential Information”
of the Company and the Company Subsidiaries, the Other Founding Companies and their
Subsidiaries and ARS and its Subsidiaries, Each of the Company and the Stockholders, severally
and not jointly with any other Person, agrees that it will keep confidential all such Confidential
Information furnished to it and, except with the specific prior written consent of ARS will not
disclose such Confidential Information to any Person except (n) Representatives of ARS, (b) its own
Representatives, provided that these Representatives (other than counsel) agree to the confidentiality
provisions of this Scction 11.01; and provided, further, that Confidential Information shall not
include (i) such information which becomes known to the public generally through no fault of any
Stockholder, (ii) information required to be disclosed by law or the order of any governmental .
autherity under color of law, provided, that prior to disclosing any information pursuant to this
clause (ii), each Stockholder shall, if possible, give prior written notice thereof to ARS and provide
ARS with the opportunity to contest such disclosure, or (iii) the disclosing party reasonably believes
that such disclosure is required in connection with the defense of a lawsuit against the disclosing
party. In the event of a breach or threatened breach by any Stockholder of the provisions of this
Section 11.01 with respect to any Confidential Information, ARS shali be entitled to an injunction
restraining such Stockholder from disclosing, in whole or in part, that Confidential Information,
Nothing herein shall be construed as prohibiting ARS from pursuing any other available remedy for
such breach or threatened breach, including the recovery of damages.

(b)  Because of the difficulty of measuring economic losses as a result of the
breach of the foregoing covenants in Section 11.01(a), and because of the immediate and irreparable
damage that would be caused to ARS for which it would have no other adequate remedy, each of
the Company and the Stockholders agrees that ARS may enforce the provisions of Section 11.01(a)
by injunctions and restraining orders against each of them who breaches any of those provisions.

(c)  Theobligations of ARS set forth in Section 6.02(d) are incorporated in this
Section 11,01 by this reference.

(d) The obligations of the parties under this Section 11.01 shall survive the
termination of this Agreement.
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