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Re:  Milliwave Limited Partnership and Milliwave Communications Corp. AT -
e P
Dear Sir or Madam: -

e
Please effect simultaneous initial filings for the above-referenced entities. Milliwave Communications
Corp. is the general partner of Milliwave Limited Partnership

The following documents are enclosed for Milliwave Limited Partnership: Certificate of Limited

Partnership, Affidavit Pursuant to Fla. Stat. Ann. §620.108 and a check payable to the Florida Secretnry of
State in the amount of Eighty-Seven Dollars and Fifty Cents ($87.50).

The following documents are enclosed for Milliwave Communications Corp.: Articles of Incorporation
and a check payable to the Florida Secretary of State in the amount of One Hundred Twenty-Two Dollars and
Fifty Cents ($122.50). Please return a certified copy of the Articles of Incorporation to us at the above
address,

Please note that the name "Milliwave Corporation” has been reserved at our request on behalf of the
above-referenced entity by CT Corporation System, Reservation Number R95000001656 (sce attached letter)

Thank you for your prompt filing of these documents

B REGASTER R 2 699




April 21, 1995
« Page2

NEARINOMENCICEFLA-SEC.LET

Very truly yours,

FLASTER, GREENBERG, WALLENSTEIN,
RODERICK, SPIRGEL, ZUCKERMAN,
SKINNER & KIRCHNER, P.C.

ééymﬁff%@

Elizabeth A. Patton
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MILLIWAVE COMMUNICATIONS CORP. RN

This is to certify that there is heseby organized a corporation under and by virtue of
the Florida Business Corporation Act.

FIRST: The name of the Corporation is Milliwave Communications Corp.

SECOND; The address of the Corporation's principal office and its mailing address
is 370 Wood Dale Drive, Wellington, Florida 33414,

THIRD: The aggregate number of shares which the Corporation shall have authority
to issue is 2,000 shares of common stock, having a par value of one dollar (§1.00) per share,

FOURTH: The address of the Corporation's initial registered office is 370 Wood Dale
Drive, Wellington, Florida 33414 and the name of the Corporation's initial registered agent at such
address is Thomas A, Domencich.

FIFTH: The name and address of the incorporator is as follows: Thomas A,
Domencich, 370 Wood Dale Drive, Wellington, Florida 33414,

SIXTH: The initial Board of Directors of the Corporation shall consist of one director
and the name and address of such director is as follows: Thomas A. Domencich, 370 Wood Dale

Drive, Wellington, Florida 33414,

SEVENTH: One or more or all of the directors may be removed with or without
cause by the shareholders by the affirmative vote of the majority of the votes cast by the holders of
shares entitled to vote for the election of directors,

EIGHTH: The Corporation shall indemnify its officers and directors to the full extent
permitted by Fla. Stat. Ann. §607.0850, as currently amended or supplemented, or any successor
statute, and to the full extent otherwise permmed by law. Neither the amendment or repeal of this
Atticle EIGHTH, nor the adoption of any provision of these Articles of Incorporation inconsistent
with this Article EIGHTH, shall eliminate or reduce the protection afforded by this Article EIGHTH
to a director or officer of th» Corporation in respect to any matter which occurred, or any cause of
action, suit or claim which but for this Article EIGHTH would have accrued or arisen, prior to such

amendment, repeal or adoptioh.
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NINTH: To the full extent from time 1o time permitted by Fla. Stat. Ann. §607.0831,
as currently amended or supplemented, o any successor statute, and 1o the full extent otherwise
permitted by Iaw, no director or officer of the Corporation shall be personally liabie for monetary
damages to the Corporation or to any other person, Neither the amendment or repeal of this Article
NINTH, nor the adoption of any provision of these Articles of Incorporation inconsistent with this
Article NINTH, shall eliminate or reduce the protection afforded by this Article NINTH to a director
or officer of the Corporation in respect to any matter which occurred, or any cause of action, suit or
claim which but for this Article NINTH would have accrued or arisen, prior 1o such amendment,

repeal or adoption,

TENTH: No contract or transaction betwoen the Corporation and one or more of its
directors or any other corporation, firm, association, or entity in which one or more of its dircctors
are directors or officers or are financially intcrested shall be cither void or voidable because of such
relationship or intcrest, because such dircctor or directors arc present at or participates in the meeting
of the Board of Directors or committee thereof which authorizes, approves, or ratifics such contract
of transaction, or because his, her, or their votes are counted for such purposes if any one of the
following is true;

I The fact of such relationship or interest is disclosed or known to the Board of
Directors or committee which authorizes, approves or ratifies the contract or
transaction by a vote or consent sufficient for the purpose without counting the votes
or consents of such interested directors; or

2. The fact of such relationship or interest is disclosed or known to the
sharcholders entitled to vote, and they authorize, approve, or ratify such contract or
transaction by vote or written consent; or

K The contract or transaction is fair and reasonable as to the Corporation at the
time it is authorized, approved or ratified by the Board of Dircctors, a committee, or
the shareholders.

Interested directors may be counted in determining the presence of a quorum at a
mecting of the Board of Directors or committee thereof which authorizes, approves or ratifies such

conlract or transaction.

ELEVENTH: The Corporation may lend money to, guarantee an obligation of, or
otherwise assist any director, officer or employce of the Corporation whenever, in the judgment of
the directors, such loan, guarantee or assistance may reasonably be cxpected 10 benefit the
Corporation,

TWELFTH: The duration of the Corporation shall be perpetual.




THIRTEENTH: The effective date of these Articles of Incorporation shall bo the date
of filing with the Secretary of State,

IN WITNESS WHEREOF, the incorporator, being over the age of cighteen years,
has signed these Articles of Incorporation on the _/p ™ duy of April, 1995.

#r-c-:«-#r( 6’1 /_O,?l:u.m-(... ué

Thomas A. Domencich, Incorporator

ACCEPTANCE BY THE REGISTERED AGENT AS REQUIRED BY FLA. STAT,
ANN, §607.0501(3): Thomas A. Domencich is familiar with and accepts the obligations provided
for in Fla, Stat, Ann, §607.0505.

N

Dated: April .3-0’ 1995 | Cu. e d LQI‘?M-L_(L,,ZV

Thomas A. Domencich

NAIRWSTDOMENCICOMILLIWAV.ART
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Pq 5000042477

ARTICLES OF MERGER
Merger Sheet

----------------------------------

MERGING:

MILLIWAVE COMMUNI(,ATIONS CORP., a Florida corporation, document

numbaer P95000032477
12 DELAWARE NONQUALIFIED CORPORATIONS: TABOR HILL CORP.,

CRISTEN CORP., PATFICOM CORP., DFD CORP., JRD WIRELESS COHP

SMD WIRELESS CORP., ADF
CORP., MWLP CO, INC., DAFFER WIRELESS CORPORATION, SPRENG

WIRELESS CORPRATIONM, RAHN WIRELESS CORPORATION

INTO

WINSTAR MILLIWAVE, INC.. a Delaware corporation not qualified in Florida

File date: January 3, 1997
Corporate Specialist: Karen Gibson

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314
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ARTICLES OF MERGER

oF i D
— .“'\ g:_;
MILLIWAVE COMMUNICATIONS CORP. {a Florida corporltiorl) e S
TABOR HILL CORP. (a Delawaro corporation) S
S. CRISTEN CORP. (a Delaware corporation) v ey o
PATRICOM CORP. (a Delaware corporation) N s e
DFD CORP. (a Delaware corporation) RANUR ) -
JRD WIRELESS CORP. (a Delaware corporation) e .
SMD WIRELESS CORP. (a Delaware corporation) ’g:'."
) ADF CORP. (a Delaware corporation) 3°
MWLP CO.,, INC. (a Delawars corporation)
DAFFER WIRELESS CORPORATION (a Delaware corporation)
SPRENG WIRELESS CORPORATION (a Delaware corporation)
RAHN WIRELESS CORPORATION (a Delaware corpontlon)
T ALl S

WINSTAR MILLIWAVE, INC. (a Delaware corporation)

INTO

[:H'ECTIVE P/\TE

The undersigned corporations, pursuant to Seclion 607.1107 of the Florida

Business Corporation Act hereby execute the foliowing Articles of Merger:

FIRST: The names of the corperations proposing to merge and the names of the
states or countries under the laws of which such corporations are organized are as follows:

Name

WinStar Milliwave, Inc.

Milliwave Communications Corp.

Tabor Hill Corp.

S. Cristen Corp.
Patricom Corp.
DFD Corp.

JRD Wireless Corp.
SMD Wireless Corp,
ADF Corp.

12730795 2 2pm

State of Incorporation
Delaware

Florida

Delaware
Delaware
Delaware
Delaware
Delaware
Delaware

Delaware

Date of Incorporation
June 28, 1996

April 25, 1995
June 28, 1996
June 28, 1996
June 28, 1996
June 28, 1996
June 28, 1596
June 28, 1996
June L, 1996

CWP-.DOCSWARCAVANS TARWMILLARJAVCERT-MER FLA



MWLP Co,, inc. Delaware May 21, 1966

Daffer Wireless Corporation Delaware May 23, 1996
Spreng Wireless Corporatlon Delaware May 23, 1998
Rahn Wireless Corporation Delaware May 23, 1996

SECOND: The laws of the state of Delaware under which such foreign
corporations are organized, permit such merger ("Merger”) and such forelgn corporations are
complying with those laws in effecting the Marger,

THIRD: WinStar Miliwave, Inc., the surviving foreign corporation of the Merger,
complies with Section 607.1105 F.S8.; and Millwave Communications Corp., a domastic
constituent corporation, complies with the applicable provisions of Sections 607.1101 - 607.1104
F.S

FOURTH: The Agreement and Plan of Merger (“Merger Agreement"), dated as of
June 28, 19886, is annexed hereto as Exhibit A,

FIETH: The effective date of the Articles of Merger shall ba the 3rd day of

Zﬁlnuarﬁ 19971

SIXTH: The Merger Agreement was adopted by the shareholders of Milliwave
Communications Corp., Tabor Hill Corp., S. Cristen Corp., Patricom Corp., DFD Corp., JRD
Wireless Carp., SMD Wireless Corp., ADF Corp., MWLP Co., inc., Dalfer Wirelass Corporation,
Spreng Wireless Corporation and Rahn Wireless Carporation on the 28th day of June, 1898, and
was adopted by the sole shareholder of WinStar Milliwave, Inc, on the 29th day of June, 1996.

Signed this 204 day of U’finuam{] 109/,
WINSTAR MILLIWAVE, INC.

By,
~~ " Steven G. Chrust, President 4

MILLIWAVE COMMUNICATIONS CORP.,

Ry

TABOR HILL CORP,

By:

2 CWP-DOCSVAARCRWINSTARMMILLIWAVACER T-MER FLA




, SECOND: The laws of the state of Delaware under which such foreign
corporations are organized, permit such merger ("Merger") and such foreign corporations are
complying with those laws in effecting the Merger.

THIRD: WinStar Milliwave, Inc., the surviving foreign corporation of the Merger,
complies with Section 607.1105 F.S.; and Miliwave Communications Corp., a domestic
constituant corporation, complies with the applicable provisions of Sections 607.1101 . 607.1104

F.8.

FOURTH: The Agreemant and Plan of Merger (“Marger Agreaement”), dated as of
June 26, 1996, (s annexed hereto as Exhibit A,

FIFTH: The effective date of the Articlas of Merger shall be the day of
V19

SIXTH: The Merger Agreement was adopted by the sharaholders of Milliwave
Communicationa Corp., Tabor Hilt Corp., S. Cristen Corp., Patricom Corp,, DFD Corp., JRD
Wireless Corp., SMD Wireless Corp., ADF Corp., MWLP Co., Inc,, Daffer Wireless Corporation,
Spreng Wireless Corporation and Rahn Wireless Corporation on the 28th day of June, 1986, and
was adopted by the sole shareholder of WinStar Milllwave, Inc. on the 26th day of June, 1996,

Signed this ___ day of , 189,
WINSTAR MILLIWAVE, INC.

By:

Staven G. Chruat, President

MILLIWAVE COMMUNICATI

Dr‘nni; R. Qatric K, 94’\"5 demé
TABOR HILL CORP.

By:

S. CRISTEN CORP,

By:

PATRICOM CORP.

By: £ LNt %ﬁ'——f\

0%1 R Pulﬁll’.l pﬂ'hrﬂ.-‘nt
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SECOND: The laws of the state of Delaware under which such foreign
corporatlons are organized, permit such merger ("Merger”) and such foreign corporations are
complying with those laws in effecting the Merger.

THIRD: WinStar Milliwave, Inc., the surviving forelgn corporation of the Merger,
complies with Sectlon 607.1105 F.S.; and Miliwave Communications Corp., a domestic
canstiluent corporation, complies with the applicable provislons of Sactions 607,1101 - 607.1104

F.S.

FOURTH: The Agreement and Plan of Merger ("Merger Agreement”), dated as of
June 28, 1986, is annexed hereto as Exhibit A,

FIFTH: The effactive date of the Articles of Marger shall ba the day of
19

SIXTH: The Merger Agreement was adopted by the shareholders of Milliwave
Communications Corp., Tabor Hill Corp., S. Cristen Corp,, Patricom Corp., DFD Corp., JRD
Wireless Corp., SMD Wireless Corp., ADF Corp., MWLP Co., Inc., Daffer Wireleas Corporation,
Spreng Wireless Corporation and Rahn Wireless Corporation on the 28th day of June, 1996, and
was adopted by the sole shareholder of WinStar Milllwave, Inc. on the 28th day of June, 19886,

Signed this ___ day of . 198_,
WINSTAR MILLIWAVE, INC,

By:

Steven G. Chrust, President

MILLIWAVE COMMUNICATIONS CORP,

By:

TABOR HILL CORP.

By: 'ﬂ--b Q M

Thumes A Dummc-'ch, Pers id it
S. CRISTEN CORP.

By:

PATRICOM CORP,

By:




SECOND: The laws of the stale of Delaware under which such foreign
corporatlons aro organized, permit such merger ("Merger”) and such forelgn corporations are
complying with thotea laws in effacting the Mergar,

THIRD: WinStar Milliwave, Inc., the surviving foreign corporatlon of tha Merger,
complies with Seclion 607.1105 F.S.; and Milliwave Communications Corp., a domestic
constituent corporation, complies with the applicable provisions of Sections 807.1101 - 807.1104

F.S.

FOURTH: The Agreement and Plan of Merger {"Merger Agreement”), dated as of
June 28, 1896, Is annexad hereto as Exhibit A.

FIFTH: The effeclive date of the Articles of Merger shall be the day of
A9

SIXTH: The Merger Agreement was adopied by the chareholders of Milliwave
Communications Corp., Tabor Hilt Corp., S, Cristen Corp., Patricom Corp., DFD Corp., JRD
Wireless Corp., SMD Wireless Corp., ADF Corp.,, MWLP Co,, Inc., Daffer Wireless Corporation,
Spreng Wireless Corporation and Rahn Wiraless Corporation on the 28th day of June, 1988, and
was adopted by the sole shareholder of WinStar Milliwave, Inc, on the 28th day of June, 1986.

Signed this ___ day of , 180_,

WINSTAR MILLIWAVE, INC,

By:

Staven G. Chrust, Praesident

MILLIWAVE COMMUNICATIONS CORP.

By:

TABOR HILL CORP,

By:

S. CRISTEN CORP.

By:_ %c&@, n—'g
Sckuaifyﬂ.'trj‘ Pres idnt )
PATRICOM CORP.

By:




DFD CORP.

' ‘ahm)z E%wm'J
By: /

Donutd F. Dommeick, Pergident
JRD WIRELESS CORP,

By:

SMD WIRELESS CORP,

By:

ADF CORP.

By

MWLP CO., INC.

By:

DAFFER WIRELESS CORPORATION

By:

SPRENG WIRELESS CORPORATION

By:

RAHN WIRELESS CORPORATION

By:




DFD CORP,

By:

JRD WIRELESS CORP.

o Jw N

Jon R. Di)mmllt.l'\ Dees demt
SMD WIRELESS CORP,

By:

ADF CORP,

By:

MWLP CO,, INC.

By:

DAFFER WIRELESS CORPORATION

By:

SPRENG WIRELESS CORPORATION

By:

RAHN WIRELESS CORPORATION

By:




DFD CORP.

By:

JRD WIRELESS CORP.

By:

SMD WIRELESS CORP.

By: %A.m.fvw gd«_..‘_._.‘.)

"Gusan M. 00\5:‘\0.‘, President
ADF CORP.

By:

MWLP CO., INC.

By:
DAFFER WIRELESS CORPORATION

By:

SPRENG WIRELESS CORPORATION

By:

RAHN WIRELESS CORPORATION

By:




DFD CORP.

By:

JRD WIRELESS CORP,

By:

SMD WIRELESS CORP.

By:

ADF CORP.,

N/ AE

Alex 0. FelKer, fradent
MWLP CO., INC.

By:

DAFFER WIRELESS CORPORATION

By:

SPRENG WIRELESS CORPORATION

By:

RAHN WIRELESS CORPORATION

By:




OFD CORP,

By:

JRD WIRELESS CORP.

By:

SMD WIRELESS CORP.

By:

ADF CORP,

By:

MWLP CQ., INC.

a,;:%uj/?lw

Kevin J. Moconi, Pegdent

DAFFER WIRELESS CORPORATION

By:

SPRENG WIRELESS CORPORATION

By.

RAHN WIRELESS CORPORATION

By:




DFD CORP,

By.

JRD WIRELESS CORP,

By:

SMD WIRELESS CORP,

By:

ADF CORP,

By:

MWLP CO,, INC.

By:

DAFFER WIRELESS CORPORATION

By:

An}hmj $. Duffer <7 fregident
SPRENG WIRELESS GQRPORATION

o -1

R. DQV\.A SP(;"Ji Prrs;.lml
RAHN WIRELESS CORPORATION

By:
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JRD WIRELESS CORP.

ADF CORP,

MWAP CO,, INC.

DAFFER WIRELESS CORPORATION

SPRENG WIRELESS CORPORATION

By:

RANN WIRELESS CORFPORATION

méﬂg
J A. Behnke, Vice President

P.24




AGREEMENT AND PLAN OF MERGER

DATED: JUNE 28, 1996




AGREEMENT

AGREEMENT AND PLAN OF MERGER, dated June 28, 1996, among the Corporatians listed
on Schedule A annexed hereto {the “Partncrs”), the Persons listed on Schedule 8 annexed hereto (the
"tockholders”), MILLIWAVE LIMITED PARTNERSHIP, a Florida limited parinership whose address is
1776 Eye Street, N.W.,, Suite 850, Washington, D.C. 20006 ("Mill" vave"), WINSTAR MILLIWAVE,
INC,, a Delaware corporation whose address is 230 Park Avenue, Sulte 3126, New York, New York
10169 (the "WinStar Sub"), and WINSTAR COMMUNICATIONS, INC., a Delaware corporation
whose address Is 230 Park Avenue, New York, New York 10169 ("WinStar").

WHEREAS, the Partners are the owners of all of the outstanding partnership interests of

Milliwave ("Interests™); and

WHEREAS, the Stockholders are the owners of all of the outstanding capital stock of the

Partners; and

WHEREAS, Milliwave was formed to acquire, own and operate telecommunications facilities
throughout the United States and internationally and has been granted by the Federal Communi-
cations Commission ("ECC") licenses to operate microwave facllities in the 38 GHz band ("Licenses")
in the metroplitan areas of the United States ("service areas") listed in Part | of Schedule € annexed
hereto and has filed applications with the FCC for licenses ta operate such microwave facilities in the

service areas listed in Part I} of Schedule C); and

- WHEREAS, subject to approval by the FCC, the Stockholders, Milliwave, WinStar Sub and
WinStar desire to merge each of the Partners into WinStar Sub in accordance with this Agreement and
the Delaware General Corporation Law (the "DGCL") and on the terms and conditions set forth

herein;

IT IS AGREED:




ARTICLE
THE MERGER

SECTION 1.01.  The Merger. Upon the terms and subject to the conditions hereof, and in
accardance with the relevant provisions of the DGCL, WinStar Sub and each Partner shall
consummate the merger ("Merger"} of the Partners into WinStar Sub at the Effective Time {as defined
below).  Fallowing the Merger, WinStar Sub shall continue as the surviving corporation (the
“Surviving Corporation”) and shall continue its existence under the law of the State of Delaware as a
wholly-owned subsidlary of WinStar and the separate carporate existence of each Partner shall cease.
As a result of the Merger, all uf the Interests will be owned by the WinStar Sub.

SECTION 1.02.  Closing. Unless this Agreement shall have been terminated and the
Transactions abandoned pursuant to Article Vi, the consummation of the Merger and the other
Transactions {the "Closing"} shall take place as promptly as practicable and In any event within fifteen
Business Days) after satisfaction or waiver of the conditions to the Merger set forth in Article VI, at the
offices of Graubard Mollen & Miller, 600 Third Avenue, New York, New York 10016, unless the
Parties hereto agree in writing to another date or place, The date on which the Closing occurs Is

referred ta herein as the "Closing Date."

SECTION 1.03.  Effective Time. On the Closing Date, WinStar Sub and each Partner shall
file with the Secretary of State of the State of Dalaware a Certificate of Merger reflecting the
consummation of the Merger in accordance with the DGCL. The Merger shall become effective at
such time as the Certificate of Merger is so filed {the "Effective Time"),

SECTION 1.04.  Eifects of the Merger. The Merger shall have the effects set forth in
Sections 251 and 328 of the DGCL.

SECTION 1.05.  Charter_and By-laws of Surviving Corporation. The Certificate of

Incorporation and By-Laws of WinStar Sub shall be the Cenificate of Incorporation and By-Laws of the

Surviving Corporation at the Effective Time.




SECTION 1.06  Directors and Officers of Milliwave. The directors and officers of WinStar

Sub shall be the directors and officers of the Surviving Corparation.




ARTICLE (I
MERGER CONSIDERATION AND RELATED MATTERS




SECTION 2,01 () Conversion of Partner Shares. At the Effective Time, all shares of the

capltal stock of each Partner {"Bartner Shares”) then outstanding shall be converted Into an aggregate
of 3,400,000 shares of the Common Stock of WinStar {"WinStar Shares") and $40,000,000 cash,
which WinStar Shares and cash shall be issued and pald to the Stockholders in the numbers and
amounts set forth in Schedule B (as amended from time to time by the Milliwave Partios prior to the
Closing Date {and, in jts amended form, hereinafter referred 1o as *Schedule B*)) upon surrender of
thelr certificates for thelr Pariner Shares, The aggregate amounts of WinStar Shares and cash Issued
and pald to all of the Stockholders for their Partner Shares s referred to herein as the "Merger
Conglderalion.” Notwithstanding the foregoing, (1} (a} if the average of the last sale prices of the
WinStar Shares for the ten trading days prior to the Clasing Date ("Average Price") is less than $22.06,
then the Merger Cansideration shall be Increased by an amount equal to the product oblatned
("Maximum Increasce") by muitiplying the difference between the Average Price and $22.06 by
3,400,000; provided, however, that the Increase shall in no event exceed the product obtained by
multiplying 1,100,000 by the Average Price {"Capped Increase"); provided further, however, that if
the Capped Increase is less than the Maximum Increase, the Milliwave Parties may terminate this
Agreement unless WinStar pays the Maximum Increase. Any increase shall be pald by WinStar in
cash or WinStar Shares, or any combination thereof, at WinStar's option, provided, however, that the
cash portion of the consideration shal! in no event exceed 50% of the Merger Consideration (if any
such increase is paid by the issuance of additional WinStar Shares, such shares shall be valued at the
Average Price); and (b) if the Average Price is greater than $27.94, then the number of WinStar Shares
constituting the Merger Consideration shall be reduced by that number of shares determined by
dividing (i) the product obtained by multiplying the difference between the Average Price and $27.94
by 1,700,000 by (i} the Average Price; {II) the amount of cash included in the Merger Consideration to
be paid to each Stockholder shall be reduced by an amount equal to the unsatisfied liabilities,
obligations and other commitments (due or to become due) of the respective Partner of which the
Stockholder is a stockholder on the Closing Date; (1) the aggregate amount of cash included in the
Merger Consideration shall be reduced by an amount equal to the accrued unsatisfied liabilities of
Milliwave on the Closing Date, except (a} fiabilities incurred by Milliwave as a direct result of the
breach by WinStar Wireless, Inc. of its obligations under the Services Agreement, dated the date
hereof and {b} liabilities released pursuant to Section 5.26 hereof; and (IV) the amount of cash to be

paid 1o each Stackholder included in the Merger Consideration shall be increased by any cash, cash




equivalents or accounts recelvable held by Milllwave or a Partner on the Closing Date, Any such
adjustment or reduction shall be apportioned among the Stackholders in proportion to the amounts of
Merger Consideration set forth for each of them in Schedule B, except that any reduction attrlbutable
to the unsatlsfled liabllities, obligations and other commitments of a Partner, ar any increase
attributable to the cash, cash equivalents or accounts receivable of a Partner, shall be allocated solely

ta the Stockhalders of that Partner,

(b)  Escrow Deposit.  Within two business days of the execution of this
Agreement, WinStar shall deposit into the attorney escrow account of Graubard Mollen & Miller
{"Escrow Agent") the amount of $5,000,000 {"Escrow Deposit*), The Escrow Deposit shall be held by
the Escrow Agent in accordance with the terms of this Agreement or a mutually acceptable escrow
agreement executed by the Partles at a later date. At the time of a Closing, the Escrow Agent shall
deliver the Escrow Deposit to the Stackholders as part of the cash portion of the Merger Consideration
to be paid by WinStar, WinStar acknowledges that such payment shall not constitute "liquidated
damages" nor prevent the Stackholders from exercising their rights and remedies under Section 8.02.
I this Agreement is terminated by Milliwave pursuant to Section 8.01(c), then the Escrow Agent shall
deliver the Escrow Deposit to Milliwave after receipt by the Escrow Agent of a notice signed by both
Milliwave and WinStar that the Agreement has been so terminated. In the event of the termination of
this Agreement for any other reason, the Escrow Agent shall deliver the Escrow Deposit to WinStar, In
any case, all interest earned on the Escrow Deposit shall be delivered to WinStar upon disposition of
the Escrow Deposit. The Escrow Agent shall not charge for its services and shall have no liability

hereunder except for its intentional misconduct.

SECTION 2,02, Proper Endorsements, Etc. If certificates representing any portion of the
Merger Consideration are to be issued to a Person other than the registered holder of the Partner
Shares formerly represented by the centificate or certificates surrendered in exchange for the Merger
Consideration, it shall be a condition to such issuance that the certificate or certificates so surrendered
shall be properly endorsed or otherwise be in proper form for transfer and that the Person requesting
such issuance shall pay to the Exchange Agent {as defined below) any transfer or other Taxes required
as a result of such issuance of stock certificates of Merger Consideration to a Person other than the

registered holder of such Partner Shares or establish to the satisfaction of WinStar and its counsel, that




sich Tax has been paid or Is not payable,

SECTION 2,03, Yotlng_and Related Matiers.  Each Stockholder agrees that, prior to the

Closing Date, itvhe will Irrevocably vote (ts/his Partner Shares in favor of the Merger so that the Merger
Is authorized and approved by the Partner in accordance with the DGCL. Each Stockhalder hereby
waives all rights under DGCL §262 1o an appraisal of the Partner Shares he owns,

SECTION 2.04, Transfers. Until the Closing, {1} no Partner shall sell, transfer, pledge, assign,
encumber, negotiate, donate or otherwise dispose of (collectively, "sell"} any of its Interest; and/or na
Stockholder shall sell its Partner Shares; provided, however, that (1) Partners who hold Series B limited
panership interests in Milliwave (the “Serles B Partners") may assign their Interest to entities
controlied by, or under common contral with, such Serles 8 Partners, or side-by-side funds of such
entities, and (li) any Stockhalder may transfer his Interest 1o immediate family members or trusts
established for their benefil as long as any such transferee agrees in writing to be bound by the terms
of this Agreement and the transferor-Stockholder s not relieved of any liability or abligation

hercunder.

SECTION 2.05. Surrender and Payment.

{a)  Prior to the Effective Time, WinStar shall appoint the company then acting
a the transfer agent for its Common Stock as its agent (the "Exchange Agent“) for the purpose of
exchanging certificates representing Partner Shares for certificates representing the WinStar Shares to
be issued with respect thereto as part of the Merger Consideration. Prior to the Effective Time,
WinStar will send, or will cause the Exchange Agent to send to each holder of Partner Shares at the

Effective Time a letter of transmittal for use in such exchange,

(b) Each holder of Partner Shares that shall have been converted into the Merger
Consideration, upon surrender to the Exchange Agent of a certificate or certificates formerly represent-
ing such Partner Shares, together with a properly completed letter of transmittal covering such
certificates, will be entitled to receive the stock certificates of WinStar representing the appropriate

number of WinStar Shares issuable and the appropriate amount of cash payable in respect of such




Partner Shares, as determined in accordance with Schedule 8. Until so surrendered, each such
certlficate shall, after the Effective Time, represent for ail purposes, the appropriate number of WinStar
Shares and the tight 1o receive such amount of cash, In no event will a holder of Partner Shares be

entitled to Interest on the Merger Consideration fssuable In respect of such Partner Shares,

{c)  After the Effective Time, there shall be no further registration of transfers of
Partner Shares held prior to the Effective Time, excepl as may be required by the DGCL, If, after the
Effective Time, cenificates formerly representing Partner Shares are presented to the Surviving
Corporation or the Exchange Agent, they shall be cancefed arui exchanged for the consideration
provided for, and in accordance with the procedures set forth, In this Anticle I,

SECTION 2.06.  Adjustments.

fa}  If at any time during the period between the date of this Agreement and the
Effective Time, the outstanding shares of Common Stack of WinStar shall have been changed into a
different number of shares or a different class by reason of any stock dividend, subdivision,
reclassification, recapitalization, split, combination or exchange of shares, the number of WinStar
Shares included in the Merger Consideratian shall be correspondingly adjusted to reflect such stock

dividend, subdivision, reclassification, recapitalization, split, combination or exchange of shares.

(b) If, prior to the Effective Time, any capital reorganization or reclassification
of the Common Stock of WinStar, or consolidation or merger of WinStar with another corporation, or
the sale of all ar substantialiy alt of WinStar's assets to another corporation or other similar event shall
be effected, then, as a condition of such reorganization, reclassification, consolidation, merger, or sale,
lawful and fair provision shall be made whereby the Stockholders shall thereafter have the right to
receive, in lieu of the WinStar Shares they would otherwise receive upen consummation of the
Merger, such shares of stock, securities, or assets as may be issued or payable with respect to ar in
exchange for the number of WinStar Shares to be issued to them hereunder had the Merger been
consummated immediately prior to such reorganization, reclassification, consolidation, merger, or sale
and in such event appropriale provision shall be made with respect to the rights and interests of the

Stockhalders to the end that the provisions hereof shall thereafter be applicable, as nearly as may be in




relation to any share of stock, securltles, or assels thereafter deliverable upon the consummation of the
Merger.  WinStar shall not effect any such consolldatlon, merger, or sale unfess prior to the
consummation thereof the successor corporation (if other than WinStar) resulting from such
consolidation or merger, or the corporation purchasing such assets, shall assume by written Instrument
executed and delivered to the Stockholders evidencing Its obligation to deliver such shares of stock,
securities, or assets as, in accordance with the foregoing provisions, such Stockholders will be entitled

fo recelve,

ARTICLE 1Nl

REPRESENTATIONS AND WARRANTIES
OF THE MILLIWAVE PARTIES

The Partners and Milliwave {who, together with the Stockholders shall be referred to
collectively as the "Milliwave Parties"), jointly and severally, each represents and warrants to WinStar
and WinStar Sub as follows and acknowledges that WinStar and WinStar Sub are relying upon such

representations and warranties:

SECTION 3.01. Organization, Each of the Partners is a corporation duly organized, validly
existing and in good standing under the law of the State of Delaware, except that Milliwave
Communications Corp. ("GP") is a Florida corporation, Milliwave is a limited partnership duly
organized and validly existing under the laws of the State of Florida. Neither Milliwave nor any of the
Partners has any subsidiaries. Although each of the Partners may not necessarily be duly qualified to
do business as a foreign corporation, and Milliwave may not necessarily be duly qualified to do
business as a foreign limited partnership in each of the jurisdictions in which the property owned,
leased or operated by it or the nature of the business which it conducts requires qualification, such
potential failure or failures, singly or in the aggregate, will not have a material adverse effect on its
business or operations. Neither Milliwave nor any of the Partners owns, directly or indirectly, any
capital stock or any other securities of any issuer or any equity interest in any other entity and is not a
party o any agreement to acquire any such securities or interest. Milliwave and each of the Partners
has all requisite power to own, lease and operate its properties and to carry on its business as now

being conducted and as presently contemplaled to be conducted.




SECTION 3.02. Authority and Corporate Action. Each of the Milllwave Parties has all

necessary power and authority to enter into this Agreement and to perform ts obligations as
contemplated hereby.  All corporate action necessary to be taken by any Milliwave Party to authorize
the execution, delivery and performance of this Agreement and all other agreements and {nstruments
deflvered by such Milliwave Party in connection with this Agreement has been duly and validly taken,
except the vote referred to in the first sentence of Section 2,03, Subject ta the terms and conditions
hereol, this Agreement constitutes the valld and binding obligation of the Milllwave Parties, enforce-
able In accordance with its terms, except as the enforceability thercof may be limited by any
applicable bankruptcy, insolvency or other laws affecting creditors' rights generally or by general
principles of equity, regardless of whether such enforceabllity Is considered In equity or at law and
except that enforceabllity of any Indemnification provision may be !imited under Federal and state
securities laws. The execution and delivery of this Agreement do not, and performance will not,
violate or result in any default under any provision of the Certificate of Incorporation or By-Laws of
any Partner or any carresponding instrument of Milliwave, or of any indenture, license or other
agreement to which any of the Milliwave Parties Is a party or any law, regulation, order, writ,
judgment or decree applicable to it and by which the ability of any of the Milliwave Parties to
consummale the transactions to be consummated by them hereunder would be adversely affected,
excepl to the extent that such defaults, singly or in the aggregate, would not have a material adverse
effect on Millivvave. The Stockholders also make the representations and warranties contained in this
Section 3.02 to WinStar and WinStar Sub, but only with respect to matters relating to such
Stackholder and any Partner of which he is a Stockholder.

SECTION 3.03. The Partner Shares and Milliwave Interests.

The Stockholders also make the representations and warranties contained in this
Section 3.03 to WinStar and WinStar Sub, but only with respect to matters relating to such

Stockholder and any Partner of which he is a Stockholder.

{a)  Owvpership. The Stockhc!ders are the registered and beneficial owners of

the Partner Shares outstanding on the date hereof and the Partners are the registered and beneficial
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awners of all of the Interests, in cach case free and clear of any Llen (as herelnafter defined)
whatsoever and subject to no restrictions with respect to the transferabllity thereof except as {o the
Federal and state securities laws, the FCC Rules (as herelnafter defined), the Amended and Restated
Limited Partnership Agreement of Milliwave dated as of May 30, 1996 {the "Patnership Agreement”),
and certaln Opllon Agreements, dated May 30, 1996 between certain Stockholders and Partners,
giving the Stockhalders the right to purchase the Partners' Interests ("Options"), Schedule A contains a
true and correct list of all the Partners and their respective Interests In Milliwave and a description of
the Options. Schedule B contains a true and correct list of all the Stockholders of each Partner and
will, at the Closing, contain the number of shares owned by, and the Merger Consideration payable
to, each Stockholder. The Stockholders presently have no intent to sell any of the WinStar Shares to

be issued to them as part of the Merger Consideration,

(b)  Capitalization. The Partner Shares owned by the Stockholders represent all
the issued and outstanding shares of the capital stock of the Partners and are duly authorized, validly
issued, fully paid and non-assessable. The Interests owned by the Partners represent all of the issued
and outstanding pantnership Interests of Milliwave. There are no options, warrants or other contractu-
al rights outstanding which require, or give any Person the right to require, the issuance of any capital
stock of any Partner or of any Interest in Milliwave, whether or not such rights are presently
exercisable, except for the Option Agreements and the Equity Holders Agreement, dated May 30,
1996, which would require the conversion of Milliwave into a corporation upon the GP's request, All
outstanding securities of the Partners and Milliwave were issued in compliance with all Federal and

state securities laws.

{c) No Dividends. There are no declared but unpaid dividends or dividend

arrearages on any of the Partner Shares,

SECTION 3.04. Compliance with | truments and Laws. Neither Milliwave nor any Partner is

in viglation of any term of its Certificate of Incerporation, or in material violation of its By-laws.
Neither Milliwave nor any Partner is in violation of the provisions of any mortgage, indenture,
contract, agreement, instrumenlt, judgmenl, decree, order, statute, rule or regulation lo which it is

subject and a violation of which could have a material adverse effect on its ability to perform its

1




obllgations under this Agreement or an the business of Milliwave. Milliwave is not In violation of any
applicable law, rule, regulation, order, writ or decree of any coutt or any governmental agency or

Instrumentality, where the consequences of such violation would be materially adverse to it.

SECTION 3.05. The Licenses and FCC Applications.

fa)  Except as noted on Schedule 3,05, Milllwave holds cach of the Licenses
granted to it as of the date hereof (the "Existing Licenses). Each of the Existing Licenses is in full force
and effect except for such conditions imposed generally by the FCC upon Licenses issued in the 38
GHz spectrum or conditions stated in the authorization, There are no pending petitions for
reconsideration of the grants of the Existing Licenses and the grants of the Existing Licenses have
become final orders, no longer subject to reconsideration by the FCC on lts own motion or to judictal
review, Milliwave has not been notified of any unresolved protest to the grants of the Existing

Licensas,

(b) A true and correct copy of Milliwave's (i} pending applications for Licenses
("ECC Applications"), as such FCC Applications have been modified or amended, and (i} Existing
Licenses has been furnished to WinStar, The statements made in the FCC Applications were true,
carrect and complete in all material respects at the time made and are true, correct and complete in all
material respects at the time of execution of this Agreement and include all disclosures required by the
FCC Rules with respect to relationships between any of the Milliwave Parties or other Persons who are
the holders of Licenses or FCC Applications therefor. Milliwave is the applicant of record with respect

to the FCC Applications which are pending,

{c)  Except pursuant to the Transaction Documents and as noted on Schedule
3.05, Milliwave has not granted any rights to other Persons under the Existing Licenses and FCC
Applications and retains the exclusive right to use the Existing Licenses and Licenses which may be
granted pursuant to the pending FCC Applications. Attached hereto as Schedule 3.05(c) is a list of all
reports on Form 494A which Milliwave has filed with the FCC with respect to the Existing Licenses,
copies of which have previously been furnished to WinStar. Milliwave has filed all such Forms 494A

and all reports required by 47 C.F.R. § 21.711 of the FCC Rules which it has been reguired to file.
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(ch  Except as set forth on Schedule 3.05, there are no agreements or
understandings existent or under negotiation between Milliwave and any other Person who s the

holder of a License or FCC Application.

SECTION 3,06, Assets and Liabllities.

(a) Schedule 3.06 contains a true and complete list as of the date of this
Agreement of (i) all malerlal assets owned by Milliwave other than the Existing Licenses and the FCC
Applications, and (i) all of the materlal liabilities or obligations of any kind, whether known or
unknown, absolute, accrued, contingent or otherwise, of Milliwave. Milliwave has not sold,

dividended or otherwise transferred any of its assets (including cash) since January 1, 1996.

(b)  Miiliwave has delivered to WinStar lts financial statements as of and for the
periods ended December 31, 1995 (audited) and March 31, 1996 (unaudited). The financial
statements have been prepared in accordance with GAAP throughout the periods indicated and fairly
present the financial condition of Milliwave at their respective dates and the results of the operation of

Milliwave for the periods covered thereby.,

{c)  Each of the Partner's only asset is its Interest in Milliwave. No Partner has
any liabilities of any nature whatsoever, except that certain Parthers owe money to certain
Stockholders, as evidenced by Promissory Notes, dated May 30, 1996, and described on Schedule B
hereto ("Notes") and except for liabilities of the general partner as a result of being a GP of Milliwave.
The Stockholders also make the representations and warranties contained in this Section 3.06(c) to
WinStar and WinStar Sub, but only with respect to matters relating to such Stockholder and any

Paniner of which he is a Stockholder.

SECTION 3.07,  Contracts. Except as set forth in Schedule 3.07, Milliwave does not have
any malerial contract, agreement, lease, permit, consent, license, registration, easement, obligation or
commitment {written or oral} of any nature whatsoever {collectively, "Contracts™), other than the

Licenses and the FCC Applications. Except as set forth on Schedule 3.07, each Contract is a valid and
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binding obligation of Milliwave, as the case may be, enforceable in accordance with lts terms (except
as the enforceability thereof may be limhted by any applicable bankruptcy, Insolvency or other laws
affecting creditors' rights generally or by general ptinciples of equlty, regardless of whether such
enforceability Is considered in equity or at law}, and Is In full force and effect (except for any Contracts
which by thelr terms expire afier the date hereof or are terminated after the date hereof in accordance
with the terms thereof) and Milliwave, to the best of the knowledge of the Milllwave Partles, any olher
party thereto, has not breached any materlal provision of, nor Is in default In any material respect
under the terms of (and, 1o the best of the knowledge of the Milliwave Parties, no condition exists
which, with the passage of time, the glving of notice, or both, would result in a default under the
terms of) any of the Contracts, except in each case, where the failure to be valid, binding, or in full
force and effect, or where any such breach, would not have a materlal adverse effect in Milliwave.

Milliwave has delivered true and complete coples of each of the Contracts to WinStar. No Pariner is a
party to any Contract except this Agreement, the Partnership Agreement and the purchase agreement
pursuant 1o which each Pariner purchased its Interest, Nates, Option Agreement and Equity Holders
Agreement. The GP shall not be deemed to be a party to a contract If it simply executed such contract

on behalf of Milliwave.

SECTION 3.08. Litigation. Except as set forth on Schedule 3.08, there are no actions, suits,
arbitrations or other proceedings pending or, to the best of the knowledge of the Milliwave Parties,
threatened against Milliwave or any Partner at law or in equity before any court, federal, state,
municipal or other governmental department or agency or other tribunal, except for such proceedings
which, if determined adversely to Milliwave or such Partner, would not have a material adverse effect
on Milliwave. Except as set forth on Schedule 3.08, neither Milliwave, any Partner nor any of their
respective property is subject to any order, judgment, injunction or decree, except for such which

would not have a material adverse effect on Milliwave.

SECTION 3.09. Tax Liabilities. Milliwave and each of the Partners has filed all Federal, state
and local Tax reports and returns required by any law or regulation to be filed by it and for which the
faiture to file would have a material adverse effect on it, and has either duly paid all Taxes, duties, and
charges indicated as being due on the basis of such returns and reports, or will have made adequate

provision for the payment thereof, and the assessment of any material amount of additional Taxes in

14




excess of those paid and reported Is not reasonably expected.  There are no materal unresolved
questians or claims concernlng Tax labllity of Milllwave nor any of the Partners. Nelther Milliwave
nor any of lts Partners has been audited by any taxing authorlty and neither is currently Involved in
any such audit. Each Partner (other than C Corporations) has made or will make a timely election to
be treated as an S Corporation for federal income tax purposes and, to the exlent permitted in the
states In which they are subject to federal tax, for state corporale Income tax purpases, It is
understood and agreed that all federal, state and local tax reports and returns required 10 be filed with
respect to periods ending on or prior to the close of business on the Closing Date, shall be the
responsibility of Milllwave, the Partners and the Stockhalders, who shall also be responsible for
paying any taxes indicated as being owed thereon. Coples of any tax reports and retums to be filed
for the period ending on the Closing Date shall first be delivered to WinStar for review and comment,
The Stockholders also make the representations and warranties contained in this Section 3.09 to
WinStar and WinStar Sub, but only with respect to matters relating to such Stockholder and any
Partner of which he is a Stockholder (but not with respect to the GP in Its capacity as such).

SECTION 3.10. Consents and Approvals. The execution and delivery of this Agreement by
the Milliwave Parties do nol, and the performance of this Agreement and the consummation of the

transactions contemplated hereby by the Milliwave Parties will not, require any consent, approval,
authorization or other action by, or filing with or natification to, any governmental or regulatory
autherily or other third party not already obtained, other than (a) the consent of the FCC {the "ECC
Consent”), (b) the consent required under the Hart Scatt Rodino Antitrust Improvements Act {the "HSR
Consent"}, (c) the approvals and consents set forth in Schedule 3.10 (the "Other Approvals® and, with
the FCC Consent and the HSR Consent, the "Approvals"), and (d) such consents, approvals, authoriza-
tions or actions, which, if not obtained or taken, would not prevent any of the Milliwave Parties from
performing any of its material obligations under this Agreement or would not materially and adversely

affect Milliwave.

SECTION 3.11, Title to Properties. Subject to Section 3.05, Milliwave and each of the
Partners has good title to all its properties and assets. None of such propenties and assels is subject to
any encumbrance or adverse claim of any nature whatsoever, direct or indirect, whether accrued,

absolute, contingent or otherwise, other than liens imposed by law, including the FCC Rules, and
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llens which would net have ¢ material adverse effect on Milliwave, and the restriclions Imposed by

the Option Agreements,

SECTION 3.12. Employees; Labor Matters. Except as set forth In Schedule 3.13, neither

Milliwave nor any Partner has any employees, Schedule 3,13 also sets forth summary descriptions of
the material terms of all employment agreements to which Milliwave or any Pariner is a party, Except
as set forth in Schedule 3.13, no Stockholder recelves any salary ar other cash or other campensation

from Milliwave or any Partner as an officer, director, consultant, employet or otherwise,

SECTION 3.14, Brokers. No broker, finder or Investment banker Is entitled to any brokerage,
finder's or other fee or commission in connection with the transactions contemplated by this

Agreement based upon arrangements made by or on behalf of any of the Milliwave Parties.

SECTION 3.15. Regords. As of the date hereof, the books of account of Milllwave and the
Partners are, and, as of the Closing Date, the books of account of Miliwave and the Partners and the
minute books, stock certificate books and stock transfer ledgers of the Partners will be, complete and

carrecl in all materlai respects.

SECTION 3.16. Disclosure. No representation or warranty by the Milfiwave Parties
contained in this Agreement contains or wil contain any untrue statement of a material fact or omits

or will omit to state a material fact necessary in order 1o make the statements contained thereln not

misleading.

SECTION 3.17. Survival of Representations_and Warranties. The representations and

warranties of the Miliiwave Parties set forth in this Agreement shall terminate and be of no further

force and effect on the Closing Date, except that (i) the representations and warranties set forth in
Section 3.03 shall survive without limitation as to time; (i) the representations and warranties set forth
in Section 3.06(c) shall sursive for a period of one year from the Effective Time; and (iii) the
representalions and warranties in Section 3.09 shall survive until the expiration of the statute of
limitations with respect to each respective Tax. A claim made against a Milliwave Party for breach of

any representation and warranty {which claim may include reasonable attorneys fees) must be made
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prior to the termination of the applicable representation, as set forth above, Tha maximum exposure
of a Stockholder for breach of a representation or wartanty hereunder shall be limited to 60% of the

dollar amount of the Merger Conslderation he recelves he recelves on the Closing Date,

ARTICLE Iv

REPRESENTATIONS AND WARRANTIES OF WINSTAR

WinStar and Win5*ar Sub Jointly and severally represent and warrant as follows and

acknowledge that the Milliwave Parties are relying upon such representations and warrantles:

SECTION 4.01. Capitalizatlon of WinStar and WinStar Sub. The authorized capltal stock of

WinStar consists of {A) 75,000,000 shares of Common Stack, par value $.01 per share, of which
27,748,005 shares are Issued and outstanding, and {B) 15,000,000 shares of Preferred Stock, par value
$.01 per share, none of which are issued or outstanding, The authorized capital stock of WinStar Sub
consists of 200 shares of Common Stock, par value $.01 per share, of which 100 are issued and

outstanding.

SECTION 4.02. Corporate Existence and Power. Each of WinStar and WinStar Sub is a

corporation duly organized, validly exisling and in good standing under the law of the State of
Delaware, Each of WinStar and WinStar Sub has all requisite power to own, lease and operate its

properties and to carry on its business as now being conducted and as presently contemplated to be

conducted.

SECTION 4.03. Authority and Corporate Action, Each of WinStar and WinStar Sub has all

necessary power and authority to enter into this Agreement and to perform its obligations as
contemplated hereby. All corporate action necessary to be taken by WinStar and WinStar Sub to
authorize the execution, delivery and performance of this Agreement and all other agreements and
instruments delivered by WinStar and WinStar Sub in connection with this Agreement has been duly
and validly taken. Subject to the terms and conditions hereof, this Agreement constitutes the valid
and binding obligation of WinStar and WinStar Sub, enfarceable in accordance with its terms, except

as the enforceability thereof may be limited by any applicable bankruptcy, insolvency or other faws
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affecting creditors' rights generally or by general principles of equity, regardless of whether such
enforceability Is considered In equity or at law and except that enfarceabllity of any Indemnification
pravision may be limited under Federal and state securitles laws, The execution and delivery of this
Agreement by WinStar and WinStar Sub da not, and the performance will not, violate or result in any
default under any provision of its Certificate of Incorporation or By-Laws or any default under any
indenture, license or ather agreement to which WinStar and WinStar Sub Is a party or any law,
regulation, order, writ, Judgment or decree applicable 1o it and by which its abllity to consummate the

transactions hereunder would be adversely affected,

SECTION 4,04, WinStar Shares. The WinStar Shares to be Issued to the Stockholders as part
of the Merger Consideration will, upon Issuance in accordance with the terms of this Agreement, be

validly issued, fully pald and non-assessable,

SECTION 4.05. WinStar Public Information. WinStar has filed all reports required to be filed
by it pursuant to the Securities Exchange Act of 1934 (the "Exchange Act") since January 1, 1994 (the

"Exchange Act Reports”). All of the Exchange Act Reports were true and complete in all material
respects when filed. WinStar has provided Milliwave with copies of all of the Exchange Act Reports
and of its Prospectuses, dated June 14, 1996, included in its Registration Statements on Form S-3, as
filed with the Securities and Exchange Commission ("SEC") on that date (the "Prospectuses”). The
Prospectuses, as of their date, did not contain any untrue staterment of a material fact or omit to state
any material fact required to be stated therein or necessary to make the statements therein, in the light

of the circumstances under which they were made, not misleading,.

SECTION 4.06. Consents and Approvals. Except for the Approvals, all consents, approvals,
qualifications, orders, or authorizations of, or filings with, any governmental authority, required in
connection with (i) WinStar's and WinStar Sub's valid execution, delivery, or performance of this
Agreement, {ii) the issuance of the WinStar Shares, and {iif} the consummatian of the other transactions

contemplated on the part of WinStar by this Agreement, have been obtained or made.

SECTION 4.07.  Survival of Representations and Warranties. The representalions and

warranlies of WinStar and WinStar Sub set forth in this Agreement shall terminate on the Closing Date
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and be of na further force or effect, except that the representations and warrantias set forth In Section
.04 shall survive without limitation as to time, A clatm made agalnst WinStar for breach of any
representatlon and warranty {which clalm may includa reasonable attorneys fees) must be made prior

to the termination of the applicable representation, as set forth above.

ARTICLE V

ARDITIONAL AGREEMENTS
SECTION 5.01. Registration of WinStar Shares. No later than September 30, 1996, WinStar

and the Stockholders shall negotiate In good faith to enter into a Registration Rights Agreement
conlaining the terms described in Sections 5.01 and 5.02, below (but if no such agreement s
executed, Sections 5.01 and 5.02 shall control), Prior to January 1, 1998, WinStar shall file a registra-
tion statement with the SEC to register the WinStar Shares {and any shares lssued in respect of such
shares, e.g., In connection with splits, dividends, reclassifications, etc.) under the Securities Act of
1933, as amended (the "Acl"), or shall include the WinStar Shares in a registration staternent which
has been filed but not been declared effective if allowable under the Act and the rules promulgated
thereunder, so that they may be sold by ihe Stockholders (for purposes of this Section 5,01 and
Sections 5.02 and 5.03, (inciuding certain transferees of such Stockholders, each a "Holder" and
collectively the "Holders"} to the extent legally permissible. WinStar shall use its best efforts to cause
such registration statement to be declared effective by the SEC by March 31, 1998. WinStar shall bear
all fees and expenses incurred by it in connection with the preparation and filing of such registration
statement. Each Holder will pay all brokerage discounts and commissions with respect to the sale of
his WinStar Shares and any fees and expenses of separate counsel and accountants which may be
retained by the Holders. Notwithstanding the foregoing, WinStar shall have no cbligation hereunder
in connection with any registration on behalf of a Holder unless the Holder provides to WinStar such
information and documents with respect to his ownership of the WinStar Shares, compliance with the
law, manner of proposed disposition and such other matters as WinStar shall reasonably request for
disclosure in the registration statement. WinStar shall use its best efforts to keep such registration
stalement current and effective for such period as may be necessary until the Holder can freely sell in
the open market al! of his WinStar Shares under an exemption from the registration requirements, The

rights granted under this Section 5.01 shall survive any transaction of the type referred to in Section
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2.00ib).

SECTION 5.02, Indenification.

(@) WinStar will Indemnify and hold harmless, each Holder, #ts officers and
directors and each Person who cantrols a Holder (within the meaning of Section 15 of the Act or
Seclion 20(a) of the Exchange Act) agalnst all losses, claims, damages, labilities and expenses
{including reasonable attorneys' fees, costs and expenses) caused by any untrue or alleged untrue
statlement of material fact contained In any registration statement flled pursuant to Section 5.01,
prospectus or preliminary prospectus or any amendment thereof or supplement thereto or any
omisslon or alleged omission of a materlal fact requlred to be stated thereln or necessary to make the
statements therein not misleading, except insofar as the same are caused by or contained In any
Information furnished In writing to WinStar by such Holder for use thereln,

(b}  Each Holder will indemnify WinStar, its directors and officers and each
Person who controls WinStar (within the meaning of Section 15 of the Act or Section 20(a) of the
Exchange Act) against any losses, claims, damages, liabilities and expenses (including reasonable
attorneys' fees, costs and expenses) resulting from any untrue or alleged untrue statement of material
fact contained in the registration statement, prospectus or preliminary prospectus or any amendment
thereof or supplement thereto or any omission or alleged omission of a material fact required to be
stated therein or necessary to make the statements therein not misleading, but only to the extent that
such untrue statement or omission is contained in any information so furnished by such Halder in
wiiting which states that such information is for use in such registration statement, prospectus or

preliminary prospectus or any amendment or supplement thereto.

{c)  Any Person entitled to indemnification under this Section 5.02 will (@) give
prompt wrilten notice to the indemnifying party of any claim with respect to which it seeks
indemnification; provided, that the failure to give such notice shall not relieve the indemnifying party
of its obligations hereunder and (b) unless in such indemnified party's reasonable judgment a conflict
of interest between such indemnified and indemnifying parties may exist with respect to such claim,

permil such indemnifying party to assume the defense of such claim with counsel reasonably
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satlsfactory 1o the: indemnlfied party. if such defense s assumed, the indemnifying party will not be
subject to any Nabitity for any seltlement made by the indemnified party without Its consent thut such
consent will not be unreasonably withheld), An indemnlfying party who 1s nat entitled to, or elects
notto, assume the defense of a claim will not be obligated to pay the fees and expenses of more than

one counsel for each party indemnified by such Indemnifylng party with respect te such claim.

SECTION 5.03. Investment Representations.

(@)  Each Stockholder represents and warrants that he or she Is elther an
accredited investor under Regulalion D promulgated pursuant to the Act or is sufficiently sophisticated
and knowledgeable about business matters, or Is advised by a representative (who executes such
documents as may be reasonably requested by WinStar} that by his or her business or financial
experlence has such knowledge and experlence in financial and business matters, that he or she is

capable of evaluating the merits and risks of an investment in the WinStar Shares,

(b)  Each Stockholrer undersiands that the WinStar Shares will not have been
registered under the Act by the Closing Date and are offered pursuant to an exemption thereunder,
and that the issuance thereof has not been approved or disappraved by the SEC or by any other
Federal or state agency. No Stockholder will sell or transfer any WinStar Shares unless such sale ar
transfer is registered under the Act or exempt from registration thereunder. Each certificate

representing WinStar Shares shall bear the following legend:

The shares represented by this certificate have not been registered under the
Securities Act of 1933, as amended, and may not be sold, assigned, pledged
or . throw ise transferred or hypothecated except pursuant to an effective regis-
tration - 'ment under such Act or in accordance with an exemption from the
registratio: requirements thereof,

()  Each Stackholder acknowledges that he is acquiring the WinStar Shares for

his own account for investment and not on behalf of or for the benefit of any nther Person, trust,

eslate, or business organization and has no intention of distributing any WinStar Shares to others in
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violatlon of the Act.

(d}  Each Stockholder understands that he may be required to hold the WinStar
Shares indefinitely except to the extent any thereof are registered under the Act and sold by him in
accordance therewith, Each Stockholder understands that the WinStar Shares may also be subject to
resale restrictions imposed by the securlties laws of varlous states and may not be sold without

compllance with such laws,

(@) The Stockholders acknowledge that they have been given the opportunity
to ask questions of and to obtain documents from the executive officers and directors of WinStar
regarding the operations of WinStar and all such questions and documents have been answered and
provided to Holders' full satisfaction. Each Stockholder acknowledges receiving a copy of each of the

Exchange Act Reports and the Prospectuses.

SECTION 5.04. Financial Statements. The Stockholders and Milliwave wlir . ]
WinStar is a public company and may need to file with the SEC and other regulaton: o avdin: ),
unaudited and pro forma financial statements reflecting the Milliwave's and WinStar's of 1. ac (-
Accordingly, the Stockholders, Partners and Milliwave agree to cooperate with WinStar in this repe.iu
and to provide WinStar all information WinStar may reasonably request in that connection. In
furtherance of the foregoing, the Stockholders shall deliver to WinStar copies of audited financial
statements of Milliwave for each year ending after the date hereof and prior to the Closing Date, and
unaudited financial statements of Milliwave for each quarter ending after the date hereof and prior to
the Closing Dale, all of which shall be prepared in accordance with generally accepted accounting
principles throughout the periods indicated and fairly present the financial condition of Milliwave at
their respective dates and the results of operations of Milliwave for the periods covered thereby.,

SECTION 5.05. Operation of Milliwave's Business. Except as contemplated by this

Agreement and the other Transaction Documents, between the date hereof and the Closing Date,
Milliwave will conduct its business only in the ordinary course of such business and neither it nor the
Partners or Stockholders on their behaif will undenake any other activities without WinStar's express

written consent, including but not limited to any of the fol lowing:
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fa}  take any action which would make any of thelr representations or warran-

ties hereunder Incarrect immediately after such action (s 1akeny;

b) issue any Interest In Milliwave, any options, warrants or other rights to
purchase any Interest In Milliwave, any securlties or other instruments convertible or exchangeable
into Interest In Milllwave, or any other right, security or instrument which in any way, shape or form
grants 1o the holder thereof an Interest or the right to acquire an Interest In Milliwave;

() sell, assign, transfer, pledge, hypothecale or otherwise dispose or
encumber any Interest in Milliwave or enter Into any agreement or other arrangement to make any

such dispesition or encumbrance;

(d) declare any dividend or make any distribution on the outstanding Milliwave

Interests or directly or indirectly redeem or purchase any of the outstanding Interest;

{e) incur any indebtedness on behalf of Milliwave which is not prepayable at the
Closing, or grant any liens or security interests in any of Miiliwave's assets (other than to secure

indebtedness permitted hereunder): or

{fi  guaranty any debts of their affiliates,

SECTION 5.06. Prosecution of FCC Consent: Disclosure.

@  Unless the Parties have otherwise agreed, no later than ten days after the
date on which at least one transmission path has been installed in 80% of the service areas covered by
Licenses owned by Milliwave on such date, Milliwave, upon the written request of WinStar, will make
such filings and take such other actions as are reasonabile and necessary to obtain the FCC Consent
and shall thereafter diligently prosecute the FCC Consent until it is obtained; provided, however, that

Milliwave shall be entitled to unilaterally file for FCC Consent at such time as 100% of the Licenses
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hisve been constructed,

(b)  The Parties shall cooperate with each ather to enable them to make such
regulatory fillngs and take such other actlons as they deem necessary or appropriate lo disclose the
existence of this Agreement and the Transactions and the relationships of the Parties, When
practicable, each Party shall give the other Parties at least three Business Days' advance written notice

of any such filings it proposes to make with the FCC.

SECTION 5.07. FCC Applications. Subject to the FCC Rules, the Milliwave Partles shall use
their reasonable cfforts to abtain approval of the FCC Applications which have heretofore been filed
by Milliwave. Milliwave and WinStar shall use reasonable efforts 1o resolve the mutual exclusivity
between thelr pending applications In the Las Vegas and Santa Rosa markels by Milliwave dismissing
its applications In Las Vegas and WinStar dismissing its application in Santa Rose in the event that the
FCC lifts the freeze in the filing of application amendments prior to the termination of this Agreement.
Except as provided in this Section 5.07, nothing in this Agreement is intended or shall be construed 10
preclude either party, during the term of this Agreement, from preparing or filing any amendments to
reduce the size of any 38 GHz application in any market area, whether or not such applications are in

conflict with the other party.

SECTION 5.08. Reports. Between the date hereof and the Closing Date, Milliwave shall
furnish to WinStar monthly financial and operating statements, periodic reports describing the status of
the FCC Applications, Licenses and applications for the FCC Consents and Other Approvals and filings

on Form 494A and such other information as WinStar may reasonably request.

SECTION 5,09,  Intentionally Omitted

SECTION 5.10.  Ancillary Agreements. Concurrently with the execution of this Agreement,

Milliwave and WinStar Wireless, Inc. shall enter into (i} a Transmission Path Lease Agreement, and (i)

a Services Agreement,

SECTION 5,11, Boards of Directors. Prompitly after the Closing Date, WinStar's Board of

24




Directors shall be expanded and Dennis R. Pairick shall be appolnted as a member thereof,
SECTION 5,12, Intentionally omitted,

SECTION 5.13. Acgess lo Information. Between the date of this Agreement and the Closing
Date, Milliwave, the Partners, WinStar and WinStar Sub wili permit the other Parties and their

Representatives (i) reasonable access durlng normal business hours to all of thelr books, recards,
financlal and operating data, reports and other related materlals, offices and other facitities and

propertles; and {li) to make such Inspections and coples thereof as they may reasonably request.

SECTION 5,14, No Other Negotiations. Until the carlier of the Closing or the termination
of this Agreement, none of the Milllwave Parties shall (a) solich, encourage, direcily or indirectly, any
Inquiries, discussions or proposals for, (b) continue, propose or enter into any negotlations or
discussions looking loward or (c} except as contemplated by this Agreement, enler Into any agreement
or understanding providing for any acquisition of any Interest in Miltiwave or of a substantia! portion
of its assets, nar shall any of the Milliwave Partles provide any information to any Person for the
purpose of evaluating or delermining whether to make or pursue any such inquiries or proposals with
respect to any such acquisition. The Milliwave Parties shall immediately notify WinStar of any such
realistic, material inquirfes or proposals or requests for information for such purpose and shall provide
WinStar with written summaries thereof which shall include identification of the Persons making such

inquiries,

SECTION 5,15,  No Securities Transactions. The Milliwave Parties shall not engage in any
transactions involving the securities of WinStar during the period commencing on the date hereof and
terminating on the sixtieth day after the Closing Date, Each of Milliwave and the Partners shall use its
best efforts 1o require cach of its officers, directors, employees, agents and Representatives to comply

with the foregoing requirement.

SECTION 5.16.  Disclosure of Certain Matters. From the date hereof through the Closing

Date, each Party shall give the other Parties prompt written notice of any event or development that

occurs that {a) had it existed or been known on the date hereof would have been required to be
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disclosed under this Agreement, (b) would cause any of the representations and warranties of the Party
contained herein to be Inaccurate or otherwise misteading, (c) gives the Party any reason to believe
that any of the condltions set forth in Article VI wiil not be satisfled, or {d) Is of a nature that s or may

be materially adverse to the operations, prospects or conditton (financlal or atherwise) of such Party,

SECTION 5.17.  Confidentiallty. The Mitliwave Partles, on the one hand, and WinStar and
WinStar Sub, on the other hand, shall hold and shall cause their respective Representatives to hold In
strict confidence, unless compelled to disclose by the FCC, the SEC or by other judiclal or administra-
live process or by other requirements of law, all documents and information concerning the other
Party furnished it by such other Party or its Representatives In connection with the Transactions
(except to the extent that such information can be shown to have been () previously known by the
Party to which It was furnished, (b) in the public domain through no fault of such Party or (c) later
lawfully acquired from olher sources, which saurce is not the agent of the other Party, by the Party to
which it was furnished), and each Party shall not release or disclose such information to any other
Person, except its Representatives in connection with this Agreement, Notwithstanding the foregoing,
WinStar shall be entitled to disclose such matters as it is required to disclose to meet its legal obliga-
tlions under the securities laws. In addition, subject to the same exceptions as are set forth in the first
sentence of this Section 5.17, the Stockholders shall hold and shall cause their respective
Representatives to hold in strict confidence all documents and information obtained by them
concerning the businesses of Milliwave including, without limitation, financial information, trade

secrets and "know-how,” customers, suppliers and methadologies.

SECTION 5.18. Other Information. If in order to properly prepare documents required to be
filed with governmental authorities or its financial statements, it is necessary that a Party be furnished
with additional information and such information is in the possession of the other Party, such other
Party agrees to furnish such information if it is reasonably available in a timely manner to the Party

requiring such information, at the znst and expense of the Party being furnished such information,

SECTION 5.19. Repulatory and Other Autharizations. Each Party will use its best efforts to

obtain the FCC Consent and all other autherizations, consents, orders and approvals of all Federal,

state and other regulatory bodies and officials that may be or become necessary for the performance of
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its obligations pursuant to this Agreement and will cooperate fully with the other Party In promptly
seeking to obtain all such authorlzatlons, consents, orders and approvals, Notwithstanding anything
ta the contrary in this Agreement, positions taken by a Party in filings with the FCC in connection with
any rule making proceeding ar other action by the FCC which may have an adverse impact upon any
other Party herelo (except with respect to obtaining the FCC Consent or otherwlisa relating to the
abillty of a Party to consummate the Transactions) shafl not be deemed to be a breach of any
abligation or condition Incumbent upon a Party pursuant to this Agreement or any of the other

Fransaction Documents,

SECTION 5.20. Cooperatlon; Best Efforts: Further Action. Subject to the terms and conditions

of this Agreement, each Party shall cooperate with the other and shali use its best effonts to take, or
cause 10 be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable
to consummate the Transactions, including the execution and delivery of any additional instruments
necessary 1o consummate the Transactions. €ach of the Parties shall execute such documents and
other papers and take such further actions as may be reasonably required or desirable to carry out the
pravisians hereof and the Transactions and to fulfill the conditions incumbent upon them under this

Agreement and the other Transaction Documents,

SECTION 5.21. Schedules. The Parties shall have thi: obligation 1o supplement or amend,
not less (requently than quarterly, the Schedules being delivered concurrently with the execution of
this Agreement and annexed hereto with respect to any matter hereafter arising or discovered which, if
existing or known at the date of this Agreement, would have been required to be set forth or described
in the Schedules. The obligations of the Parties to amend or supplement the Schedules being
delivered herewith shall terminate on the Closing Date. Notwithstanding any such amendment or
supplementation, for purposes of Sections 6.02(a) and 6.03(a), the representations and warranties of
the Parties shall be made with reference to the Schedules as they exist at the time of execution of this

Agreement,

SECTION 5.22. Exchange Act Reports. WinStar shall promptly furnish Milliwave with copies
of all reports filed by WinStar with the SEC after the dale of this Agreement pursuant to the provisions

of the Exchange Act.
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SECTION 5.23. Termination of Agreeraents. On or before the Closing Date, all agreements
between Milliwave and any of its officers, directors, employees or consultants shall be terminated.

SECTION 5.24.  H$R Filing. Promptly after the executlon of this Agreement, the Panies
hereto shall cooperate with each other in order to make the necessary filings required to obtain HSR
Approval. Each Party shall bear its own professional fees with respect to such filing, but WinStar and
WinStar Sub, on the one hand, and the Milliwave Parties, on the other hand, shall equally share the

filing fees with respect therelo,

SECTION 5.25.  Legal Opinions. Concurrently with the execution of this Agreement,
WinStar shall have received an opinion reasonably acceptable to WinStar from Paul, Hastings,

Janafsky & Walker.

SECTION 5.26. Release of Claims. By his execution of this Agreement, each Stockholder and
Partner unconditionally releases Milliwave, and each Stockholder unconditionally releases each
Partner, effective as of the Closing Date, from all obligations and liabilities owed to such Stockholder

or Partner by the releasee as shall exist on the Clasing Date.

SECTION 5,27, Non-Compete. For a period of two years from the Closing Date, none of the
Milliwave Parties {except for those who are Class B Limited Partners of Milliwave or Stockholders of
such Partners) shall engage (in any capacity) in any business which applies for, acquires, licenses,
leases or otherwise exploits the 38 GHz band of the radio spectrum; provided that passive ownership

of up 1o 1% of the equity of a company in such business shall not violate this Section.

SECTION 5.28. Notes; Optigns; Miscellaneous. (a) No Stockholder shall exercise its Option
prior to the Closing Date or the earlier termination of this Agreement. Prior lo the Closing Date, each
Stockholder will contribute its Note to the capital of its respective Partner and such Partner shall

acquire the Option from the Stackholder.

(b)  The GP shall not exercise its right under the Equity Holders Agreement to force
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the Partnership to convert Into a corporation prior 1o the Closing Date or the earller termination of this

Agreement,

SECTION 5.29 |nconsistent Docyments, The Milllwave Parties acknowledge that WinStar
has not been given the opportunity to review certain Contracts and other agreements materlal to lis

business and capltal structure, Including the Notes and Options. The Milliwave Partles agree that {I) to
the extent any Contract or other agreement to which any of them is a party comalns terms Inconsistent
with the terms contained in this Agreement, that this Agreement shall control; and (i) that they wilt not
exerclse any right under any Contract or other agreement detrimental ta WinStar's rights hereunder or
‘which may otherwise impair or restrict the ability of WinStar to consummate the transactions

contemplated hereby,

ARTICLE Vi

CONDITIONS PRECEDENT TO THE MERGER
SECTION 6.01. Conditions to Each Party's Qbligations. The respeclive abligations of each

Party to consummate the Merger and the ather Transactions shall be subject to the fulfillment at or

prior to the Closing Date of the following conditions:

(a) No Governmental Or Regulation. There shall not be in effect any
order, decree or injunction {whether preliminary, final or appealable} of a United States Federal or
state court of competent jurisdiction, and no rule or regulation shall have been enacted or

promulgated by any governmental authority or agency, that prohibits consummation of the Merger.

(b} Approvals. All Approvals required for the consummation of the Merger,
including but not {imited to the FCC C onsent and HSR approval, shall have bee: granted.

SECTION 6.02. Conditions to the Obligations of WinStar. The obligations of WinStar and

WinStar Sub to consummate the Merger and the Transactions shall be subject to the satisfaction or

waiver, on or before the Closing Date, of each of the following conditions:
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)  Representatlons and Warranties: Covepants.  The representations and

warrantles of the Milllwave Parties contained in this Agreement shall be true and correel in all materlal
respects as of the Closing Date, with the same force and ceifect as if made as of the Closing Date
(except where the faiture to be so true and correct, singly or in the aggregate, would not have a
materlal adverse offect on Milliwave); and all the covenants contained in this Agreement to be
complied with by the Milliwave Parties on or before the Closing Date shall have been complicd with
in all material respects (except where the failure to so comply, singly or In the aggregate, would not
have a materlal adverse effect on Milliwave), and WinStar shal bave recelved a certificate of the

Stockholders and Milllwave 1o such effect,

(b)  Legal Opinjons. WinStar shall have received legal opinions from
Goodwin, Procter & Hoar, LLP {or other counsel reasonably acceptable to WinStar) with respect 1o
corporate and simllar matters, and of Paul, Hastings, Janofsky & Walker with respect to FCC related

matters, in forms customary for transactions of this nature.

SECTION 6.03. Conditions 1o the Qbligations of the Milliwave Parties. The obligations of the

Milliwave Parties to consummate tt + Merger and the Transactions shall be subject to the satisfaction

ar waiver, an or before the Closing Date, of each of the following conditions:

{a)  Representations and Warranties; Covenants. The representations and

warranties of WinStar and WinStar Sub contained in this Agreement shall be true and correct in all
material respects as of the Closing Date, with the same force and effect as if made as of the Closing
Date {except where the failure to be true and correct, singly or in the aggregate, would not have a
material adverse effect on Milliwave); and all the covenants contained in this Agreement to be
complied with by WinStar and WinStar Sub on or before the Closing Date shall have been complied
with {except where the failure to so comply, singly or in the aggregate, would not have a material
adverse effect on Milliwave, and Milliwave), and the Stockholders shall have received a certificate of

WinStar to such effect.

(b)  Legal Opinion. The Milliwave Parties shall have received a legal opinion

from Graubard Mollen & Miller in form customary for transactions of this nature.
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()  Delisting. To the extent that the Merger Consideration s paid in whole or
In part with WinStar Shares, WinStar's Common Stack must be (1) reglstered undor the Securltles
Exchange Act of 1934; and (H) quoted on the Nasdag National Market or Hlsted on of the New York
Stock Exchange or the American Stock Exchange: provided, hawever, that if the Milliwave Parles
determine to terminate this Agreement as a result of the fallure by WinStar to mect this condition, then
WinStar shall have the right to pay the Merger Consideration In cash and avold termination; provided
further, however, that if WinStar determines to so pay in cash, each of the Milliwave Parties shall have
the option to have the Merger Consideration paid to them in cash, In WinStar Shares or any

comblnation thereof.
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ARTICLE VII
INDEMNIFICATION
Intentionally Qmitted.

ARTICLE VIN
TERMINATION

SECTION 8.01, Methods of Termination. The transactions contemplated hereln may be

terminated and/or abandoned at any time but not later than the Closing:
{a) by mutual written consent of WinStar and Milliwave;

(b) by either WinStar or Milliwave, if the Closing has not occurred by
December 31, 1997 (or by such other date as may be agreed to from time to time by written
agreement of WinStar and Milllwave Parties); provided, however, that the right 1o terminate this
Agreement under this Section 8,01(b) shall not be available either WinStar or Milliwave if the other
Party has the right to terminate uncler Section 8.01(c) or (d).

(c) by Milliwave, (i} if WinStar or the WinStar Sub shall have breached any of
the covenants in Article V hereof in any material respect except where such breach could not have a
material adverse effect on the Milliwave Parties or WinStar, or on the ability of the Parties to
consummate the transactions contemplated by this Agreement, (i) if the representations and
warranties of WinStar and WinStar Sub contained in this Agreement shall not be true and correct in all
material respects at the time made except where the failure to be so true and correct, singly or in the
aggregate, could not have a material adverse effect on the Milliwave Parties or WinStar, or on the
ability of the Part:2s to consummate the transactions contemplated by this Agreement, or (iii} if such
representations and warranties shall not be true and correct in all material respects at and as of the
Clasing Date as though such representations and warranties were made again at and as of the Closing
Date, except to the extent that such representations are made herein as of a specific date prior to the
Closing Date and except where the failure to be so true and correct, singly or in the aggregate, could

not have a material adverse effect on the Milliwave Parties or WinStar, or on the ability of the Parties
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to consummate the transactions contemplated by this Agreement, and In any such event, if such
breach s subject to cure, WinStar has not cured such broach within 10 businoss tays of the
Stackholders' notice of an Intent to terminate, or (iv) WinStar commences any case, proceeding or
other actlon (A) relating to bankruptey, insolvency, reorganization or relief of debtors, seeking (o have
an order for relief entered with respect 1o It or secking to adjudic ate it a bankrupt or Insolvent, or
seeking reorganization, arrangement, adjustment, liquidatien, dissolution, composltion or other rellof
wilh respect to It or lts debts, or {B) seeking appaintment of a receiver, trustee, custodian or other
similar officiat for it or for all or any substantial part of its property, or shall make a general assignment
for the benefit of its creditors, or there shall be commenced agatnst WinStar any case, proceeding or
ather action of a nature referred to In clause (A) above or seeking Issuance of a warrant of attachment,
execullon, distraint or similar process agalnst all or any substantial part of its property, which case,
proceeding or other action (x) results in the eniry of an order for rellef or {y) remains undismissed,
undischarged or unbonded for a period of 120 days or {iv) if Milllwave terminates the Services

Agreement with WinStar Wireless;

() by WinStar, (i) if any of the Milliwave Parties shall have breached any of
the covenants in Article V hereof in any material respect except where such breach could not have a
material adverse effect on Milliwave, WinStar or WinStar Sub, or on the ability of the Parties lo
consummate the transaction contemplated by this Agreement or (i) if the representations and
warranties of the Milliwave Parties contained in this Agreement shall not be true and correct in all
respects at the time made and except where the failure 1o be so true and correct, singly or in the
aggregate, could not have a material adverse effect on Milliwave, WinStar or WinStar Sub, or on the
ability of the Parties to consummate the transaction contemplated hereby, or (iii) if such representa-
tions and warranties shall not be true and carrect in all material respects at and as of the Closing Date
as Ihough such representations and warranties were made again at and as of the Closing Date, except
tu the extent that such representations are made herein as of a specific date prior to the Closing Date
except where the failure to be so true and correct, singly or in the aggregate, could not have a material
adverse effect on Milliwave, WinStar or WinStar Sub, or on the ability of the Parties to consummate
the transaction contemplated hereby, and in any such event, if such breach is subject to cure, the
Milliwave Parties have not cured such breach within 10 Business Days of WinStar's notice of an intent

toferminate; provided, however, that the failure of Milliwave ta timely construct an initial link in any
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market as to which Milllwave recelved a Fallure 1o Construct Notice under the Services Agreen.ont

shall not be deemed material,

() by Milliwave (1) under Section 2.01(a) If WinStar determines not to pay the
Maximum Increase, or (i} if the average last sale price of WinStar common stock for any 30

cansecutive trading days after December 31, 1996 §s less than $16-2/3.

SECTION 8.02.  Effect of Termination. In the event of termination and abandonment by
WinStar or by Milliwave, or both, pursuant to Section 8.01 hereof, written notice thereof shall
forthwith be glven to the other Party and all further obligations of the Partles shall terminate, no Party
shall have any right against the other Party hereto, except as set forth in this Section 8,02, and each
Party shall bear its own costs and expenses. If the transactions contemplaled by this Agreement are

terminated and/or abandoned as provided herein:

(@) If this Agreement s terminated by Milliwave pursuant to Section 8.01(c) or
by WinStar pursuant to Section 8.01(d), the terminating Party's right to pursue all legal and equitable
remedies for specific performance, breach of contract or atherwise, Including, without limitation,
damages relating thereto, shall survive such termination unimpaired, it belng acknowledged and
agreed by the Parties that the business of Mililwave and WinStar are of a special, unigue and
extraordinary character and that any breach will cause irreparable injury to the non-breaching Party
for which money damages will not provide a wholly adequate remedy; provided, however, that the
maximum monetary expasure of a Stockholder under this section shall be limited to his pro rata share

(based on equity in Milliwave) of the fair market value of Milliwave.

(b) Each Party hereto will return all documents, work papers and other
malerial {and all copies thereof) of the other Party relating to the transactions contemnplated hereby,

whether so obtained before or after the execution hereaf, to the Party furnishing the same; and
tc) Al confidential information received by a Party with respect to the

business of the other Party shall be treated in accordance with Svction 5.1 7, which shall survive such

termination or abandonment.
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ARTICLE IX
DEFINITIONS

SECTION 9.01. Certain Refined Terms. As used In this Agreement, the following terms shall

have the following meanings:

"Affillate" means, with respect to a Party, a Person controlled by, controlling or under

common contral with such Party.

"Busingss Day" means a day of the year on which banks are not required or authorized to be
closed in the City of New York,

“Ramages" means the daoliar amount of any loss, damage, expense or liabllity, Including,
without limilation, reasonable attorneys' fees and disbursements incurred by an Indemnified Party In
any action or proceeding between the Indemnified Party and the Indemnifying Party or between the
indemnified Party and a third Party, which is determined (as provided in Article VII} to have been
suslained, suffered or incurred by a Party or Milliwave and to have arisen from or in connection with
an evenl or stale of facts which Is subject to indemnification under this Agreement; the amount of
Damages shall be the amount finally determined by a coun of campetent jurisdiction or appropriate
governmental administrative agency (after the exbaustion of all appeals) or the amount agreed to upon
settlement in accardance with the terms of this Agreement, if a Third Party Claim, or by the Parties, if a

Direct Claim (as hereinafter defined).
“Liens” means any lien, claim, charge, restriction or encumbrance.

"Panty" means WinStar and/or WinStar Sub, on the one hand, and the Stockholders, Partners
and/or Milliwave, on the other hand (collectively, "Parties"}.

“Person” means an individual, partnership, corporation, joint venture, unincorporated

organization, cooperative or a governmental entity or agency thereof.
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“Rencesentatives” of elther Party means such Party's omployees, accountants, auditors,

acluartes, counsel, financlal advisors, bankers, Investmuent bankers and consultants,

"Tax" or "Taxes" means ail income, gross receipts, sales, stock Iransfer, excise, bulk transfer,
use, employment, franchise, profits, property or other taxes, fees, stamp taxes and dutles, assessments,
levies or charges of any kind whatsoever (whether payable directly or by withholding), together with
any Interest and any penaltles, additions to tax or additional amounts imposed by any taxing authority

wlth respect thereto,

"Third Paty Clalm" means a claim, demand, suit, proceeding or action ("Claim" by a Person,

firm, corporation or government entlty other than a Party hereto or any affillate of such Party,

"Iransaciion Documents” means this Agreement, the Plan of Merger and the other agreements
and documents contemplated hereby and thereby,

"Transactions" means the Merger and the other transactions contemplaled by the Transaction

Documents.

ARTICLE X

GENERAL PROVISIONS

SECTION 10.01. Expenses. Except as otherwise provided herein, all costs and expenses,
including, without limitation, fees and disbursements of Representalives, incurred in connection with
this Agreement and the transactions contemplated hereby shall be paid by the Party incurring such

costs and expenses,

SECTION 10.02. Notices. All notices and other communications given or made pursuant

hereto shall be in writing and shall be deemed to have been duly given or made as of the date
delivered or mailed if delivered Personally or by nationally recognized courier or mailed by registered

mail (postage prepaid, return receipt requested) or by telecopy ta the Parties at the following addresses
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for at such other address for a Pary as shall be specified by like notice, except that notices of changes

al address shall be effective upon recetpy:

(I 1o the Mllliwave Partlos:

Millilwavr imited Partnership
Altentle gnnis R, Patrick
1776 F o, N\W,, #850
Washii,,,,. 0.C, 20006
Telecopier No.: (202) 331-1731

with a copy to:

Goodwin, Procter & Hoar, LLP
Attentlon: Laura Hodges Taylor, P.C.
Exchange Place

Boston, Massachusetts 02109
Telecopier No.: (617} 523-1231

{  If to WinStar or WinStar Sub:

230 Park Avenue

Suite 3126

New York, New York 10169
Attention: Timothy R, Graham
Telecopier No.: 212-867-1565

with a copy to:

Graubard Mollen & Miller

600 Third Avenue

New York, New York 10016
Attention: David Alan Miller, Esq.
Telecopier No.: 212-687-6989

SECTION 10.03. Press_Release; Public Announcements. Neither the Stockholders, the

Pariners nor Milliwave shall make any press release or other public announcement in respect of this
Agreement or the Iransactions contemplated herein. WinStar shall not make any such announcement

or release without Milliwave's prior approval, which shall not be unreasonably withheld,
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SECTION 10,04, Amendmenl. This Agreement may not be amended or modifled excepl by
an Instrument in welting signotd by the Partles, which tnsteument shall thereupon be binding upon all

the Partles,

SECTION 10.05. Waiver. At any time prior to the Closing, any Party may (a) extend the time
for the performance of any of the obligations ar other acts of the other Partles, (b) waive any
fnaccuracies in the representations and warranties contained hereln or in any document delivered
pursuant hereto and {c) waive compliance with any of the agreements or conditions contained herein,
Any such extension or walver shall be vaiid only if set forth in an Instrument in writing signed by the

Party to be bound thereby,

SECTION 10.06, Headings. The headings contained in this Agreement are for reference
purposes only and shall not affect In any way the meaning or Interpretation of this Agreement,

SECTION 10.07.  Severability. If any term or other pravision of this Agreement Is Invalid,
illegal or incapable of being enforced by any rule of law or public policy or violates FCC Rules, all
other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so
long as the ecanomic or legal substance of the transactions contemplated hereby is not affected in any
manner adverse lo any Party, Upon such determination that any term or other provision is invalid,
illegal or incapable of being enforced, the Panles shall negotiate in good faith to modify this
Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable

manner to the end that transactions contemplated hereby are fulfilled to the extent possible.

SECTION 10.08, Entire Agreement; Conflict. This Agreement and the Schedules and Exhibits

hereto constitute the entire agreement and supersede all prior agreements and undertakings, both
written and oral, among the Stockholders, Milliwave and WinStar with respect to the subject matter
hereof and, except as otherwise expressly provided herein, are not intended to confer upon any other

Person any rights or remedies hereunder.

SECTION 10.09. Benefit. This Agreement shall inure to the benefit of and be binding upon

the successors and assigns of the Parties.
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SECTION 10,10. Governing Law: Jurlsdiction. This Agreement shall be governed by, and

construee In accordance with, the law of the State of Delaware, without regard to principles of
confilcts of law, except that the DGCL shall govern thase matters affecting the constituent corporations
to the Merger as provided for thereln, The Partles agree that any action or proceeding arlsing oul of or
in any way relating to this Agreement or the other Transaction Dacuments shall be brought in the

courts of the State of Delaware and irrevocably submit to such jurisdiction, which jurisdiction shall be
exclusive, The Parties waive all objections 1o such exclusive Jurlsdiction and that such courts
constltute an inconvenlent forum, Process or summons In any such action or proceeding may be
served by registered mail, return recelpl requested, postage prepald, addressed to a Party at the
address set forth in Section 10,02, Such malling shall be deemed personal service and shall be

deemed made upon the Party served upon the first attempt at delivery if such attempt is refused.

SECTION 10.1%, interparts.  This Agreement may be executed in one or more
counterparts, and by the different Parties in separate counterparts, each of which when executed shall
be deemed to be an original but all of which when taken together shall constitute one and the same

agreement,

SECTION 10.12. Consenl. Whenever any consent, decision, authorization or agreement
("Blessing”) of the Milliwave Parties is required hereunder, such Blessing can be given by the GP on

behalf of all the other Milliwave Parties,
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be oxecuted as of
the date first written above,

WINSTAR COMMUNICATIONS, INC.

o)

Name: wiccie 3 RCunAmMA, 74
T“Ie' Criirebio + Lo

WINSTAR MILLIWAVE, INC,

KP’(’

ame a2 Gy Ao,

The undersigned agrees to act as
Escrow Agent under Section 2,01(b)

GRAUBARD MOLLEN & MILLER

| A

David Alan Miller, tsq.

06/29/96 J:39AM 34 CAWP-DOCSWINSTARWILLIWAVIMERCER NEW




MILLIWAVE LIMITED PARTNERSHIP

By Milliwave Cgmmunications Corp,,

Oennd R Pulrick
Pres dmt




GENERAL PARTNER

MILLIWAVE COMMUNICATIONS CORP,

[MQM (apeac
Name: Denns R. Palrick
Title: Pres,dent

TABOR HILL CORP,

By:

Thomas Domencich

S. CRISTEN CORP.

By:

Schuyler Riley

ADF CORP.

By:
Alex Felker




GENERAL PARTNER

MILLIWAVE COMMUNICATIONS CORP.

By:

Name!
Tide:

SERIES A LIMITED PARTNERS

TABOR zlLL CORP.
By: l M
Thomas Domencich

PATRICOM CORP.

By:

'Dcnnis Patrick

S. CRISTEN CORP.

By:

Schuyler Riley

ADF CORP.

By:

'Alex Felker

IR
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MILLIWAVE COMMUNICATIONS CORP,

By:

SERIES A LIMITED PARTNERS

TABOR HILL CORP.

By:

Thomas Domencich

PATRICOM CORP.

By:

Dennis Patrick

S. CRISTEN CORP.

By: :
Schuyler %éy \)

ADF CORP,

By:

Alex Felker




1 IARTNE

MILLIWAVE COMMUNICATIONS CORP.

By:

SERIES A LIMITED PARTNERS

TABOR HILL CORP,

By:
Thomas Domencich
PATRICOM CORP.

By:
Dennis Patrick

5. CRISTEN CORP.

By:
Schuyler Riley

7

Alex Feiker




