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Execuilon Copy

FIFTH AMENDED AND RESTATED
ARTICLES OF INCOHPORATION OF
RETATE INVESTMENT CONCEPTS, INC,

Pursuant to the provisions of §§ 607.1006 and 6571607 of the Florida Business
Corporation Act, the undersigned corporation, pursuant io a resolution duly adapted
by its board of divectors anid with the agproval of the stockholders, herehy mdopis the

JoBowing Amended ard Restated Avtieles of Incorporation including an amendmnent
parsuant to Fla. Stase, § 607.0602 relating to the adoption by the board of directors of
& series of shares and the establishment of the relative rights and preferences thereof.

ARTICLE I
NAME g ?_g?. o
The name of this Corporation shall be: - < e
T o
RETAIL INVESTMENT CONCEPTS, INC. P e ‘;‘__
ARTICLE II 02 5 o
DURATION L X
@2
Thiz Corporation’s existence began on July 25, 1994 and shall continue untit ¥ o=
termimation by ihe act of directors or otherwise by law. ;m -t
ARTICLE ITI
PURPOSE

This Cotporation may engage in uny activity or business permitted under the laws
of the United States, the State of Florida, and any foreign jurisdiction in whick it qualifies
1o do business,

ARTICLE IV
CAPITAL 5TOCK

This Corporation is authorized to lsgue:
A

Two hundred ten million {210,000,000) shares of {US §.01) par value per
share common stock, 10 be known, as “Common Stock”.

Subject to first obtaining a Special Preferved Approval, the Board of Directors
shail have the authority to increase or decraase the amaunt of Conymion Stack mithorized

by the Corporation, bt in no svent shall the aumber of authorized shares of Common
Stock be less than the greater of the number of shares of Commeon Stock then outstanding
of that number of shares of Cornmon Stock which, when added to the number of the

ZISTTEISvS
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issued and outstanding shares of Common Stock, is required to permit the full conversion
of any and all clasees of convertible stock then issued and outstanding, plus the issuance
of any shares of Commen Stock beld in treasury, the completion of the issuance of
subscribed but unissned shares of Common Stock and the issuancs of shares designated
to be issued under any qualified or non-qualified stock plan of the Corporation.

Except as may be otherwise provided in the tenms of these Articles of
Incorporation, in the provisions of the Fourth Amended and Restated Voting and Co-Sale
Agreement, dated as of June 27, 2003, among the Corporation and certain of its
stockholders (the “Voiing Agreement™, or by law, holders of Common Stock shall vats
together with all ather ¢lasses or series of stock of the Corporation 2s & single class on all
actions to be taken by the sharcholders of the Corporation. Holders of Common Stock of
the Corporation shall be entitled to virte that number of sheres which shall equal the
number of shares of Common Stock which such person holds on matters submitted to s
vote at 2 meeting of stockholdars.

B. One hundred forty-five million (143,000,000) shares of {(US §.01) par
value per share preferred stock to be designated and known as the “Series E-1 Preferred
Stock”, fifty-fAve milion (55,000,000} shares of (US $.01) par value per share preferred
stock 1o be designated and known as the “Series E-2 Preferred Stock”, and six million
seven hundred fifty (6,750,000) shares of (US $.01) par value per share preferred stock to
be designated and known as the “Series E-3 Preferred Stock™. The Series E-1 Preferved
Stock, the Series E-2 Preferred Stock, and the Series E-3 Preferred Stock sre sommetimes
referred to collectively as the “Preferred Stock™). The voting powers, designations,
preferences, rights, qualifications, limitations and restrictions with respect to the
Preferred Stock shall be az follows:

1. Voting. (2) General. Except a3 may be otherwise provided in these
Axticles of Tocorporation, in the provisions of the Yoting Agresment, or by law, the
Preferred Stock shall vote together with all other clasges and series of stock of the
Corparation as a single class on all actions to be taken by the stockhalders of the
Corporation. Rach share of Praferred Stock shall entitle the holder thereof to such
ounther of votes per share on cach such action as shall equal the tumber of shares of
Common Stock into which the Preferred Stock held hy such holder is convertible
(rounded to the nearsst whole share),

2. Distobutign Preference. {a) Subject to Article IV{B)(3), the Comoration
may make distributions of any type (whether dividends, returns of capital, liquidation,
Non-Cash Diisivibutions or otherwiss), In the case of 8 Won-Cesh Distribytion, the vatue
of the aset or property will be the fair market value of such asset or property (ax
detenmined by a majority of the Board, in consultation, if appropriate, with qualified
experts or advisors), less 15% of such fair market value. Such distributions shall be made
in the following order of priority:

ZIS176I9u14 HO03000222050 4
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FIRST, to the holders of Series E-1 Preferved Stock, an amount per share
up to the Series E-1 Distribution Preference (adjusted as set forth in Article IV(B)(3):

SECOND, to the extent available, {o the holders of Serics E-2 Prefemmed
Stock an amount per share up to the Serics E-2 Distribution Preference {adjusted as set
forth in Arficle IV(B)(3); and

THIRD, to the extent available, fo all holders of Preferred and Common
Stock of the Corporation on a share for share basis.

(»)  From and after such time as the Corporation shall have distributed an
smount equal to the aggregate Preferred Distribution Preference, the Corporation shall
tozke al! distributions in accordance with clause THIRD above.

3. Special Distribution. The Corporation shal! not, and shall not permit its
Subsidiaries tn, euter intn any Hungarian Transaction valued at less than $12,000,600
except with prior Special Prefarred Approval. If there is a permitted Hungarian
Transaction prior to May 31, 2004 for which the Corporation receives proceeds of less
than $12,000,000 but more than $10,000,000, or 8 Hungarian Transaction on or after May
31, 2004 for which the Corporation receives proceeds of less than §10,000,000 then the
proceeds of such sale shall be distributed as set forth in Article IV(B)(2) hereof, Ifthere
is  Hungarian Transaction priot to May 31, 2004 for which the Corporation receives
praceeds of $10,000,000 or less, then 50% of the proceeds of such sale, up to an amount
equal to the aggregate Series E-1 Distribution Prefevence, shall be distrbuted as a special
per share dividend ratably to the holders of Series E-1 Preferred Stock and 50% of the
proceeds of such sale, up to 2n zmount equal to the aggregate Serieg E-2 Distribugdon
Preference, shall be distributed as a special dividend ratably (on a share for share basis) to
the holders of Series -2 Preferred Stock, provided thet the amounts digtributzble
pursuant to this Article IV(B)(3) will be reduced (x) in the case of any share of Sexies E-i
Preferred Stock, by smounts disiributed as Series E-1 Disiribution Preference pursuant {9
Articte TV{B)(2) and (y) in the case of sny share of Series E-2 Preferred Stock, by
amounts distributed as Series E-2 Distribution Preference with respest fo such share
pursnant 1o Article IV(BY2). Any proceeds of the Hungarian Transaction that are not
distributed after applivation of this Article [V(B)X3) shall by distributed in accordance
with Acticle IV(BY(2). The amounts disiributable parsuant to Article TV(B)(2) shall be
redused (%} in the case of any share of Series E-1 Preferred Stock, by amounts distribated
with respect to such share pursuant to this Article IV(B)(3), as Serics E-! Diatribution
Preference and () in the case of any share of Series B-2 Preferred Stock, by amounts
distributed pursugnt to this Article TV(B)3) as Series B-2 Distribution Preference.

2151763514 HO3600222050 4
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4. Restrictions.

{a}  Except where the vole or written consent of the holders of a greater
number of shares of the Corporation is required by law, by the Voting Agreement or by
these Articles of Incorporarion, and in addition to any other vote required by law or these
Articles of Incorporation, without prior Special Preferred Approval, the Corporation will
nog:

(i Creats or authorize the craation af any additionsl class or series of
ghares of stock uniless the same ranks junior to the Preferred Stock as to the
distribution of assets upon a Liquidation Event, or increase the authorized amount
of the Preferred Stock or increass the authorized amount of any additionaj class ot
series of shares of stock, or creste or authorize any obligation or security
convertible into shares of Prefesred Stock or into shares of any other class or
series of stock, whether any such creation, suthorization or increase ghall be by
means of amendment to the Arficles of Incarporation or by merger, consolidation
ot othatwise,

(i}  Consent to any Liguidation Event or Partial Liguidation Event;
(i)  File voluntary bankruptoy;
{iv)  Amend, slter or repeel its Articles of Incorporation or By-laws;

(v)  Purchase ot set aside any sums for the purchase of, or pay ay
gividend or make any dietribution on, any shares of stock other than the Series
E-l and Series B-2 Preferred Stock; or

{viy Redeem or otherwise acquire any shares of Preferred Stock except
pursuant to & purchase offer made based on the order of preference in Article IV
(BY(2) to all holders of the shares of Preferred Stock on the basis of the aggregate
number of ontstanding shares of Preferred Stock then held by each such holder,

{b)  The Take-Along Rights, the Drag-Along Rights, the Rights of First
Refisal, md the Righis of First Offer set forth in the Vating Agreament, a8 may be
amended from time to time in accordance with its terms, are hereby incorporated by
reference and made applicabie to sl] shares of the capital stock of the Corporation
whether ot not the holder of such shares it a party to such agreement. The Corporation
shall keep & copy of such agreement at its offices, and shall provide a copy o any
stackholder that requests in writing to receive a copy.

5 Convergions, The holders of shares of Preferyed Stock shall have the
following conversion rights:

ZI51TBINIA HO3000222050 4
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{a)  Right to Convert. Subject to the tenms and conditions of this Articls IV
(BX3}, the holder of any share or shares of Preferred Stock shall have the right, at its
aption at any time, to conver! any such shares of Preferred $tock into such nember of
fully paid and nonassessable shares of Common Stock 2s is obtained by (3} muitiplving
the mumber of shares of Preferred Stock so to be converted by one (1), and (i) dividing
the resuiting product by the conversion ratio of one {1) per share of, in case an adjustraent
of such ratio has taken place pursuant to the further provisions of this Article (FVY(B)(5),
then by the conversion ratic as 1ast adjusted and in effect at the date snv share or sharss
of Preferred Stock are surrendered for conversion (such ratio, the “Conversion Ratio™).
Such rights of conversion shall be exercised by the holder thereof by giving written
notice that the holder elects to convert a stated mimber of shares of Preferred Stock into
Crimon Stock and by surrender of a certificate or certificates for the shares so to be
converted to e Corporation at its principal office {or such other office or agency of the
Corpomation as the Corporation may designate by noties in writing to the holders of the
Preferred Stock) at any time during its usual business hours on the date set forth in such
notice, together with 2 statement of the name or names (with address) in which the
certificate or certificates for ghares of Common Stock shell be issued.

() Issuance of Cectificates; Time Conversion Bffected. Promptly after the
receipt of the written notice raferred to in Article IV(B)(5)(2) and swrrender of the
certificate or certificates for the share or shares of Preferred Stock 1o he converted, the
Corporation shall issue and deliver, or cause fo be issned and delivered, o the holder,
registered in such name or names as such holder may dircot, & certificate or certificates
for the number of whole shares of Common Stock, issnable npon the conversion of such
share or shares of Preferred Siock, To the cxtent pemitted by law, such conversion shall
be deemed to have been effected and the Conversion Ratic shall be determined as of the
close of business on the date on which such written notice shall have been received by the
Corporation and the certificate or certificates for such share or shares shall have been
surrenidered aa aforesaid, and at such time the rights of the holder of such share or sharss
of Preferred Stock shall cease, and the person or persons in whose name or names any
certificate or certificates for sharas of Commeon Stock, shall be issuable upon such
conversion shall be deemed to have become the holder or bolders of record of the shares
represented theysby,

(¢}  Eragtional Shares; Dividends; Partial Convergion. No fractional shares
shall be issued upon conversion of Preferred Stock into Common Stack, and no payment
or adjustment shall be made upon any conversion on account of any cash dividends on
the Common Stock, issued upon such conversion. At the time of each conversion, the
Corporstion shail pay in cash an smount equal to all accrued and unpaid dividends for the
Preferred Stock and Common Stock, If the mumber of shares of Praferred Stock
represented by the ceriificate or certificates swrrendersd pursuant to Article IV(B)(5)(2)
exceeds the number of shars converted, the Corporation shall, upon such conversion,
execute and deliver to the holder, at the expense of the Corporation, a new cartificats or

Z1517838vis HO3000222050 4
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certificates for the mumber of shares of Preferred Stock represented by the certificate or
certificates murendered which are not to be converted, If any fractional share of
Common Stock, would, except for the provisions of the first sentence of this Article
TV{BY3)<), be delivered upon such conversion, the Corporation, in lieu of deliveting
such fractiopal shave, shall pay to the holder surrendering the Prefermred Stock for
conversion an arnount in cash equal to the eurrent market prics of such fractional share as
determined in good faith by the Board of Directors of the Corporation.

(&}  Subdivision or Combination of Commen Stogk. If the Corporation shall at
any time subdivide {by any stock split, stock dividend or otherwise) its outstanding shares
of Commeon Stock, nio a greater number of shares, the Conversion Ratio in effset
immediately prior to such subdivision shall be proportionately reduced, and, conversely,
if the outstanding shares of Common Stock, shall be combined into a smaller number of
shares, the Conversion Ratio in effect immediately prior to such combination shall be
proportionately increaszed,

(¢}  Reorganization or Reclassification. Ifany capital reorganization or
reclassification of the capital stock of the Corporation shall be effected in such 2 way ihat
holders of Corrmon Stock shall be entitled to receive stock, securities or assets with
respert to or in exchange for Common Stock, then, &s & condition of such reorganization
or reclassification, Jawful and adegnaie provisions shall be made whereby each holder of
a share or shares of Preferred Stock shall thereupon have the right to receive, wpon the
basjz sud upon the terms and conditions specified hetein and in lizu of the shares of
Commen Stock, immediately theretofore receivable upon the conversion of snch share or
shares of Preferred Stock, such shares of stock, securities or assets a8 may be issned or
payeble with respect to or in exchange for a number of outstanding shares of such
Common Stock, equal to the number of shares of such Common Stock, immediately
theretofore receivable upon such conversion had such reorganization or reclassification
not taken place, and in any such case appropriats provisions shall be made with respect to
tha rights snd intereste of such holder to the end that the provisions hereof (inchiding
without limitation pravisions for adjurtments of the Conversion Ratic) shall thereafier be
applicable, a5 nearly as may be, in relation to sny shares of stock, securities or assects
thersafter deliverable upon the exereiss of such ¢onversion rights,

(f)  Notice of Adiustment. Upon any adjustment of the Conversion Ratio,
them and in cach such case the Corporation shall give written notice thereof, by delivery
in person against receipt, cerfified or registered mail, retun receipt requested, telecopier
or telex with electronic confinmation of transmizsion, addressed to each holder of shares
of Preferred Stock at the address of such holder as shown an the books of the
Corporation, which notice shall state the Conversion Ratio resulting from such
adiustment, setting forth in reasonable detail the method upon which such ealculation is
based.

21517539v14 HG3000222050 4
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() Other Notices. Incase at any lime:

s} the Corporation shall declare any dividend upon its Common Stock
or Preferzed Stock payable in cash or stock or make any other distribution to the
kolders of its Common Stock;

{ii)  the Corporation shall offer for subscription pro rats to the holders
of its Common $tock or Preferred Stock any additional shares of stock of any
tlags or other rights;

(iify  thers shall be any capital recrganization or reclassification of the
capital stock of the Corporation, or & consolidation or merger of the Corporation
with or into another entity or entities, or a salc, lease, sbandonment, transfer ot
other disposition of 81 or substantially all its agsels; or

(iv}  there shall be & voluntary or involuntary dissolution, liquidation or
winding up of the Corporation;

then, In any one or mors of sald cases, the Corporation shall give, by delivery in persan
against receipt, certificd or registered mail, retirn receipt requested, telecopier or telex
with electonic confirmation of receipt, addressed to each holder of any shares of
Preferred Stock or Common Stock at the address of such holder as shown on the baoks of
the Corporation, (a) at least twenty (20) business days® prior written natice of the date an
which the books of the Cerporation shall close or a record shall be taken for such
dividend, distribution or subscription rights or for detormining rights to vote In respect of
any such reorganization, reclassification, consolidation, taerger, disposition, dissolution,
liquidation or winding up, and (b} in the case of any such reorganization, reclassification,
cansolidation, merget, dispositdon, dissolution, liquidation or winding up, at least twenty
(20) business days® prior written notice of the datc when the same shall taks place. Such
potice in accordance with the foregoing clause (a) shall alss specify, in the case of any
such dividend, distribution or subscription tiphts, the date on which the holders of
Common Stock, shall be entitled thereto and such notice in gocordance with the foregoing
olause (b) shall also specify the date on which the holders of Common Stock and
Preferred Stock, as the case may be, shall be entitled to exchangs their Common Stock
and Preferred Stock, as the case may be, for securities or other property deliverable upon
such reorganization, reclassification, consolidation, merger, disposition, dissolution,
liquidation or winding up, as the czse may be.

&) Srock 1o Be Reserved, ‘The Corporation will at all times rescree and keep
available out of its authorized Coramon Stock, selely for the purpose of issuance upon
the conversion of Preferred Stock as herein provided, such number of shares of Common
Stock as shall then be issuable upon the conversion of all outstanding shares of Preferred
Stock. The Corporation covenants that all shares of Common Stock which shall be so

21517834 HO3000222050 4
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issued shall be duly and validly issued and fully paid and nonasscssable and fres from all
taxes, liens and charges with respect to the issne thereof, and, without limiting the
generality of the foregoing, the Corporation covenants that it will fom time to time take
all such action as may bea requisite to assure that the par value per share of the Common
Stock, is &t all times equal to or less than the Conversion Ratio in effect at the time. The
Comoration will take all such action a8 may be necessary to assure that all such shares of
Common Stock may be so issued withont violation of any applicable law or regulation, or
of any requirernent of any national securities exchange upon which the Common Stock
may be listed. The Corporation will not take any action which results in any adjustment
of the Conversion Ratio if the total number of shares of Common Stock issued and
issushle gfter such action upon conversion of the Preferred Stock would exceed the total
number of shares of Commen Stock then authorized by these Articles of Incorporation.
Provided, however, that in such an event, the Corporation will forthwith take such
corporate action as may be necessary to increase its avthorized but unissved shares of
Common Stock to such namber of shares as shall be sufficient for such purposes.

{ii  NoReissusnee of Prefarred Stock. Shares of Preferred Stock which sre
converted into shares of Common Stock, as provided herein shall be ratived and shall not
be reigsued.

i Issug Tax. The issuance of certificates for shares of Comumon Stock npon
conversion of Preferred Stock shall be made without charge to the holders thereof for any
issuance tax in respect thereof, provided that the Corporation shall not be required to pay
any tax which may be payable in respect of any trangfey involved in the issuance and
delivery of any certificate in a name other than that of the holder of the Preferred Stock
which is being converted,

(k) Closing of Books. The Corporation will at no time close its transfer books
against the transfer of any Preferred Stock or of any shares of Common Stock issued or
iggnebls upon the conversion of any shares of Preferred Stock in any manner which
interferes with the timely conversion of such Preferred Stock, except as may otherwise be
required to comply with applicable securities laws.

{)  Definition of Comrmon Stack. As used in this Article TV{B)3), the term
“Common Stock”™ shatl mean and include the Corparation’s authorized Common Stock,
par value 5.01 per share, as constituted on the date of filing of these teyms of the
Preferred Stock, and shall also include any capital stock of any class of the Corporation
thereafter anthorized which shall not be limited to 3 fixed sum or pereantage in respect of
the rights of the holders thersof to panicipats in dividends or in the distribution of assets
upon the voluntary or involutstary liquidation, dissolution or winding up of the

Cerporation.

29617630014 HO3000222050 4
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(m) Mandatorv Conversion. Notwithstanding any provision to the contrary
comtained herein, if at any time following the payment in full of the Sedes B-1
Distribution Preference and the Series H-2 Distribution Preference in accordance with
Article TV(B)(2), (i) the Corporation shall effect a firm commpitment underwritten public
offering of shares of Common Stock in which the aggregate price pald for such shares by
the public shall be at Icast $35,000,000, or (if} with prior Specia! Preferred Approval,
effecive upon (%} the closing of the sale of such shares by the Corporation pursuant to
such public offering, or {¥) immediately following such Special Prefemed Approval, as
the: case may be, and without any further required action on the part of such holders or the
Corparation, all ontstanding shares of Preferred Stock shall automatically convert to
shares of Cammon Stovk, on the terms set forih in this Article IV{BX(3). Holders of
shares of Preferred Stock so converted may detiver to the Corporation at its principal
office (or such other office or agency of the Corporation a3 the Corporation may
designate by notice in writing to such holders) during its usnal business hours, the
certificate or certificates for the shares so convertad, As promptly as practicable
thereafier, the Corporation shalf issue and deliver to such holder a certificate or
certifficates for the number of whole shares of Common Stock to which such holder is
entitled, together with any cash dividends and payment ini licu of fractional shares to
which such holder may be entitled pursuant fo Aticle IV(B)(S)c). Until such timeasz
holder of ahares of Prefirred Stock shall surrender his or its certificates therefor 2s
provided above, such certificates shall be deewied 10 represent the shares of Commion
Stock to which such holder shall be entitled upon the surrender thereof,

6. Definitions. For purposes of thess Articles of Incorporation,

“Affiliate” means any Person directly or indirectly controlling or controlled by or
under direci or indirect commeon control with the Corporation; provided, howevey, that
notwithstending the foregoing, the Corporation shall not be considered an Affiliats of the
Stockholders and the Stockholders shall not be vonsidered Affiliates of the Corporation.
Por the purposes of this definition, “conirol,” when nsed with respect to any Person
means the possession, directly or indirectly, of the power to direct or cause the direction
of the managament and palicies of such Person, whether through the ownership of voting
securities, by contract or otherwise; and the terms “controlling” and “controtled” have
meanings comrelative to the foregoing.

“Fully Converted Basis™ means, as of any date of determination, the vumber of
sharas of Common Stock that would be issued in respect of 2 specified munber of shares
of Preferred Stock or other securities upon conversion, exercise or exchange of suck
Preferred Stock or other securities that are convertible, cxercisable or exchangeable inte
or for (whether directly or indirectly) shares of Common Stock.

“Bungatian Operations” means Blso roda Superstote K, the Corporation’s
subgsidiary in Hungary, its affiliates, and its subsidiaries.

2151763av14 HO3000222050 4
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)

ion" means any action by the Corporation or by the
Hungarian Opepatiops, inclnding, without limitation, the sale of substantial asseisora
substantial amowt of shares, the liquidation, the dissolution or any business cotubination,
in each case, of the Humgarian Operations, the proceeds of which may be distributed i
the Corporation by the Hhangariae Operations,

“Liguidation Event” means any of the following events:

{a}  The acquitition of 2 majority of voting stock of the Corporatian through
the consolidation or merger of the Corporation into or with any other entity or entities
which results in the exchange of outstanding shares of the Corporation for securities or
other consideration issued or paid or caused tn be issued or paid by any such ¢ntity or
affiliate thereof {other than a merger o reincorporate the Corporation in & different
Jurisdiction); ’

(5)  The sale, lease, abandonment, transfer or other disposition by the
Corporation of all or substantially all of its assets;

(c}  Anyissnance or sale of the capital stock of the Corporation by any party
which results in a change of contral of the Corporation such that after sush issuance or
gale, the holders of the capital stock of the Cotporation on Juze 27, 2003 own leas then
50.1% of the capital stock of the Corporation {an & Fully Converted Basis); or

{d)  The voluntary or involmtary liquidation, dissolution or winding up of the
Corporation.

“Magter Agzeement” means the Master Purchase and Exchenge Agreement, dated
as of June 27, 2003, among the Corporation and several purchasers,

“Non-Cash Distributions” means distributions of assets or property other then
cash,

“Partial Liguidation Event” means the following:

(2)  The acquisition of a majority of voting stock of an AMiliate through the
consolidation or merger of ah Affiliate into or with any other entity or entities which
results in the exchange of outstanding shares of the Affiliate for securities or other
consideration issved or paid or caused to be iasued or paid by any such entity or affiliate
thereof (other than 2 merger to reincorporate the Affiliate in a different jurisdiction, or the
merger or consolidation of existing subsidiaries into each other ot into the Corporation);

(b)  The sale, lease, abandonment, tranafer or other disposition by an Affiliate
of all or substantially all of its assets;

10
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{c}  Anyissuance or sale of the capital stock of an Affiliate by any party which
results in a change of control of the Affiliate such that aficr such issuance or sale, the
holders of the capital stock of such Affiliate on June 27, 2003 own less than 50.1% of the
capitat stock of the Affiliate (on 2 Fully Converted Basis); or

{d)  The voluntary or involuntary liquidation, dissolution or winding up of an
Affiliate. ’

“Pezaon” means an'individual, corporation, trust, partnership, joint venture,
undncorporated organization, government agency or any agency or political subdivision
theveof or other entity,

“Breferred Distribution Preference” means, a per share amount, equal to the Series
E-1 Distribution Preference and Scries E-2 Diistribution Preference,

“Series E-1 Digiribution Preference” means, as of any date of determination, 2 per
share amount equal to: (i) the balance of (A} 125% of any amounts invested in the
Corporation pursuant to Sections 1.01{b) and 1.04 of the Master Agreement less (B) any
prior distributions made by the Corporation pursuant to Articls IV(B){2) hercof or Article
IV({B)(3) hereof in respect to the Sertes B-1 Distribution Praferense divided by (i) the
number of the then-ouistanding shares of Series E-1 Preferred Stock.

“Series B-2 Distribution Preference™ means, as of any date of determination, a per
share amount equal to: (1) the balance of (A} §7,000,000 less {B) any prior distributiens
made by the Corporation pursuant to Article IV{B)(2) heteof or Article IV(B)(3} hereof
in respect to the Series E-2 Distribution Preference divided by (i) the number of the (hen-
ouistanding shares of Saries B-2 Preferred Stock,

“Special Preferred Approval” means an affirmative vote of holders, at a mesting
specifically called for such purpose or by written consent, squal to at least 75% of issned
and outstanding Series B-1 Preftmed Stock and Serics E-2 Proforred Stock, voting 83 8
single class with each holder entited to one vols per share, provided that at such time 48
there is no Secries B-1 Preferred Stock issued and outstanding, then a Special Preferred
Approval shali ba olitained on the affirmative vate, al a teeting specifically called for
such purpos¢ or by written consent, of holders of shares representing at least 75% of the
g of (1) the issued and outstanding Common Stock and (i} that mymber of shares of
Common Stock into which classes or series of stock convertible into Coramon Stock may
be converted at such time, voting as a single class on a Fully Converted Basis, whether or
not comverted,

“Stockholders” means the Preferred Stockholders and the Common Stockholders,

3]
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ARTICLEV
PRINCIPAL OFFICE OF BUSINESS

The principal office atd address of business of the Corporation are:

2333 Ponce de Leon Boulevasd, Baite 600
{oral Gables, Florida 33134

ARTICLE V]I
REGISTERED OFFICE AND AGERT

The strect address of the registered office of this Corporation is:

2333 Ponce de Leon Boulevard, Suite 500
Coral Gables, Florida 33134

The tame of the registered agent available for services of process at that address
is Alan H. Potamkin,

ARTICLE VII
BOARD OF DIRECTORS

The Cotporstion shall have at Jeast three (3) Directors, The number of Dirsctors
may be increased or decreased from time to time in accordance with the By-Laws and the
Voting Apresment but shall never be less than three (3) and without prior Special
Preferred Approval, shall never be more than five {5},

Subject to Article TV(B){4) hereof and the provisions of the Voting Agreement,
the Board of Directors shall have the authority to catablish the preferences, limitations,
and relative rights of any class of shares as authorized in these Articles of Incorporation
before the issuance of any shares of that class; or one or mora seties with in z class before
the iauance of any shares of that series.

The Coerporation shall indemnify and hold harmiess its officers and directors to
the fultest extent perminted by Florida Law either now or hereafler,

ARTICLE VIl
BY-LAWS

The power to adopt, alter, amend or repeal By-laws shall be vested in the Board

of Directors subject to the restrictions detailed in the terms and provisions of Article IV
above entitled “CAPTITAL STOCK",

12
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These Amended and Restated Articles of Incorporation were duly approved by
the unanimous written consent of the board of directors and stockholders of the
Comoration in gocordance with Fla. Sat. §§ 607.0602, 607.1003, 607.1006 and
607.1007 om the 27th day of June, 2003.

The foregoing Fifth Amended and Restated Articies of Incorporation restate and
integrate and amend in accordance with §607.1006 of the Florida Statutes the provisions
of the Articles of Incorpotation as theretofore amended.

ARTICLEIX
AMENDMENTS

These Articles of Incorperation may not be modified, amended, ¢changed,
discharged or terminated unless approved in writing by both {a) an instrument in writing,
signed by stockholders holding st least 75% of the outstanding shares of capital stock of
ibe Corporation {calculated on a Fully Converted Basis, whether or not converted) and
(b) a Special Preferred Approval; provided that if any such action would have a material
discriminatory disproportionate adverse impact on any stockhulder when compared to
other stockholders of the same class, such action would require the express approval of
the affected stockholder; and provided further that any amendment io this Articie IX
would require the consent of the holdars of 95% of the then-cutstanding shares of the
Comoration’s capital stock (calculated on a Fully Converted Basis, whether or not
zonverted). For purposes of this Asticle IX, outstanding convertible promissory notes or
warants of the Corporation held by any stockholder, if any, shall be treated ss converted
or exgrcised.

ARTICLE X
LIABILITY OF DIRECTORS

No director of the Corporation shall be pereonally Hable for monetary damages to
the Corpuration or any other person for any statement, vota, decision, action, or failure to
act, Tegarding corporate management or policy, by such director, provided that nothing
conttained in this Article shall eliminate or limit the Bability of a director for any treach
or failure to perform such director’s duties as a direetor constituting () a viclation of the
criminal law, unless such dircctor had reasonable cause to believe that such conduct was
lawful or had o reasonable canse to believe that such conduct was unlawful, {if} any
transaction from which the director derived an improper personal benefit, either directly
or indirectly, (iii} 2 circumstance under which Sestion 607.0834 of the Fiorida Business
Corporation Act is applicable, (iv} in & proceeding by or it the ight of the Corporation or
& sharcholder, conseious disregard for the best interest of the Corporation, or willful
misconduct, or (v} in & proceeding by or in the right of someone other the Corporztion or
a shareholder, recklessness or an act or omigsion which was committed in bad faith or

13
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with malicious purpose or in a manner exhibiting wanton and willful disregard of humisn
rights, safety or property.

14
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IN WITNESS WHEREQF, the undersigned has cxecuted these Fifth Amended
and Restated Articles of Incorporation this 27th day of June, 2003 and such amended
Articles shall be effective as of noon on the 27th day of June, 2003.

RETAIL INVESTMENT CONCEPTS,
INC,

By:

Namc:
Title:

15
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1N WITNESS WHEREDE, the nndomigned has eventsd these Fifth Asnerded
mnd Restated Articles of Tncutporation s 27 th day of June, mmmm
Anticles shall be effcotivo a6 of nwon on the 2&'!!:&2&0!’.’!“,2003

RETAL INVESTMENT CONTEME,

NG,
Title: SRS
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