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BANKS.COM, INC. Division of Corporations
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SUBJECT: BANKS.COM, INC.
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days or your f£iling will be considered abandoned.
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call (850) 245-6050.

Sylvia Gilbert FAX Rud. #: H12000171495
Raegulatory Specialist II Letter Numbar: 512300017745
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JFIRST: The pame and jurfidiction. of fio. surviving -corpotation. is ‘Banksicom, -Tnc., .8 Fiorida
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be exocuted by a duly authorized officer as of this 28™ day of June, 2012.

98/bB  39%d

BANKS.COM. INC.,
a Florida corporation

IN WITNESS WHEREOF, cach of the parties to the merger has caused these Articles of Merger to

gﬂ&i M @QQMMQ.Q

Signature of Officer

Name: Daniel M. O'Donnell
Title: Chairman and Chief Executive Officer

REMARK FLORIDA, INC.,
a Florida corporation

Signature of Officer

Name: Bradley T. Ziguner
Title: President
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_ IN WITRESS WHEREOF, sach of the partjésto ths murger hagesused-thess Articlen-of Méetto
beréxecited by & daly: autficrized offiedt a5 of this 28% day of g 2012,

"BANKSCOM, INC,
-8 Flofida corporation

St Ofos

‘Nagier Daniel MoO'Donnell
Thle: Chainman and Chlef Bxecutive Officer

‘REMARK FLORIDA, IN,,
a.-ﬁ&idaf’d&parwm-

“Title: Presidet
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EXHIBIT A
Plan of Merger
TSee attached]

L9/58 3owd NOTLYH0400 1D Z6HIEEQSI8 EZ:p1 Z1BZ/8BZ/90



i
i
i
|
|
!

AGREEMEiW‘ AND PLAN OF MERGER
© AMONG
REMARK MEDIA, INC.,
REMARK FLORIDA, INC,
AND

ANKS.COM, INC,

Da ,as of Fehruary 26, 2012

!
!
{
1
:
'
!
i
i
i
i
|
!
i
|
+
é
i
{
!

4821.5683.0318.5

j

£9/96 Fowd | ‘
NOILOH04M00 1D Z6@SEE9598 ET:PT ZIBZ/BT/98



TABLE OF CONTENTS
Page

ARTICLE I The Merger ...co.cveeniinnnrreceecsseenenes vttty I S vrcerere S o
1.1 The Merger....ccoviinnns s PR sty OPVE PO
12 Effective Time. occovrcvercvmrcriorens dormeserrsns s ras e sret s atssnas peasirearen prrseseiret st renan 2
13 Closing. vanarmsmirinnisnneees vensere st nares et O S R .
14  Directors and Officers of the Survwmg Corporation. ......ceveeree. soarnenenes e rraenraneans

ARTICLE 11 Merger Consideration; COnversion of S10CK........ccvuverivrcrmnmresirrassevanstsasrmssertssens
2.1  Conversion of Company Stock, .. VNN
2.2 Cash Consideration for Shares af Company Preferred Stock.
2.3 Disposition of Certificates and Book-Entry B3 1521 U Ov S
2.4  Withholding Rights. ...... e tenE A SIS I YR L hra s r A b bar TSR R s e eaerens
2.5  Appraisal Rights................. ban i s s st Ae et vy AR Netm e s eae SRR |
26  Tax and Accounting Consequences. ....cuwiemnnne. S eressrnas S R rrsvsnne

7
ARTICLE INl Representations and Warranties of the Company ... teresieassn s annnst e rrayaioten]
8
-8

1
-

ntnintoiv v

3.1  Existence; Good Stending; Authority; Compliance wx:h Law ................................... -
3.2 Authorization, Takeover Laws, Vahduy and Effect of Agreemems S

33  Capitalization.... st bbb et eeteruiette e bRt e s rees i an nanat s emmnne it tes 9
3.4  Subsidiaries... 10
3.5  Other lnterests. err s e e s et s et s smaavacssssaraseanansnrsnsrnansanrvensesns ]
3.6  Consents and Approvala' No Vlolmons ettt see s sastsasanissenrasaserorss 1 0
3.8 Liﬂgation..... ............................. i resrnssase N venrteenner s enes PR v 12
39 Absence of Cortain ChANEES. vt sineire i s tresessssrsstasssresssasaassomnsassssssssssisessers L 2
JI0  TAXES. vcrirerrarmmitsmsirisnniesn s snessarsarsmse st sensasas st nsssessrsesnes e prens e sssvesesevenssnenees |3
3.11 Pmperues U PSR VUV VU OO I
kR Enwronmenml Matr.crs. BRSPS OUTY ORISR [
3.13 Employee Benefit Plans erbesiarasseesieaerevTareeseterrab enssraassonrRnrsnansinsesarasravemsraescrer LOF
3.14 Laborand Emp!oyment Matters. . OO VU O PTOTY |
3.15 No Brokers... rermgbarbar s reeed s R e sa s b saer v pa Sam e rea R e em arbdtee ey erERS SRR I
3.16 Opcrahons ........ SO w17
3.17 Material Contrgets.....cconn.... treserreresrsesnans virenesernens — trsnsmeestatgmsenerassnssasssaersnssss 1 8
3.19 Proxy Statement Company Informatlon et st seemars st easesrsreseneees L O
3.20 No Payments to Employees, Officers, D:rectors or Consultants. rebeseseast e s ont s st 20
3.21  TIntellectual PrOPerty....cewverssersens rireenreransaroe e s istareberers ST . 20
332 Transactions with Affi l:ates, Stookholders, Officers, D::ectors and Others....oieerene 22
323 Anti-Bribery. ..o vnvecmnrcssinninns paornesens R wrrninanes rrerersens reressianeiee . 22
3.24  Suppliers. .......cover.nne et NP R crrsnerenans peesnsases ettantmrarenssresniea 22
325 CUSIOMIEIS. tuivrinsririneentosiertosninamsstssssissmesstinreres sttt insssessnnitesvnssnsssrtensserered bamssusansnriossimsssssee b
326 INABBIEANESS. ... i eueeeeensitiiiansresrae e irsesmsnest e sesasssnetesecssnsesressssnsssssseesstasaensamsassneressres sl
3.27  Export Control LAWS, c.cinieeime it spssesmenvissnse scnmstssssssssrrassmsmereramssssnse mvensinssses s S8
328 Privacy. ceeemienes ORI v arsrans e e e ans e betersaresnnaenineld

4821-58930318.5

e,

2948 Fovd .
NOILYE04800 10 ZEBIEEISAB EZ:pT ZIBZ/8Z/98



ARTICLE IV Representations and Warranties of Parent and Merger Sub vv v rerrsincrnnennrand 23
4.1  Corporate Orgenization..cee s e cssinnes yesmse s e AR e bR .23
42  Capitalization. ... eeeesreen ererrerat e gttt er e bemnrar Fvrerestrerenvetaneny it aae T cereninreecendd
43 SEC REPOITS.ciiiirisimmirnrasisarrasesssnsnsansasnranns S pemerersaseseorer veserrartsesesgsenaeaas -7
44  Authority Relatwe m this Agrocmcnt A OO
4.5 Consents and Approvals; No leanons.. ...... reaerran ireereeasrannrasnrresentayes T S w25
4.6  Ownership and Operations of Merger SUB. e 20
47  Lgation.....eissmmnminnn e feraseenras s P .4
48  Information mtheProxy Staxsmmt. ..... G b s s L SR .26
49  Brokers... P, 26
4.10 Subsidiarics..... ...... shsss et rassenrs s neaiarsanas srartenerpantanetbasenmarsasasseat yesreaersarenss ereseryssaaseacren 26
4.13 Prap&rtws TSP )
4.14 Enwronmental Matters ............. Nerran Pt s eresrersanstssresas s ranen coonsreetsrar e aaearassanneras 27
415 INSUrance. ... ke R e e e EE b e e S e AR Res P dS PR TS RS s b rbas s b b e 14 oD
4.16 Intellectual Propcrty YU PSP OSSO UURUPRTROUP OO
4,17  Anti-Bribery.....coviriennas Vot ey psr s e et sis e trarebrs s e saenraen 28
418  INAEBIEANESS. eririrerrtrsreremmssssnrnsisimmmensncsssrstrresasstenseraetesas sttt snrenidbeasesnsassensncetamcensosiorssess 29
419 Export Control Laws P R et wesararies 29
4.20 Available Funds. .. - 29
421 Qualifying Reorgamzauon. S ORDPORTOBRPRORORY ..
422 Section 355..... ......29
423 Absence ofCertmn Cha.ngcs. AR RS s s td s e 1SR b R B re b P et v et

ARTICLE V Conduct of Business Pcndmg the Merge:r .30
5.1  Conduct of Business by the Company. ... 30
52  Conduct of Business by the Parent and Merger Sub.......ovvuevvcennee bestrereisersssreinrrans ...32

ARTICLE VI Covenants.., - STV OPR PPN 1.
6.1  Preparation of the Proxy Staxemt.nt ............................................................................ 33
6.2 Reservation of Parent Common StOCK. v civniennsiimenisenses i34
83  Other Filings. ccocecvrrmenn ehrstreeanas et et e s srnre by eme e brsreavens weresensersdtbessearapense b
64  Additional Agreements. ...... N e At s b s s s s asre s e ene O
6.5  Solicitation; Change in Recommendatmn. reb it R e st e r e e ra s rbensesse ] D
6.6  Access to Information; Confdentiality, v .vrrciriiecmmanimmssersssssssersnsieesnnd O
6.7  Indemnification of Directors and Officers. 37
6.8 Public ANNOUNGEMIENES. w1verieeueonicceriannenes sirsensas ST biaroreaserranertane e sbanamannet 37
6.9  Adoption by Parent. . . U USURPPVOUROU OO ¥ |
6.10 No Ownership; Acqu:s:tnon of Capltal Stock SR TRV OO PISTTIPNC. ¥ |
6.11  Tax Matters. coovveienimaesssvmisrennns 37
612 Payoffof Indebtedncss............ ....... et e b r et e ae rrerencesterers JRPRRP. .|
6.13  Closing Statement. ...eimrerevivirs FESEEaL AR RIS A SRR bR RS BR AR SR SRS 38
6.14 Exemption from Liability Under Section 16(b) vesirasraneysteseseresserasasen .38
6.15 Nasdeq Stock Market Listing..... T 7

ARTICLE VII Conditions 10 the MEIBEr ....cricceririmrercsrmtrmrsmscrrsessssmsinssssvesssssssesrossasaes 39
7.1 Canditions to the Obligations of Each Party Io Effect the Merger ...... — "

ii
4821-5633-0318.5

£9/88 Jo9vd 162 /87
NDI L0600 1o ZBEPYIEEISIR EC:PT Z1@Z/BZ/9Q



! ot ity P

7.2
73

ARTICLE vIII Termination, Amendment and Waiver........ Carraresastenes

8.1
8.2
83
8.4
8.5

Conditions to Obligations of Parent and Merger SUb. c.uissnimsmmsssercernsnn 40
Conditions to Obligations of the COMPANY. ....ecveeveemverssssrnnssrimsresmsessesssorsesssssrerssssersih ]

Termination............ rereevertonreteaeas reresrrnemenyssnanrrasnar reeeennrenenens prverateasarerssanesressensestmned 42
Effect of Termination......... terrrrneenrennsseenen e vrttbebe i ntte N cerrenerareanestn vt eernensrenas 43
Fees and EXPEnSes. ... .co crmeierirvecisrmmmsssrmestssrssssnesessssssssssssneas desmerbttrsan sttt araans 43
Extension; Waiver....... ST USORRRO . L |

B L T R TP T P PY TR Ty PY T T P PP T

ABRTICLE DU General PrOVISIONS ciecseseusiroreseesssasrasssassmssessasssanesnarsssssvnsrsmsses siersestisavan saessensmsnessaisshd

9.1
92
9.3
94
0.5
9.6
8.7
9.8
9.9

Notices, .....
rertrnnr st erreen v beananen vererevemsenand 44

Certain Deﬁnmons.
Interpretation.... SO OTURSUR R RPARTROY . .*
Remedies; Speciﬁc Enforcement. cestnret e ettt s rmaas SOV ||
Waiver of Jury Triak .....ovscrerrremnecrsninnnns preemvepassenee bt s et nsaerese S reremtbans 50
ASSIGIINENL. .ovieremerisricartimccarsrmeramstsmsagrtsrsraspsssorasanssvrse Cvrerenarsestanertorensanianeseartenee . 1
Entire Agreement; No Third-Party Bonaﬁclanes e s e .30
Severability. .. ceresns ..51
Chaoice of Law/Conscnt to Junsdzctlon ..................... werereretaesanrba e ansrans S, ....S 1

Ty P T P I T T T PP FYR SR LY T L PP PEPPEE

At Rerstan b T IR TR T T

asspracnnarbesaraarhen

IEPTETPTY T ) B P T e T L T T L e PP LT T}

9.10 Non—-Survival of Representations and Warranties. ........ccoevvmrenurssrsssssnisisssieind }

Q.11

Counterparts. ...

912 Disclosure Schedule and SEC chorts REFELEICES. oo errrerenres SO 1 |

4321-6883-0318.5

£3/68 39wd

iii

NOT1I9804400 49 ZBE9EETST8

"ECPT  ZIMZ/RZ 9B



EXHIBITS

Form of Key Employes Agresment
2. Net Working Capital

iv
4821-56893.0318.5

£8/8T 39vd NOILYM0d&00 LD a Z6PRSEE9598 EZ:PT &1BL/B2/98



SCH 8

. Key Employecs
2. Company Disclosure Scheduls
Parent Disclosure Schedules

4821-5603-0318.5

L9711 3owd s
NOILY80SM00 153 Z6BIEEISIB  EZ:vT z1BZ/8Z/98



AGREEMEIJT AND PLAN OF MERGER

This AGREEMENT AN} FLAN OFIME.RGER (hersinafter referred to as this “Agreerent®), dated
February 26, 2012, is by and among Remark 1"led1a, Ine., 2 Delaware corporation (“Parent”), Remark Florida,
Inc., a Florida corporation and a wholly-own subsudlary of Parear (“Metger Sub”), and Banks.com, Inc., a
Flonda corporanon (the “Compagy”). !

WHEREAS, pursuant to this Agreern{mt, anpd upon the terms and subject to the conditiony set forth
herein, Merger Sub will be merged with god into the Company with the Company as the Surviving
Corporation (the “Merger,” and together with the other transactions contemplated by this Agreement, the
“Transaction™), in accordance with the Flonda, Business Corporations Act (the “EBCA™), whereby each issued
and outstanding share of common stock of the! Company, par value $0.001 per share (the “Company Common
Stock™), not awned duectly or inditectly by Parent, Merger Sub or the Company (other than Disgenting
Shares) will be converted into the right to recéive a portlon of ths Common Stock Considsration and a portion
the Fractional Shars Consideration, as apphcarle, subject to any withholding of Taxes required by applicable
Law;

WHEREAS, the holder (the “meeggl_é Holder™) of issued and outstanding shares of preferred stock of
the Company, par value $0.001 per share (thy “Company Preferred Stock™) shall exchange such stock in the
Merger for cash and the right to receive a portion of the Common Stock Consideration;

WHEREAS, the Board of Directors pf the Company (the “Cormnpany Board™) has, on the terms and
subject to the conditions set forth herein, (i) approved the Transactions, including the Mearger, and (il)
determined, subject to the terms of this Agregment, to recommend that the Company Stockholders adopt and
approve this Agreement and approve the Merger;

WHERBAS, as a condition and indugement for the parties’ willingness to enter into this Agreement,
each of the employevs of Company listed pn Scheduls 1 attached hereto (zach, a “Key Employes™} is
executing and delivering to Parent an employment agreement with Parem together with Parent’s standard
¢employee invention assignment and confidentiality agresment, in the form attached hereto ag Exhibit 1, in each
case at or immediutely prior to the Closing (each, a *Key Employee Apreement”), which Key Employea
Agresments shall be effective at the Effective Time.

WHEREAS, the Company, Parent and Merger Sub desire 10 make certain reprasentations, warranties,
covenants and agreemsnts in connection with'the Transaction and ta presoribe certaln conditions with respect
to the consummation of the Transaction;

WHEREAS, the Board of Directors ¢f Parent and Merger Sub havs, on the terms and subject 1o the
conditions set forth herein, unanimously approved and declured advisable this Agreernent and the Transaction,
including the Merger;

NOW, THEREFORE, in considaraticéa of the foregoing and the representations, warranties, covenants
and agreements contained in this Agresment and for other good and valuable consideration, the receipt and
adequacy of which are hareby acknowledged, the parties to this Agreement agree as follows:

i
i ARTICLE!
The Merger
1.1 Ths Merper.

(a) Subject to the tn:rms ‘and conditions of this “Agreement, and in accordance with the’
FBCA, at the Effective Time, the Company ulnd Merger Sub shall consummate the Merger pursuant to which

|
4821-6693-0318.5 ,
I
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(i) Merger Sub shall be merped with and into th Company and the separate corporate existence of Merger Sub
shall thereupon goase, (i the Company shall @ surviving corporation in the Merger and shall be govcmcd
by the FBCA and (iii) the soparatt corporaty existence of the Company, with all jts rights, privileges,
immunities, powers and franchises, shail comhua unaffected by the Merger. The cotporation surviving the
Merger is sometimes hereinafter reforred to as the “Surviving Corporation.” The Merger shall have the effects
set forth in the FRCA. i

(b)  Atthe Effective Tl | ?.nd by virtue of the Merger, the articles of incorporanion of the
Surviving Corparation shall be emended an":ij ated to read the same as the articles of incorporation of
Merger Sub, as in effect immediately prior tg Effective Tims, except that as of ihe Effective Time the
articles of incorporation shall provide that the pame of the Swurviving Corporation is “Benks.com, In¢.,” and as
s0 amended shall be the amendsd and restatqd articles of incorporation of the Surviving Corporation until
thereafter changed or amended as provided or by applicable Law. At the Effective Time, the bylaws of
the Surviving Corporation shall be arnended so/as read the same as the bylaws of Merger Sub, as in effect
immediately prior to the Effective Time, unti} thereafter changed or amended as provided therein, by the
certificate of incorporation of the Surviving C ration or by applicabls Law.

1.2 Effective Time, Parent, Sub and the Compmy shall cause the articles of merger or
other appropriate documents to be duly execmad and filed in accotdance with the FBCA (the “Agicles of
Meyger™) and ar the Effective Time (or on such other date as Parent and the Company may agree) with the
Secxetm- of State of the State of Florida, andrsha.ll make all other flings or recordings required under the
FBCA. The Merger shall become effective atithe time the Artinles of Merger shell have been duly filed with,
and acccpwd by, the Secretary of State of the S te of Florida or such later date and time as Is agreed upon by
the parties and specified in the Articles of Ml: er, such date and time hereinafter referved to as the “Effeciive

Time”

13 Closing. Subject to the pmv‘ ions of Article V1, the closing of the Merger (the “Closing™)
will take place at 10:00 a.m,, Eastern Standard Time, as promptly as possible, but in any event no Jater than
thres (3) Business Days aﬁcr satisfaotion oy |waiver of all of the conditions set forth in Aricle VII (the
“Closing Date™), at the offices of Morris, Ma.T;nmg & Martin, L1P, 3343 Peachires Road, N.E., 1600 Atlanta

]

Financial Center, Atlanta, Georgia 30326, o Closing Data, unless another time, date or piaoe is agreed to
in writing by Parent and the Company. :
14  Directors the Surviving Comporation. The directors of Merger Sub

immediately prior to the Effective Time shall, from and after the Effective Time, bo the directors of ths
Surviving Corporation, and the officers of the Merger Sub immadiately prior o the Effective Time, from end
after the Effective Tlms, shall be the officers iof the Surviving Corporation, in each case until their respective
sucgessors shall have been duly elected or appomted and qualified, or until their eartier death, resignation or
removal in acoordance with the Surviving Corporation s certificate of incorporation and bylaws and applicable
Laws.

" ARTICLE I
Merger ons.i tion; C i k

2.1 Convemsion of Company Stock. At the Effactive Time, by virtue of the Merger and without
any action on the part af any holder thereof:

(a)  Capital Stock of Merser Sub. Each shars of common #iadk of Merger Sub, par value
$0.001 per share, issued and outstanding immediately priot to the Effective Time shall be converted into and
become one (1) validly issued, fully paid jand nonassessably share of common stock of the Swrviving
Corporation, par valuo $0.001 per share, with the same rights, powers and preferences as the shares so
converted and ghall constitute the only outstanding share of capital stock of the Surviving Corpotation,

4821-5803-0318.5 !
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ek, Each isgued and outstanding
Stock or Company Preferrod Stock that is owned by Parent, Merger Sub or the Company, or by any wholly-
owned direct or indirect Subsidiary of Parent, Manger Sub or the Company, immediately prior to the Effeciive
Time (collectively, the “Exelyded Shares™) shall avtomatically be canceled and shall cease to exist, and no
cash, stock or other consideration shall be deliygred or deliverable in exchange therefor.

(¢c)  Conversi itallStock.

i

(i) Company Cammor Stock. Each share of Company Common Stock Issued and
outstanding immediately prior to the Effective Time (other than Excluded Shares and Dissenting
Shares) shall aytomatically be converted into the right to seceive Parent Common Stock in an amount
equal to such holder’s Pro Rata Portips, if any, of the Common Stack Consideration less the Common
Stock Consideration issuable pursuant to Section 2.1(c)(k), (¢) and (), s adjusied pursuant to this
Agreement, provided, however, that 'p? fractional share of Parent Common Stock will be issued in the
Merger, but in leu thereof, each holder of shares of Company Common Stock who would otherwise
be entitled to a fraction of a share of Parent Common Stock (after aggregating all fractional shaves of
Parent Commeon Stogk to be received by such halder) shall be entitled to receive from Parent such
holder’s portion of the Fractional ‘::je Amount (in the aggregate, all such amounts being less than or

equal te the Fractional Share Cap); [1f the aggrepate payments in lisu of fractional shares would
otherwise exceed the Fractional Shajel Cap, the amount paid for each fimetional shars shall be reduoed
ratably such that the Fractional Share Cap is uot exceeded. As of the Effective Time, all shares of
Company Common Stock issued and outstanding immediately prior to the Effsctive Time shall no
longer by cutstanding and shall autgmatically be canceled and shall cense to exist, and each holder of
a cartificate (2 “Centificate™) or book-entry shares (*Book-Entry Shares™) representing any such shares
of Company Common Stock shall depse to have any rights with respect to such shayes, except, in gll
cases, the right to recejvs (other with respect to Excluded Shares and Dissenting Shares) the
Common Stock Consideration and, Fractional Shars Consideration (if applicable), without interest,
upon surrender of such Certificate qr Book-Entry Shares in accordance with Section 2.3. The right of
any holder of any share of Company|Certnon Stock to receive the Common Stock Consideration or
Fractional Share Consideration (if applicable} shall be subject to and réduced by ths amount of any
withholding that is required under applicable Law relating 1o Taxes.

()  Company Preferréd| Stock. All shares of Campany Preferred Stk issued and
outstanding immediately prior to the(Effective Time shall automatically be converted into the right to
receive (A} cash in the agpregate/amount of Three Hhmdred Thousand Dellars ($300,000.00) (the
“Prefetred Cash Consldaration™), %o/be paid in secordance with Section 2.2 hereof: and (B) Parent
Cominon Stock in an gmount equal to the Preforred Stock Perventage multiplied by the Common
Stock Consideration, a5 adjusted pursuant to this Agreement, and any acorued and unpaid dividends
paysble thereon shall be deemed satisfied and paid; provided, howsver, that no fractional share of
Parent Common Stock will be issru d in the Marger, but in leu thereof, each holder of shares of
Company Proferred Stock who wold otherwise be entitled to a fraction of a share of Parent Common
Stock (after aggregating all fractiomp shares of Parent Common Stock to be received by such holder)
shall be entitled to receive from Parent such holder's portion of the Fractionai Share Amournt (in the
aggregate, all such aynounts being Isss than or equal to the Fractional Share Cap). If the aggregate
payments in [ieu of fractional shares would otherwise exceed the Fractional Share Cap, the emount
paid for each fractional share shalj be reduced ratably such that the Fractional Share Cap is not
exceeded. As of the Effective Tipe, all shares of Company Prefarred Stock issued and outstanding
immediately prior to the Effective Time shall no looger be outstanding and shall automatically be
canceled and ghall cease to xist, fnd each holder of a Certifioate or Book-Entry Shares representing
any such shares of Company Prefgrred Stock shall cessa to have any rights with respect to such
shares, except, in all cases, the right| to receive the Common Stock Consideration and Fractional Share
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Consideration (if applicable), without inferest, upon surrender of such Certificate or Book-Entry
Shares in accordance with Seoticn 2.3. The right of any holder of any share of Company Preferred
Stock to rective the Commeon Stock Consideration or Fractional Share Censideration (if applicable)
shall be subject 1o and reduced by the amount of any withholding that is required under applicable
Law relating to Taxes,

(d) Company Stock Options. The Company shall take all requisite action so that at the
Effective Time, Parent shall assume no Company Stock Options and each outstanding qualified or
nongualified option to purchase shares of Company Common Stock (“Company Stock Options™) under any
enployes equity inoentive plan or arrangement of the Company (“Company Equity Incentive Plans”) that is
unexpired, unexercised and outstanding immediately prior to the Effsctive Time, whether vosted or unvested,
shall automatically be cancellad.

(&) Warrants. At the Effective Tims, by virtus of the Merger and without any action on
the part of any party, the warrant for the purchase of 2,083,333 shares of Company Common Stock (the
“Exghanged Warrant™) shall be cancelled, exchanged for and comvened into the right to receive such number
of shares of Parent Common Stock as is equal to the Warrant Percentage multiplisd by the Common Steck
Congideration, as adjusted pursuant to this Agreement, provided, howaver, that ne frectional share of Parent
Comraon Stock will be issued in the Merger, bur in liew thereof, the holder of such warrant, who would
otherwise be entitled to a fraction of a share of Parent Common Stock (after aggregating all fractional shares of
Parent Common Stock to be received by such holdar), shall be entitled to receive from Parent such holder’s
portion of the Fractional Shars Amount (in the aggregate, all such amounts being less than or equal to the
Fractional Share Cap). If the aggregate payments in lieu of fractional shares would otherwise exceed the
Fractional Share Cap, the amount paid for each fractional share shall be reduced ratably such that the
Fractional Share Cap is not exceeded. At the Effective Time, Parent shall assurne no Company Warrants and
each oustanding warrant to purchase shares of Company Common Stock (the “Company Warrants™) other
thun the Exchanged Warrant that is unexpired, unexercised and outstanding immediately prior to the Effective
Time, shall automaticaily be cancelled.

i Co ote, Other Compan any Subsidiary Sseurities. At
the Effective Time, by virtue of the Merger and without any action ou the part of any party, the Criginal
Company Note shal] be cancelled, exchanged for and converted into (A) the Company Note; and (B) the right
to receive such number of shares of Parent Common Stock as is equal to the Neto Percentage muliplied by the
Common Stock Consideration, as adjusted pursuant o this Agreement, provided, howeyer, that no factional
share of Parent Comman Stock will be issued in the Merger, but in ligu thereof, the holder of such warrant,
who would otherwise be entitled to a fraction of a share of Parent Commen Stock (afler aggregating all
fractional shares of Perent Conunon Stock to be received by such holder), shall be entitled to receive from
Parent such holder's portion of the Fractional Share Amount (in the aggregate, all such amounts being less
than or egual to the Fragtional Share Cap). If the apgregate payments in lien of fractional shares would
otherwiss exceed the Fractional Shars Cap, the amount paid for sach fractional share shal! be reduced ratably
such that the Fractional Share Cap is not exceeded. Without limiting the foregoing Sections 2,1(¢} through
2.1(c), at the Effective Time, Parent shall assume no other Company Securities or Company Subsidiary
Securities (if any) other than the Company Note {collectively, the “Qther Company Securitles™), and all such
Other Company Securities shall automatically be cancelled and, for the avoidance of doubt, should any Other
Company Security be exercised to acquire shares of Company Comman Stock prior to the Effective Time
(whether or not comtingent upon the Closing), such Other Company Security shall not be subject to this Section
2.1(f), but shall instead be deermsd shares of Company Common Stock and governed by Section 2.1(c).

() Adjustments, If dyring the period between the date of this Agreement and the

Effective Time, the ourstanding shares of Co y Cammon Stock shall change into a different number of
shares or a different class (including by reason of any reclassification, recapitalization, stock split or
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combination, exchange or readjushment of shares, or stock dividend thereon with a record date during such
period), the allocation of the Common Stock Consideration shall be appropriately adjusted.

()  Compagy Actions. Priorto the Effective Time, the Company shall take such actions,
if any, as are necessary fo give effect to the transactions contemplated by this Section 2.1.

22 Cash Consideration for Shares of Co Prefarrad Stock.

Within one (1) Business Day following the Closing, the Parent shall pay, or cause the Surviving
Carporation to pay the Preferred Cash Consideration to the Preferred Holder in accordance with the wire
transfer instructions provided by the Preferred Holder two days prior to Closing, provided that the Asticles of
Marger effecting the transactions contemplated hereby shall nat be filed with the Secretary of Stete of Florida
until the Preferred Holder shall have recsived a federal reference number from Parent evidencing the wire
transfer of the Preferred Cash Considerstion in accorlance with the wire wansfer instructions provided by such
Preferred Holder,

23 D ition ificates and Book.-Entry Shares,

(8)  Deposits o Exchangs Agent an mpany, Prior to the Effective Time, Parent
shall appoint & bank or trust company (reasonably accuptable to the Company) to act as Fxchange Agent (the
“Exchange Agent™) and emter into an agreement with the Exchange Agent (the “Exchange Agent Agreement”)
fot the payment of the Common Stock Censideration and the Fractional Share Consideration in ex<hange for
all Certlficates or Book-Enmy Shares representing all shares of Company Common Stock. At the Effective
Time, Parent shall deposit with the Exchange| Agent, for the benefil of the holders of shares of Company
Common Stook, for payment in accordance with Section 2.1, the Common Stock Consideration and the
Fractional Share Consideration, (collectively, npc “Payment Fund”) in exchange for all Certificates or Book-
Entry Shares representing all shares of Company Comumon Stock. The Exchange Agent shall make payments
out of the Payment Fund in actordance with this Agreement and the Exchange Agent Agreement, and shall not
be used for any other purpase.

(b)  Stock Transfer Boo!g. At the Effective Time, the stock transfer books of the
Company shall be closed and thereafter there shall be no further registration of gansfers of the Company
Common Stock or Company Preferred Stock on the records of the Company. From and after the Effective
Time, the holders of Certificates and Book-Eptry Shares representing ownership of the Company Common
Stock outstanding immedisately prior to the Effective Time shall cease to bave rights with respect 1o such
Company Common Stock, axcept as otherwise provided for herein. Cn or after the Effective Time, any
Certificates or Book-Entyy Shures presented to the Exchange Agent or Parent for any reason (other than
Cestificates or Book-Entry Shares representing] Excluded Shares and Dissenting Shares) shall be converted into
the right to receive the Common Stock Considsration or Fractional Share Consideration, as applicable.

(¢)  Assgoon as practicable afler the Effective Time (but not more than three (3) Business
Days thereafter), Parent and the Surviving Cogporation shall cause the Exchange Agent to mail to each holder
of record of a Centificate or Certificates or Book-Entry Shares that immediately prior to the Effective Time
represented outstanding shares of Company Common Stock {other than Excluded Shares and Dissenting
Shares) (I) a Letter of Transmittal, in a form reasonshly satisfactory o the parties hereto (a “Lefter of
Transmittal"), which shall specify that delivery shail be effected, and risk of loss and title to the Centificates or
Book-Entry Shares shall pass to the Exchangs Agent, cnly upon proper delivery of the Certificates or Book-
Entry Shares to the Exchange Agent, and W‘E letter shall be In sueh form and have such other provisions as

Parent may reasonably specify and (U) instrfictions for use in effecting the surrender of the Certificates or
Book-Entry Shares in exchangs for the applicgble Merger Consideration to which the holder thereof is entitled.
Upaa surrender of any Certificate or Book-Entry Shares for cancellation to the Exchange Agent or to such
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other agent or sgents reasonably satisfastory to the Company as may be appointed by Parent, together with
such Lastter of Transmital, duly exeouted and completed in accordunce with the instruotions thereto, and such
other documents as may reasonably be required by the Exchange Agent, the holder of such Cerntificate or
Book-Entry Sharsg shall be entitled to receive in exchange thersfor the amount of Parent Common Stock and
cash in an ammmt equal to the Fractional Share Ameunt (if applicable) in respect of the shares of Company
Cammon Stock previously represented by such Certificate or Book-Enwry Shares pursuamt to the provigions of
this Article 11, and the Certificate or Book-Entry Shares so surrendered shall forthwith be canceled. In the
gvent of o transfor of ownership of Company Common Stock that is not registered in the transfer records of the
Company, payment may be made to a Person other then the Person in whose name the Certificate so
gurrendered is registered, if such Certificate chall be properly endorsed or oth¢rwise be in proper form for
trensfer (or ap “agent's message” or such other evidence, if any, of transfér as the Exchange Agent may
reasonably request with respect to Book-Entry Shares) and the Person reguesting such payment shall pay to the
Exchanpe Agent any transfer or other Taxes required by reason of the payment 1o a Person other than the
registered holder of such Certificate or Book-Entry Shares or establish to the satisfaction of Parent that such
Tax has been paid or is not applicable.

(d)  Termination of Payment Fund. Any portion of the Payment Fund which remains
undismributed for twelve (12) months after the Bffective Time shall be delivered to Parent, upon dé¢mand, and
any holders of shares of Company Common Stock prior to the Effective Time who have not theretafore
complied with this Article II shall thereafter look only to Parent and only as general creditors thereof for
payment of the Common Stock Consideration and Fractional Shares Consideration, as applicable.
Natwithstanding the foregoing, Parent shall not be liable to any holder of shares of Company Comtnen Stock
for any amounts paid to & public official pursuant te applicable abandoned property, escheat or similar laws.
Any amounts remaining unclaimed by holders of shares of Company Common Stock two years afier the
Effective Time (or such earlier date, immediately prior 1o such time when the amounts would otherwise
escheat to or become property of any Governmental Entity) shall become, (o the extunt permittad by applicable
Law, the property of Parent free and clenr of any claims or interest of any Person previously entitled thereto.

{e) Ng Liability,. None of Parent, Merger Sub, the Surviving Corporation, the Company
or the Exchange Agent, or any employes, officer, director, agent or Affillate thereof, shall be lable to any
Person in respect of the Cammon Stock Consideration or Fractional Share Consideration, as applicable, from
the Payment Fund delivered to a public official pursuant to any applicable abandoned property, escheal ot
similar Law,

($3) Lost Ceificates. If any Cenificaie shall huve been lost, stolen or dedtroyed, upon
the making of an affidavit of that fact by the Person clairing such Certificate to be lost, stolen or destroyed,
and, if required by Parent, the posting by such Person of a bond in such amount as the Surviving Corporation
may reasonably require, as indemnity against any claim that may be made against it with respect to such
Certificate, the Exchange Agent will issue in cxchange for such lost, stolen or deswoyed Cenificate, the
Merger Consideration payable in respect thereof, pursuant to this Agreement,

()  All Merger Consideration paid upon the surrender of Certificates or transfer of Book-
Entry Sheres in accordance with the terms hereof shall be deemed to have been paid in full satisfaction of ail
rights pertaining ta the shares of Company Stock and Company Preferred Stock formerly represented by such
Certificate or Book-Entry Shares. After the Effective Time, there shall be no further rogistration of transfers of
shares of Company Stock. [f], after the Effective Time, Certificates or Book-Entry Shares are presented to the
Surviving Corporation or the Exchange Agent, they shall be canceled and exchanged for the Merger
Consideration provided for, and In accordance with, the procedures set forth in this Article T1.

2.4 Withholding Rights. Natwlithstanding any provisions contained herein to the contrary each of

the Surviving Corpomtion, Parent or the Exchangs Agent, as appllcabls, ‘shall be entitled to deduct and
withhold fram the consideration otherwise payable pursuant to thiz Agresmant to any Person such amounts as
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it is required 1 deduct and withhold with respect to the making of such payment under the Internal Revenus
Code of 1986, as amended (the “Code™), and the rules and regulations promulgated thereunder, or any
provision of state, local or foreign Law relating to Taxes. To the extent that amounts are so withheld by the
Surviving Corporation, Parent or the Exchange Agent, such withheld amounts shall be treated for all purposes
of this Agreement as having been paid to the Person in respect of which such deduction and withholding was
made by the Surviving Corporation, Parent or the Exchange Agent.

25 Appraisal Rights. Notwithstanding anything in thls Agreement to the contrary, shares of
Company Comunon Stock outstanding immediately prior to the Effective Time and held by a holder who has
not voted in favor of adoption of this Agreement or consented thereto in writing and who has properly
exercised appraisal rights of such shares under Section 607.1302 ¢t sag. of the FBCA (the “Arnpraisg] Rights”,
and such shares referrad to collectively as the “Dissenting Shares” until such time as such bolder fails to
perfect or otherwise loges such holder’s Appraisal Rights) shall not be converted into the right to reoeive the
Common Stock Consideration or Fractional Share Considaration, as applicable. Such holders shall be entitled
to receive such consideration as is determined to be due with respect to such Dissenting Shares in accordance
with the FBCA,; provided. howeyer, that if any such holder shall fail to perfect or otherwise shall waive,
withdraw or loss the right to appraisal under the Appraisal Rights, then the right of such holder to be paid such
consideration as is determined o be due pursusnt to Section §07.1302 et seq. of the FBCA shall ceass and
such Dissenting Shares shall be deemed 1o have been converted as of the Effective Time into, and to have
become exchangeable solsly for the right to receive, the applicable Common Stock Consideration o Fractional
Share Consideration, without interest. The Company shall provide Parent () prompt written natice of any
demands received by the Company for appraisal of shares of Company Stock, any withdrawal of any such
demand and any other demand, noiice, instrument delivered o the Company prior to the Effective Time
pursuarit to the FBCA that relate to such demand, and (b} Parent shall have the opportunity and right to direct
all negotiations and proceedings with respect to such demands and the exercise of Appraisul Rights under
applicable Law, Except with the prior wrltten consent of Parent, or to the extent required by applicable Law,
the Company shall not mke any action with respect to such demands (including making any payment with
respect 1o, or offering to setrle or setiling or approving any withdrawal of, any such demands).

26  Taxand Accounting Consequencey.

The parties hereby adopt this Agreement as & "plan of recrganization” under Treasury Regulations
Section 1.568-2(g) and 1.368-3(a). The parties intend for the fransactions contemplated under this Agreement
will qualify a5 a tax-fres reorganization within the meaning of Sections 368(a)(1)(A) and 368(a)(2)(E) of the
Code. Bach pamy has consulted with its own tax advisors and accountants with respect to the tax and
accounting consequenoes, respectively, of, ths Merger. Parent and the Company shall cooperate in causing the
Merger to qualify as a tax-fres reorganization under Code Saction 368(a) and shall treal the Merger as such a
reorganization for all Tax purposes, including the reporting of 1be Meryer as qualifying as such a
reargenization on all relevant federal, state, local and forgign Tax Returns, The parties covenant and agree that
they cach shall not take any action that reasonably could be expected to jsapardize the treatment of the Merger
as a reofganization within the meaning of Sectlons 368(a)(1){A) and 368(a} (2} E) of the Code, and the parties
shall not take any position on arty Tax Reiurn or in any proceeding relating to the Tax consequences of the
Merger inconsistent with this Section 2,7, Pareat and the Company each agree that in the event such party
bacomes awars of any such fact or circumstance that is reasonably lkely 1o prevent the Merger from
qualifying as a recrganization described in section 368(a) of the Cods, it will promptly notify the other party in

writing.
ARTICLE III
Representations and Warranties of the Company

The Company represents and warrants to Parent and Merger Sub that, except as disclosed in the
disclosure schedule delivered at or prior to the exsoution hereof to Parent and Merger Sub (the “Corppany
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Disclosure Schedule™ or in any Company SEC Report filed after January 1, 2011 and before the date of this
Agreement, the following statements are true and corvect.

3.1 Existence; Good Standing; Authority; Compliance with Law,

(e The Company is a corporation duly formed, validly existing end in good standing
under the laws of the State of Florida, The Company is duly qualified or llcensed to do business as a fareign
corporation and is in good standing under the laws of any other jurisdiction in which the character of the
properties owned, leased or operated by it therein or in which the transaction of its business makes such
qualification "or licensing necessary, except whers the failure to be so qualified or licensed would not,
individually or in the aggregate, have a Company Material Adverse Effect, The Company has all requisite
corparate power and authority to own, operate, lezse and encumber its properties and carry on its busin2ss as
now conducted, except where the failure to have such power or anthority would not, individually or in the
aggregate, have a Company Material Adverse Effect.

(b} Each of the entities listed in Section 3.1(b) of tha Company Disclosure Schedule
{each, a “Company Subsidiary”, and coltectively, the “Compangy Subsldiaries™ is a corporation, limited
liability company or other entity duly incorporated or arganized, validly existing and (where applicabls) in
good standing under the laws of its jurisdiction of incorperation or organization. All issued and ourstanding
shares or other equity interests of each Company Subsidiary are duly authorized, validly issued, fully paid and
nonassessable. Section 3.1(b} of the Company Disclosure Schedule sets forth the name and jurisdiction of
ineorporation or organization of each Company Subsidiary. Each Company Subsidiary is duly qualified or
licensed to do business and is in good standing In each jurisdiction in which the ownership of its property or
the conduct of its businuss requires such qualification or licensing, except for jusisdictions in which such
fallure to be so qualified, licensed or to be in good standing would not, individually or in the aggregaie, have a
Company Material Adverse Effect. Each Company Subsidiary has all requisite power and authority to own,
operate, lease and encumber its propertes and carty on its business as now conducted. The Company has no
Subsidiaries other than the Company Subsidiaries.

(c) The Company and each Company Subsidiary Is, and since January 1, 2009 has been,
in compliance with, and to the Company's Knowledge, is not under any investigation with respect 16 and has
not begn threatened to be charged with or given notice of any viclation of, any applicable Law (other than
applicable continuad listing rules of NYSE Amex Equitles), sxcept for failure to comply or violations that
would not reasonably be expected to have, individually or in the agpregate, a Company Material Adverse
Effect. Nelther the Company nor eny of the Company Subsidiaries is in vielation of any order of any court,
governmental authority or arbitration board ¢r tribunal, or has received sny written notice that the Company or
any of the Company Subsidiarics is in violation of any Law to which the Company or any Company
Subsidiary or any of their respective properties or assets is subject, where such violation, alone or together with
all other violations, weuld have a Company Material Adverse Effect. The Company and the Company
Subsidiaries have obtained all licenses, permits and other authorizations and have taken all actions required by
applicable Law or governmental regulations. in connection with their businesses as now conducted, except
whare the failure to obtaip any such License, permit or authorization or to take any such action, alone or
together with all other such fhilures, would not have a Company Material Adverse Effect.

() The Company has previously provided or made available to Parent true and complets
copies of the articles of incorporation and bylaws and the other charter documents, articles of incorporation,
bylaws, organizational documents and partership, limited liability company and joint venture agreemants (and
in each such case, all amendments thereto) of the Company and each of the Company Subsidiaries as in effect
on the date of this Agresment.

3.2 Authotization ver Laws idity and Effect of Apresments.
{a) The Company has all requisite corporate power end gutherity to execute and deliver
this Agreement and, subject to obtaining the Company Stockholder Approval, to consummnte the fransactions
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contemplated hereby and perform its obligations héreunder. Subject to obtaining the Company Stookhalder
Approval, The execution, delivery and performance by the Company of this Agreement and the consummation
of the fransactions contemplated hereby huve besn duly authorized by all necessary corporate action an behalf
of the Company. In connection with the foregoing, the Company Board has taken such actions and votes as
are necessary on its part to render the provisions of any “fair price,” “mmoratorium,” “contro) share acquisition™
or any other anti-takeover statute or similar federal or state statute inapplicable to this Apgreement and the
Transaction. This Agteement, assuming due end valid authorization, execution snd delivery hereof by Parent
and Merger Sub, constitutes g valld and legally binding obligation of the Company, enforceable against the
Company in accordance with its terms, subject 1o applicable bankrupicy, ingolvency, moratorium or ather
similar laws relating to creditors’ rights and general princlples of aquity, whether considered in g prooeeding at
iaw or in equity,

() The Company Board, at a meeting duly called and held (i) determined that this
Agreement and the Transaction dre fair t0 and In the best interests of the Company’s stockholders, (i)
approved, adopted and declared advisable this Agreement and the Transaction and (iii) resolved, subject to
Section 6.5, to recommend approva) and adoption of this Agreement by its stockholders (collectively, the
“Company Recommendation”).

(<) The affirmative vole or congent of Company Stockholders holding at least a majority
of the outstanding shares of Company Stack, voting together in a single class, plus the affirmative vote or
consent of holders of at least 75% of the oumtanding shares of Company Preferred Stock, are the only votss of
the holders of any class or series of Company Stock necessary to approve and adopt this Apgreement and
approve the Merger (such affirmative vote, whether at a meeting of Company Stockholders, howavear called, or
in ¢onneetion with any writtén consent of Company Stookholders, shall herein be referred w0 as the “Company

Stockholder Apgroval”).
3.3 Capitalization.

(a) The authorized capital stock of the Company consists of 125,000,000 shares of
Company Commmon Stock and 5,000,000 shares of Company Preferred Stock, of which 3,000,000 shares of
Company Preferred Stock are designated as Series C Preferred Stock. As of February 15, 2012 (i) 26,003,009
shares of Company Common Stock were issued and outstanding, (i} 3,000,000 shares of Company Proferred
Stock were issued and outstanding, (iii) 901,250 shares of Company Comman Stock (subject to adjustraent on
the terms set forth in the Company Equity Incentive Plans) were autherized and reserved for jssuance upon
exercise of Company Stock Options outstanding and held by employees and members of the Company’s and
Company Subsldiaries’ board of disectors under the Company Equity Ineentive Flans, 737,187 of which were
vestad, (iv) 2,083,333 shares of Company Common Stock were reserved for issuance upon exercise of the
Company Warrants; and (v) 3,281,250 shares of Company Common Stock were resorved for conversian of the
Company Convertible Notes. As of the date of this Agreement, the Company had no shares of Company
Common Stock or Company Preferred Stock issued or reserved for issuance other than as described above.
All such issued and outstanding shares of capital stock of the Campany are, and all shares that may be issued
pursuant to any Company Incentive Equity Plan or similar arrangement will be, when issued in accordance
with the respective terms thereof, duly authorized, validiy issued, fslly paid, nonassessable and froe of
preemptive rights, and have been issued in compliance with all applicable U.S. secunities laws (other than
notice filings required in connection with securities issued in transactions exempt from registration pursuent to
Regulation I or Rule 701 of ths Securities Act).

) Other than the Company Convertible Notes, the Company has no outstanding bonds,
debentures or notes the holders of which have the right to votu {or which are convertible into or exercisable for
securities having the right fo vots) with the stoekholders of the Company on any matter.

(c) Section 3.3(c) of the Company Disolosure Scheduls sets forth a true, complete and

correct list of Company Warrants and Conpany Stock Options, including the name of the Persons to whom
such Company Stock Options, and Company Warranis have been pranted, the number of shares subject to each
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Company Stock Option and Company Warrant, the per share exercise price for cach Company Stock Cption
and Company Warrant, and the portion of esch Company Stock Option and Company Warrant that is currently
exercisable. Except for the Compeny Stock Options (all of which have been issued under the Company Equity
Incentive Plang), the Company Warrants, or as set forth on Section 3.3(c) of the Company Disclosure
Schedule, as of the date of this Agroement, thers ars no existing options, warrants, calls, subscriptions,
convertible securities, or other rights, agresments or commitments which obligate the Company or any
Company Subsidiary to issus, transfer or sell any shares of capital stook of the Company.

(d) Section 3.3(d) of the Company Disclosure Schedule sets forth a true, complete and
correct list of the unvested stock awards outstanding under the Company Equity Incentive Plans, including the
name of the Person % whom such unvested stock awards have been granted and the number of shares subject
thereto. Neither the Company nor any Company Subsidlary has issued any “phantor™ stock, stock
appreciation rights, performance units, contingent value rights or similar securities or rights that are derivative
of, or provids economic bensfits based, directy or indirectly, on the value or price of, any capital stock of or
voting securities of the Company or any Company Subsidiary.

(e) There are no agreements or understandings to which the Company or any Company
Subsidiary is a party with respect to the voting of any shares, and, to the Company's Knowledge thero are no
third party agreements or understandings with respect to the voting of any such shares or which restrict the
trangfer of any such shares.

(43 Pxcept as set forth on Section 3.3(f) of the Company Disclosure Schedule or as
specifically contemplated by this Agresment, there ars na outstanding contractual obligations of the Campany
or any Company Subsidiary ta repurchase, redeem or otherwise acquire any shares of capital stock, partnership
intarests or any other securities of the Company or any Company Subsidiary (other than in satisfaction of
withholding tax obligations pursuant to certaln awards outstanding under the Corapany Equity Incentive Plans
in the event the grantees fai) 10 sarisfy withholding tax obligations).

34 Subsidiaries. Except as set forth on Section 3.4 of the Company Disclosure Schedule, all
issued and outstanding shares ot other squity interests of each Company Subsidiary are ownod directly or
indirectly by the Company free and clear of all licns, pledges, security Interests, claims, or other encumbrances
on title (including any restriction on the right to vote, sell or atherwise dispose of such shares or ather equity
interests) (“Encumbranceg™.

3.5 Qther Interests, Seotion 3.5 of the Coinpany Disclosure Schedule sets forth all interests and
investments (whother equity or debt) in any Person owned directly or indirectly by the Company or any
Company Subsidiary, other than investments In short-term investment securities, equity interests in Company
Subsidiaries and (ntercompany receivableg owing by and to wholly owned Company Subsidiaries ¢r by whelly
owned Company Subsidiaries to the Campany.

36 Consents and Approvals; No Violations, Assuming receipt of the Company Steckholder
Approval and adoption of this Agreement by Parent, as the sole stockholder of Merger Sub, and except for (2)
filings, permits, authorizations, consents and approvals as may be tequired under, and other applicable
requirerttents of, (i) the Exchange Act, the Securitles Act and any other applicabls federal secugities, takeover,
stata securities. or giate “blue sky™ laws, and (ji)} compliance with any applicable requirements of OTC QB
Markats or Nasdag, (b) the filing of the Asticles of Mergar with the Secretary of State of Florida and
appropriate documents with the relevant authorities of other states in which the Company is qualified to do
business, {¢) as contemplated In Section 6.3, or {d) those items set forth in Section 3.6 of the Company
Disclosure Schedule, none of the execution, delivery or performance of this Agreement by the Company, the
conswnmation by the Company of the Transaction or compliance by the Company with any of the provisions
heveof will {A) conflict with or result in any breach of any provision of the organizational documents of the
Company or any Company Subsidiary, (B) require any filing by the Company with, notice to, or permit,
authorization, consent or approval of, any transoafional, domestic or foreign fedemi, state ar local
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governmental, regulatory or administrative authority, depactment, court, agency or official, including any
political subdivision thereof (each, a “Govemmental Entity™), (C) result in a violation or breach by the
Company of, or constitute (with or without due notice or lapsc of time or both) a defauit (or give rise to any
right of termination, cancellation or acceleration) under, any of the terms, conditions or provisions of any
Material Centract or any license, franchise, permit, certificats, approval or ather similar suthorization affecting
or relating in any way to, the assets or business of the Company or any Company Subsidiary to which the
Company or any Company Subsidiary is a party or by which it or any of its respective propertics or assets may
be bound, (D) violate any federa), state, local ar foreign law (statutory, common or athérwise), constitution,
freaty, convention, ordinance, code rule, regulation, injunction, judgment, decree, ruling or other similar
requirement enacted, adoprted, promulgated or applied by a Governmental Entity that is bindlng on or
applicahle to the Company or any Company Subsldlary or any of its properties or assets (collectively, “Law™
ot “Laws™), or {E) résult in the creatlon or Imposition of any Encumbrance on any asset of the Company or any
Company Subsidiary, excluding from the foregoing clauses (B), (C), (D) and (E) such filingg, notices, permits,
authorizations, consents, approvals, violations, breaches or defaults which would not, individually or in the
aggregate, (1) prevent or materially delay consummation of the Merger, (1) otherwise prevent or materially
delay performance by the Company of its material obligations undsr this Agreement or (i) have a8 Company
Material Adverse Effect.

3.7 SEC Ruports.

(a) The Company has filed with or fumished to the SEC all reports, schedules, forms,
statements, prospectuses, registration statements and other documents required to be filed or furnished by the
Compeny since January 1, 2009 (togsther with any exhibits and schedules thereto or incorporated by referenoe
therein and other information incorporated therein, an “SEC Repptt”, and collectively, the “Company SEC
Reporns™), all of which were prepared in al] material respects in accordance with the applicable requirements of
the Exchange Act, the Securities Act und the rules and regulations promulgated thereundar (the “Securities
Laws™). As of their respective dates (or, if amended prior to the date of this Agreement, a5 of the respective
dates of such amendments), the Company SEC Reports (i) complied, and each Company SEC Report filed
subsequent to the date hereof will comply, as to form in afl material respects with the applicable requirements
of the Securities Laws and (i) did not, and each Company SEC Report flled subsequert to the date hereof will
not, contain any untrue statemner of 8 material fact or omit to state & material fact required to be stated therein
or neoessary to make the stawments made therein, in the light of the circumstances under which they were
made, not misleading, Except as set forth in Section 3.7 of the Company Disclosure Schedule, sach of the
consolidated balance sheets included in or incorporated by reference into the Company SEC Reports
(including the related notes and sohedules) fairly prosents in afl material respects the consolidated financial
position of the Company and the Company Subsidiaries as of its date and each of the consolidated statements
of income, retained sarnings and cash flows of the Company included in or incorporated by reference into the
Company SEC Reports (including any related notes and schedules) fairly presents in all matevizl respects the
results of operations, retained earnings or cash flows, as the case may be, of the Company and the Company
Subsidiaries for the periods set forth therein, in each case in accordance with GAAP consistently applied
during the periods involved, except as may be noted therein and eéxcept, in the case of the unaudited
statsmetts, as permitted by Form 10-Q pursuant to Sections 13 or 15(d) of the Exchange Act and for normal
year~end audit adjustments which would not be material in amount or effect.

(b} Except as set forth in Section 3.7 of the Company Disclosure Schedule, the Company
has established and maintains disclosure controls and procedures (as defined in Rule 13a-15 under the
Exchange Act).

{c)  Exceptas sut forth in Section 3.7 of the Company Disclosure Schedule, the Company
has established and maintains & system of “mternal control over financial ceporting” (as defined in Rule 13a-13
under the Exchange Act).
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{d) There are no cutstanding loans or other extensions of credit made by the Company or
any of the Company Subsidiarics to amy executive officer (as defined in Rule 3b-7 under the Exchange Act) or
director of the Company. The Company has not, since the enactment of the Sacbanss-Oxley Act, taken any
action prohibited by Section 402 of the Sarbanes-Oxley Act,

(e) Except with respect to certain comtinued listing requirements of NYSE Amex
Equities, since January 30, 2009, the Company has complied in afl material respects with the applicable Jisting
and corporate governance rules and regulations of NYSE Amex Equities and ths OTC QB Marker, as
applicable,

(13) Each of the principal exeontive officer and principal financial officer of the Company
(or ¢ach former principal executive officer and principal fimancial officer of the Company, as applicable) have
made all certifications required by Rule 13a-14 and 15d-14 under the Exchange Act and Sections 302 and 906
of the Sarbanes-Oxley Act and any related rules end regulations promulgated by the SEC, NYSE Amex
Equitics, and the OTC QB Market, a3 applicable.

3.8  Litigation. Except as otherwise provided in Schedule 3.8 of the Company Disclosure
Schedule, there is no sult, claim, action, proceeding or investipation pending or, io the Company’s Knowledge,
threatened against the Company or any of the Company Subsidiaries, or, to the Company”s Knowledge, any
present officer, director or employee of the Company or any Company Subsidiary (in each cass, for whom the
Company or any Company Subsidiary, or any of their respective propertiss may be obligated) and neither the
Company nor any Company Subsidiary is subject to any outstanding order, writ, judgment, injunction or
decres of any Governmenial Entity, which would, individually or in the aggregate, (i) prevent or materially
delay the consummation of the Merger, (ii) otherwise prevent or materially delay performance by the
Company of any of its material obligations under this Agreement or (iii) have a Company Material Adverse
Effect.

39 Abspnce of Certain Changes, From February 28, 2011 through the date hereof, except for
actions Jeading to the execution of this Agreement or taken pursuant hereto, and except as sat forth on Section
3.9 of the Company Disclosure Schedule, the Company and the Company Subsidiacies have conducted their
businesses in the ordinary course of business consistent with past practics, and there hag not been:

(2) 3 Company Material Adverse Effect or any event, occurrence or development or state
* of circumstances or facts that has had or would reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effact;

(b any material change in the Company’s accounting principles, practices or methods
except insofar ay may have been required by a change in GAAP;

{c) any declaration, setling aside or payment of any dividend or other disribution
{whether in cash, stock of property or any combination thereof) with réspect to any shares of capital stack of
the Company, or any redeinption, repurchase or other acquisition by the Company or any Company Subsidiary
of any Compuny Securities or any Company Subsidiary Securities (other than in connection with the forfaifure
or exercise of equity based awards, options and restricted stock in the Company or any Subsidiary in either
case, in accordance with exigting agreements or terms);

(d) any amendment of any material torm of any Company Security or any Company
Subsidiary Security (in each case, whether by merger, consolidation or otherwise);

(e} any creation, incurrsnce, assumption or guarantes by the Company or any Cormpaty
Subsidiary of any Indsbtedoess for borrowed money other than in the ordinary course of business and in
amounts and on terms consistent with past practices;
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(63} any canceliation of any inbound licenses, inbound sublicenses, franchises, pormits or -
inbound agreements to which the Company or any Company Subsidiary is a party, or any written notification
to the Company or any Company Subgldiary that any party to any such arrangements intends to caneel ot not
renew such arrangements beyond thair expiration date as in effect on the date hereof, which cancellation or
notification has uneither had nor could reasonably be expected to have, [ndividuslly or in the aggrepate, a
Company Material Adverss Effect;

() any damage, destruction or other casualty loss (whether or not covered by insurance)
affecting the busineas or agsets of the Company or any Company Subsidiary that has had or could reasonably
be expeotad to have, individually or in the aggregate, a Company Material Adverse Effect;

(h) {i) with respect to any director, officer or employee of the Company or any Company
Subsidiary whose annual total compensation exceeds $50,000, (A) any grant of any new or any increase of any
severance or termination pay (or any amendment to any existing severance pay or fermination amrangement) of
(B) any entering into of any employment, deferred compensation or other similar agreement (or any
amendment to any such existing agreement), (ii) any inerease in benefits payable under any existing severance
or termination pay policies, except as provided for In such policies, (lii) any establishment, adoption or
arnendment (except a3 required by applicable Law} to any collective bargaining, bonus, profit-sharing, thrift,
pension, retirement, deferred compensation, stock option, restricted stock or other benefit plen or arrangement
or (iv) any increase in corapensation, bonus or other benefits payable to any director, officer or employee of
the Company or any Company Subsidiary, except for increases in the ordinary course of businesy congistent
with past practice; or

(D any material Tax election made or changed, any material annual tax accounting
period changed, any material method of tax accounting adopted or changed, any material amended Tax
Returns or claims for Tax refunds fled, any material closing agreement entered into, any material Tax claim,
audit or assessment setiled, or any material right to claim a Tax refund, offset or other reduction in Tax liability
surrendered.

3.10  Taxes. Each of the Compuny and the Compeny Subsidiaries () has timely filed (or had filed
on their behalf) all Tax Returns required to be filed by any of them (after glving effect to any filing extension
granted by a Governmental Entity) and (b) has paid {or had paid on their behalf) all Taxes shown on such Tax
Returns as required to be paid by it, except, in each case, where the failure to file such Tax Returns or pay such
Taxes would not, individually or in the agpregate, have a Company Manetial Adverse Effect. The most recent
financial statemunts contained in the Campany SEC Repons reflect, to the Company’s Knowledge, an
adequate reserve for all Taxes payable by the Company and the Company Subsidiaries for all Tax accounting
periods and portions thereof through the date of such financial statements in accordance with GAAP, whether
or not shown as being due on any Tax Returns. True, corrsct and complete (in all material respects) copiss of
all foderal, state and local Tax Returns for ths Company end each Company Subsidiary with respect to the
Texable years commencing on or after January t, 2008 have been delivered or made available to
representatives of Parent. To the Company's Knowledge, no deficiencies for any Taxes have been asserted or
assessed in writing against the Company ar any of the Company Subsidiaries as of the date of this Agreement,
and no Tequests for waivers of the tims to assess any such Taxas are panding,

3.11  Properties,

(@ Neither the Company nor any Comnpany Subsidiary owns any real estate. Section
3.11 of the Campany Disclosure Schedule sets forth e correet and complete list of each materlal lease pursuant
to which the Company or any Company Subsldlary is a lesses (collectively, the “Leasgs™. The Company has
made available to Parent correct and complett copies of all Leases, including all material amendments,
modifications, supplements, renewals, extensions and guarantses related thereto, as of the date hereof, Nuither
the Coempany nor any Campany Subsidiary, on the one hand, nor, to the Company's Knawledge, any other
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party, on the other hand, is in monstary default under any Lease, except for defaults that would not have or
would not reasanably be likely to have, individually or in the agpregate, a Company Materiul Adverse Effect.

: by Except as set forth in Sectlon 3.11(b) of the Company Disclosure Schedule, the
Compeny and the Company Subsidiaries have good title to, or valid leasehold interssts in, all property and
assets reflected on the Company Balance Sheet, or acquired aftor the Company Balance Sheet Dute, except as
have been disposed of since the Company Balance Shest Date in the ordinary cowrse of business consistent
with past practice, subject to no Encumbrances.

{c) To the Company’s Knowledge, the tangible personal property and assets of the
Company used in the Company*s business as currently conducted are free from defects and in good operating
condition and repair (subject to normal wear and tear),

3.12 Envionmental Matters, Except as set forth in any environmental report set forth in Section
3.12 of the Company Disclosure Schedule, neither the Company nor any Company Subsidiary has received
any written notice (a) of any edministrative or judicial enforcement procseding by any Governmenta) Entity
pending, or to the Company's Knowledge threatened, against the Company or any Company Subsidiary under
mny Environmentsl Law or (b) that it iy potentially responsible under any Environmental Law for costs of
response or for damages to natural resources, as those terms are defined under the Environmental Laws, at any
location; and, to the Company®s Knowledge, there has not been any release on the real property leased by the
Company or any Company Subsidiary of Hazardous Materials that would be reasonably likely to result in a
requirement under any Environmental Laws to perform a response action or result in liability under the
Environmental Laws that would have a Company Material Adverse Effect. Except as would not réasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect, the Company and each
Company Subsidiary are, and since January 1, 2009 have been, in compliance with all Environmental Laws.

3.13 Employes Benefit Plans,

(a) Scction 3,13(2) of the Compony Disclosure Scheduls sets forth a list of every
employes benefit plan, within the meaning of ERISA Section 3(3), each loan to an employee and each plan or
arrangement providing for insurance coverage (including any seif-insured arranpements that are clearly
identified as such, and any stop-luss insurance policies issued in connection with such self-insured
arrangemerns), workers' compensation benefits, vacation and/or paid tme off benefits, severance benefis,
retention, disability beneflts, death benefits, hospitalization benefils, medical benofits, dental benefits, vision
care benefits, relocation benafits, cafeteria benefits, child-dependent ¢ars benefits, sabbatical, retirement
benefits, non-qualified defarred compensation, pension, profit-sharing, stock bonus, bonuses, sales
commission, stock options, stock purchase, phantom stock, stock appreciation or other forms of incentive
compenselion or posi-retirement insurance, compensation or benefits for smployees, consultants or directors
that is currently in sffect or which has been in effect at any tims during or after 2003, and which is sponsored,
maintained or contributed to by the Company or any ERISA Affiliste or which covers any current or former
employee, consultant or director of the Company or any ERISA Affiliaste (such plan, programs and
arrangements, herein denominated the "Employee Proarams™). With respect to each Employee Program that is
imtended 1o qualify under Section 401{g) of the Code, the Company or an ERISA Affiliate (i) has received a
favorable advisory, determination, notification or opinion letter, as upplicable, from the IRS that such
Employee Program satisfied the requiremsnts of all applicable Laws (a copy of which letter(s) have been
delivered to Parent), and to the Company Knowledge, no event has occurred and no conditian exists that
would reasonably ba expected to result in the loss of tax-qualified status of such Employee Program, (1i) has
applied timely to the IRS for such letter or has a remaining period of time to apply for such letter, or (iii) relies
on g favorable IRS opinion letrer or advisory letter issued to the master and prototype or volume submitter plan
spansor of such Employee Program in accordance with IRS guidance for reliance on such opinion or advisory
letters.
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(o) With respect to each Employse Program, the Company has made available to Parent
(if applicable to such Ewmployee Program): (i) all material documents embodying or governing such Bmplovee
Program, and any funding medium for the Employce Program (including, without limitation, plan documents,
adoption agreements, and amendiments and restatements thereto execited since the inception of such Employee
Program and any resolutions thereto executed in connection with such documents, frust agreements, financial
statements, vendor contracts, smployee booklets, and other autherizing documents, and amy material employes
communications relating thereto); (if) the most recent IRS determination letter with respect 1o such Employee
Program under Code Section 401(a); (iii) the most recently filed IRS Forms 5500 (including all wttachments,
schedules, financial statementa and socouniant® opinions attached thereto); (iv) the summary plan description
for such Employee Program (or other descriptions of such Employee Program provided to employees) and all
modlfications thereto; and (v} any insurance policy related to such Employee Program,

(c) Each Employee Program has besn edministered, in all material respects, in
accordznce with the requitements of applicabls Law, including, without limittion, ERISA and the Code, and
is being administered and operated, in afl material respects, In accordance with its terms. No Employee
Program (i) is or has ever been subject to Title IV of ERISA or is or has ever been a multiemployer plan,

~ within the meaning of ERISA Section 3(37), (1) is or has ever been a multipke employer plan within the

meaning of ERISA Section 413(c), (iii) is or has sver been s multiple employer welfare arrangement within the
meaning of ERISA Section 3(40), or (iv) is or has ever been a funded welfare plan within the meaning of
Section 41% of the Code, or is or has ever been funded through a voluntary employees' beneficiary association
(within the meaning of Section 501(c)(%) of the Code) or a supplemental unemployment benefit plan (within
the meaning of Section 501(c)(17) of the Code). Each Employes Program can be amended, terminated or
otherwise discontinued at any time prior to tw Effective Tims in accordance with its terms, without labllity to
Parent and/or the Merger Sub (other than ordinary administrative expenses typically incurred in a termination
event). No Employce Program will be subject to any surrender fees or services fees upon termination other
than the nonmal and reasonablo edministrative fees associated with the sermination of such type of Employee

Program.

() Ful} payment bas been mads, or otherwise properly acerued on the books and pecards
of the Corapany and any ERISA Affilfate, of ell amounts thet the Company and any ERISA Affiliate are
required under the verms of the Bmployes Programs to have paid as contributions to such Employee Programs
on or prior to the date hereof (excluding any amounts not yet dug) and the contribution requirements, on a
prorated basis, for the current year have been made or otherwiss properly accrued on the books and records of
the Company through the Effective Time,

(2) Neither the Company, an ERISA Affiliate or any Person appointed or otherwise
designated to act on bebalf of the Company, or an ERISA Affiliate, has engaged in any transactions in
connection with any Employse Program that 35 reasonably expected 1o result in the imposition of a material
penalty pursusnt to Section 502(i) of ERISA, material damages pursuant to Section 409 of ERISA or a
material Tax pursuant 1o Section 4975(a) of the Code. No Employes Program has engaged in any non-exsmpt
prohibited tansaction within the meaning of Section 406 of ERISA or Sectlon 4975 of the Code.

169) No liability, action, litigation or matzrial ¢laim has been made, copunenced or, to the
Company's Knowledge, threatened with respeat to any Employes Program (other than for benefits payable in
the ordinary courss of business and proceedings with respect to quaiified domestic relations orders). No suit,
administrative proceeding, action or other litigation has been brought, or to the Company’s Xnowledge, has
been threstened, against or with respect to any Employes Program, including any audit or inquiry by the IRS
or United States Department of Labor.

)] Except as set forth in Section 3.13(a) of the Company Disclosure Schedule, no
Employee Program provides for medical bensfits (other than under Section 49808 of the Code or pursuant to
state health continuation laws) to any current or futare retires or former employee.
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) To the Company’s Krnowledge, contributions due from the Company or amy ERISA
Affiliate with respect to any of the Employee Programs have been timely made under the terms of the
applicable Employee Program, ERISA, the Code and any other spplicable Law, or there is a period of time
remaining for such contributions to be timaly mads,

()] There has been no termination or partisl termination of any Employee Program
within the meaning of Section 411(d)(3) of the Code (other than as cemtemplated elsewhere under this
Agreement),

g There is no Employes Program that would subjeot any individual to taxation under
Sectlon 409A of the Code. Any Employee Program that is subject to the requirements of Section 409A of the
Code mests such requiremznts in both form and operation.

(14) Exoept as set forth in Section 3.13(k) of the Company Disclosure Schadule, the
execution and delivery of this Agreement and the tonsummatioa of the Transaction (alone ¢r in conjunction
with any other event) will not (i) constitute a stated triggering event under any Employee Program that will
result in any payment (whether of severance pay or otherwise) becoming due from the Company or sny ERISA
Affiliate to any current or farmer officer, employee, director o consultant (or dependents of such Persons), (i)
accelerate the time of payment or vesting, or increase the amount of compensation due 10 any current or former
officer, employee, director or consultant (or dependents of such Persons) of the Company or any ERISA
Affiliate, (i} require the Company or any ERISA Affiliate to make a largsr contribution to, or pay greater
benefits or provide other rights under, any Employes Program than it would otherwise would, or (iv) create or
give rise to ary additional vested rights or service credits under any Employee Program.

m No payment to any individual with respect to the transaction contemplated by this
Agreement would result in an exciss tax being imposed under Section 4999 of the Code, and no payment made
by the Company or any ERISA Affiliate 10 any emplayes or other provider of services would not be deductible
by reason of Section 280G of the Code.

(m)  Neither the Campany nor any ERISA Affiliate has agreed or committed to institate
any plan, program, arrangement or agreement for the benefit of employves or former etaployess of the
Company other than the Employse Programs, or (o make any amendrents to any of the Employee Programs.
The Company or 2n ERISA Affiliate has reserved all rights nseessary to amend cr terminate each of the
Employes Programs without the consent of any other Person.

(n) Neither the Company nor any ERISA Affiliate of the Company is subject to any tax
under Chapter 43 of the Code for any period prior to the Effective Time,

(® With respect to each International Employee Program: (i) each lnternadonal
Employes Program is in compliance with the applicable provisions of the Laws regarding employee bensfits,
mandatory contributions and retirement plans of each jurisdiction in which each such International Employec
Program is maintained, to the extent those Laws are applicable to such Intémational Employee Program; (i)
each Intemational Employee Program has been administered, at all times and in all material respects, in
accordance with its terms; (ii) to the Company’s Knowledge, there are no pending investigations by any
Governroentzl Entity involving any Intemational Employse Program, and there are no pending elaims (except
for claims for benefits payable in the normal operation of the International Employes Prograimns), suits or
proceadings against any International Employeo Program or asserting any rights or claims to benefits under
any International Employee Program; and (iv) the Transaction will not, by itself or in conjunction with any
other agreemants, events ar occurrences, create of otherwise result in any liability, accelerated payment or any
enhancad benefits with respect to any Internatona! Employes Program,

3.14  Labor and Emplovment Matters.
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(a) The Company and each Company Subsidiary has materfally complied with ail
applicable Laws relating te labor and employment, including those relating to wages, hours, collective
bargaining, unemployment compensation, worker's compensation, equal employment opportunity, age and
disability discrimination, immigration control, employet classification, information privacy and security,
payment and withholding of taxss and continuation coverage with respect fo group health plans. Since July 1,
2011, thete has not been, and as of the date of this Agreement there is not pending or, to ths Company’s
Knowledge, threatened, any work stoppage or labor strike against the Company or any of the Company
Subsidiaries by employess.

(b) Neither the Company nor any Cotmpany Subsidiary is a party to, or bound by, any
oollective bargaining agresment, contract ar other agreement or undsrstanding with a labor unjon or labor
union erganization, nor are there any negotiations or discussions currently pending or occurring between the
Company, or any of the Company Subsidiaries, and any union or employes assoviation regarding any
oollsctive bargaining agreement ar any other work rules or polices, There is no unfair labor practice or labor
arbitration proceeding pending or, to the Company’s Knowledgs, threatened against the Company or any of the
Company Subsidiaries relating to their business. To the Company’s Knowledge, thers are no organizational
offorts with respeet to the formation of a collective bargaining unit presently being made or threstened
involving employess of the Company or any of the Company Subsidiaries.

{c) There are no proceedings pending or, to the Company’s Knowledge, threatened
against the Company or any of the Company Subsidiaries in any forum by or on behalf of any present or
former employee of the Company or any of the Company Subsidiaries, any applicant for ¢mployment or
classes of the faregoing alleging breach of any express or itmplied employment contract, violation of eny Law
governing employment or the termination thersof, cr any other discriminatory, wrongfu! or tortious conduct on
the part of the Company of any of the Company Subsidiaries in connection with the smployment relationship.

(d) Except 86 set forth in Section 3.14(d) of the Company Disclosure Schedule, as of the
dute of this Agreement the Company has paid in full to all employees, contractors and consuitants all wages,
salarios, commissions, bonuses, benefits and other compensation due to or on behalf of such employess,
contractors and consultants, The Company is aot Hable for any payment to any trust or other fund or to any
Governmental Entity with respect & unemployment compensation beneflts, social security or other benefits or
obligations for employees (other than routine payments to be made in the nonmal course of business and
consistently with past practice).

{e) To the Cotmpany’s knowledge, all employces of the Company are legally permitted
to be employed by the Company in the jurisdiction in which such employee is employed in their current job
capacites for the maximum period allowed under applicable Law, All independent contractors providing
services to the Company have been properly classified as independent contractors for purposes of federal and
applicable state tax Laws, Laws applicable to employee benefits and all other applicable Law.

315 NoBmkers.

Exoept as set forth In Section 3.15 of the Company Disclosure Schedule, neither the Company nor any
of the Company Subsidiaries has entered into any contract, ammangsment or understanding with any Person or
firm which may result in the obligation of such entity or Parent or Merger Sub to pay any flnder's fees,
brokemge or agent’s commissions or ether like payments in connection with the negotiations leading to this
Agreement or consummation of the Merger, .

3.16 Operations.

To the Knowledge of the Company, no atiacks or unauthorized access to the Campany's systems by
backers have inflated the number of page views or unique visitor sessions on the Company websites. Neither
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the Company nor any of its Subsidiarias has taken, and 10 the Knowledge of the Company, no third party has
taken, any steps to artificially inflate the nwmber of page views and unique visiters for the Company websites,

317 Material Contracts.

(a) Section 3.17(a) of the Company Disclosure Schedule lists each Contract to which the
Company or any Company Subsidiary is a party to or bound by, including:

(i) any employment agreement (A) not terminable at will or upon 30 days prior
notice or (B) with an amployee of the Company or any Company Subsidiary who performs sérvices primarily
outside of the United States; any severance agreement with any employes; or any non-compete agreemsnt with
or binding upon any employee;

(i)  any indenture, mactgage, note, installment obligation, agresment or other
instrument relating to Indebtedness, in sach case involving an aggregate principal amount of more than
$10,000;

(iii)  any Contract 1o selt an asset or assets valued at $10,000 or more individually
or $25,000 or more in the aggregats, other than such Contracts entered Into in the ordinary course of business
consistent with past practice;

(iv)  any partnership agreement or joint ventare agresment;

) any Contract (other than a customer Contract) that (A) has a remaining term,
a3 of the date of this Agreement, of over one year in length, provides for annual payments to or from the
Company or any of the Company Subsidiaries of $10,000 or more and is not terminable within one year
without an early termination fee; (B) provides for aggrogate payments afler the date hereof to or from the
Company or any of the Company Subsidiarles of $25,000 or more over the remaining term thereof: or (C) was
not entered into in the ordinary oourse of business consistent with past practice;

{vi)  any'Conuact relating w the assumption or guaranty of any Indebtedness or
imposing an Encumbrance on any of the assets of the Company or any of the Company Subsidiaries;

(vii) any Contract containing covenants of the Company or any of the Company
Subsidiaries (A) not to compete in any line of businsss or with any Person or in any geographical area or not to
solicit or hire any person with respect to employrasnt, or (B) to provide any “most favored nation” or simflar
provisions 10 any customers or potential customers or any class of custamers (that is, required to give pricing
to such customners or potentia! customers or olasses of customers that is at least as good or ore favorable 10
that offered to others for similar goods and/or services);

(viii) any Contract providing for the acquisition (by merger, purchase of stock or
assets or otherwise) by the Company or any of the Company Subsidiaries of any operating business or all or
substantially all of the assets or the capital stock of any other Person;

(ix)  any Contract with any fabor union or other representative of emplayees of
the Campany or any of the Company Subsidiaries;

(x)  any Contract relating to any Person's rights to any Intellectual Property of
the Company or any of the Company Subsidiaries (other than Contracts entared into in the ordinary course of
business for commercially available “off the shelf’ software licenses) and any Contract relating to the
Company’s or sny of the Company Subsidiaries’ licensing or acquisition of any Intellectual Property from any
other Person;
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(xi}  any Contract providing for indemnification by the Company or any of the
Company Subsidiaries of any Persen, which indemnification obligation has a duration of mare than one year;

{xii) any Contract that in¢ludes porential lability by the Company or any
Company Subsidiary to any Person for other then (A) direct and actual damages not to exceed twelve months’
foes paid under that Contract, or (B) any damages other than direct and actual damages, including, without
limitation, consequential, punitive, special or indirsct damages, ot damages otherwise based on loss of profit,
husiness interruption or diminution of value; or

(xiil) any customer Contract pursuant 1o which such customer is to pay the
Company or any Company Subsidiary in excess of $25,000 in any consecutive twelve manth period.

The Contracts listed on Section 3.17 of the Company Disclosure Schedule are referred to herein as the
“Mnterial Contracts.” The Company has made available to Parent true, correct and complete copies of all
Material Contracts. Neither the Company nor any of the Company Subsidiaries has received any notice, and to
the Company’s Knowledge is not aware, that any Person intends to terminate or defaulr under any Material
Contract before the end of its stated terni. Without limiting the generality of the foregoing, the Company and
each of the Company Subsidiaries is and has at all times during the term of the ralevant Contract been in
compliance in all material respects with all service levels and other perfarmance obligations set forth in any
Contract 1o which it is a party, Except as disclosed in Section 3.17 of the Company Disclosure Schedule,
nsither the Company nor any of the Company Subsidiaries is party 1o any Contract with any Qovernmental
Entity. Neither the Company nor any of the Company Subsidiaries is a party to any oml agreement that is or
would reasonably be expected to be material 1o its relationship with any customer, vendor or employee of the
business of the Company, or the performance or non-performance of which would reasonably be cxpecwd to
heve a Company Material Advearse Effect.

) ()] Neither the Company nor any Company Subsidiary is in violation of or in default
under any Material Contract to which it is a party ar by which it or any of its properties or assets is bound (nor,
to the Company’s Knowledge, Is any other party to a Material Contract in violation or in default thereunder),
except for violations or defaafts that would not, individually or in the agsregate, have 8 Compeny Material
Adverse Bffect, nor will the consummation of the Merger result [n any third party having any right to
terminate, amend, accelerate, cancel or deprive the Company of a benefit under any Material Contract, except
for such rights that, if exercised, would not, individually or in the agpregate have a Company Material Adverse
bffect. Except for breaches, violations ar defaults that would not reasonably be expected to have, individually
aor in the agpregate, a Company Material Adverse Effoct, vach of the Material Contracts is valid and in full
force and effect,

3.18  Insurance. The Company maintains insurance coverage with reputable insurers, or maintains
self-insurance praclices, in such amounts and covering such risks as are in acoordance with pormal industry
practice for companies engaged in businesses similar to that of the Company and the Company Subsidianies
(taking into account the cost and availability of such Insurance), except to the extent the fallure to maintain
such insurance would not have &8 Company Material Adverse Effect. There is no claim by the Company or any
Company Subsidiary pending under any such policies which (a) has been denled or disputed by the insurer or
{b) if not paid would have, individually or in the aggregatz, a Company Material Adverse Effect. All such
insyrance policies are in full force and effect, all premiums due and payable thereon have been paid, and no
wiritten notice of cancellation or termination has been received by the Company with respect to any such policy
which has not besn replacsd on substantially similar terms prior to the date of such cancellation.

3.19  Proxy Stament: Company Information. The information relating to the Company and the
Company Subsidiaries to be contained in the Proxy Statement (or any amendment or supplement thereto) and
any other doouments filed with the SEC in connecton herewith, will not, on the date the Joint Proxy
Statement/Prospecius is first mailed 1o holders of the Company Cemmon Stack and Company Preferred Stock,
contain any untrue staternent of any material fact, or omit to state any material fact required to be stated therein
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