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ARTICLES OF AMENDMENT
to the ?:(::1: S
ARTICLES OF INCORPORATION L
= i
of : sr: % m
T
MEDIABAY, ENC. SR
Lt
Pursuant io Section 6070603 of the =1 &R
Florida Business Corporation Act

MEDIABAY, INC., a Florida corporation (the “Company™), hereby certifies that the
following resolution was adopted by the Board of Directors of the Company pursuant to the

authority of the Board of Dircotors as required by Section 6G7.0602 of the Florids Business
Corporation Act.

RESOLVED, that pursuant to the authority granted to the Board of Directors in accordance
with the provisiong of the Company’s Axticles of Incorporation, the Board of Directors hereby
creates, authorizes and provides for the issuance of a series of the Company’s previously authorized
Preferred Stock, no par value (the “Preferred Stock™), and herchy states the designation and number
of shares, and fixes the relative rights, preferences, privileges and restrictions thereof s follows:

1. DESIONATION.

This series shall consist of forty-four thousand eight hundred seventy-five (44,875) shares of
Preferred Stock and shall be designated the “Series D Convertible Preferred Stock™ (the “Series D
Preferred Stock™). The face amount of each shave of Serics I Preferred Siock (cach, & “Preferred
Skare™ and collectively, the “Preferred Shares™) shall be One Thousand Dollass ($1,000.00) (the

“Stared Valre™).

2,

CERTANN DEFINITIONS,

“Affiliate’’ means, as 1o any Person (the “subject Person™), any other Person (a) that divectly
or indirectly through one or more intermediaries controls or is controlled by, or is under direct or
indirect common control with, the subject Person, (b) that directly or indirectly beneficially owns or
holds ten percent {10%) or more of any clasz of voting equity of the subject Pemon, or {c) ien
percent (10%) or mors of the voting equity of which is directly ar indireesly beneficially owned or
held by the subjoct Person. For the purposss of this definition, “contral” when used with respect to
any Person means the power to direct the management and policies of such Person, dirsctly or
indirectly, whether through the ownership of voting securities, through representation on such
Person’s board of directors or other management committee or group, by contract or otherwise.

HO0500QU65847 3
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“Articles” or “drticles of Amendment” means these Articles of Amendment.

“Bankruptcy Law” means Title 11, United States Code, and the Federal Rules of
Bankruptey Procedure, and any similar Federal or state law, rule or regulation providing for the
relief of debrors.

“Board of Directors” or *Beard” means the Company's Board of Directors, as constituted
from time to time,

“Business Duy” means any day other than a Saturday, a Sunday or a day on which the New
York Stock Exchange is closed or on which commercial barks located in New York City are
required or authorized by law to close.

“Cap Amount” means 19.99% of the number of shares of Common Stock outstending ot the
Closing Date immediately prior to the Closing {(subject t¢ adjustment upon & stock split, stock
dividend or similar svent}.

“Change qf Control” means the existence or occurrence of any of the following: (a) the
sale, conveyance or disposition of all or substantially all of the assets of the Company; (b) the
effectuation of a transaction or serles of related wansactions in which more than ffty percent (509)
of the voting power of the Company is disposed of (other than as a direct result of nomual,
uncoordinated trading activities in the Common Stock generaily); (c) the consolidation, merger or
other business combination of the Company with or into any other entity, immediately following
which the prior stockholders of the Company fail to own, directly or indivectly, at Jeast fifty percent
{50%6) of the voting equity of the surviving entity; (d) & transaction or serits of transactions in which
any Person or “group” (as such term is used in Sections 13(d) and 14(d) of the Exchange Act)
acquires more than fifty percent (50%) of the voting equity of the Company; (e} the yeplacement of
a majority of the Board of Directars with individuals who do not constitute Continuing Directors; or
() a transaction or series of transactions that constitttes or results in & “poing private transaction™
(as defined in Section 13(e) of the Exchange Act and the regulations of the Commission issusd
thereunder).

“Closing” and “Closing Date” have the respective meaning specified in the Sccurities
Purchase Agreement.

“Closing Bid Price” shell mean, for the Common Stock as of any date, the closing bid price
on such date for the Common Stock on the Principal Market as reported by Bloomberg Finanoial
Markets (“Bloomberg™), or if the Principal Market begins to operate on an extended hours basis,
and does not designate the closing bid prive, then the last bid price at 4:00 p.m. (castern time), as
reported by Bloomberg, or if the forsgoing do not apply, the last closing bid price of the Common
Stock in the over-the-counter market on the electronic butletin board for such sscusity as reported
by Bloomberg, or, if no closing bid price is teported for such security by Bloomberg, the laat
cloging trade price for such sccurity as reported by Bloomberg, or, if no last closing frads price is
reported for such security by Bloomberg, the average of the bid prices of any market makers for
such secutity as reported in the “pink sheets™ by Pink Sheets LLC (formerly the National Quotation
Bureau, Inc.). Ifthe Closing Bid Price cannat be calculated for the Common Stock on such date on

2-
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any of the foregoing bascs, then the Company shall submit such calculation to au indopendent
investment banking firm of national reputation reasonably acceptable to the Holders, and shali
causs such investment banking firm to perform such determination and notify the Companpy and the
Holders of the rosults of determination no later than two {2) Business Days from the time such
calculation was sulmitted to it by the Company. All such determinations shall be appropristely
adjusted for any stock dividend, stock split or other similar transaction during such period.

“Common Stock™ means the Company’s no par value common stock.
“Cammaon Stock Dividend Condition™ means each of the following evants:

@) the Dividend payment to be made in Common Stock shall not canse
the number of shares of Commean Stock beneficislly ownad by any Holder, together with its
Affiliates, to exceed 4.95% of the tofsl number of shares of Common Stock then
outstanding; ~

(i)  the Registration Statement shall have been declared effective and
shall continue to be effective and available to cach Helder, and shall cover the number of
Registrable Securities required by the Registration Righis Agreement, or ail Registable
Securities may be sold by the Holders without limitation as to volume pursuant t© Rule
144(k) or any successor provision;

@iy 00 the Common Stock shall be listed on the Nasdag Netional Market,
the Nasdag SmallCap Market or the New York Stock Exchange and trading in the Common
Stock on such market or exchangs shall not then be suspeaded, (v} the Company shall be in.
compliance, in sll material rospects, with each of the gpantitative and qualitative listing
standards and requirements (without regards to any specified compliance periods) of the
Nasdag National Market, the Nasdaq SmallCap Market or the New York Stock Exchangs, as
the case may be, and (z) the Company shall not have received any notice from the Nasdag,
NASD or the New York Stock Exchange, as the cass may be, that the Company may not be
in such compliance;

(iv)  Stockholder Approval shall have been obtained;

(v} & Fundamental Change, or an event that with the passage of time or
the giving of notice, or both, would constitnte 3 Fundamental Change, shall not have
oceurred and be comtinuing; and

(vi) the Liquidity Condition shall be satisficd.

“Centinuing Director” mesns, on any daie, & member of the Board of Directors who (i) was
a member of such board on the Execution Date {as defined in the Securities Purchase Agreement) or
(ii) was nominated ar elected by at least a majority of the directors who were Continuing Directors
at the time of such nomination or election or whose tlection to the Board of Divectors was
recommended or endorsed by at least a majority of the directors who were Continuing Directors at
the time of such nomination or election,

3~
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"Conversion Lignidation Preference” means, with respect to a Preferrad Share, an amount
equal to the Stated Value of such Preferred Share plus all unpaid Dividends thereon (whether or not
such Dividends are earned or declared) accruing through the Optional Conversion Date or the
Mandrtory Canversion Date, as the case may be.

“Conversion Price” means $0.55, subject to adjustment as provided herein,

“Conversion Shares™ means the shares of Common Stock issuable upon conversion of the
Preferred Shares.

“Ped” 38 to any Person af any time means: (a) all indebtedness, labilites and obligations of
such Person for borrowed meney; (b) all indebtedness, labilities and obligations of such Person to
pay the deferred purchase price of Property or services, excapt trade accounts payable of such
Person arising in the ordinary course of business that are (i) not past due by more than 90 days or
(i) are being disputed in good faith by the Company; (c) all capital lease oblipations of such Person;
(d) zll indebtedness, liabilities and obligations of others guaranteed by such Person; (e) all
indebtedness, liebilities and obligations secured by a Lien existing on Property owned by such
Person, whether or not the indebiedness, labilities or obligatons secuzed thereby have been
gssumed by such Persor of are non recourse t¢ guch Person; {f) all reimbursement obligations of
such Person (whether contingent or otherwise) in respect of Ietters of credit, bankers’ acceptances,
surety or other bonds and similar instruments; and (g} all indebtedness, liabilities and obligations of
such Person to redeem or retire shares of caplal stock of such Person.

“Deafauit Interest Rae™ means the lower of fifteen percent (15%) per annum and the highest
interest rate permitted by applicable Jaw,

“Effective Date” means the jater of (i) the “Effective Date as defined in the Registration
Rights Agreement and (i} the date that Stockholder Approval has been obtained,

“Exchange Act” means the Securitics Exchange Act of 1934, as amended (or any succsssor
act).

“Five Day VWAP” means, as of a particular date, the average of the dafly VWAPs for the
five (5) consceutive Trading Days cecurring immediately prior to (but not incinding) such dase,

“Fundamental Change” means any of the following evenis or clrcumstances: (i) any
representation o warranty of the Company set forth in the Seowrities Purchase Agrooment, these
Articles or the other Transaction Documents fails to be true and correct in all material respects as of
the Closing Date as if made on such date; (ij) the Company fails at any time to comply with or
perforn in all material respects all of the agreements, obligations and conditions sat forth in the
Becurities Purchase Agreement, these Articles ar the other Transaction Documents thar are required
to be complied with or performed by the Company; (iii) a Change of Control occurs, other than a
Change of Control that does not involve or require a vote of the Board of Directors or any other
getion by the Company or its management (including withour Hmitation providing any Person with

v
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non-public information with respect to the Company); or (iv) a Ligquidation Event ncours or is
publicly announced by or with respect to the Company.

“Holder" means any holder of Preferred Shares, all of such holders being the “Holders”,

“Investor” and “Investors” have the meanings specified in the Securitios FPurchase
Agreement.

“Junior Securities” means the Common Stock and all other capital stock of the Company
ihat does not constitute Pari Passu Securities or Senior Securities,

“Liguidation Event” means:

(g}  that the Company or any Subsidiavy, pursuant to or under or within the
meaning of any Bankouptey Law: () commences a volunrary ease or proceeding; {i7) consents to the
entry of any order for relief againgt it in an Involuntary cass or proceeding or the commenccment of
any case against it; (iij) consents to the appointment of a custodian of it or for any substantial part of
its property; (v} makes a general assignment for the benofit of its craditors; (v) files a petition in
bankruptcy or answer or consent seeking reorganization or relief; or (vi) consenis to the filing of
such petition or the appointment of or taking posscssion by 4 custodian;

(b}  tha a court of competznt jurisdiction has entered an order or decree vuder
any Bankrupicy Law that: (1) is for relief against the Company or any Subsidiary, or adjudicates the
Company or any Subsidiary to be insolvent or bankrupt; (i) appoints a custodian or receiver for the
Company or any Subsidiary, or for any substantial part of its property; or (1ii) orders the winding up
or liquidstion of the Company or any Subsidiary, and such order or decrec remains unstayed and in
effect for at least thirty (30) days; or

{¢}  » bankrupicy, ingolvency, reorganization or liquidation proceeding or other
progesding for the relief of debtors shall have been instited against the Company or any subsidiary
of the Company by & third party and shall not have been dismissed within 90 days.

“Liguidation Preference” means, with respect to a Preferred Share, an amount equal fo the
Stated Value of such Preferred Share plus all unpeid Dividends thereon accruing through the
relevant date of determination (whether or not such Dividends are earnad or declared).

“Liguidity Condition™ meang that the average (the “Lignidity Condition Averags™), over
any period of 22 consecutive Trading Days ending after the Effective Date, of the products obtained
by multiplying (i) the daily trading volume of shares of Common Stock on the Nasdag National
Market, the Nasdayg SmallCap Market or the Now York Stock Bxchange, as the case may be,
reporicd by Blaomberg Financial Markets (o, if Bloomberg Financial Markets is not then reporting
such volome, by a comparable reporting service of national reputation selected by the Holders and
reasonably satisfactory to the Company) for sach Trading Day dwring such period, times (i) the
VWAP for each such Trading Day, shall have exceeded $750,000.00; provided however, that
solcly for purpeses of the Mandatary Conversion Conditlons applicable to the conversion of
Preferred Shares on the Maturity Date, such Ligquidity Condition Average shall have exceeded

-5
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$500,000.00. Por the avoidance of doubt, the Liquidity Condition Average shall bo determined by
(A) calculating the product of (3) the daily trading volume for sach Trading Day dwring such period
of 22 consecutive Trading Days times (i) the VWAP for each Trading Day during such period of
22 consecutive Trading Days, (B} adding together the products so obtained for each of such 22
consecutive Trading Days, and (C) and dividing such sum by 22.

“Muajor Transaction” waeans, with respect to the Company, (%} a merger, consolidation,
business combinstion, tender offer, exchange of sharss, récapitalization, rearganization, redemption
or other similar event, as a result of which shares of Common Stock shall be changed into the sames
or g different number of shares of the same or ancther class or classes of stock or securities or other
asseiz {inciuding, without lmitation, cash) of the Company or another entliy or (¥) the sale by the
Company of ail or substantiaily all of its asscts.

“Mandarory Conversion Conditions™ means each of the following events:

£\ the Repistration Statement shall have been declared effective and
shall continue to be effective and available 1o the Holders, and shall cover the number of
Registiable Securities required by the Registration Rights Agreement, or all Registrable
Securities may be sold by the Holdors without limitation as 1o volume putsuent fo Rule
144(k) or any successor provision;

()  (x) the Common Stock shail be listed on the Nasdaqg National Market,
the Nasdaq SmallCap Market or the New York Stock Exchange and trading in the Commeon
Stock on such market or exchange shall not then be suspended, (v} the Company shall be in
compliance, in all material respects, with each of the quantitative and qualitative listing
standards and requirements {without regards to any spocified compliance periods) of the
Nasdag National Matket, the Nasdaq SmallCap Market or the New York Stock Exchange, as
the case may be, and (z) the Company shatl not have received any notice from the Nasdaq,
NASD or the New York Stock Exchange, as the case may be, that the Company may not be
in such compliance;

@)  a Fundamental Change, or an event that with the passage of time or
giving of notice, or both, would constinte a Fundamental Change, shall not have ocourred
and be continuing

{(ivy  Stackholder Approval shall have been obtained; and

(v} the Liquidity Condition shall be satisfied.

“Market Price” meaus, as of a particnlar date, the lesser of (i) the average of each daily
VWAP for the ten (10) consecutive Trading Days ocourring immediately prior to (bt not

including) such date, and () the Closing Bid Price on the Trading Day immediately preceding such
date.

RO5000065847 3
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“Muaturity Date” means the date that is thirty (30) days following the Effective Date:
provided, that if such thirieth day following the Effective Date is not a2 Buosiness Day, then the
Maturity Date shal} be the next following Business Day.

“Pari Passu Securities” means any securities ranking by their terms pari passu with the
Series D Preferred Stock in respect of redemption or distribution upon lquidation.

*Permitted Debi” means the following:

{1 Debt thet is outstanding on the Execufion Date and disclossd in the
Digelosurs Documents;
{iiy  Debt consisting of & working capital credit facility provided by a bank or
other financial institution that is secured only by the Company’s accounts receivable and/or
inventory; and

(iif) Debt consisting of capitalized lcass obligntions and purchase moncy
indebtedness incurred in connection with acquisition of capital assets and obligations under
sale-leaseback or similer arrangements provided in each case that such obligations are ant
secured by liens on any assets of the Company or its Subsgidiaries other than the assets so
legsed.

“Person™ means any individual, corporation, trust, association, company, partmership, joint
venture, limited liability company, joint stock company, nation, or government, any state, provincial
ar political subdivision thereof, any ety exercising executive, legislative, judicial, regulatory or
administrative functions of or perfaining to govarnment, including without limitation any stock
exchange, securities marker or self-regulatory organization, or any other eatity.

“Princlpal Marker” means tho principal securities exchange or market on which the
Common Stock i3 Histed or traded.

“Property” means property andfor assels of all kinds, whether real, personal or mixed,
tangible or intangible (including, without Hmitation, all rights relating thereto).

“Registrable Securities” means the Conversion Shares and the Warrant Shares, any other
shares of Common Stock issusble pursuant to the temms of thess Articles or the Warrants, and any
shares of common stock issued or issnable from time to time (with any adjustments) in replacement
of, in exchange for, 58 & distribution on, or otherwise in respect of the Conversion Shares or the
Warrant Shares; provided, however, that “Registrable Securities” shall not include any such shares
that have beer sold to the public pursuant to the Registration Statement or pursuant ta Rule 144 or
shares of Common Stock that ave eligible for sale under Rule 144(%) without limitation as to
volume.

“Registration Righte Agreement” means the agreement, dated as of the date of the
Securities Purchase Agreement, pursuant to which the Company has agreed to register the
Registrabls Securities for resale,

Ho5000065847 3
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“Registration Statement” has the meaning specified in the Registration Rights Agreement,
“Rule 144" means Rule 144 promulgated under the Securities Act.
“Securities Act" means the Securities Act of 1933, as amended.

“Securities Purchase Agreement” means the agreement dated on or abour March 18, 2005,
by and among the Company and the Investors listed therein, pursuant to which the Company {s
obligated to issue the Preferred Shares to the Investors.

“Senior Securities” means (i) any Debt {ssued or assumed by the Company and (i) any
szogrities of the Company which by their tatms have s preference over the Series D Profoyred Stock
in respect of redemption or distribution upon Haguidation.

“Srated Valne™ means $1,000 per Preferred Share, subject to proportionate adjustment in the
event of a stock split or similar event.

“Stockholder Approvai® means the requisite affiomative vote by the Company’s
stockholders at 2 mesting of stockholders or by the written consent of stockhelders in lieu of such
meeting approving (i} the issuance of Common Stock in excess of the Cap Amount in conngction i
with the transactions contemplated by these Articles, ths Securities Purchase Agreement and the
other Transaction Documents, (H) an increase in the number of shares of the Company's authorized
Common Stock from 150,000,000 to 300,000,000, and (i) solely for purposes of applicable
Nasdag regulations and listing requirements, a chango of control of the Company; provided,
however that if Stoekholder Approval is obtained by means of written consent In lieu of & mesting,
such Stockholder Approval shall not be deemed to have been obtained until such written consent
has become effective and the actions consented 1o may ba taken in accordsnes with the Exchange
Act and Regulation 14C promulgated thereunder.

“Subsidiary” means, with respect to the Company, any corporation or other entity of which
a1 least 2 majority of the outstanding shares of gtock or other ownership interests having by the
terms thereof ordinary voting power to clect 5 majority of the board of directors {or Persons
performing similar functions) of such corporation or entity (irrespective of whether or not at the
fime, in the case of a corpotation, stock of any other class or classecs of such corporation shall have
or might have voting power by reason of the happening of any contingency) is at the time directly
or indirectly owned or controlled by the Company or ont or more of its Subsidiaries or by the
Company and ong of more of its Subsidiaries.

“Trading Dgy” means any day on which the Common Stock is purchased and sold on the
Principal Market.

“VWAP” on n Trading Day means the volume weighted average price of the Common Stock
for such Trading Day on the Principal Market as reported by Bloomberg Financial Markets or, if
Bloomberg Finaneial Markets is not then reporting such prices, by a compamble reporiing service
of national reputation aclected by the Holders and reasonably satisfactory to the Company. If the
VWAP cannot be caloulated for the Common Stock on such Trading Day on any of the forepoing

8-
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bases, then the Company shall submit such caleunlation to an independent investment banking firm
of pational reputation reasonably acceptable to Holders holding 8 majority of the Preferved Shares,
and shall cause such investment banking firm to perform such determination and notify the
Company and the Holders of the results of determination no Iater than two {2) Business Days from
the time such calculation was submitied to i by the Company. All such determinations shall be
appropriately adjusted for any stack dividend, stock split or other similar fransaction during such
period.

“Warrant Shares” means the shares of Common Stock issuable vpon exercise of the
Warrants.

“Warrants” has the meaniag specified in the Securities Purchase Apresment.

All definitions contained in these Axticles are equally applicable 1o the singular end plurai
forms of the terms defined. The words “hereof”, “herein” and “hereunder” and words of similar import
referring to these Articles refer to these Articles as 8 whole and not to any particular provision of these
Articles.

3. PRIORITY IV LIQUIDATION.

Upon the ocgurrence of g Liquidation Event, no distribution shall be made to the holders of any
shares of Junior Securities unless sach Holder shall have received the Liguidation Preference with
respect to each Preferred Share then held by such Holder. In the event that, upon the ccourence of a
Liguidation Event, the assets available for diswibution to the Holders and the holders of Pari Passu
Securities are Insufficient to pay the Liquidation Preference with respect to all of the outstanding
Preferred Sheres and the prefersatial amounts payable to such holders of Parl Passy Securities, the
entire assetz of the Company shall be distributed ratably among the Preferred Shares 2nd the shares of
such Pari Passu Securities In proportion to the ratio that the preferential amount payable on each such
share {which shall be the Liguidstion Prefersnce in the case of a2 Prefemed Share) bears 1o the aggregate
preferential amount payabie on all such sheres.

4. DIVIDENDS.

() Dividend Rate. Each Holder shall be entitled to receive, to the extent permined by
applicable law, in preference to the pavment of any dividend on any olass or series of Junior
Securities, cumulative dividends (“Dividends™ on each Preferred Shere in an amount egual n, on
st annuatized basis, the Statsd Value of such Preferred Share times six percent (6.0%). Dividends
shall accrue, whether or not earned or declered, on each Preferred Share from the Closing Daic
through the data on which such Preferred Share is redeemed or converted in aceordance with the
rerms hereof. Accrued Dividends on a Preferred Shave shall be payable quarterly in arrears on each
January 1, April 1, July 1, and October 1 of each calendar year, commencing on Aprit I, 2005
{each, s “Dividend Payment Date™), or, if payable in Common Stock as a result of a properly
exercised Common Stock Dividend Option (as defined below), on the Common Stock Dividend
Delivery Date, and, in accordance with the procedures set forth in Sectiong 5. 6 and 2 below, on any
Conversion Delivery Date or Mandatory Redemption Payment Date applicable to such Prefeaved

9.
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Share. Dividends shall bs computed on the basis of a 365-day year for the actual number of days
elapsed.

) MM@;}; The Pividends payable on each Dividend Payment Dato shall
be paid by the Company in cash by wire transfer of immediately available funds; provided, however,
that the Company may elect, subject to the satisfuction of all of the Common Stock Dividend
Conditions in accordance with paragraph (¢} below, to pay such Dividends in shares of Common Stock
(the “Common Stock Dividend Option™). Dividends that are due in cash and which are not paid within
five (5) Business Days of the applicable Dividend Payment Daie shall bear intersst until paid at the

Diefault Interest Raje.
{)  Conditions to Dividend Payment {n Common Stogk. The Company shall be entitled o

exercise the Common Stock Dividend Option with respact to 2 Dividend Payment Date only if, sn such
dato and on each of the tweaty (20) Trading Davs immediately preceding such date, sach of the
Common Stack Dividend Conditions is satisfied in full. In the event that any Common Stock
Dividend Condition is not satisfied as of the applicable Dividend Payment Date and each such
Trading Day, the Company shall not be permitted 1o exercise the Common Stock Dividend Option
with respect io such Dividend Payment Date and must pay all amounts due on such Dividend
Payment Date in cash by wire transfer of immediately available funds.

(4 Commen Steck Dividend Notice. In order to exercise the Common Stock Dividend
Option with respect to a Dividend Payment Date, the Company must deliver, on or before the fificenth
(15" calendsr day immediately prior to such date, written notice to each Holder stating that the
Company wishes to exercise such option {a “Common Stock Dividend Notice™), The Holder shall
promptly thereafter deliver to the Company instructions designating whether the Holder wants delivery
of its Conversion Shares in physical certificates (and, if so, at what address) or through DTC, if
permitied in accordance with Section S(e) below (and, if so, the account number o be credited) (a
“Delivery Instruction Notice™. If the Company wishes to exercise the Common Stoek Dividend
Option with respect to any Dividends due on a Dividend Payment Date, it must do so with respect to
all (but not less than all) of such Dividends. A Common Stock Dividend Notice, once delivered by the
Company, shall bs irrevocabls unfess the Company coases 1o satlsfy all of the Common Stock
Dividend Conditions afler giving such Common Stock Dividend Netice. In the event that the
Company does not deliver 8 Common Stock Dividend Notlee on or before such fifisenth (15%) day,
the Company will be deemed {o have elecied to pay the related Dividand in cash,

(&)  Delivery of Sharss. On or hefore the third (3%) Business Day following a Dividend
Payment Date with respect 1o which the Company has validly exercised the Common Stock Dividend
Option (each & “Common Stock Dividend Delivery Date'), the Company must deliver to spch Holder
& number of shares of Common Stock equal to the amount of Dividends payable with respect to such
Holder's Preforred Shares divided by the product of {A) the Five Day VWAY in effect on such dae
times (B) ninety-three percent (93%). The Company must deliver such shares of Common Stock to
such Holder in accordance with the provisions of parsgraph 5{e) below, with the Common Stock
Dividend Delivery Date being deemed the Delivery Date and the Delivery Instruction Netice being
deemed the Optonal Conversion Notice, and in the event of the Company’s failure to effect such
delivery on the applicable Delivery Date therefor (determined in accordance with paragraph 5{(d) and
3(e)), such Holder shall bave the remedies specified in paragraph S(f) below.

-10-
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(O  Payment on Junior Sequrities. As long as any Preferred Shares are ouistanding, and
except as expressly provided in the Securitics Purchase Agreement, the Company shall not (i)
purchase, redeem or otherwise acquive for value any sharss of Junior Securities, directly or
indirectly, other than as a result of reclassification of Junior Securities or the exchange or
conversion of one type of Junior Securities for or into another type of Junior Sscurities, or {ii) make
any pavment on account of, or set aside money for, 2 sinking or other like fund for the purchase,
redemption or other acquisttion for value of any shares of Junior Securities.

5. OPTIONAL CONVERSION.

(x  Right to Convert. Subject to Section 7 below, ecach Holder shall have the right to
convert, at any tme and from time to time after the Closing Date, all or any part of the Preferred Shares
held by such Folder into such mumber of fully paid and non-assessable Conversion Shares as is
determined in accordance with the terms hereof (an “Gpdlonal Conversion™).

()  Convemion Notice. In onder to convert Preferred Shares, 2 Holder shall send 1o the
Company by facsimile transmission, at any time prior to 6:00 p.m., castern time, on the Business Day
on which such Holder wishas to ¢ffect such Optional Conversion (the “Optional Conversion Date’”),
(1) & notice of conversion, in substantially the form of Bxhibit A hercto (an “Opilonal Conversion
Notica"), stating the number of Preferred Shares to be converted, the amount of Dividends acerned (but
remaining unpaid) thereon, and a caloulation of the number of shares of Common Stock issuable upon
such Optional Conversion in accordance with the formula set forth in Section 5(c) below and setting
forth the basis for each component thersof, including the details relating to any adiustments made to
the Conversion Price pursuant to Section 8 below and (if) & copy of the certificate or certificates
representing the Proferred Shaves being converted. The Holder shall promptly thereafter send the
original of the Optional Conversion Notice and of such certificate or certificates to the Company, Inno
evers shall the Holder sell, assign or otherwise transfer any Preforred Shares with respect to which an
Optional Conversion Notice has been delivered to the Company umless and until the Holder shall have
delivered a written notics to the Company pursuant 1o Section S(f)(ii) belovw; provided, howsver, that
the foregolng shall not affect the Holder’s right to sell, assign or otherwise transfer the Conversion
Shares issuable upon the conversion of such Preferred Shares. The Company shall {ssue & new
certificate for Proferred Shares to the Holder in the ¢vent that less than all of the Preferred Shares
represented by a certifivate are converted; provided, however, that the failure of ths Company to deliver
such new certificate shall not affect the right of the Holder to submit a further Optional Conversion
Notice with regpect to such Preferred Shares and, in any such case, the Holder shall be deemed to have
submitted the original of such new certificate at the time that it submits such firther Optional
Conversion Netice. Except as otherwise provided herein, upon delivery of an Qptional Convension
Notics by & Holder in accordance with the terms hereof, such Holder shall, as of the applicable
Optionat Conversion Date, he deemed for all purposes to be the record ovmner of the Common Stock o
which such Optional Conversion Notice relates. In the case of 8 dispute between the Company and a
Helder as 1o the caleulation of the Conversion Price or the number of Conversion Shares issuable upon
an Optional Conversion (including without Hmitation the calculstion of any adiustment io the
Conversion Price pursuant to Section 8 below), the Company shall issue to such Holder the number of
Conversion Shares that are not disputed within the time periods specifind in paragraph 5(d) below and
shall submit the disputed calculations (o a certified public accounting firm of national reputation (other
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than the Company’s regularly rctained accouniants) within two (2) Business Days following the
Company's receipt of such Holder's Optional Conversion Notice. The Company shall cause such
accountant to calculats the Conversion Price as provided herein and to notify the Company and such
Holder of the results in writing no later than thres (3) Busingss Days following the day on which such
accountant received the disputed caleulations (the “Dispute Procedure’™. Such accounient’s
caleniation ghafl be deemed conclugive absent manifest error. The fees of any such scoonntant shall be
borne by the party whose calculations were most at variance with those of such accountant.

() Number of Conversion Shares, The mumber of Conversion Shares 1o be delivered by
the Company 1w a Holder pursuant to an Optional Conversion shall be determined by dividing (3) the
aggregate Conversion Ligquidation Preference of such Holder's Preferred Shares to be converted by
(i) the Conversion Price In effscr on the applicable Optional Conversion Date.

(@) Delivery of Conversion Shiyes. The Company shall, no later than the close of
business on the third (3rd) Business Day following the date on which the Company receives an
Optional Conversion Notics from = Holder by facsimile transmission pursuant to pamgraph 5(b),
sbove (the “Delivery Date™), issue and deliver or canse to be delivered to such Holder the number
of Conversion Shares determined pursuant 1o paragraph 5(c) above, provided, however, that any
Conversion Shares that are the subject of a Dispute Procedure shall be delivered no later than the
close of business on the third (3rd) Business Day following the determination made pursuant
therefo.

(e}  Deliverv Procodures, As long as the Company's designated transfer agent (the
“Tronsfer Agent’™y participates in the Depository Trust Company (CDIC™ Fast Antomated
Securitiss Transfer program (“FAST) and no restrictive legend is required porsuant to the terms of
thess Articles or the Securities Purchase Agreement, the Company shall effect delivery of
Conversion Shares to the Holder by crediting the acconnt of the Holder or its nominee st DTC {as
specified in the applicable Oprional Conversion Notice} with the number of Conversion Shares
required to be delivered, no latar than the close of business an such Delivery Date. In the cvent that
the Transfer Agent i3 not & participant in FAST or if the Haolder so specifies in its Optional
Conversion Netice or otherwise in writing on or before the Optional Conversion Date, the Company
shall cffect delivery of Conversion Bhares by delivering fo the Holder or its nomince physical
certificatss representing such Conversion Shares, no later thap the close of business on such
Delivery Date, Conversion Shares delivered to the Holder shall not contain any resitictive Jegend
uniess such legend is required pursuant to the terms of the Securities Purchase Agreement. If any
Conversion would create a fractional Conversion Bhare, such fractional Conversion Share shall be
disregarded and the number of Conversion Shares issuable upon such Conversion, in the aggregate,
shall be the next closest number of Conversion Shares.

)  Failupe fo Deliver Conversion Shares.

Iy In the evem: thaf, for any reason, a Holder has not received cerfificates
representing the number of Conversion Shares specified in the applicable Optional Conversion Notice,
without any restrictive legend {except 1o the extent g restrictive legend is required by the ierms of the
Secirities Prechase Agreament) on ot before the Delivery Date therefor (a “Conversion Defaulf™, and
such failure to deliver cerfificatss continues for wo {2} Business Days following the delivery of written
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notice thereof from such Holder {such second Business Day following such writen notice being
referred to herein as the “Conversion Default Date™, the Company shall pay 1o such Holder payments
C‘Canversion Default Payments”) in the amoumt of (A) “N" multiplied by (B) the aggregate
Conversion Liquidation Prefarence of the Prefarred Shares which ars the subject of such Conversion
Default multiplied by (C} one percent {1%4), where “N” equals the number of days elapsed betwoen the
Convession Defanlt Daie and the dare on which all of the certificates representing such Conversion
Shares {without any restrictive legend to the cxient permitied by the texms of the Securitics Purchase
Agreement) are issued and delivered to such Holder. Amounts payable hereunder shall be paid to the
Holder in immediately available fimds on or before the fifth (5th) Business Day of the calendar month
immediately following the calendsr month in which such amounts have accrued. The flvst ocourrence
of a Conversion Default with respect to a Holder shall not be deomed to be a Fundamental Change
giving rise 1o a Mandatory Redemption right undsr Section 9 hereof provided such Conversion Default
is cured within two (2) Business Days following the relevant Conversion Default Date, and no
Conversion Default with respect to any Holder shall be deemed to be 8 Fimdamental Change giving
rise to s Mandatory Redemption right with respect to aiy other Holder,

(i)  Inthe event of a Conversion Defavlt, a Holder may, upon writien notice to the
Company, tegain on the date of such notice the rights of such Holder under the Preferred Shares that
are the subject of such Conversion Defaull. In such event, such Holder shall retain all of such Holder's
rights and remedies with respect fo the Company’s fallure to deliver snch Conversion Shares {including
without limitation the right to receive the cash payments specified in paragraph 5(f){i} above through
the date of such writien notice).

(i} The Holders’ rights and remedies hereunder are cumulative, and no right or
remedy is exclusive of any other, In addition to any other remedies provided hersin, each Holder shall
have the right to pursue actual damages for the Company’s failure 10 issue and deliver Conversion
Shares on the applicable Delivery Date, including, without limitation, damages relating to any purchase
of shares of Common Biock by or on behalf of such Holder in order 1o make delivery on a sale effeciad
in anticipation of recsiving Conversion Shares, such damages to be in an amount equal to (A) the
aggregate amount paid by such Holder for the shares of Common Btock so purchassd minus (B) the
aggregate amount teceived by such Holder upon the sale of such Conversion Shares, and such Holder
shall have the right to pursus all other remedies availsble 1o it at law or in equity Gneluding, without
limitation, & decree of specific performance and/or infunctive relief}.

6. MANDATORY CONVERSION OF PREFERRED SHARES,

(2  Copversign at Matuty. On the Maturity Date, the Company may mandatorily cause
the conversion of the outstanding Preferred Shares into shares of Common Stock (a “Marurity Date
Conversian™) provided that (i) each of the Mandatory Conversion Conditions is satisfied on and as of
the Maturity Date; provided however, that if the Liguidity Condition is the only Mandatory
Conversion Condition that i3 not satisfied, then the Company may still convert a portion of the
outstanding Preferred Shares on the Manwity Date as provided in Section §(b) below, and (i) no
shaves of Preferred Stock shall be convertad to the extent that the conversion of such shares would
cause the pumber of shares of Commen Stock heneficially owned by any Holder, together with its
Affilintes, as of the date of the Mandatory Conversion Notice {assuming for such purposes, that the
Mandatory Conversion has been effected as of the date of such notice), to exceed 4.99% of the total
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number of shares of Common Stock outstanding as of the date of the Mandatory Conversion Notice
(assuming for such purposes, that the Mandatory Conversion has been effected as of the date of such
notice). If no Maturity Date Conversion occurs or if, following the Manmity Date Conversion, there
are still Preferred Shares outstanding, then the Company may from fime to time effect subsequent
conversions with respect to the romsining outstanding Preferved Shares (each, a “Swbseguent
Conversion” and, collectively, with any Manmify Date Conversion, a “Mundatory Conversion™),
provided that (i) each of the Mandatory Conversion Conditions is satisfied on and as of the date of such
Subsequent Conversion {each such dato being a “Subsequent Maurity Date” and, collectively, with
the Maturity Date, & “Mandatory Conversion Date"); provided, however, that if the Liquidity
Condition is the only Mandatory Conversion Condition that is not satisfied on 2 Subsequent Maturity
Date, then the Company may still convert a portion of the outstanding Preferred Shares on such
Subsequent Maturity Date as provided in paragraph 6(b) below; and (i) prior to the 9]st day following
the Effective Date, no Preferred Shares shall be converted in a Bubsequent Conversion (x) if the
Company has previonsly effected a Mandatory Conversion or (¥) to the extent that the conversion of
such shares would cause the number of shares of Common Stock beneficially owned by any Holder,
together with its Affilistes, as of the date of the Mandatory Conversion Notice (assuming for such
purposcs, that the Mandatory Convemsion hag beon effected as of the date of such nofice), o exoeed
4.99% of the total number of shares of Common Stock outstanding as of the date of the Mandatory
Conversion Notice (assumning for such purposes, that the Mandatory Conversion has been effected ag
of the date of such nofice); and (iit) commencing as of the 91st day following the Effoctive Date, no
Preferred Shares shall be converted in & Subsequent Conversion to the extent that the conversion of
such shares would cause the number of shares of Cammon Stwock beneflcially owned by a Holder,
together with its Affiliates, as of the date of the Mandatory Conversion Notice (assuming for such
purposes, that the Mandatory Conversion has heen effacted as of the date of such motice), to exceed
9.59% of the total number of shares of Common Stock owtstanding as of the date of ithe Mandatory
Conversion Notice {(assuming for such purposes, that the Mandstory Conversion has been effected as
of the date of such notlos),

&) In the event that each Mandatory Conversion Condition, other
than the qumdzzy Cnnditxcm, is safisfied on a Mandatory Conversion Date, the Company may still
mandatorily canse the conversion of oufstanding Preferred Shares on such date; however, the
nupstber of Proferred Shares owned by any Holder that the Company may convert on such date shall
be reduced to the amount equal to the product of (x) the number of shares that the Company would
have been able to convert on such date in accordance with Section 6(a) had the Liquidity Condition
been satisfied on sueh date times {¥) a fraction, not greater than 1, (A) the numerator of which ig the
Liquidity Condition Average and (B) the denominator of which is (§) $500,000.00, with respect to a
Matority Date Conversion and (if) $750,000.00 with respost to &8 Bubsequent Conversion,

(¢}  Mandatory Copveysion Notics. In order to effeet a Mandatory Conversion hereunder,
the Company must deliver to each Holder written notice thereof (a “Mandatory Conversion Notice™)
at least five (5) Business Days prior to the applicable Mandstary Conversion Dats stating the number
of the Holder’s Preferred Shares fo be converted, the amount of Dividends accrued (but remaining
unpaid) thereon, and s calculstion of the mumber of Conversion Shares to be issued upon sich
Mandatory Cawversion, The Holder shall promptly thereafter send to the Company the original
certificate or cerfificates representing the Preferred Shares of such Holder that are being converted,
together with a Delivery Instruction Notice. In no event shall the Holder zelf, assign or atherwise
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iransfer any Preferred Shares with respect to which 2 Mandatory Conversion Natice has boen dativered
to such Holder; provided, however, that, notwithstanding the delivery by the Company of & Mandatory
Conversion Notics, nothing contained hersin shall be deemed o limit in any way (1) the right of a
Holder to convert such Holder’s Preferred Shates prior to the Maturity Date or Subsequent Maturity
Date, as the case may be, or (i) the availability of any and alf rights and reryedies that are providsdtoa
Holder under these Axticles in the evert that the Company fails to deliver Conwersion Shares ypon a
MandawryConversionasmqaimdhmbymrhemomasifﬁwmmpmyhad&ﬂedmdehvm
Conversion Shares upon an Optional Conversion.  The Company shall issue a new certificats for
Preferred Shares to the Holder in the event that loss than all of the Praferred Shaves reprasented by a
vertificate arc converied; provided, Aowever, that the fallure of the Company 1o deliver such new
certificate shall not affect the right of the Holder io submit an Optional Conversion Notice with respect
1o such Preferred Shares and, in any such case, the Holdar shall be deemed to have submitied the
criginal of such paw cartificate at the time that it submits such Optional Conversion Notice. Except as
atherwise provided herein, upon the Company's delivery of a Mandatory Conversion Notics to a
Holder in accordance with the terms hereof, such Holder shall, as of the applicable Mandatory
Conversion Dats, be deemed for all purposés 1o be the sceord owner of the Common Stock o which
such Mandatory Conversion Notice relates,

(@)  Delivery of Shargs. The Company shall deliver to cach Holder on or before the third
(3™ Business Day following the Maturity Date and/or the Subsequent Maurity Dats, s the case may
be {(each such delivery date being a “Mandarery Conversion Delivery Date™), provided that the
Compeny bas validly exercized its Mandstory Conversion right applicable thereto, in accordance with
the terms hereof the number of Conversion Shares equal {o (A) the aggregate Conversion Liquidation
Preference of the HoﬁersﬁemsmmbccmvmcdmﬁmMmdamryCWmn Date
divided by (B) the Conversion Price in effect on such date. The Company must deliver such shares of
Common Stock to such Holdey in sceordance with the provisions of parsgraphs 5{d) and S(¢) sbove,
with the Mandatory Conversion Delivery Date being deemed the Delivery Date and the Delivery
instruction Notice being deemed the Optional Conversion Notice, and in the event of the Company™s
fathre to effoct such delivery on the applicable Delivery Date therefor, such Holder shall have the
remedies spacified in paragraph 3{f) above,

7. LIMITATIONS ON OPTIONAL CONVERSION. In no evens shall 2 Holder be pemmitied to
convert any Preferred Shares to the extert that, upon the Optional Conversion of such Preferred Shares,
either;

@) the number of shares of Common Stock heneficially owned by such Holder, together
with its Affiliates {other than shares of Common Stock issuable upon conversion of such Preferred
Shares or which, upon exercise of the Warrants or otherwize, would be deemed beneficially owned
sxcept for being subject 1o a limitation on conversion or exereise analogous to the limitation contained
in this Segtion 7), when added to the number of shares of Common Stock issuable upon the Optionat
Conversion of such Preferved Shares, would exceed the Conversion Limitation (8s defined below} in
cffect at such time. As used herein, beneficial ownemhip shall be determined in accordance with
Section 13(d) of the Exchange Act and the rules thereunder. To the extent that the limitation contained
in this paragraph applies (and without limiting any rights the Company may otherwise have), the
Company may rely on the Holder’s defermination of whether Preferred Shares are convertible
pursuant to the terms hereof, the Company having no obligation whatsoever 1o verify or confirm the
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acotracy of such determination, and the submission of an Optional Conversion Notica by the Holder
shall be deemed to be the Holder's representation that te Preferred Sharss specified therein ate
convertible pursuant to the terms hereof. Nothing contained herein shall be deemed to restrict the
right of a Holder to convert Preferred Shares at such time as the Optional Copversion thereof will not
violats the provisions of this paragraph. For purposes hercof, *Canversion Limitation” weans, at &
given time, beneficial ownership of 4.99% of the number of shares of Common Siock issued and
outstanding st such time (assuming for such purposes, that the Optional Conversion has been effected
as of the relevant dele); provided, however, that a Holder may elect, upon sixty-one {61) days’ prior
written notice from such Holder to the Company, to change the Canversion Limitation applicable to
such Holder and its Affiliates (and only such Holder and its Affiliates) to beneficial ownership of 9.5%
of the number of shares of Common Stock issued and outstanding at such time (assuming for such
purposes, that the Optional Conversion has heen effected as of the relevant date); or

(b)  the number of Conversion Shares that such Holder would receive upon such Optional
Conversion, when added 1o the mmnber of Conversion Shares previously received by such Holder
pursuant to the provisions of these Articles and (i) the number of Wamrant Shares previously received
by such Holder pursuant to such Holder’s Warrants, waould excesd the product of (A) the Cap Amount
raultiplied by (B) a faction, the numerator of which is the aggrogaie Stated Value of ths Preferred
Shares purchased by such Holder and the depominator of which is the aggregaie Stated Value of all
Preferred Shares purchased by the Investors (siweh product, the “Allocation Amount™y; provided,
that none of the provisions of this patagraph (b) shall apply if Stockholder Approval has been
obtained or the Holder has delivered to the Company a legal opinion reasonably acceptable to the
Company that such approval is not required under the applicable listing requirements of the
Principal Market. In the event that any Holder shall sell or otherwise trantsfar any of such Holder's
Prafarred Shares, the shares of Common Stock constituting such transferring Holder’s Allocation
Amount shall be allocated between the transferring Holder and the transferee pro rata in proportion
to the Stated Value of the Preferred Shares transferred to such fransferes and the Stated Value of the
Preferred Shares retained by such transferring Holder, In the ovent that any Holder shall convernt all
of such Holder’s Preferred Shares and exercise all of such Holder's Warranis into & number of
{Conversion Shares and Warrant Shares thai, in the aggregate, is Jess than such Holder’s Alloestion
Amount, then the diffcrence between such Holder’s Allocation Amount and the number of
Conversion Shares and Warrant Shares actually issued to such Holder shall be allocated to the
remaining Holders on 2 pre ratg basis in proportion to number of Registrable Securities then
issuable fo each Holder. In the svent that, at any time, the sum of (i) the number of Conversion
Shares issuable under the Preferred Shares ¢vwned by a Holder (without regard to any restrictions on
such issuance contsined in these Articles) plus (i) the number of Warrant Shares issuable upon
excrcise of the Warrants owned by such Holder (without regard to any restrictions on such exercise
comained in the Warranis), plus (Jii) the mumber of Conversion Shares and Warrant Shares
previously issued to such Holder, excteds eighty percent (80%) of such Holder's Allocation
Amount, the Company shall, upon the written request of such Holder, hold as promplly as
reasonably practicable a special meeting of its stockholders for the purpose of obtaining, and use its
best efforts to obtain, Stockholder Approval. In the event that the Company doss not obtain
Stockholder Approval at such meeting, the Company shall continue to wse jts best efforts to seck
such appraoval as soon as practicable afler such meeting but no less frequently than quarterly
thereafier.
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8. ADJUSTMENTS TO CONVERSION PRICE. The Comversion Price shall be subject to
adjusouent from fime to time as provided in this Segtion 8. In the event that any adiustment of the
Conversion Price required herein resulis in a fraction of 2 esn, the Conversion Price shall be rounded

up or down to the nearest cont,
(g)  Sybdivision or Combination of Common Stock. If the Company, at any time afier the

Execution Date, subdivides (by any stock split, stock dividend, rocapitalization, reorganization,
rectassification or otherwise) the autstanding shares of Commeon Stock into & greater number of shares,
then affer the date of record for effecting such subdivision, the Conversion Price In effbct immediately
prior to such subdivision will be proportionately reduced. If the Compeny, af any time after the
Closing Date, combines (hy reverse stock split, recapitslization, reorganization, reclassification or
otherwise) the outstanding shaves of Common Stock info a smaller nunnher of shares, then, afier the
date of yecord for effecting such combination, the Conversion Price in offeet immediataly prior to such
combination will be proportionally incressed,

(b))  Diswibutions. If the Company shail declare or make any distribwtion of cash or any
other asscts {or rights to acquire such assets) to holders of Common Stock, &8 a partial YHauidating
dividend or otherwise, including without limitation any dividend or distribution to the Company’s
stockholders in shares {(or rights o acquire shares) of capial stock of 2 subsidiary (a
“Distridutlon™, the Company shall deliver written notice of such Distyibution (a “Distribusion
Notlee™) to each Holder at least tweniy (20) days prior fo the sgrifer 1o oceur of (i) the record date
for determining stockholders entitled to such Disttibution (the “Recard Dare™ and (ii) the date on
which such Disttibution is made (the “Distribution Date™). The earlier o ocour of the Record Dats
and the Distribution Date iz referred 10 herein as the “Defermination Date”. In the Distibution
Notice to a Holder, the Company must indicats whether the Company has slected (A) to deliver to
such Holder, at the same time that it makes such Distribution to {ts stockholders, the same amount
and type of asscts being distributed in such Distribution as though the Holder were a holder on the
Determination Date therefor of a number of shares of Common Stock into which the Preferred
Shares held by such Holder are convertible as of such Determination Date (such ntumber of shares
1o be determined at the Conversion Price then in effect and without giving effect to any limitations
on such conversion) or (B) to reduce the Conversion Price as of the Determination Date therefor by
snmuntequa!mmeﬁ&mtvﬂmefmeassnﬁwbedmmdmmmmbﬂof
shares of Comman Stock as to which such Distribution is to be made, such fair market value 1o be
ressonably determined in good faith by the independent members of the Company’s Board of
Directora. If the Company daes not notify the Holders of its election pursuant to the proceding
sentence within two (2) Business Days following thes dste on which the Company publicly
announces a Disgibution, the Company shall be deemed to have ¢lscted clauss (A) of the preceding
sentence,

©  Diltive [ssuspces. ‘
{i)  Adiustment Upon Dilutive Jssuance. If, at any time after the Closing Date,
the Company issues or selis or, pursuant 1o subparagraph (i1} of this paragraph (c), is deemed 1o
have issusd or seld, any shares of Common Stock for pér shars consideration less than the

Conversion Prics on the date of such issuance or sale (o7 deemed issuance or sale) (2 “Dilutive
Issuance”™), then the Conversion Price shall be adjusted 50 23 1o aqual the value of the consideration
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received or receivable by the Company {on a per share basis) for the additional shares of Common
Stoek so issusd, sold or deemed issued or sold in such Dilutive Issuance {which, in the case of a
deemed issuance ot sale, shall be calculnted in sccordance with subparagraph (ii) below). For the
avoidance of doubt, no adjustment shall be made pursuant fo this clause (e)(i) if such adjustment
would result in an increase in the Conversion Price then in effect.

(i)  Effect On Conversion Prigs Of Corfain Events. For purposes of determining
the adjusted Conversion Price under subparagraph (i) of this paragraph (¢), the following will be
applicable:

(A) [Issuance of Purchasc Rights, If the Company issues or sefls any opticns,

warrants or other rights 1o purchase or subseribe for Common Stock or Convertible
Securitios (“Purchase Rights™), whether or not immediately exercisable or convertible, and
the price par share for which Common Stock is issuable upon the exercise of such Purchase
Rights {and the price of any conversion of any securities or other instnunents which are
convertible imo or exercisgble or eoxchangeable for Common Stock (FConvertibie
Seenrites™, if applicable) is less than the Conversion Price in effect on the date of issuance
or saie of such Purchase Righis, then the msximuom total number of shares of Common
Stock issuable upon the excreise of all such Purchase Rights (assuming full conversion,
exercise or exchange of Convertible Securities, if applicable) shall, as of the date of the
issuance or sals of sach Purchase Rights, be deemed to be outstanding and to have been
issued and sold by the Company for such price per share. For purposes of the preceding
sentence, the “price per shave for which Common 8tock is issuable upon the exercise of such
Purchase Rights™ shall ba determined by dividing (x) the toial amount, if any, recejved or
recefvable by the Company a8s consideration for the issuance or sale of all such Purchase
Rights, plus the minimum aggregaie amount of additions) consideration, if any, payable to
the Campany upon the excrcise of all such Purchase Rights, plus, in the case of Convertible
Securities issuable upon the exercise of such Purchase Rights, the minimum aggregate
amount of additional consideration payable upon the conversion, exercise or exchange
thereof (determined in accordance with the calculation method set forth in subparagraph
{iI}B) below) at the time such Convertible Seeurities first become convertible, exercisable
or exchangsable, by (v} the maximum total number of shares of Common Stock issuable
upon the exercise of all such Purchase Rights (assuming full convession, oxercise or
exchange of Convertible Securities, if applicable). No fisther adjnstoent to the Conversion
Price shall be made upon the actual issuance of such Common Stock upon the exercise of
such Purchase Rights or upon the conversion, exercise or exchange of Convertible Securities
issuable upon exercise of such Purchase Rights.

B) Issuance of Convertible Scoaurities. [If the Company issues or sells any
Convertible Securities, whether or not immediately convertible, exercisable or
exchangeable, and the price per share for which Common Stock is isswable upon such
canversion, exerclse or exchange is less than the Conversion Price in effect on the date of
issuance or sale of such Convertible Seouritics, then the maximum total numbet of shares of
Common Stock issuable upon the conversion, exercise or exchange of all such Convertible
Securitics shall, as of the date of the issuance ot sale of such Convertible Securitics, be
deemed to be outstanding and 1o have been issued and sold by the Company for such price
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per share. If the Convertible Securities so issued or sold do not have a fluctating conversion
or exercise prics or exchange ratio, then for the purposes of the immediately preceding
sentence, the *price per share for which Comman Stock is issuable upon such conversion,
exercige or exchange’ shall be determined by dividing (x) the total amount, if any, receivad
or receivable by the Company as consideration for the issuance or sale of gll such
Convertible Securities, plus the minirqum aggregate amount of additional consideration, if
any, payable to the Company upon the conversion, exercise or exchange thereof (dstermined
in secordance with the cajculation methed set forth in this subparsgraph GI)(B)Y) at the tme
such Convertible Securitfes first becomes convertible, excrcisable or exchangeabls, by (v) the
maximum total number of shares of Commeon Stock issushle upon the exercise, conversion
or exchange of all such Convertible Securities. If the Convertihle Securities so issued or sokd
have a fluctuating conversion or exeycise price or exchange ratio {a “Variable Rale
Convertible Security™ (provided, however, that if the conversion or exercise price or
exchange ratio of g Convertible Security may fluchuate solely as a result of provisions
designed to protect against dilufion, such Convertible Security shall not be deemed to be a
Varinble Rate Convertible Security), then for puwrposes of the fivst semtence of this
subparagraph (B), the “price per share for which Commen Stock is issuable upon such
conversion, exercise or exchange” shall be deemed to be the lowest price per share which
would be applicable (assuming all holding period and other conditions 1o any discouns
contained in such Variable Rate Convertible Security bave been satisfied) if the conversion
price of such Variable Rate Convertible Security on the date of issuance or sale thercof were
seventy-five percent (75%) of the actual conversion prigs on such date (or such higher
minimum conversion prics if such Variable Rate Convertible Security is subject to a
mimmum conversion nrice} (the “Assumed Variable Marker Price’™, and, further, if the
cenversion price of such Variable Rate Convertible Security at any time or times thereafier
i5 less than or equal to the Assumed Vanable Market Price last used for making any
adjustment imder this paragraph (c) with respect to any Varjable Rate Convertible Security,
the Conversion Price in offect at such time shall be readjusted o equal the Conversion Price
which would have resulted if the Assumed Variable Market Price at the thme of issuance of
the Variable Rate Convertible Secority had been seventy-five percent (75%6) of the actual
conversion price of such Variable Rate Copvertible Security existing at the time of the
adjustment required by this sentence, No further adjustment to the Conversion Price shall be
made upon the actual issusnce of sych Common Stock upon conversion, exercise or
exchange of such Convertible Securitios.

{C) Option Price i . If, following an adjustment 10
the Conversion Price upon the issuance of Purchase Righiz or Convertible Securities
pursuant to a Dilutive Issuance or g Below Market [ssuance, there is a change at any ime in
{(x) the amount of additfonal consideration payable to the Company upon the exercise of any
Purchase Rights; {y) the amount of addifiopal consideration, if any, payable to the Company
upen the conversion, exerciss or sxchange of any Convertible Securities; or () the rate af
which any Convertible SBacurities ars convertible into or excrcisable or exchangeable for
Common Stock (in cach such case, other than under or by rezson of provisions designed to
protect against dilution), then in any such case, the Conversion Price in effect at the time of
such change shall be readjusted to the Conversion Price which would have been in effect at
such time had such Purchase Rights or Convertible Securities stil ouistanding provided for
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such changed additional consideration or changed conversion, exercise or exchange rate, 83
the case may be, at the time {nitially issued or sold.

(@ Calculation of Considerstion Received. If any Common Stock, Purchase
Rights or Convertible Securities are issued or sold for cash, the consideration recaived
therefor will be the amount received by the Compsny therefor. In case any Common Stock,
Purchase Rights or Convertibls Sscurities are issued or sold for a consideration part or all of
which shall be other than cash, the amount of the consideration other than cash received by
the Company (including the net present value of the consideration other than cash expected
by the Company for the provided or purchased services) shall be the fair market value of
such consideration, except where such consideration consists of publicly wraded securites, in
which case the amount of consideration veceived by the Company will be the Market Price
thereof on the date of receipt. Notwithstanding anything else hersin to the contrary, if
Common Siock, Purchase Rights or Convertible Securities are issued or sold in conjunetion
with cach other g part of n single transaction or in a scries of related transactions, 8 Holder
may slect to determine the amount of consideration deomed ta be received by the Company
therefor by deducting the fair value of any type of sccurities {the “Disregarded Securities™)
issued or sold in such tansaction or series of iransactions. If a Holder makes an election
pursuant to the immediately preceding sentence, no adjustrment to the Conversion Price shall
be made pursuant {o this parsgraph {¢) for the issuance of the Disregarded Securities or upon
any conversion, axerciss or exchange thersof. The independent members of the Company’s
Board of Directors shall calculate reasonably and in good faith, using standard commercial
valuation methods appropriate for valuing such assets, the fair market value of any
consideration other than cash or secirities.

(F) . : o ant to Existi ities, If the
Company issnes (or bewmcs abltguted to xssue) shams of Common Stock pursuznt to any
anti-dtiution or similar adinstments (other than as & result of stock splits, stock dividends and
the Hke) contained in any Convertible Securities or Purchase Rights oumstanding as of the
date hercof, then all shares of Common Siock so issued shall be deemed to have baen issned
for no consideration.

{iit) £ i ; g p Notwithstanding the
foregoing, no ad;umem 10 thc Gonversmn Pru:z shall be made pursuant to this paragraph (c) upon
the isguance of any Execluded Securities. For purposes hereof, “Excluded Securities” means (A)
secprities purchased under the Secwrities Purchase Agreement; (B) securities issued wpon
conversion of the Preferred Shares or exercise of the Warrants; (C) shares of Common Stock
issusble or issued to (x) employvees, conaultants, officers ar directors from time to time cither
directly or upon the excrcise of options, in such case granted or to be granted by the Boand of
Diirectors or & committee thereof, pursuant to one or more sinck option plans, stock incentive plans
or restricted stock plans or stock purchase plans in effect as of the Closing Date or approved by the
Board of Directors including a majority of the Company’s independent directors (az such temm is
defined under Rule 4200(z)(15) of the Nasdaq Market Rules), or (¥) consultants or vendors pursuant
to options or warrants to purchase Common Stock that are outstanding on the date hereof or issued
hereafter, provided such issuances are approved by the Board of Directors; provided, that in the case
of any such options described in this clause (C) that are issned after the date hereof, only options
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exercisable for a maximum of 10% of the number of shares of Common Stock outstanding ont the
Closing Diate shall be included as “Excluded Securities” (it being waderstood that such number does
not include any options the issnance of which i not & Dilutive Issuance); (D) exeept as required by
paragraph (€)()(E) above, shares of Common Stock issned in comnection with any Convertible
Securities or Purchase Rights outstanding on the date hereof; (E) shares of Common Stock issued o
# Person in comnection with & joint venture, strategic allinncs or other commercial relationship with
such Person relating 10 the operation of the Company”s business and not for the puwrpose of raising
equity capitsl; (F) shares of Common Stock issued in connection with the acquisiion by the
Company of any corporation or other entity or of substantially sl of the assets of any corporation or
other entity or division or business unit thereof ccourring after the Effective Date.

Gv) Notice Of Adiustpents. Upon the oceurrence of an adjustment o the
Conversion Price pursuant to this paragraph (¢) or any change in the number or type of siock,
gecurities and/or other property {ssuable upon conversion of the Preferred Shares, the Company, at
its expense, shall promptly compute such adjustment or readjustment or changs and prepare and
furnish o each Holder a notice {(an “Adjustment Notice”) setting forth such adjustment or
readjustment or change and showing in detail the facts upon which such adjustmens or readjustment
ot chango is based and shall, on or before the time that it delivers sn Adjustment Notice, publicty
disclose the contents thersof, The failure of the Company to deliver an Adjustment Notice shall not
affect the validity of any such adjustment.

(dy  Filing Defauls. In the event that 3t any time the Compagy fails to tmely file with the
Commission any report, schedule, registraion statement or proxy statement required to be filed
pursnant to the Exchange Act, or in the event that any such report, schedule, registration statement
or proxy statement falls to comply in all material respects with the requirements of the Exchange
Act and the miles and regulations promulgated thercunder (any such faflure to timely flle or
noncompliance being & “Fifing Defanir”), then (1) the Company shall give each Holder prompt
written notice thereof and (ii) effective as of the date on which such report, schedule, registration
statzment or proxy siatement was required 1o be filed (the “Filing Failure Date™), the Conversion
Price shall be adjusted to egual the product of (x) the Five Day VWAP a3 of the Trading Day
immediately following the Filing Failure Date times (y) 101%; provided, however, that no
sdjustment shall be made if the result thereof would be an increase in the Conversion Price and
provided further, that only one such adjustrent to the Canversion Price shall be made pursuant 1o

this paragraph (d).

(&)  Major Trapsactions. In the event of a Major Transaction, the Company will give
each Holder at least twenty (20) Trading Days® written notice prior fo the earlisr of (1) the closing or
effsctivensess of such Major Transaciion and (IT) the record date for the receipt of the consideration
to be delivered to the Company’s sharsholders in connection with such Major Transaction. On the
daie on which a Major Transection is consummated, (A} cach Holder shall receive, for each share of
Common Stock that is issuable to such Holder upon the conversiom in full (or upon the conversion
of & lesser amowunt if such amount is specified in a written notice delivered to the Company by such
Holder not later than fifteen (15} Trading Days following such Holder's recaipt of such written
notice from the Company) of such Holder’s Preferred Shates (without regard 10 any restriction on
such conversion contgined in this Certificate or otherwise), the same per share consideration
payable to the other holders of Common Stwock in connection with such Major Transaction,
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following which such Preferred Shares shall be deemed cancelled, and {B) if and to the sxtent that
such Holder retains any Preferved Shaves following such date, the Company will cause the surviving
or, in the cvent of a sale of assets, purchasing entity, a8 & condition precedent to such Major
Transaction, to assume the obligations of the Company with respect to the Series D Preferred Stock,
with such adiustments fo the Conversion Price and the securities covered hereby as may be
necessary in order 1o presarve the economic benefits of the Series D Preferred Stock to such Holder.

3] it AL Aggats. In the event that at sny time,
as a result of an ac{;ustment mada pm'saant tﬁ this __ggﬁga&, each Hoides shall, upon conversion of
such Holder's Preferred Shares, become entitled to veceive securitiss or assets {other than Common
Stock) then, wherever approps'iatc, al} references herein 1o shares of Common Stock shall be
deemed to refer to and include such shares and/or other securities or assets; and thercafier the
pumber of such shares and/or other securities or assets shall be subject to adjustment from time to
time in a manner and upon terms as nearly equivalent as practicable to the provisions of this Section
&

9. REDEMPTION.

(a)  Mandatory Redemption. In the event that a Fundamental Change ocours, each Holder
shall have the right to require the Company to redeem all or any portion of the Preferred Shares held by
such Holder (a “Mandatory Redenption™) &t the Mandatory Redemption Price (as defined below). In
order to sxercise its right to effect 2 Mandatory Redemption, & Holder must deliver a written notice (2
“Mandatory Redemption Notice™) to the Company at any time on or before 6:00 p.m. {easiemn time}
on the third (3™) Business Day following the last Business Day on which the Fundamental Change to
which such Mandatory Redemption Notice relates oxists. The Mandatory Redemption Notice shall
speclfy the effective date of such Mandatory Redemption (the “Mandatory Redemption Date”y and the
mumber of such shares to be redeemed,

(&)  Mandatory Redemption Price. The “Mandatory Redemption Frice” shall be equal 1o
the sum of (x) the Stated Value of the Preferred Shares being redeemed plus (v} all acorued and uapaid
Dividends thhereon through the Mandstory Redewption Date {whether or not such Dividends are eamed
or declared); provided, however, that in the event that the Fundamental Change giving rise 0 a
Holder's right to affect s Mandatory Redemption is a “going private transaction” (as defined in Section
13(0) of the Exchange Act and the regulations of the Commission issged thereunder), then the
“Mandatory Redemption Price” shall be equal 1o the sum of (x) the Stared Value of the Preferred
Shares being redecmed times one hundred fwenty percent (120%) plus {y) all accrued and unpaid
Dividends thereon through the Mandatory Redemption Date (whether or not such Dividends are
earned or declared},

(c}

() The Compeny shall pay the Msandatory Redemption Price to the Hoider
pxercising its right to redemption on the later to oceur of (A) the fifth (5th) Bumss Day following the
Mandatory Redemption Date and (B) the date on which the Preferred Shares being redeemed are
delivered by the Holder fo the Company for cancellation (the “Mandatory Redemptions Payment
Date),
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(i) If Company fails to pay the Mandatory Redemption Price to a Holder on or
befere the Mandatory Redemption Date, such Holder shall be entitled to inferest thereon, from and
after the Mandstory Redemption Payment Date untif the Mandaiory Redemption Price has been paid in
full, at an annual rate aquai to the Defanlt Interest Rate.

0.  MISCELLANEQOUS.

{e)  Transfer of Breferred Shares, Upon notice to the Campany {except that no suck notice
shall be reguized in the case of a pledge), a Holder may szil, transfer, assign, pledge or otherwise
dispose of all ov any portion of the Preferved Shares 10 any person or entity 88 lang as such transaction
is the subiect of an offective registrarion statement under the Securities Act or is exempt fom
registration thereunder and otherwise is made in accordance with the terms of the Securitles Purchase
Agrecmont. From and after the date of any such sale or transfer, the transferse thereof shall be deemed
to be a Holder. Upon any such sale or transfer, the Company shall, promptly following the return of
the certificate or certificates reprosenting the Preferred Shares that are the subject of such sale ar
transfar, issne and deliver to such transferes 2 new cagtificate in the name of such transferes.

(b) Notices, Any notice, demand or requost required or permitted to be given by the
Company or a Halder pursvant to the terms of these Articles shall be in writing and shall be deemed
delivered (i) when delivered personally or by verifiable facsimile transmission, unless such delivery
is made an a day that is not & Business Day, in which ¢ass such delivery will be deemed to be mada
on the next succeeding Business Day, (ii) on the next Business Day after timely defivery o an
overnight courier and {iif) an the Business Day actually received if deposited in the U.S. mail
{ceriified or registerad mail, return receipt vequested, postage propaid), addressed ns follows:

I to the Comparyr:

MediaBay, Inc.

2 Ridgadale Avenue, Suite 300

Cedar Knolls, New Jersey 07927

Aty Chief Excoutive Offcer and
Chief Finsncial Officer

Tel: {973} 539-9528

Fax: Fax; (973) 539-1273

with a copy fo:

Blank Rome LLP

The Chrysler Building
405 Lexington Avenns
New York, NY 10174
At Robery J. Mitiman
Tel: (212} 8RS-5000
Fax: (212) 883-5001
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and if to any Holder, to such address for such Helder as shall be designated by such Holder in writing
o thc Company, The Company and the Holders may, by writtzn notive given in accordance with this

Section 16(b), from fime fo time change the address to which notices, demands and reguests hereunder
shall sent.
(c)  Lostor Swlen Certifiate. Upon recoipt by the Company of evidence of the loss, theft,

destruction or mutilation of a cerfificate representing a Holder’s Prefesred Shares, and (in the case of
logs, theft or destrction) of indemnity or security reasonably satisfactory to ths Company and the
Transfer Agent, and upon surrender and cancellation of such certificate if mutilated, the Company shall
exccute and deliver to such Holder & new certificate identical in all respects o the original certificate.

@  No Voting Rights Except as provided by applicable law and paragraph 10(g) below,
the Holders of the Preforred Shares shall have no voting rights with respect to the businsss,
management or affairs of the Company; provided that the Company shall provide each Holder with
prior notification of each meeting of stockholders (and copies of proxy siatements and other
information sent 1o such stockholders),

{¢}  Remedies. The remedics provided to 4 Holdsr in these Articles shall be cumulative and
in addition to all other remedies availsble to such Holder under thess Articles or under any Transaction
Docurment (ss defined in the Securitles Purchase Agresment), at law or in equity (including without
limitation a decros of specific performance and/or other infunctive refief). No remedy contained herein
shall be deemed 2 walver of compliance with the provisions giving rise o such remedy and nothing
contained herein shall limit such Holder’s right to pursue actial damages for any fallure by the
Company to comply with the terms of these Articles. Amounts set forth or provided for herein with
respect to payments, conversion and the like (and the computstion thereof) shall ba the amounts to be
received by the Holder hereof and shall not, except as expressly provided hercin, be subject 1o any
other obligation of the Company (or the performance thereof). The Company acknowledges that a
raaterial breach by it of iis obligations herevmder will cause iireparable barm 1o the Holders and that the
remedy at law for any such breach may be inadequate, The Company agrees, in the event of any such
breach or threatsned breach, each Holder shall be entitied, in addition o al] other available remedies, to
an injunction restraining any breach, without the necessity of showing economic loss and without sny
bond or other security or indemnity being required.

(fy  Failue or Defay not Waiver. No failure or delay on the part of a Holder in the exercise
of any power, right or privilege hereunder shall operate as 2 waiver thoreof, nor shall any single or
partinl exercise of any such power, right or privilege prechude any other or firther exercise thereof or of
any other right, power or privilege,

(8}  Protective Provisions. So long as sharez of Series D Preferred Stock are outstanding, the
Company shall not, without first obtaining the written approval of the Holders of at Jeast two-thirds
{2/3) of the owistanding shares of Series D Preferred Stock:

® alter, change, modify or amend (x) the terms of the Series 1 Preferred Stock in
any way or (y) the terms of any other capital stock of the Company so as 1o affect adversely the Series
D Preferred Stock;
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(i)  creats any new class or series of capital stock having a preference over oy
ranking parf passu with the Series D Preferred Stock as to payment of dividends, redemption or
distribution of assets upon a Liquidation Event or any other Equidation, dissolution or winding up of
the Company,;

(i}  increase the authorized number of shares of Series D Preferred Stock;

{iv)  re-issue any shares of Series D) Praferred Btock which have been converted or
redeemed in accordance with the terms hereoft

(v}  issue any Pari Passu Securities or Senior Sevurities; providad, that the Company
may issue Permitied Debt;

(vi}  purchase, redeem or otherwisc acquire for value, or declare, pay or make any
provision for any dividend or distribution with respect to Junior Securities, other than the payment of
cash in lisu of fractionsl shares in the svert of a stock split, stock dividend, the exercise of warrants or
conversion rights or similar irnsaction;

{vii} Issue any Series D Preferred Stock except pursuant to the tarms of the Securities
Purchase Agreement;

(viiij} emter inio any definitive agreement or commiiment with respect to any of the
foregoing; or ’

(ix) caust or permit any Subsidiary to cngege in or enter inte any definitive
agreement or commitment with respect to any of the foregoing.

In the event thar the Holders of af Jeast two-thirds of the shares of Series I Preferred Stock then
owstanding agree to allow the Company o alter or change the rights, preferences or privileges of the
shares of Beries D) Preferred Siock pursuant to the terms hersof, then the Company will deliver notice
of such approved change to the holders of the Saries D Preferred Stock that did not agree to such
alteration or change (the “Disienting Holders™); provided, however, that any alteration or change to the
provisions of Section 7 hereof or the ptovisions of Section 6{a) hereof relating to the limitation on the
Company’s right o effect Mandatory Conversions shall require the agreement of the Holdets of all of
the shares of Series D Preferred Siock then ouwistanding. In the event that such alteration or change
affects the provisions of Septions 3, 4, 3, § ar § hereof, such alteration or change shall not ke effect
until at least twenty (20) Business Days following written notice thereof 1o the Dissenting Holders, No
such change shall bo offective to the extent that, by its terms, such change rpplics to less than all of the
shares of Series D Preferred Stock then oumstanding.

{Remainder of Page Intentionally Left Blank]
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EXHIBIT A
NOTICE OF CONVERSION

The undersigned herchy elects to convert shares of Series D Convertible Preferred Stock (the
“Preferred Stock™), represented by stock certificate No(s). {the “Preferred Stock
Certificates’), into shares of common stock (“Commron Siock™ of MEDIABAY, INC, according to
the terms and conditions of the Certificate of Designation relating to the Preferred Stock (the
“Certificate of Designation™), as of the date written below. Capitalized terms used herein and not
atherwise defined shall have the respective meanings set forth in the Centificate of Designation.

Date of Conversion:

Stated Value of
Preferred Btock o be Converted:

Amount of Accrued Dividends:

Wumber of Shares of
Comumon Stock to ba [ssued:

Name of Holder:

Address:

Signature:

Name:
Tifle:

Holder Requesis Delivery to be made: (check one)
0 By Delivary of Physicst Certificates to the Above Address

0 Through Depository Trust Corporation
(Account 3y
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