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ARTICLES OF AMENDMENT
TO
ARTICLES OF INCORPORATION
oF

MaediaBay, Inc.

{present name)

Prrsuant ta the provistons of sectfon 507. 1006, Floride Starites, ihis Florida prafit corporaiion adgpis the following
ariicles of amendytent to s ardcles qf incorporgiton:

FIRST: Armpendment(s) adopted: dndloazs article number(s) being amended, added vr delefod)
The attached Exhibit A is added to ARTICLE 111

SECOND: If an amendment provides for an exchanpe, reclassification or tneeilation of basued shures, provisions for
fnplementing the amendmet if not contained in e mmendment Heelf, are as follows:
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THIRD: Tho date of cach smendments adoption: ﬁ/‘t};‘;l 2T o004

FOURTH: Adoption of Amendmen(s) (CHECK ONE)

I The amendment(s) was/wers approved by the shareholders. The number of votes cast for the
srzendment(s) warfmere sufficient for approval.

O The antendment{s} was/were approved by the tharcholders through voting aroups.
Thie following shxtoment myitt be asparaiely provided for eack vofing growp engitled to voie aeparaiely

ot fhe mendmienif):
~The ninwber of votes cass for the amemdment(s) washvess sufficient
for zpproval by "
voting grotg

] The amendment(s} wagiware adopted by the board of directors without shaveholder action and

sharcholder action wis not required.
(| The atnendment{s) was/were sdopted by the incorporators withont shatshiolder action and shareholder
acticn Was not requirgd,
. . L
Signed this 25 dayor Ma\%/ , 2004,
Signature !
%m Chalrman or Vise Chaizman of the Board of : ol
5:&: seyiie or Drrectors, Pretident arother officer 37 adopted by

OR
(By a director if adopted by the directors)
OR

(By n incorporater if adopted by the incorporators)

Jeffeen  Dittus

Typedlor printed name

e Dyvecdnr

Titde
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EXHIBIT A

SERIES C CONVERIIBLE
PREFERRED STOCK

1. ignation an s Sty jtal, The shares of guch geries shall be
designated as “Serics C Converttble Preferred Stock™ (the “Series C Converiible Preferred
Stock™), the par value thersof shall be no par value par share and the mmmbet of shares
constituting the Series C Convertible Preferted Stock shall be 100,000, The amount to be
represented in stated capital at all times for each share of Series € Convertible Preferred Stock
shall be $100.00.

2, Rapk. With respect to dividend rights and rights on Jiquidation, winding-up and
dissolution, the Series C Convertible Prefarred Stock will rank: (i) sendor to: (A) the common
stock, o par value (the “Common Stock™); (B) all other classes of common stock; (C) the Series
A Convertible Preferred Stock, no por value, of the Corporation; (D) the Seriss B Convertible
Preferred Stock, ne par value, of the Corporation; and {E) each other class or serics of preferted
gtock of the Corporstion now or hereafter sstablished by the Board of Directors (ths “Board of
Directors” or the “Board™) of the Corporation, the terms of which do not expressly provide that it
ranks senior to, or oft  parity with, the Series C Convertible Preferred Stock as 1o dividend and
redemption rights and rights on liquidation, winding-wp and dissolution of the Corporation
(collectively referred to as “Junior Stock™); (if) on a parity with each other class or series of
preferred stock of the Corporation established hereafier by the Board of Directars, the terms of
which expressly provide that such class or series will rank on a parity with the Series C
Converiible Preferred Stock as to dividend and redemption rights and rights on liquidation,
winding-up and dizssolution (collectively refetred to as *“Parity Stock™); and (iii) junfor to each
class or series of proferred stock of the Corporation established hereafter by the Board, the taxms
of which class or series expressly provide that such class or series will rank senior to the Sexies C
Convertible Preferred Stock a3 to dividend and redemption rights or rights on Hquidation,
winding-up and dissolution of the Corporation {collsctively referred to 85 “Senior Stock™).

3. Dividends and Distiibutions.

{a)  Theholders of shares of Sexies € Convertible Preftrred Stock shalt be
entitled to receive cumulative dividends af the rate of $12.00 per share of the Series C
Convertible Proferred Stock per annun, and no more, payable, at the holder's option, in (i}
additional shures of Series C Conrveriible Preferred Stock or (if) cash, provided that, if a holder
elncts to receive a dividend payment in cash, that payrnent will acerue until the Corporation is
permitted to make such payment in cash utder the Credit Agresment dated as of April 28, 2004
by and samong the Corporation, Radio Spirits, Inc., Audio Book Club, Ine., the guarantors Zohar
CDO 2003-1, Limited (“Zohar™), as agent, and Zohar as Lender. I a holder of Series C
Convertible Preferred Stock elects to recelve a dividend payment in additional shares of Series C
Preferred Stock, the holder shal! provide written notice to the Corporation of the holder’s election
on or prior to the fifth (5%) day prior to the Dividend Payment Date (defined below).
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{t}  Dividends shall accrue and be payable quarterly, in arroars, on the last day
of Mareh, June, September and December in each year, begirming June 2004 (each, a "Dividend
Payment Date"). The Board of Directors may fix a record date for the determination of holders
of shares of Series C Preferrad Stock entitled to receive 2 payment of 2 dividend declared
thereon, which record date shall be no more than sixty (60) days prior to the date fixed for the
payment thereof,

(<)  Inthe event that the holder slects to receive a dividend payment in shaves
of Common Stock, the munber of shares of Comimon Stock issuable as payment of such dividend
ghall be determined by dividing the total amount of dividends due by the "Fair Merket Valye* of
the Coromon Stock. For Putpeses of this Section 3{c) "Faly Market Value! shall mean the
closing bid price on the day prior to such date, as {8) officially reported by the principal
securities exchange on which the Coramon Stock is Iisted or admitted to trading or as reporied 1o
the Nasdaq National Market System, or, (b} if the Comnon Stock is not listed or admitted 1o
wading on any national securities exchange or quoted on the Nasdag Nationa?l Market System,
the closing sale price as farnished by (7) the National Association of Securities Dealers, Inc.
through Nasdeq or (ii) a similar organization if Nasdaq is no Jonger reporting such information,
or {¢) il such informetion is no longer reported by Nasdaq or a similar organization, the fair
market value of the Common Stock as determined in good faith by resohition of the indepandent
directors of the Company based on the best information available to it for the day immediately
preceding the Exchange Date and the day of Exchange Date.

4, Liguidation Preference. In the event of a liquidation, dissolution or winding up of
the Corporation, whether voluntary or invohmtary, the holders of Series C Convertible Preferred
Stock shall be entitled to reccive out of the assets of the Corporation, whether such assets
constitute stated capital or surplus of any nature, 2 sutn in cash equal to $100.00 per share (the
“Liquidation Preference™), together with an smount equal to the dividends accrued and unpaid
thercon {(whether or not declared) to the date of fnal distribution to such holders, without
irterest, and no more, before any payment shall be made or any assets distributed to the holders
of any Juniot Stock; provided, however, that such rights shall accrue to the holders of Series O
Convertible Preferred Stock only if the Corporation’s payments with respect to the liquidation
preference of the holders of Senior Stock are fully met, After the Hquidation praferences of the
Senior Stock are fully met, the entire assets of the Corporation available, for distribution shall be
distributed ratably among the holders of tha Series C Cotivertible Preferred Stock and any other
Parity Stock in proportion to the respective preferential amounts to which each is entitled (but
only to ths extent of such preferential amounts). After payment in fill of the aoorued and unpaid
dividends end the Liquidation Preference of the sharcs of Series C Convertible Preferred Stock
as provided in this Section 4, the holders of such shares shall not be entitled to any further
participation in any distribution of assets by the Corporation, Neither a consolidation or meyger
of the Cotporation with another corporation nor a sale or transfer of all or part of the
Cexporation’s assets for cash, securities or other property will be considered a liquidation,
dissolvtion or winding up of the Corporation.
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5. No Sinking Fynd.

The shares of Series C Convertible Preforred Stock shall not he subject to the
operation of a prrchase, retirement or sinking fimd.

6.  Conversion

(a)  Each holder of Serics C Convertible Preferred Stock shall have tha right to
convert the Series C Convertible Preferred Stock, 2t any time, from thme to time, in whole or in
patt, into shares of Common Stock in accordance with this Section 6. Each share of Series C
Convertible Preferred Stock shall be convertible at the Corporation’s office into that nurnber of
fully paid and nonassessable shares of Common Stock {calculated as to each conversion to the
negrest 17100 of 2 share) as shatl be equal to the Conversion Rate (88 hereinafter defined), in
effect af the time of conversion. The “Conversion Rate” dhall be equal to & fraction, (1) the
numerator of which is agusl to the Liquidation Preference plus acorued and unpaid dividends
though the Conversion Date and (if} the denominator is the Stock Price (as hereinafter defined).
The “Stock Prics” shall be $0.78, subject to adjustment as provided in this Section &.
Notwithstanding anything in this Section 6 to the contrary, no chapge in the Conversion Rate
ghall actually be made wtil the cumulative sffect of the adjustments called for by this Section &
since the date of the last change in the Conversion Rate would changs the Conversion Rate by
more than 1%. However, once the cumulative effect would result in such & change, the
Conversion Rate shail actoally be changed to reflect all adjustments called for by this Section 6
and not previousty made. _

(&)  Theright of the holders of Series C Convertible Preferred Stock to convert
their shares shall be exercised by surrendering for such purpeses to the Corporation or its agent,
as provided above, cortificatss representing shares of Series © Convertible Preferred Stock to be
converted, duly endorsed i blank or accompenied by proper instmments of transfer and a notice
of conversion. The Corporation shall not, however, be required to pay any tax which may be
payeble in respect of any tranafer involved in the issue and delivery upon convession of shares of
Common Btock or other securities or property in a name other than that of the holder (or
fzansferee vpon death) of the shere of the Series C Convertible Prefarred Stock being converted,
and the Corporation shall nat be required to issue or deliver any such shares or other secuxities or
propesty unless and untfl the person or persons requesting the issuance thereof shall have paid to
the Corporation the amount of any such tax or shall have established to the satisfaction of the
Corpomation that snch tax has been pald.

(¢}  The Corporation (and any successor ¢orporation) shall take all action
necessary so that a number of shares of the authorized but unissued Common Stock (or common
stock in the case of any successor corporation) sufficient to provide for the conversion of the
Series C Convertible Preferved Stock outstanding upon the basis hereinbefore provided are at all
timgs reserved by the Corporation (or any suecessor corporation), free from preemptive rights,
for such conversion, subject to the provigions of this Section 6. If the Corporation shall issue any
securitics or make any change in its capital structure which would change the number of shares
of Common Stock into which each share of the Series C Convertible Prefarred Stock shall be
convertible as herein provided, the Corporation shall st the same time also make proper
provision so that thexeafter thers shall be a sufficient number of shares of Commen Stock

3
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authorized and reserved, free fiom presmptive rights, for conversion of the outstanding Serfes C
Convertible Preferred Stock on the new basig.

(d  Incase of any consolidation or merger of the Corporation with any other
corporation or in cese of any sale or transfer of all or substantially all of the assets of the
Corporation, or in the case of any share exchange, in each case pursuant to which all ofthe
outsiending shares of Commmon Stock are converted into other securitles, cash or other property,
the Corporation shall make appropriate provision or cause eppropriate provision to be made so
that each holder of shares of Series C Convertible Freferred Stock then outstanding shall have
the right thereafter (in Heu of the right to convert into Commeon Stock, which xight shall ceaseyto
convert such shares of Series € Convertible Proferred Stock into the kind and ammownt of
securities, cash or other property receivable upon such consolidatiosn, merger, sale, transfer or
share exchange by a holder of the number of shares of Common Btock into which such shares of
Series C Convertible Preferved Stock could have been converied immediately prior to the
effective date of such copaclidation, merger, sale, transfer or share exchange, If in conmection
with sny such consolidation, mergey, sale, transfer or share exchange, each holder of shares of
Common Stock is entitled to elect to receive either securitics, vash or other property upon
completion of such trausaction, the Corporation shall peovide or cause to be provided cach
holder of Series C Convertible Preferred Stock the right to clect the sscurfties, cash {otheyr than
by the exercise of appraisal rights) or othier property imto which the Sexies C Convertible
Prefarred Stock held by such holder shall be convertlble after completion of any such transaction
oD the same terms and subject 1o the same conditions applicable to holders of the Common Stock
(mcluding, without Hmitation, notice of the right to elect, lmitations on the period in which such
election shall be made and the effect of failing to exercise the election). The Corporation shall
not effect any such transaction unless the provisions of this Section 6(d) have been complied
with, The above provisions shall similarly apply to successive consolidations, mergets, sales,
transfers or share exchanges.

{e)  Incase the Corporation shall pay or make 2 dividend or other distribution
0 all holders of its Common Stock in shares of Commion Stock, the Stock Prics in effect at the
opening of business on the day next following the date fixed for the determination of
shareholders entitled to receive such dividend or other distribution shall be reduced by
multiplying such Stock Price by & fction, of which the numerator shall b the number of shares
of Coramon Stock outstanding ar the close of business on the date fixed for such determination,
and the denominator shall be the sum of the numerator and the total number of shares
constituting such dividend or other distribution, such reduction to becoms effective immediately
after the opening of business on the day naxt following the date fixed for such determination.
For the purposes of this Section 6(c), the number of shares of Common Stock at any time
outstanding shall not include shares of Common Stock held in the treasury of the Carporation.
The Corporation will not pay any dividend or make any distribution on shares of Common Steck
keld in the teasury of the Corporation.

)  Inthe event that the Corporation shall declare a dividend (other than a,
dividend consisting solely of shares of Common Stock or 2 cash dividend or distribution payable
out of curmrenit or retained eamings) or otherwise distribute to its holders of Commuon Stock any
monies, assets, property, rights, evidences of indebtedness, securities (other than shares of
Common Stock), whether issued by the Corporation or by another person or entity, or 2ny other

4
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thing of value, the Holder or Holders of shares of Series C Convertible Preferred Stock shall
thereafler be entitled, in addition to the shares of Common Stock or other securities receivable
upon the conversion thereof, to reeeive, upon conversion of such shares of Series C Convertible
Preferred Stock, the same monies, property, assets, rights, evidences of indsbtednesa, securitios
or any other thing of value that they would have been enfitled to receive at the time of such
dividend or distribution. At the time of any such dividend or distribution, the Corporation shall
niake appropriute reserves to ensure the timely performance of the provisions of this Section §{f).

(g)  Upon the syrrender of certificates representing shares of Sexies C
Convertible Preferted Stock, the person converting shall be deemed to be the holder of record of
the Commion Stock issusble upon such conversion, and all rights with respect to the shares
surrendered shall forthwith terminate except the right to roesive the Common Stock or other
securities, cash or other property as herein provided,

No fractional shares of Commem Stock shall be issued upon eonversion of
Series C Convertible Preferred Stock but, in Heu of any fraction of 2 share of Commen Stock
which would otherwise be issuable in respect of the aggregate ramnber of such shares surrendered
for conversion at one time by the same holder, the Corporation shall pay in cash an amount equal
to the produsct of (1) the Stock Price and (i1} such fraction of a shere.

()] Except as otherwise provided above in this Section §, no adjustment in the
Conversion Rate shall be made in respect of any conversion for share distribotions or dividends
theretofore deciared mnd peid or payeble on the Commeon Stock,

1) Whenever the Stock Price is adjusted, the Corporation will give notlce by
mail to the holders of record of Series C Convertible Preferred Stock, whish notice shall be made
witbindesysnﬂnrtheaffwﬁwdateufmchadjumandshaﬂmthcadjum:ntmd:hn
Stock Pdce. Notwithstanding the foregoing notice provisions, failure by the Corporation to give
suahmﬂccora&wfmtmwchnohceshaﬂnctaﬂ'm:hebandmgmnnecfmhm@omemmn
of the Corporation.

(k}  Whenaver the Cotporation shell propose to take any of the actions
spocified in Section 6(d), (=), () or which would result in any adjustment In the Conversion Rate
or the Stock Price under this Section §, the Corporation shall uas its best efforts to cause a notice
o b meiled at least 10 days prior to the date on which the books of the Corporation will close or
on which & record will be taken for such action, to the holders of record of the outstanding Serles
C Convertible Preferred Stock on the date of such notice. Such notice shall epecify the action
proposed to be taken by the Corporation and the date as of which holders of record of the
Common Stock shall participate in any such actions or be entitled to exchange their Common
Stock for secarities or other property, as the case may be. Failure by the Corporation to mail the
potice or any defect in such notice shall not affect the validity of the fransaction.

7. Voting Rights,
(@}  Except as otherwise required by law or by the Articles of Incorporation,
thess Articles of Amendment or any other smendment to the Articles of Ingorporation, the
holders of the Series C Convertible Preferred Stock shall have a number of votes equal to the

s
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number of shares of Series C Convertible Preferred Stock held multiplied by a fraction, the
numerator of which is the Liquidation Prefarence and the denominator of which is the Stock
Price, and shall voic together with the holders of Common Stock as a single class on all matters
submitted to the stockholders for 2 vote,

(b The affirmative vote or consent of the holders of at least a majority of the
outstanding shares of the Series C Convertible Preferred Stock, voling separately as a class, will
be reguived for:

()  aoy smendment, slieration or repeatl of this Amicles of
Amendment or e Axticles of Incorporation, if such amendment, alteration or repeal
materially and adversely affects the rights, preferences or privileges of the Serles C
Convertible Prefersed Stock, including the creation, anthorization or issuance of any
series or shares of Senior Stock or Panity Stock or the incresse In the amownt of
aurthorized capital stock of any class;

(i)  the creation, authorization or issuattce of any series or
shares of capital stock eonvertible into Common Stock,

{ii}  any merger, consolidation or business combination or
similar iransaction, other than if (A) the Corporation is the stwviving entity and (B) the
shareholdess of the Corporation prior to such transaction continue to hol@ a majority of
the capital stock of the Corporation following the transaction;

(iv)  Incuror permit to exist any indebtedness or lens, cxcept as
permitted by the Credit Agreement;

{v)  declare or pay any dividends on, purchase, redeem or retive
for value, any capital stock (other than Sedes C Convertible Freferred Stock) or make
any distribution of assets, capital stock, warrents, rights, options, obligations to the
Corporation’s shareholders; or

{vi)  sell, ransfer or dispose of assets, except as permitied by
Section 6.1(g) of the Crodit Aprecurent.

{¢&}  Suchright oftha holders of Series C Convertible Preferred Stock to vote
as hereinebove provided may be exercised af any anmyal meeting or at any special meeting called
for such purpose as hereinafter provided or at any adjowrnment thereof.

8 Residpal Rights Aﬂnghtsaccnnngmﬂzeommndmgshmofme&rpmauon
not expressly provided for to the contrary harein shall be vested in the Common Stock.

9. Proemptive Rights. The holders of the Series C Preferted Stock are not eutitled to
any preemptive rights.
16.  Outstanding Shares. All shaves of Series C Convertible Preferred Stock shall be

deemed owtstanding sxcept: () from the date of surrender of certificates representing shares of
Serizt C Convertibie Prefmred Stock for conversion indo Common Stock, a1l shares of Serdes C

8
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Convertible Preferred Stock convertad itto Commeon Steck; and (1) from the date of registration
of transfer, all shares of Sasies C Convertible Preferred Stock held of record by the Corporation

or any subsidiary of the Corporation
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