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AMENDED AND RESTATED ARTICLES OF INCORPORATION PN

OF C52

PERCEPTION, INC.

The undersigned, acting in their capacities as President and Secretary, respectively, of
Perception, Jnc., a corporation organized and existing under the laws of the State of Florida (the
“Corporation”), hereby cerixfy as follows:

1. The name of the Corporation is Perception, Inc. The Corporation’s Arficles of
Incorporation were otiginaily Fled with the Secretary of State of the State of Florida on August 2,

1993.

2, Pursuant o the requirements of Sections 607.1006 and 607.1007 of the Florida
Business Corporation Act, the undersigned herehy certifies, attests and serves notice that the text

of the Articles of Tncorporation is hercby amended and restated to read in its entirety as follows:
ARTICLEX
ane
The name of the Corporation is Pexception, In¢. and the address of the principal ;::ﬁce amd
the maifing office of the Corporation is 9344 N.W. 13* Street, Suite 200, Miami, Florida 33172
ARTICLEXK
Puarposes

The Corporation is formed to engage in any.lawful act or activity for which sorporations
may be organized under the Florida Business Corporation Act, including any amendments thereto.

ARTICLE IIT

Registered Agent and Office

The name and address of the registered agent of the Corporation is Mertin E. Doyle, 9344
N.W. 13 Street, Suite 200, Miami, Florida 33172,

Eodney H. Bell, Esg.
FL Bar No. 045985
Holland & Kuight LLP

701 Brickell Averue, Suite 3000
Miami, FL 33131

305/374—8500 H98000012806 ©
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ARTICLE IV

Capital Stock

The Corporation shall bave authority to issue a total of 16,476,279 shares, ¢onsisting of
) 15,000,000 shares of common stock, $.01 par value per share (the “Common Stock™), and
(i) 1,476,279 shares of preferred stock, 5.01 par value per share (the “Preferred Stock™), of
which 476,279 shares have been designated Series A Convertible Prefecred Stock and 1,000,000
shares have been designated Series B Convertible Preferred Stock. Axticle IV beteof containg a
description of the Preferred Stock and a statement of the designations and the powers, privileges
and sights, and the qualifications, limitafions or restrictions thereof, of the Series A Converiible
Preferred Stock and the Series B Convertible Prefemred Stock.

Common Stock

A - General. The voting, dividend and liquidation rights of the bolders of the Common
Stock are subject to and qualified by the rights of the holders of the Preferred Stock.

B.  Voting Riehts. Each holder of record of Common Stock shall be entitled to one
vote for each share of Common Stock standing in such holder’s name on the books of the
Corporation. Except as.otherwise required by law or Asticle IV of these Amended and Restated
Articles of Tncorporation, the holders of Common Stock and the holders of Preferred Stock shalt
vote together as a single class on all matters submitted to shareholders for a vote (mchuding any
action by written consent).

C. Dividends. Subject to provisions of law and Article IV of these Amended and
Restated Articles of Tncorporation, the holders of Common Stock shall be eatitled to receive
dividends out of finds legaily available therefor at such times and in such amounts as the Boaxd of
Directors may determing in its sole discretion.

D.  Liquidation. Subject to provisions of law and Article IV of these Amended and
Restated Articles of Incorporation, upon any liquwidation, dissolution or winding up of the
Corporation, whether voluntary or involuntary, after the payment or provisions for payment of all
debts and Eabilities of the Corporation and all preferential amounrs to which the holders of the
Preferred Stock are entitled with respect to the distribution. of assets in Fquidation, the holders of
Common Stoclk shall be eniitled to receive the remaining assets of the Corporation available for

distribution.
. Preferred Stock
A Gegeml
1. f Preferred Stock in C r Series. The Preferred Stock of

the Corporation may be issued in one or more classes or series at such time or times avd for such
considerafion as the Board of Directors of the Corporation may determine. Each class or series
shall be so desipnated as to distinguish the shares thereof from the shares of all other classes and
series. Except as to the relative designations, preferences, powers, qualifications, rights and

2
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privileges referred 1o in this Article IV, in respect of any or all of which there may be variations
between different classes or series of Preferred Stock, all shares of Preferred Stock shall be
identical. Different series of Preferred Stock shall not be construed to constitute different classes
of shares for the purpose of voting by classes unless otherwise specifically set forth herein.

2. Authority to Establish Variations Between Classes or Series of Preferred
Stock. The Board of Directors of the Corporation is expressly authorized, subject to the
Hmitations prescribed by law and the provisions of these Amended and Restated Articles of
Tucorporation, to provide, by adopting 2 resolution or resolutions, for the issuance of the
undesignated Preferred Stock in cne or more classes or series, each with such designations,
preferences, voting powers, qualifications, special or relative rights and privileges as shall be
stated in Articles of Amendment to the Amended and Restated Articles of Incorporation, which
shall be filed in accordance with the Florida Business Corporation Act, and the resolutions of the
Board of Directors creating such dlass or series. The autbority of the Board of Directors with
respect to each such class or series shall include, without Iimitation of the foregomg, the right to
deterinine and for . o _ _

@ " the distinctive designation of such class or series and the mumber of
shares to constitute such class or series;

(b)  the rate at which dividends on the shares of such class or series
shall be declared and paid, or set aside for payment, whether dividends at the rate so determined
shall be cumulative or accruing, and whether the shares of such class or series shall be entitled to
any participating or other dividends in addition to dividends at the rate so determined, and if so,
or: what terms;

{c) the xight or obligation, if any, of the Corporation to redeem shares
of the particular class or series of Preferred Stock and, if redeemable, the price, tenms and manner
of such redemption;

(d}  the special and relative rights and preferences, if any, and the
amount or amounts per share, which the shares of such class or series of Preferred Stock shail be
entitied to receive upon any voluntary or involuntary liguidation, dissolntion or winding up of the
Corporation;

(e} the terms and conditions, if any, upon which shares of such class or
series shall be convertible into, or exchangeable for, shares of capital stock of any other class or
series, including the price or prices or ihe rate or rates of conversion or exchange and the terms of
adjustment, if any;

@ the obligation, if any, of the Corporation to refire, redeem or
purchase shares of such class or series pursuant to a sinking fund or fund of a similar nature or
otherwise, and the terms and conditions of such obligation;

(g) voting rights, if any, Including special voting rights with respect to
the election of directors and matters adversely affecting any class or series of Preferred Stock;

H98000012806 9
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(t) limitations, if any, on the issuance of additional shares of such class
or series or anty shares of any other class or series of Preferred Stock; and

D such other preferences, powers, qualifications, special or relative
rights and privileges thereof as the Board of Directors of the Corporation, acting in accordance
with these Amended and Restated Articles of Incorporation, may deem advisable and are not
inconsistent with law and the provisions of these Amended and Restated Articles of

Incorporation.
B. Description and Desienation of Series A Convertible Preferred Stock and Series B
Convertible Preferred Stock. o ) 7

1. Degionation A total of 476,279 shares of the Corporation’s Preferred
Stock shatl be designated as “Sexics A Convertible Preferred Stock™ and a total of 1,000,000
shares of the Corporation’s Preferred Stock shall be designated as “Series B Convertible Preferred
Stock”™ As used herein, the term “Preferred Stock” used without references to the Series A
Converfible Preferred Stock or the Series B Convertible Preferred Stock means the shares of
Series A Convertible Preferred Stock, the shares of Seties B Convertible Preferred Stock and the
shares of series of authorized Preferred Stock of the Corporation issued and designated from time
to time by z resolution or resolutions of the Board of Directars, share for share alike and without
distinction as to class or series, except as otherwise expressly provided for i this Asticle IV of
these Amended and Restated Articles of Tncorporation or as the context otherwise requires.

2. Dividends, The holders of record of shares of the Series A Convertible
Preferred Stock and Series B Convertible Preferred Stock shall be enfitled to receive cash
dividends, which shall be payable when, as and if declared by the Board of Directors, out of assets
which are legally available for the payment of such dividends, including any special dividends
declared by the Board of Directors as well as ordinary dividends, at an annual rate equat to $0.27
per share of Series A Convertible Preferred Stock and Series B Convertible Preferred Stock
(which amount shall be subject to equitable adjustment whenever there shall ccour a stock
dividend, stock split, combination, reorganization, recapitalization, reclassification or other similar
event involving the Series A Convertible Preferred Stock or Series B Convertible Preferved
Stock), provided that such dividends shali not be cirrently payable and shall only be payable when
and if specifically provided herein. Dividends shail be cummlative, without compounding, and
shall accrue daily on each share of Series A Convertible Preferred Stock and Series B Convertible
Preferred Stock from the date of issue thereof Dividends payable on the Series A Convertible
Preferred Stock and Series B Convertible Preferred Stock for any period less than 2 full year shall
be computed on the basis of the actual number of days elapsed and a 365-day year. No dividends
shall be paid or declared, and no other distribution shall be made, on or with respect to the
Common Stock of the Corporation as long as there are shares of Series A Converiible Preferred
Stock or Sedes B Convertible Preferred Stock issued and outstanding, Upon the conversion of
shares of the Series A Preferred Stock or Series B Convertible Preferred Stock into Common
Stock of the Corporation, afl cumulative dividends with respect to such converted shares shall be
cancelled.

HS8000012806 S
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3. Liqudation  Dissolution or Winding Up.

(@  Treatment at Sale, Yigquidation Dissolution or Winding Up. In the
event of any liquidation, dissolution or winding up of the Corporation, whether voluntary or
involuntary, before any distribution or payment is made to any holders of any shares of Series A.
Convertible Prefarred Stock or Common Stock or any other class or series of capital stock of the
Corporation designated to be junior to the Series B Convertible Preferred Stock, and subject to
the liquidation rights and preferences of any class or seres of Preferred Stock designated to be
senior to, or on a parity with, the Series B Converiible Preferred Stock, the bolders of shares of
Series B Convertible Preferred Stock shall be entitled to be paid first out of the assets of the
Corporation available for distribution to holders of the Corporation’s capital stock whether such
assets are capital, surplus or earnings, an amount equal to $3.00 per share of Series B Convertible
Preferred Stock (which amount shall be subject to equitable adjustment whenever there shall
occur a stock dividend, stock split, combination, reorganization, recapitalization, reclassification
ot other similar event involving the Series B Convertible Preferred Stock) plus any dividends
accrued or declared but wnpaid on such shares (such amount, as so determined, is referred to
herein, as the “Series B Liquidation Value” with respect to such shares). After payment has been
made to the holders of the Series B Convertible Preferred Stock, and before any distribution or
payment is made to the holders of Common Stock, or any other class or series of capital stock of
the Corporation designated to be junior to the Series A Convertible Preferred Stock, the holders
of shares of Series A Convertible Preferred Stock shall be entitled to be paid out of the assets of
the Corporation avaflable for distribution to holders of the Corporation’s capital stock whether
such assets are capital, surplus or earnings, an amount equal o $3.00 per share of Series A
Convertible Preferred stock {(which amount shall be sabject to equitable adjustment whenever
there shali occur 2 sfock dividend, stock split, combination, reorganization, recapitalization,
reclassification or other similar event involving the Series A Convertible Preferred Stock), plus
any dividends accrued or declared but unpaid on such shares {such amount, as so determined, is
referred fo herein as the “Seres A Liquidation Value™ with respect to such shares). Afier
payment has been mads to the holders of the Series A Convertible Preferred Stock, the Series B
Convertible Preferred Stock and any series of Preferred Stock designated to be senior to, orona
parity with, the Series A Convertible Preferred Stock and the Series B Convertible Preferred
Stock, of the fiall lignidation preference to which such holders shall be entitled as aforesaid, the
remaining assets shall be distributed among the holders of Common Stock on a pro-rata basis.

UM Insufficient Funds, Tf upon such liquidation, dissolution or winding
up ths assets or surplus funds of the Corporation to be distributed to the holders of shares of
Sezies B Convertible Preferred Stock and any other then-outstanding shares of the Corporation’s
capital stock ranking on a parity with respect to payment on liquidation with the Seties B
Convertible Preferred Stock (such shares being referred to berein as the “Series B Parity Stock™)
shall be insufficient to permit payment to such respective holders of the full Series B Liquidation
Vailue and all other preferential amounts payable with respect to the Seres B Convertible
Preferred Stock and such Series B Parity Stock, then the assets available for payment or
distribution to such holders shall be allocated among the holders of the Series B Convertible
Preferred Stock and such Series B Parity Stock, pro rata, in proportion to the foll respective
preferential amounts to which the Series B Convertible Preferred Stock and such Series B Parity
Stock are each entitled. If upon such fiquidation, dissolution or winding up of the assets or

5
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surplus finds of the Corporation to be distributed to the holders of shares of Series A Convertible
Preferred Stock and any other then-outstanding shares of the Corporation’s capital stock ranking
on a parity with respeot to payment o liquidation with the Series A Convertible Preferred Stock
(such shares being referred to as the Series A Parity Stock) shall be insufficient to permit payment
10 such respective holders of the full Series A Liquidation Value and sl other preferential
amounts payable with respect to the Series A Convertible Preferred Stock and such Series A
Parity Stock, then the assets available for payment or distribution to such holders shall be
allocated among the holders of the Series A Converiible Preferred Stock and such Series A Panity
Stock, pro rata, in proportion to the fill respective preferensial amounts to which the Series A
Convertible Preferred Stock and such Serieg A Parity Stock are each entfitled.

(¢)  Certain Transactions Treated as Liguidation. For putposes of this
Section 3, (A} any acquisition of the Corporation by means of merger or other form of corporzie
reorganization or consolidation with or into another corporation in which outstanding shares of
this Corporation, including shares of Series A Convertible Preferred Stock and shares of Series B
Convertible Preferred Stock, are exchanged for securities or other consideration issued, or caused
{0 be issued, by the other corporation or its subsidiary and, as a result of which fransaction, the
shareholders of this Corporation own 50% or less of the voting power of the surviving entity
(other than a mere re-incorporation transaction), or (B) a sale, transfer or lease {other than a
pledge or grant of a security interest to a bona fide lender) of alt or substantially all of the assets
of the Corporation (other than to or by a wholly-owned subsidiary or parent of the Corporation),
shail be treated as a liguidation, dissolution or winding up of the Corporation and shall entitle the
helders of Series A Convertible Preferred Stock and/or the holders of Series B Convertible
Preferred Stock to receive the amount that would be received in a Hquidation, dissolution or
winding up pursuant to Section 3(a) herenf] if the holders of at least 50% of the then outstanding
shares of Series A Convertible Preferred Stock and/or the holders of at least 50% of the then
outstanding shares of Series B Convertible Preferred Stock (as applicable, it being agreed that the
election of one seties of Preferred Stock shall not bind the other series) so elect by giving wiitien
notice thereof to the Corporation at least three days before the effective date of such event. The
Corporation will provide the hoiders of Preferred Stock with notice of all transaciions which are
to be treated as a liquidation, dissolution or winding up pursuant to this Section 3(c) twenty (20)
days prior to the earlier of the vote relating to such transaction or the closing of such trangaction.

(d} Distributions of Property. Whenevear the distribution provided for
in this Section 3 shall be payable in property other than cash, the value of such distribution shall
be the fair market value of such property as determined in good faith by the Board of Directors,
unless the holders of 50% or more of the then ouistanding shares of Serdes A Convertible
Preferred Stock, or the holders of 50% or more of the then outstanding shares of SeriesB
Convertible Preferred Stock request, in wiiting, that an independent appraiser perform such
valuation, then by an independent appraiser selected by the Board of Directors and reasonably
acceptable to 50% or more of the holders of such series of Preferred Stock.

4. Voting Power, L

(a) Genersl. Except as otherwise expressly provided i Section §
hereof or as otherwise required by law, each holder of Series A Convertible Preferred Stock and

6
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each holder of Series B Convertible Preferred Stock shall be entitled to vote on all matters and
shall be entitled to that number of votes equal to the mmber of whole shares of Common Stock
into which such holder’s respective shares of Series A Convertible Preferred Stock or Series B
Convertible Preferred Stock could then be converied, pursuant to the provisions of Section 5
hereof, at the record date for the determination of sharebolders entitled to vote on such matter or,
if no such record date is established, at the date such vote is taken or any writien consent of
shareholders is solicited. Except as otherwise expressly provided in Section ¢ hereof or as
otherwise required by law, the holders of shares of Preferred Stock and Common Stock shall vote
together as a single class on all matters. _

5. Conversicn Rights The holders of the Series A Convertible Preferred
Stock and Series B Convertible Preferred Stock shall have the following rights with respect to the
conversion of such shares into shares of Common Stock:

(&) General. Subject to and i compliance with the provisions of this
Section 5, any or all shares of the Series A Convertible Preferred Stock and the Series B
Convertible Preferred Stock may, at the option of the holder thereof, be converted at any time
into firily-paid and non-assessable shares of Common Stock. The numober of shares of Common
Stock to which a holder of Series A Convertible Preferred Stock shall be entitled to receive upon
conversion shall be the product obtained by multiplying the Series A Applicable Conversion Rate
(determined as provided W Section 5(b)} by the mumber of shares of Series A Convertible
Preferred Stock being converted at any time. The number of shares of Common Stock t¢ which 2
kolder of Series B Convertible Preferred Stock shall be entitled to receive upon conversion shaii
be the product obtained by multiplying the Series B Applicable Conversion Rate (defermined as
provided in Section 5(b)) by the mumber of shares of Series B Convertible Preferred Stock being
converted af any time.,

(b)  Applicable Conversion Rate. The conversion rate in effect at any
time for the Series A Convertible Preferred Stock (the “Series A Applicable Conversion Rate™)

shall be the quotient obtamed by dividing $3.00 by the Series A. Applicable Conversion Value, as
defined in Section 5(c). Initially, the Series A Applicable Conversion Rate shall be one (1), and
each share of Series A Convertible Preferred Stock shall initially be convertible into one (1) share
of Common Stock. The conversion rate in effect at any time for the Series B Convertible
Preferred Stock (the “Series B Applicable Conversion Raie”) shall be the quotient obtained by
dividing $3.00 by the Series B Applicable Conversion Value, as defined in Section 5(¢). Initially,
the Sexies B Apphcabie Conversion Rate shall be one (7), and each share of Series B Convertible
Preferred Stock shall initially be converiible into one (1) share of Commeon Stock.

(¢©)  Applicable Conversion Valne, The Series A Applicable Conversion
Value in effect from time to time, except as adjusted in accordance with Section 5(d) hereof, shall
be $3.00 with respect to the Series A Convertible Preferred Stock (the “Sexies A Applicabie
Conversion Value™). The Series B Applicable Conversion Value in effect from time to time,
except as adjusted in accordance with Section 5(d) hereof, shall be $3.00 with respect to the
Series B Convertible Preferred Stock (the “Series B Applicable Conversion Value™).

7 E98000012806 9
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(@)  Adiustment to Series A Applicable Conversion Value and Serfes B
Applicable Conversion Value.
@ {A) Effect on Series A Applicable Conversion Value

Upon Diluiive Issuances of Common Stock or Convertible Securities. If the Corporation shali,
while there are any shares of Serdes A Converfible Preferred Stock outstanding, issue or seli

shares of its Common Stock (or Commnon Stock Equivalents, as defined below) without
consideration or at a price per share less than the Series A Applicable Conversion Value in effect
imsediately prior to such issuance or sale, then and in such event, such Series A Applicable
Conversion Value upon each such isswance or sale, except as beremafter provided, shall be
reduced, concurrently with such issue, to a price (calmlaied to the nearest cent) determined by
multiplying the Series A Applicable Convetsmn Value in effect immediately pdor to such
calculation by a fraction:

(1) the numerator of which shall be (g) the
number of shares of Common Stock cutstanding immediately prior to the issuance of such
additional shares of Common Stock or Common Stock Equivalenis (calculated on 2 fully
diluted basts assuming the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), plus {(b) the number of shares of Common Stock
which the net aggrasate consideration, if any, received by the Corporation for the totat
mumber of such additional shares of Comumnon Stock or Common Stock Equivalents so
issued would purchase at the Series A Applicable Conversion Value in effect immediately
prior to such issuance, and

(2)  the denominator of which shzll be (2} the
number of shares of Common Stock outstanding tmmediately prior to the issuance of such
additional shares of Common Stock or Common Stock Equivalents (calculated on = fully
diluted basis assuroing the exercise or conversion of all then exercisable options, warrants,
purchase rights or convertible securities), pius (b) the number of such additional shares of
Common Stock or Common Stock Equivalents so issued.

The provisions of this Section 5(d)(1)(A) may be waived in any instance (without the necessity of
convening any meeting of sharchelders of the Corporafion) upon the written consent of the
holders of at least 66.66% of the outstanding shares of Series A Convertible Preferred Stock

O ® : a)
Upon Other Diluiive Isgsuances of Warrants, Qgtzgng and Pm'ghge Rights 1o Common Stcclg_l_“

Convertible Securities,

(1)  For the purposes of this Section 5(d)@), the
issuance of any warrants, options, subseription or purchase rights with respect to shares of
Coramon Stock and the issuance of any securities convertible info or exchangeable for
shares of Common Stock, or the issuance of any warrants, options, subscription or
purchase rights with respect to such converfible or exchangeable securities (collectively,
“Common Stock Equivalents™), shall be deemed an issuance of Common Stock with
respect to the Series A Convertible Preferred Stock if the Net Consideration Per Share (as

8
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hereinafter determined) which may be received by the Corporation for such Common
Stock Equivalents shall be less than the Series A Applicable Conversion Value in effect at
the time of such issuance. Any obligation, agreement or undertaking to issue Common
Stock Equivalents at any time in the fiture shall be deemed to be an issuance at the tume
such obfigation, agreement or undertaking is soade or arises. No adjusiment of the Series
A Applicable Convession Value shall be made under this Section 5(d)() upon the issuance
of any shares of Common Stock which are issued pursuant to the exercise, conversion or
exchange of any Common Stock Equivalems if any adjustment shall previously have been
made upon the issuance of any such Common Stock Exuivalents as above provided.

(2) Should the Net Consideration Per Share of
any such Common Stock Equivalents be decreased from time to time, then, upon the
effectiveness of each such change, the Series A Applicable Conversion Value will be that
which would have been obtained (1} had the adjustments made upon the issuance of such
Common Stock Equivalents been made upon the basis of the actual Net Consideration Per
Share of such securities, and (2) had adjustments made to the Series A Applicable
Conversion Value since the date of issnance of such Common Stock Equivalents been
made to such Serdes A Applicable Conversion. Value as adjusted pursvant to (1) above.
Any adjustment of the Series A Applicable Conversion Value with respect to this
paragraph which relates to Common Stock Equivalents shall be disregarded i, as, and
when all of such Common Stock Equivalents expire or are cancelled without being
exercised, so that the Sedies A Applicable Conversion Value effective immediately upon
such cancellation or expiration shall be equal 1o the Series A Applicable Conversion Value
in effect at the time of the issuance of the expired or caocelled Common Stock
Equivalents, with such additional adjustments as would have been made to the Series A
Applicable Conversion Value had the expired or cancelled Common Stock Equivaients not

been issued.

(3)  For purposes of this paragraph, the “Net
Consideration Per Share” which may be received by the Corporation shall be determined
as follows:

(a) The “Net Consideration Per Share”
shall mean the amount equal to the total amoumt of consideration, if any, received
by the Corporation for the isszance of such Common Stock Equivalents, plus the
minimum amount of consideration, I any, payable to the Corporation upon
exercise, or conversion or exchange thereof divided by the aggregate number of
shares of Common Stock that would be issued iff all such Comomnon Stock
Equivalents were exercised, exchanged or converted,

()  The “Net Consideration Per Share”
which may be received by the Corporation shall be determined in each mstance as
of the date of issnance of Common Stock Equivalents without giving effect to any
possible fiture upward price adjustments or rate adjustments which may be
applicable wath respect to such Common Stock Equivalents,

H28000012806 2
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@ (C) Effect on Series B Applicable Conversion Value
n Dilutive I on 8 or ible Securities. If the Corporation sball,
while there are any shares of Series B Convertible Prefered Stock outstanding, issue or sell
shares of its Common Stock (or Comuron Stock Equivalents) without consideration or at a price
per share less than the Series B Applicable Conversion Value in effect immmediateiy prior to such
issuance or sale, then and in such event, such Series E Applicable Conversion Value upon ‘each
such issuance or sale, except as hereinafter provided, shall be reduced, concurrently with such
issue, to a price (calculated to the nearest cent) determined by mulitipiying the Series B Applicable
Conversion Value in effect immediately prior to such calculation by a fraction

(1)  the numerator of which shall be (2) the
qumber of shares of Common Stock outstanding immediately prior to the issuance of such
additional shares of Common Stock or Common Stock Equivalents (calculated on 2 fully
dituted basis assuming the exercise or conversion of all then exercisable options, warxants,
purchase rights or convertible securities), plus (b} the number of shares of Common Stock
which the net aggregate consideration, if any, received by the Corporation for the toial
anmber of such additional shares of Common Stock or Common Siock Ecquivalents so
issued would purchase at the Series B Applicable Conversion Value in effect immediately
prior to such issuance, and

(2) the denominator of which shall be () the
smber of shares of Common Stock outstanding immediately prior to the issuance of such
additions] shares of Common Stock or Common Stock Equivalents {calcalated on & fully
Jiluted basis assuming the exercise or conversion of all then exercisable options, warsants,
purchase rights or convertible securities), plus (b) the pumber of such additional shares of
Common Stock or Common Stock Equivalents so issued.

The provisions of this Section 5(d)(A}C) may be waived in any instance (without the necessity of
convening any meeting of stockholders of the Corporation) upon the written consent of the
holdars of at least 66.66% of the outstanding shares of Series B Convertible Preferred Stock

@ (D) [Effect on Series B Applicsble Conversion Value

Upon Qther Dilutive jve Tssuances of Warrants, Options and Purchase Righis to Copunon Stock or

I\ e S ies.

(1)  For the purposes of this Section 5(d)3), the
jssuance of any Common Stock Equivalents shall be deemed zn issuance of Common
Stock with respect to the Series B Convertible Preferred Stock if the Net Consideration.
Per Share (as hereinafter determined) which may be received by the Corporation for such
Common Stock Equivalents shall be less than the Series B Applicable Converston Value in
effect at the time of such issuance. Any obligation, agreement ot undertaking to issue
Common Stock Equivalents at any time in the future shall be deemed to be an issuance at
the time such obligation, sgreement or undertaking is made or arises. No adjusiment of
the Series B Applicable Conversion Velue shall be made under this Section 5(d)(i) upon
the issuance of any shares of Commorn Stock which are issued pursuant to the exercise,
conversion or exchange of any Common Stock Equivalents if any adjustment shall
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previously have been made upon the issnance of any such Common Stock Equivalents as
above provided.

(@)  Should the Net Consideration Per Share of
any such Common Stock Equivalents be decreased from time to time, then, upon the
effectiveness of each such change, the Series B Applicable Conversion Value will be that
which would have been obtained (1) had the adjustments made upon the issnance of such
Comumon Stock Equivalents been made upon the basis of the actual Net Consideration Per
Share of such securiiies, and (Z) had adjustments made to the Series B Applicable
Conversion 'Value since the date of issuance of such Common Stock Equivalents been
made to such Series B Applicable Conversion Value as adjusted pursuant to (1) above.
Any adjustment of the Series B Applicable Conversion Value with respect to this
paragraph which relates to Common Stock Equivalents shall be disregarded if, as, and
when all of such Common Stock Equivalemts expire or are cancelled without being
exercised, so that the Series B Applicable Conversion Value effective immediately upon
such cancellation or expiration shall be equal to the Series B Applicable Conversion Value
in efect at the time of the issuance of the expired or camcelled Commnon Stock
Equivalents, with such additional adjustments as would have been made to the Series B
Applicable Conversion Value had the expired or cancelled Common Stock Equivalents not
been issued.

O (B . Stock Dividends for Holders of Capital Stock Other
Than Common Stock In the event that the Corporation shall make or issue, or shall fix a record
date for the determination of holders of any capital stock of the Corporation other than holders of
Common Stock entitled to receive a dividend or other distribution payable in Common Stock or
securities of the Corporation convertible info or otherwise exchangeable for the Common Stock
of the Corporation, then suck Common Stock or other securities issued in payment of such
dividend shall be desmed to have been issued for a consideration of $.01, except for (i) dividends
payable in shares of Common Stock payable pro rata to holders of Series A Convertible Preferred
Stock, Series B Convertible Preferred Stock and to holders of any other class of stock (whether
or not paid to holders of any other class of stock), (i) with respect to the Series A Convertible
Preferred Stock, dividends payable in shares of Series A Convertible Preferred Stock, or (i) with
respect to the Serics B Convertible Preferred Stock, dividends payable in shares of Series B
Convertible Preferred Stock.

® (Fy  Consideration Other than Cash. For purposes of this
Section. S(AX), if a part or all of the consideration received by the Corporation in connection with
the issuance of shares of the Cominon Stock or the issuance of any of the securities descrbed in
this Section 5(d)(i) consists of property other than cash, such consideration shall be deemed to
have a fair market value as is reasonably determined i good faith by the Board of Directors of the
Corporation.

(3] (G) Exceptions to Anti-dilution. This Section 5(d)i)

shall not apply under any of the circumstances which would constitute an Extraordinary Common
- Stock Event (as described below). Further, this Section 5{d)(i) shall not apply with respect to:
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(1) the issuance of up to an aggregate of
1,500,000 shares (inclusive of shares subject to outstanding employee options) of
Common Stock (or options to purchase such shares of Conmnon Stock), issuable to
employees, officers or directors of the Corporation at prices or exercise prices detenmined
by the Board of Dixectors to be not less than fair market value;

(2) the issuance of np to an aggregate of
653,000 shares of Common Stock upon the exercise of currently outstanding warrants;

(3) the issuance of shares of Common Stock
upon the conversion of any shares of Seres A Convertible Preferred Stock or Series B
Convertible Preferred Stock;

- (4)  the shares of Common Stock issued or
issuable upon exercise of the warrants issued in connection with the sale of the Series B
Convertible Preferred Stock on or ebout July 10, 1998;

(5) the issuance of secutities in connection with
equipment or debt financing or leases (including securities issued in consideration of
guarantees of such financing or leases) provided such issuznce and the terms of such
issnance have been approved by the Series A Investor Director zed each Series B Investor
Director (as such tenms are defined in the Shareholders Agreement, dated July 10, 1998,
among the Corporation and certain shareholders of the Corporation), in his or her
reasonable diseretion; and

(6) the issuance of securities to vendors,
customers or co-venturers or to other persons in similar commercial or corporate
partoering situations with the Corporation provided such issuance and the teuns of such
issuance have been approved by the Series A Investor Director and cach Series B Investor
Director, in his or her reasonable discretion.

()  Upon Extraord Co tock Event. Upon the
happening of an Extraordinary Common Stock Event (as hereinafter defined), the Series A
Applicable Conversion Value and the Series B Applicable Conversion Value (and all other
conversion values set forth in Section 5(d)(i) above} shall simultaneously with the happening of
such BExiraordinary Commmon Stock Event, be adjusted by multiplying cach of the Series A
Applicable Conversion Value and the Series B Applicable Conversion Vaiue by a fraction, the
pumerator of which shall be the number of shares of Common Stock cutstanding immediately
prior to such Extraordinary Common Stock Event and the denominator of which shall be the
number of shares of Common Stock outstanding immediately after such Exiraordinary Common
Stock Bvent, and the product so obtained shall thereafter be the Series A Applicable Conversion
Value or Series B Applicable Conversion Value, as applicable. The Series A Applicable
Conversion Value or Saries B Applicable Conversion Value, as applicable, as so adjusted, shall be
readjusted in the same manner upon the happening of any successive Extraordinary Common
Stock Event or Events.
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An “Extraordinary Common Stock Event” shall
mean (3) the issue of additional shares of Common Stock as a dividend or other distribution on
outstanding shares of Common Stock, (i) a subdivision of cutstanding shares of Common Stock
into a greater mumber of shares of Common Stock, or {iff) a combination or reverse stock split of
cutstanding shares of Common Stock itto 4 smaller number of shares of Common Stock.

(¢)  Automatic Conversion Upon Initial Public Offering,

® Mandatory Conversion of Preferred Stock TImmediately
upon the closing of an underwritten public offtring on a firm commitment basis with a nationally
recogmized full-service investment bank pursuant to an effective regisiration statement filed
pursuant to the Securities Act of 1933, as amended, covering the offer and sale of Common Stock
for the sccount of the Corporation in which the Corporation achually receives gross proceeds
equal to or greater than $15,000,000 {calculated before deducting underwriting discounts and
commissions and before calculation of expenses) at a price per share of mot less than $10.00
(following appropriate adjustment in the event of any stock dividends, stock split, combination or
other similar recapitalization affecting such shares), all outstanding shares of Series A Convertible
Preferred Stock and Series B Convertible Preferred Stock shall be converted automatically into
the number of shares of Common Stock irto which such shares of Series A Convertible Preferred
Stock and Series B Convertible Preferred Stock are then convertible pursuant to Section 5 hereof
as of the closing of such underwritten public offering, without any further action by the holders of
such shares and whether or not the certificates representing such shares are surrendered to the
Coszporation or its transfer agent.

] (i) Surrender of Certificates Upon Mandatory Conversion.
Upon the ocourrence of the conversion events specified in the preceding paragraph (f), the holders
of the Series A. Convertible Preferred Stock and Series B Convertible Preferred Stock shall, upon,
notice from the Corporation, surrender the certificates representing such shares at the office of the
Corporation or of its transfer agent for the Common Stock. Thereupon, there shall be issued and
delivered to such holder a certificate or certificates for the number of shares of Common Stock
into which the shares of Seties A Convertible Preferred Stock and Series B Converfible Prefersed
Stock so surrendered were convertible on the date on which such conversion occiured. The
Corporation shall not be obligated to issve such certificates nnless cerfificates evidencing the
shares of Series A Convertible Preferred Stock and Series B Convertible Preferred Stock being
converted are either delivered to the Corporation or any such transfer agent, or the holder notifies
the Corporation that such certificates have been lost, stolen or desiroyed and exccates an
agreement satisfactory to the Corporation to indemnify the Corporation from any loss incutred by
it in connection therewith.

(§3)] Dividends. In the event the Corporation shall make or issue, or
shall fix a record date for the determination of holders of Common Stock entitled to receive a
dividend or other distribution (other than e distibution in liquidation or other distribution
otherwise provided for herein} with respect to the Common Stock payable in (i) securities of the
Corporation other than shares of Common Stock, or (if) other assets (excluding cash dividends or
distributions), then and in each such event provision shall be made so that the holders of the Series
A Convertibie Preferred Stock and Series B Convertible Preferzed Stock shall receive upon

i3
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conversion thereof in addition to the number of shares of Common Stock receivabie thereupon,
the nmber of securities or such other assets of the Corporation which they would have received
had their Seties A Convertible Preferred Stock and Series B Convertible Preferred Stock been
converted into Common Stock on the date of such ¢vent and had they thereafter, during the
period from the date of such event to and including the Conversion Date (as that term is hereafter
defined in Section 5()), retained such securities or.such other assets receivable by them duating
such period, giving application to all other adjustments called for during such peried under this
Section S with respect to the rights of the holders of the Series A Convertible Preferred Stock and
Series B Convertible Preferred Stock.

(g)  Capital Reorganization or Reclassification. If the Common Stock
issuable upon the conversion of the Series A Convertible Preferred Stock or Series B Convertible

Preferred Stock shall be changed into the same or different number of shares of any class or
clagses of capital stock, whether by capital recrganization, recapitalization, reclassification or
otherwise (other than a subdivision or combination of shares or stock dividend provided for
elsewhere in this Section 5, or a merger, consofidation or sale of all or substantially all of the
Corporation’s capital stock or assets to any other person), then and in each such event the holder
of each share of Series A Convertible Preferred Stock and Series B Convertible Preferred Stock
shall have the right thereafter to convert such share into the kind and amount of shares of capitai
stock and other securities and property receivable upon such reorganization, recapitabzation,
reclassification or other change by the holders of the number of shares of Common Stock into
which such shares of Series A Convertible Preferred Stock and Series B Convertible Preferred
Stock might have been converted immediately prior to such reorganization, recapitalization,
reclassification or change, alf subject to further adjustment as provided herein.

(h)  Merger, Consolidation or Sale of Assets. ¥ at any time or from
time to time there shall be a merger or consolidation of the Corporation with or into another
corporation (other than a2 merger or reorganization involving only a change in the state of
fncorporation of the Corporation), or the sale of all or substantially ali of the Corporation’s capital
stock or assets to any other person, then, as a part of such reorgamization, merger, or
consolidation or sale, and if and to the extent the holders of Preferred Stock do not make the
hiquidation treatment election coniemplated by Section 3(c) hereof, provision shall be made so
that the holders of the Series A Convertible Preferred Stock and Series B Convertible Preferred
Stock shall thereafter be entitled to receive upon conversion of the Series A Convertible Preferred
Stock and Series B Convertible Preferred Stock the number of shares of stock or other securities
or property of the Corporation, or of the successor corporation resulting from such merger or
consolidation, to which such holder would have been entitled if such holder had converted its
shares of Series A Convertible Preferred Stock or Series B Convertible Preferred Stock
jmmediately prior to such capital reorganization, mexger, consclidation or sale. In any such case,
appropriate adjustment shall be made in the application of the provisions of this Section 5 to the
end that the provisions of this Section 5 (including adjustment of the Series A Applicable
Conversion Value and Series B Applicable Conversion Value then in effect and the number of
shares of Common Stock or other securities issuable upon conversion of such shares of Series A
Convertible Preferred Stock and Series B Convertible Preferred Stock) shall be applicable after
that event in as nearly equivalent a manner as may be praciicable,
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i) Certificate justments; Notice retion. Jn each case
of an adjustment or readjustment of the Series A Applicable Conversion Rate or S¢ties B
Applicable Conversion Rate, the Corporation at its expense will furnish each holdex of Series A
Convertible Preferred Stock and Series B Convertible Preferred Stock with a certificate prepared
by the Treasurer or Chief Financial Officer of the Corporation, showmg such adjustment or
readjustment, and stating in detail the facts upon which such adjustment or readjustraent is based.

@ Exercise of Conversion Privilepe To exercise ifs conversion
privilege, a holder of Series A Convertible Preferred Stock or Series B Convertible Preferred

Stock shall surrender the certificate or certificates representing the shares being converted to the
Corporation 2t its principal office, and shall give written notice to the Corporation at that office
that such holder elects to convert such shares. Such notice shall aiso state the name or names
(with address or addresses) in which the certificate or certificates for shares of Common Stock
issuable upon such conversion shall be issued. The certificate or certificates for shares of Series A
Convertible Preferred Stock or Series B Convertible Preferred Stock suxrendered for conversion
shall be accompanied by proper assignment thereof to the Corporation or in blank. The date
when such written notice is received by the Corporation, together with the certificate or
certificates representing the shares of Seres A Converiible Preferred Stock or Series B
Convertible Preferred Stock being converted, shail be the “Conversion Date.” As promptly as
practicable afier the Conversion Date, the Corporation shall issue and shall deliver to the holder of
the shares of Series A Convertible Preferred Stock or Series B Convertible Preferred Stock being
converted, or on its wiiiten order, such cerificate or certificates as it may request for the number
of whole shares of Common Stock isswable upon the conversion of such shares of Series A
Convertible Preforred Stock or Series B Convertible Preferred Stock in accordance with the
provisions of this Section 5, rounded up to the nearest whole share as provided in Section 5(k), in
respect of uny fraction of a share of Common Stock issnable upon such conversion. Such
conversion shall be deemed to have been effected Tnmediately prior to the close of business on the
Conversion Date, and at such time the rights of the holder as holder of the converted shares of
Series A Convertible Prefeared Stock or Series B Convertible Preferved Stock shall cease and the
person(s) in whose name(s) any certificate(s) for shares of Common Stock shall be issuable upon
such conversion shall be deemed to have become the holder or holders of record of the shares of
Common Stock represented thereby.

()  No Issnance of Fraclional Shares No fractional shares of Common
Stock or scrip representing fractional shares shall be issued upon the conversion of shares of

Series A Convertible Preferred Stock or Senies B Convertible Preferred Stock. Instead of any
fractional shares of Common Stock which would otherwise be issuzble upon conversion of Series
A Convertible Preferred Stock or Series B Convertible Preferred Stock, the Corporation shall
round wup to the next whole share of Common Stock issuable upon the conversion of shares of
Series A Convertible Preferred Stock or Series B Convertible Preferred Stock.  The determination
as to whether any fractional shares of Common Stock shall be rounded up shall be made with
respect to the aggregate number of shares of Series A Convertible Preferred Stock or Series B
Convertible Preferred Stock being converted at any one time by any holder thereof, not with
respect to each share of Series A Convertible Preferred Stock or Series B Convertible Preferred
Stock being converted.
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Pariial Conversion. In the event some but not all of the shares of
Series A Convertible Preferred Stock or Series B Convertible Preferved Stock represented by a
certificate(s) surrendered by a holder are converted, the Corporation shall execute and deliver to
or on the order of the holder, 4t the expense of the Corporation, 4 new certificate representing the
number of shares of Series A Convertible Preferred Stock or Series B Convertible Preferred
Stack which were not converted.

(m)} Reservation of Common Stock The Corporation shall at all imes
reserve and keep available out of its authorized but unissued shares of Common Stock, solely for
the purpose of effecting the conversion of the shares of the Series A Convertible Preferred Stock
and Series B Convertible Preferred Stock, such mumber of its shares of Common Stock as shall
from time to time be sufficient to effect the conversion of all outstanding shares of the Series A
Convertible Preferred Stock and Series B Convertible Preferred Stock (ncluding any shares of
Series A Convertible Preferred Stock and Series B Convertible Preferred Stock represented by
any warrants, options, subscription or purchase rights for Seties A Convertible Preferred Stock
and Serdes B Convertible Preferred Stock), and if ai any time the pumber of authorized but
unissued shares of Conmon Stock shall not be snfficient to effect the comversion of all then
outstanding shares of the Series A Convertible Preferred Stock and Series B Convertible
Preferred Stock (incinding any shares of Series A Convertible Preferred Stock and Series B
Copvertible Preferred Stock represented by any warvants, options, subscriptions of purchase
vights for such Preferred Stock), the Corporation shall take such action as may be necessary to
increase ifs authorized but unissued shares of Common Stock to such mumber of shares as shall be
sufficient for such purpose.

(®  No Reissuance of Preferred Stock No share or shares of Series A
Convertible Preferred Stock or the Series B Convertible Prefemred Stock acquired by the

Corporation by reason of redemption, purchase, conversion or otherwise shall be reissued, and all
such shares shall be cancelfled, retired and eliminated from the shares which the Corporation shall
be authorized to issue. The Corporation shall from time to time take such appropriate corporate
action as may be necessary to reduce the authorized number of shares of the Series A Convertible
Preferred Stock or Series B Convertible Preferred Stock.

6. Redemption. o

(2) Optional Redemption. Commencing on July 10, 2002, and
thereafier, the Corporation shall, at any time and from time to time, at the option of and on the
wiitten request of the holders of a majority of the cutstanding shares of Series A Convertible
Preferred Stock andfor Series B Convertible Preferred Stock (in each case based upon an as-
converted-to-Common Stock basis) (delivered to the Corporation not less than 45 nor more than
90 days prior to the date of redemption) redeem, on the date (the “Redemption Date”) specified in
such reguest, all, but not less than all, of the shares of Series A Convestible Preferred Stock
and/or Series B Convertible Preferred Stock (as applicable, it being agreed that the election of one
series of Preferred Stock shall not bind the other series). The redemption price for each share of
Preferred Stock redeamed pursuant to this Section 6(a) shall initially be $3.00 per share in cash
plus 2l acerued and/or declared but unpaid dividends on such shares up to and including the date
fixed for redemption (the “Redemption Price™). The Redemption Price set forth in this Section ¢
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shall be subject to equitable adjustment with respect to each series of Preferred Stock whenever
there shall occur a stock split, stock dividend, combivation, recapitalization, reclassification or
other similar event mvolving a change in the Series A Convertible Prefeired Stock or Series B
Converiible Preferred Stock. The Redemption Price shall be payabie in instaliments, without
interest, commencing with one-third of the Redemption Price on the Redemption Date and one-
third on each of the next two anniversaties of the Redemption Date. To the extent that the
Corporation may not legally redeem such shares of Preferred Stock, such redemption shall take
place as soon as legally permitted.

() Insfficient Fund

] I the fonds of the Corporation legally available for
redemption of the Preferred Stock on the Redemption Date are insufficient to redeem the number
of shares of Preferred Stock to be so redeemed on such Redemption Date, the holders of shares
of Preferved Stock shall share ratably in any fimds legally available for redemption of such shares
according to the respective amounts which would be payable with respect to the mumber of shares
owned by them if the shares to be so redeemed on such Redemption Date were redeemed in full.
The shares of Preferred Stock not redeemed shall remain outstanding and entitled to all rights and

preferences provided herein.

(i) At any time theresfter when additional funds of the
Corporation are legally available for the redemption of such shares of Preferred Stock, such fimds
will be used, as soon as practicable but no later than the end of the next succeeding fiscal quarter,
to redeem the balance of such shares, or such portion thereof for which funds are then legally
available, on the basis set forth above.

{¢) Redemption Proportionate. Each redemption of Preferred Stock
pursuant to this Section € shall be made so that the number of shares of Preferred Stock to be
redeemed from each registered owner shall be on a pro rata basis according to the respective
liquidation preferences of shares of Preferred Stock which each such holder of Prefemed Stock
owns of record as of the applicable Redemption Date.

(d) Redemption Notice. At least 15 days pror to the Redemption
Date, written notice {hereinafier referred to as the “Redemption Notice™) shall be mailed, first
class or certified mail, postage prepaid, by the Corporation to each holder of record of Preferred
Stock which are to be redeemed, at its address shown on the records of the Corporation;
provided, however, that the Corporation’s failure to give such Redemption Notice as to any
holder shall not affect its obligation to redeem the Preferred Stock as provided in this Section 6
hereof as to such holder. The Redemption Notice shall contain the following information:

@ the number of shares of Preferred Stock held by the holder
which are to be redecmed by the Corporation,

()  the Redempiion Date and the Redemption Price; and
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(i) that the holder is to surrender to the Corporation, at the
place designated therein, ifs cerfificate or certificates represenimng the Preferred Stock fo be
redeemed.

(¢)  Surrender of Certificates. Each holder of Preferred Stock shall
surrender the certificate(s) representing such shares to the Corporation at the place designated in
the Redemption Notice, and thereupon the Redemption Price for such shares as set forth in this
Section 6 shall be paid 1o the order of the person whose name appears on such certificate(s) and
cach surrendered certificate shall be canceled and retired. In the event some but not all of the
Prefarred Stock represented by a certificate(s) surrendered by a holder are being redeemed, the
Corporation shall execute and deliver to or on the order of the holder, at the expense of the
Corporation, a new certificate representing the number of shares of Preferred Stock which were
not redeemed.

The rights of redemption of the holders of Series A Convertibie Preferred
Stock and Serics B Convertible Preferred Stock are subject to the rights and preferences of any
class or series of preferred stock that may be designated to be senior to, or on patity with, the
Series A Convestible Preferred Stock or Series B Convertible Preferred Stock with respect. to
rights of redemption.

o (&  Dividends and Conversion after Redemption. From and after
paymaent in full of the Redemption Price, no shares of Preferred Stock subject to redemption shall
be entitled to any further dividends pursuant to Section 2 hereof or to the conversion provisions
set forth in Section 5 hereof provided, however, that in all events such red ion is
consummated.

(g Waiver of Redemption. Each holder of Preferred Stock shall bave
the Hight to waive redemption under this Section 6 of shares owned by such holder; provided that
such waiver shall not affect the number of shares to be redeemed from any other holder.

7. Registration of Transfer. The Corporation will keep at its principal office a
register for the registration of shares of Preferred Stock, Upon the surrender of any certificate
representing shares of Preferred Stock at such place, the Corporation will, at the request of the
record holders of such certificats, execute and deliver (at the Corporation’s expense) a new
cerfificate or certificates in exchange therefor representing the aggregate mumber of shares of
Preferred Stock represented by the suwrendered certificate. Each such new certificate will be
registered in such name and will represent such numsber of shares of Prefesred Stock as is required
by the bolder of the srendered certificate and will be substantially identical in foom to the
surrendered certificate.

8. Replacement. Upon receipt” of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder will be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any certificate evidencing shares of Prefesred Stock, aad in
the case of any such loss, theft or destruction, upon receipt of an unsecured indemnity from the
holder reasonably satisfactory to the Corporation or, in the case of such mutilation upon surrender
of sach certificate, the Corporation will (at its expense) execute and defiver in lieu of such
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ceriificate 2 new certificate of like kind representing the number of shares of Preferred Stock
represented by such lost, stolen, destroyed or mutilated certificate and dated the date of such lost,
stolen, destroyed or mutilated certificate.

5. Resirictions and Limitations o = Action and Amen 0
Charter.

{e)  The Corporation shali not take any corporate action or otherwise
amend its Articles of Incorporetion without the approval by vote or writtex conseat of the holders
of at Jeast 66.66% of the then outstanding shares of Preferred Stock, voting together as a single
class except and to the extent that any seties of Prefesred Stock would be treated diffevently from
other series of Preferred Stock,inwhichcasewchseﬁesshallbeenﬁﬂedtoasepamtcseﬁm
vote, each share of Preferred Stock to be antitied to that mumber of voies equal to the mumber of
shares of Common Stock into which such share conld then be converted pursuent to the

provisions of Section 5, if such corporaie action or amendment would:

@ amend any of the rights, preferences, privileges of or
fimitations provided for herein for the benefit of any shares of Series A Convertible Preferced
Stock or Series B Convertible Preferred Stock;

(i)  authorize or issue, or obligate the Corporation to anthorize
or issue, (1) additiona! shares of Series A Convertibie Preferred Stock or Series B Convertible
Preferred Stock, (2) Series B Parity Preferred Stock {as defined in Section 3(b)), or Sexies &
Parity Stock (as defined in Section 3()), or (3) shares of Preferved Stock. senior {0 the Series A
Converiible Preferved Stock or Series B Convertible Preferred Stock with respect to quidation
preferences, dividend rights or redemption rights;

@iii) decrease the authorized number of shares of Seres A
Convertible Prefesred Stock or Series B Convestible Preferred Stock; or

(iv) cause the Corporation to redeem, purchase or otherwise
acquire for value (or pay to or set aside for a sinking fund for such putpose), any share or shares
of Preferred Stock other than pursuant to Section 6 hereof or a redemption, purchase or other
acquisition for cash of shares of Preferred Stock, which is effected pro rata with the holders
thereof, in proportion to the full respective preferential amounts to which such holders are
entitled; or

(v)  amend any provisions of this Section: 9(a).

(b)  Inthe event that shares of Series B Convertible Preferred Stock are
outstanding, the Corporation will not amend its Axticles of Incorporation or take any other
corporate action without the approval by the holders of at least 50% of the then outstanding

shares of Series B Convertible Preferred Stock, if such amendment or corporate action would
authorize the Corporation to:
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Q) merge, consolidate or reorganize the Corporation, or sell ali
or substantially a1l of the Corporation’s assets or effect any transaction or series of transactions in
which more than 50% of the votmg power of the Corporation is disposed; or

(i)  repurchase or redcem any securities of the Corporation; or

(i) establish borrowmg from banks or financial institations in
the aggregate of more than $250,000; or

(v) pledge any of the assets of the Corporation it the aggregate
with a fair market value in excess of $250,000 or pledge any intellectual propery of the
Corporation; or

(v) amend the Asticles of Tncorporation or Bylaws of the
Corporation which adversely affects the rights of the Series B Convertible Preferred Stock.

10. No Dilution or Impairment. The Corporation will act, by amendment of its
Articles of Incorporation or through any reorganization, transfer of capital stock or assets,
consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid
or seek to avoid the observance or performance of any of the tesms of the Preferred Stock set
forthherein,butwiﬂaiallﬁmesingoodfaithassistinthe:carryingmtofallmchterms and in the
taking of all such action as may be necessary or appropriate in order to protect the rights of the
holders of the Preferred Stock against dibwtion or other impairment. Without Lmiting the
generality of the foregoing, the Corporation () will not increase the par value of any shares of
stock receivable on. the conversion of the Preferred Stock above the amount payadle therefor on
such conversion, and {b) will take afl such action as may be necessary or appropriate in order that
the Corporation may validly and fegally issue fully paid and nonassessable shares of stock on the
conversion of all Preferred Stock from time to time outstanding.

11.  Notices of Record Date, In the event oft

(2)  any taking by the Corporation of a record of the holders of any
class of securities for the purpose of determining the holders thereof who are entitled to receive
any dividend or other distribution, or afly right to subscribe for, purchase or otherwise acquire any
shares of capital stock of any class or any other securities or property, of to receive any other
Tight, or

(b)  any capital reorganization of the Corporation, any reclassification
or recapitslization of the capital stock of the Corporation, any merger of consolidation of the
Corporation, or any transfer of all or subseantiaily ali of the assets of the Corporation to any other
corporation, of any other entity OF persom, o

(©) any vohmtary or involuntary dissolution, liquidation or winding up
of the Corporation, then and in each such eveat the Corporation shall mail or cause to be mailed
to each holder of Preferred Stock a notice specifying (i) the date on. which any such record is to
be taken for the purpose of such dividend, distribution or right and a description of such dividend,
distgbution or right, (B)the date on which any such I ization, reclassification,

20
498000012806 9



JUL-18-88 11:42 FROM:HOLLAND KENIGHT iID:8554 458 7875 PAGE 22724

recapitalization, transfer, consalidation, merger, dissolution, Squidation or winding up is expested
to become effoctive, and (i) the time, if any, that is to be fixed as to when the holders of record
of Common Stock (or other securities) shall be entitled to exchange their shares of Common
Stock (or other securities) for securities or other property defiverable upon such reorganization,
reclassification, recapitalization, transfer, consohdation, merger, dissolution, liquidation or
winding up. Such notice shall be mailed by first class mail, postage prepaid, at least ten {10) days
ptior to the eatlier of (1) the date specified in such notice on whick such record is to be taken and
(2) the date on which such action is to betaken

12.  Notices. Except as otherwise expressly provided, all notices referred to
herein will be in writing and will be delivered by registered or certified mail, return receipt
requested, postage prepaid and will be deemed to have been given when so mailed @) to the
Corporation, at its principal executive offices and (5) to any shareholder, at such bolder’s address
ag it appears in the stock records of the Corporation (eniess otherwise indicated in writing by any
such holder). ' :

ARTICLE YV

Bylaw Amendment

Tn fimtherance and not in limitation of the powers conferred by the laws of Florida, each of
the Board of Directors and shareholders is expressly authorized and empowered to malke, alter,
amend and repeal the Bylaws of the Corporation in any respect not inconsistent with the laws of
the State of Florida or with these Amended and Restated Articles of Incorporation. The
shareholders of the Corporation may amend or adopt a bylaw that fixes a greater gquorum OfF
voting requirement for sharcholders (or voting groups of shareholders) than is required by law.

ARTICLE VI

Keeping of Books

The books of the Corporation may be kept at such place within or without the State of
Florida as the Bylaws of the Corporation may provide or as may be designated from time to time
by the Board of Directors of the Corporation.

ARTICLE ViI

Indemnification

A director of the Corporation shall not be personally Tiable to the Corporation or its
shareholders for monetary damages for breach of fiduciary duty as a director, except for Habifity
(@) for any breach of the director's duty of loyalty to the Corporation or its sharcholders, (@) for
acts of ontissions mot in goed faith or which involve intentional misconduct or a lmowing
violation of law, (i) under Section 607.0834 of the Florida Business Corporation Act, as the
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same exists or hereafter may be amended, (iv) for violation of 2 crimipal law, unfess the director
had reasonable canse to believe his conduct was lawiid or had no reasonable cause to believe his
conduct was unlawful, or (v) for any transaction from which the director derived an improper
personal benefit.

¥F the Florida Business Corporation Act hereafter is amended to authorize the further
climination or imitation of the liability of directors, then the lability of the Corporation's dixectors
chall be eliminated or mited to the full extent authorized by the Florida Business Corporation.
Act, as amended,

The Corporation shall indemnify any officer of director, or any former officer or director,
of the Corporation to the fullest extent permitted by law.

Any repeal or modification of this Asticle shall not adversely affect any right or protection
of a director of the Corporation existing at the time of such repeal or modification.

ARTICLE VII

Amendment

The Corporation reserves the right to amend or repeal any provision contsined in these
Amended and Restated Articles of Incorporation, or any amendment thereto, and any right
conferred upon the shareholders is subject to this raservation,

Such amendment and restatement of these Articles of Incorporation has been duly
athorized and directed by Unanimous Wiitien Consent of the Board of Direstors of the
Corporation, dated July 9, 1998, and by Written Consent of the Shareholders of the Corporation,
dated July 9, 1998, which sharcholders’ consent was signed by the holders of a majority of the
outstanding capital stock of the Corporation and was sufficient for the approval of the amendment
and restaterent, Such amendment and restatement of the Articks of Incorporation supersede the
otiginal Articles of Incorporation of the Corporation. and all amendments to them.
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.IN WITNESS WHEREOF, these Amended and Restared Articles of Incorporation has
been signed by the President and the Secrctary of the Corporation this (0% day of July, 1998,
and affirm that the statements wade hetein ave true tder the penalties ofpel:nn'y

Py
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