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Lyn Shoffstall

Florida Department of State
Division of Corporations
Corporate Filings

P.O. Box 6327

Tallahassee, FL 32314

Dear Ms. Shoffstall:

Per our conversation, please find attached the Order Confirming a First Amended Joint Plan
of Liquidation pursuant to Chapter 11 of the United States Bankruptcy Code (the “Court Order™)
entered by the Honorable Christopher S. Sontchi on February 2, 2015 in the United States N
Bankruptcy Court for the District of Delaware, with respect to In re: mE@I'GE%SER%I:‘] OEDINGS!

#L:CHet al., Case No. 12-11550 (CSS). Three Florida domestic entities, (1) Eyeglasses Etc., Inc., (2)
“T. Richard Susi, D.O., P.A., and (3) ] oseph Kurstin, M.D., P.A. (together, the “Florida Entities™) are
subsidiaries and Affiliated Debtors of MacKeyser Holdings, LLC, a Delaware limited liability

compan (“Mackeyser™),

Florida Entities, shall be deemedfiitergediwithiandsintoiviackeyserawithout the necessity of any
other or further actions to be taken by or on behalf of any of the Debtors, without the payment of
any fee, tax or charge and without need for the filing of reports or certificates. Further, pursuant to
the Court Order, as of February 27, 2015, Mackeyser will be dissolv&c‘g@ and the Affiliated Debtors
will cease to exist. Maék%?%?ﬁm@ﬁsines éiﬁ%Sﬁ%ﬁﬁlﬁﬁ?
Cme . L pAD

Please file this letter and the attached our%técrder with the Florida Department of State
ter@;%%gnggghe-cqmgge existence of (1 )F_Eil’g*lé's’s"ggm (2){_J§RiF?ﬁé?ﬁ?_Sﬁs‘i,%E?@g,.RgAﬂ and
(HCEESIKIrSNEVEDEP. A , cffective as of E¢BTIERR2TIZ0TS

Pursuant to paragraph 26 of the attached Court Order, all Affiliated Debtors, including the

bz

{ . . .
Please do not hesitate to contact me with any questions you may have.

foz, OO ST
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Cole Schotz P.C.
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Very truly yours,
COLE SCHOTZ P.C.

Griffin J. Doty
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Chapter 11
In re:
Case No. 14-11550 (CSS)
MACKEYSER HOLDINGS, LLC, et al.,
Jointly Administered
Debtors.'
Related to Docket Nos. 621, 677 and 775
X

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
CONFIRMING FIRST AMENDED JOINT PLAN OF LIQUIDATION PURSUANT
TO CHAPTER 11 OF THE BANKRUPTCY CODE PROPOSED BY THE DEBTORS
AND THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS
The above-captioned debtors and debtors-in-possession (collectively, the

“Debtors”), having filed voluntary petitions for relief under chapter 11 of title 11 of the United
States Code, 11 U.S.C. §§ 101, ef seq. (the “Bankruptcy Code™) on June 20, 2014; and the
Debtors and the Official Committee of Unsecured Creditors in these chapter 11 cases (the
“Committee” and, with the Debtors, the “Plan Proponents™) having proposed the Joint Plan of
Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed by the Debtors and the
Official Committee of Unsecured Creditors [Docket No. 621] (as amended, supplemented or

otherwise modified, the “Plan™}; and the Plan Proponents having filed the Plan Supplement to

Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed by the

The Debtors in these chapter 11 cases, along with the last four digits of each entity's federal tax
identification number, are: MacKeyser Holdings, LLC (5620); American Optical Services, Inc. (5707);
Exela Hearing Services, LLC (2110); Optical Management Systems, Inc. (8300); Riverfront Hearing, Inc,
(9220), AOS-OMS, LLC (4445); American Optical Services, LLC {4879); EHS-Riverfront, LLC (4530),
926 N. Wilcrest, LLC (2497); Epic Management Group, LLC (3385); Eyeglasses Etc., In¢, (7753); Eyes
On You Eyecare, Inc. (2091); Genesis Billing Systems, LLC (1548); Genesis Eye Center, PLLC {8427); J.
Richard Susi, D.O,, P.A. (1936); Yoseph D. Udvari, Jr., O.D., P.C. (0856); Joseph Kurstin, M.D., P.A.
(7339); Lakewood Eye Clinic, P.C. (2251); Larry R. Moorman, M.D,, P.C. (5458); Philip H. Clark, O.D,,
P.A. (6411); Steven T. Olkowski, M.D., P.C. (1813); Thomas Retinal Eye Specialists, P.C. (0492); and
Thomas G. Abell, M.D., P.S.C. (1810). The mailing address for each entity listed above is 10624 Eastern
Avenue #965, Henderson, Nevada §9052.

53032/0001-11432514v6
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Debtors and the Official Committee of Unsecured Creditors [Docket No. 775] (the “Plan
Supplement”); and the United States Bankruptcy Court for the District of Delaware (the “Court™)
having entered an order [Docket No. 692] (the “Solicitation Procedures Order”) on

December 15, 2014 approving the Disclosure Statement with Respect to Joint Plan of
Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed by the Debtors and the
Official Committee of Unsecured Creditors (the “Disclosure Statement™) as containing adequate
information under section 1125(a) of the Bankruptcy Code; and the Debtors having filed the
Declaration of Jeffrey L. Pirrung Centifying Vote on and Tabulation of Ballots Accepting and
Rejecting the Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed
by the Debtors and the Official Committee of Unsecured Creditors [Docket No. 797] (the
“Voting Certification™) on January 28, 2015; and the Court having established, in the Solicitation
Procedures Order, February 2, 2015 at 10:00 a.m. (Eastern) as the date and time of the hearing
pursuant to section 1129 of the Bankruptcy Code to consider confirmation of the Plan (the
“Confirmation Hearing™); and affidavits of service having been executed by Jeffrey Pirrung of
American Legal Claim Services LLC (“*ALCS” or the “Claims Agent™) and filed with the Court
[Docket Nos. 726-729] (the “Affidavits of Service”) with respect to the mailing of the notice of
the Confirmation Hearing and the other solicitation materials in respect of the Plan in accordance
with the Solicitation Procedures Order; and a certificate of publication having been filed with the
Court [Docket No. 746] (the “Certificate of Publication™) with respect to the publication of the
notice of the Confirmation Hearing in accordance with the Solicitation Procedures Order; and
informal objections to confirmation of the Plan (the “Informal Objections™) having been received

from the Office of the United States Trustee for the District of Delaware (the “U.S, Trustee”) and

Essilor (as defined hercin); and objections to confirmation of the Plan having been filed by Dr.

530G32/0001-11432514v6
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Joseph Kurstin and Jokur Acquisition, Inc, [Docket No. 772] and the Meyers Family Agreement
of Trust Dated October 14, 1996 [Docket Nos. 773, 788] (together, the “Filed Objections” and,
collectively with the Informal Objections, the “QObjections™); and the Court having reviewed the
Plan, the Disclosure Statement, the Solicitation Procedures Order, the Voting Certification, the
Affidavits of Service, the Certificate of Publication, the Objections and all other papers before
the Court in connection with the confirmation of the Plan; and the Court having heard the
statements of counsel in support of confirmation at the Confirmation Hearing, as reflected in the
record at the Confirmation Hearing; and the Court having considered all testimony presented and
evidence admitted at the Confirmation Hearing, including the Declaration of Thomas J. Allison
in Support of First Amended Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankrupicy
Code Proposed by the Debtors and the Official Committee of Unsecured Creditors [Docket No.
803] (the “Allison Declaration™); and the Court having taken judicial notice of the papers and
pleadings on file in the Chapter 11 Cases;? and the Court finding that (i) notice of the
Confirmation Hearing and the opportunity of all parties in interest to object 1o confirmation of
the Plan were adequate and appropriate, in accordance with Rules 2002(b) and 3017(d) of the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), Rule 2002-1 of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Rules™) and the Solicitation Procedures Order, as to all parties
to be affected by the Plan and the transactions contemplated thereby and (ii) the legal and factual
bases set forth at the Confirmation Hearing and as set forth in this Confirmation Order establish
just cause for the reltef granted herein; and after due deliberation and sufficient cause appearing

therefor, the Court hereby makes the following Findings of Fact, Conclusions of Law and Order:

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Plan.

53032/0001-11432514v6
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IT IS HEREBY FOUND AND DETERMINED THAT:
A, Jurisdiction; Venue; Core Proceeding (28 U.S.C. §§ 157(b)(2

1334(a)). The Court has jurisdiction over the Chapter 11 Cases pursuant to 28 U.S.C. §§ 157
and 1334. Confirmation of the Plan is a “core proceeding” pursuant to 28 U.S.C. § 157(b)(2)(L),
and the Court has jurisdiction to determine whether the Plan complies with the applicable
provisions of the Bankruptcy Code, and to determine whether the Plan should be confirmed and
a Final Order entered with respect thereto. Venue of the Chapter 11 Cases is proper pursuant to
28 U.S.C. §§ 1408 and 1409.

B. Burden of Proof. The Plan Proponents have the burden of proving the
elements of section 1129(a) of the Bankruptcy Code by a preponderance of the evidence and, as
set forth below, the Plan Proponents have met that burden.

C. Judicial Notice. The Court takes judicial notice of the docket in the

Chapter 11 Cases maintained by the Clerk and/or its duly appointed agent, including without

limitation, all pleadings, notices and other documents filed, all proceedings during the Chapter

11 Cases, and all orders entered during the pendency of the Chapter 11 Cases.

D. Moedification of the Plan. The Debtors have made certain nonmaterial

modifications to the Plan as set forth in the Notice of Filing of Non-Material Modifications to
Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed by the
Debtors and the Official Committee of Unsecured Creditors [Docket No. 800} (the
“Modifications™). Pursuant to section 1127(a) of the Bankruptcy Code and Bankruptcy Rule
3019, none of the Modifications require additional disclosure under section 1125 of the
Bankruptcy Code or resclicitation of votes under section 1126 of the Bankruptcy Code, nor do

they require that the Holders of Claims in the voting Classes be afforded an opportunity to

53032/0001-11432514v6
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change previously cast acceptances or rejections of the Plan. The Plan as modified by the
Modifications shall constitute the Plan submitted to the Court for Confirmation.

E. Objections to Co ion. As presented at the Confirmation Hearing,
the consensual resolutions of certain Qbjections satisfy all applicable requirements of the
Bankruptcy Code and the Bankruptcy Rules, are in the best interests of the Debtors and their
Estates and are supported by the record of the Confirmation Hearing, and therefore should be
approved. All Objections that were not resolved by agreement on or prior to the Confirmation
Hearing are overruled, or are otherwise disposed of, as set forth herein and on the record of the
Confirmation Hearing,

F. Compromise and Settlement in Connection with the Plan. All of the

settlements and compromises pursuant to and in connection with the Plan, including the Global
Settlement, comply with the requireménts of section 1123(b)(3) of the Bankruptcy Code and
Bankruptcy Rule 9019.

G. Compliance with Bankruptcy Rule 3016. The Plan is dated and identifies
the entities submitting it, thereby satisfying Bankruptcy Rule 3016(a). The filing of the
Disclosure Statement with the Court satisfies Bankruptcy Rule 3016(b).

H. Compliance with Bankruptcy Rule 3017. The Debtors have given notice
of the Confirmation Hearing as required by Bankruptcy Rule 3017(d).

L Iransmittal and Mailing of Materials; Notices. The solicitation of votes to
accept or reject the Plan satisfies Bankruptcy Rule 3018. The Plan was transmitted 16 all
Creditors entitled to vote on the Plan, and sufficient time was prescribed for such Creditors to

accept or reject the Plan, thereby satisfying the requirements of Bankruptcy Rule 3018.

53032/0001-11432514v6
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J. Receipt and Tabulation of Votes. The procedures used by ALCS to
receive and tabulate Ballots of the Holders of Claims in the voting Classes, as set forth in the
Voting Certification, were proper and appropriate and in compliance with the Solicitation
Procedures Order, the Bankruptcy Code, the Bankruptcy Rules and the Local Rules, and all other
applicable rules, laws and regulations. As described in the Voting Certification, which certified
both the method and results of the voting, the Plan was accepted by all Impaired Classes entitled
to vote. The Plan Proponents, therefore, obtained the requisite acceptance both in number and
amount for Confirmation of the Plan.

K. Plan Compliance With 11 U.S.C. § 1129. As set forth below and as

demonstrated by the record in the Chapter 11 Cases, the Plan Proponents have met their burden
of proving the elements of sections |129(a) and (b) of the Bankruptcy Code.

L. Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(1)). As set forth
and demonstrated below, the Plan complies with the applicable provisions of the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules and the orders of the Court with respect to the Plan,
thus satisfying the requirements of section 1129(a)(1) of the Bankruptcy Code.

() Proper Classification (11 U.S.C. §§ 1122 and 1123(a)(1)). The

Plan complies fully with the requirements of sections 1122 and 1123 of the

Bankruptcy Code. The Plan’s classifications conform to the requirements of the
Bankruptcy Code and separately classify Claims based on valid business and legal
reasons. The Plan’s classification scheme has a rational basis because it is based
on the respective legal rights of cach Holder of a Claim against or Interest in the

Estates and was not proposed to create a consenting impaired Class and, thereby,

53032/0001-11432514v6
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manipulate Class voting. Article IT of the Plan designates the classification of

Claims and Interests.

(ii)  Specified Unimpaired Classes (11 U.S.C, § 1123(a}(2)). The Plan

complies fully with the requirements of section 1123(a)(2) of the Bankruptcy
Code. Article III of the Plan specifies which Classes of Claims and Interests are

not Impaired under the Plan.

(iii)  Treatment of Impaired Classes (11 U.8.C. § 1123(a}(3)). The Plan
complies fully with the requirements of section 1123(a}3) of the Bankruptcy

Code. Atrticle 11I of the Plan specifies the treatment of Classes of Claims and
Interests under the Plan, including those which are Impaired.

(iv) No Discrimination (11 U.S.C. § 1123(a}{4)}. The Plan complies
fully with the requirements of section 1123(a)(4) of the Bankruptcy Code. As
reflected in the treatment set forth in Article III of the Plan, the treatment of each
of the Claims and Interests in each particular Class is the same as the treatment of

each of the other Claims or Interests in such Class; provided, however, that to the

extent any Claimholder received any different treatment than that described by the
Plan for its Class on the basis of the standards for compromise and settlement, the
Court hereby finds that such different treatment does not need to be made
available to other members of the Class.

(v)  Implementation of Plan (11 U.S.C. § 1123(a)(5)). The Plan

complies fully with the requirements of section 1123(a)(5) of the Bankruptcy

Code. The Plan provides adequate means for implementation of the Plan through,

53032/0001-11432514v6
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among other things, the implementation of the Liquidating Trust and the transfer
of the Debtors’ remaining assets to the Liquidating Trust.

(vi)  Voting Power of Equity Securities (11 U.S.C. § 1123(a)(6)).
Section 1123(a)(6) of the Bankruptcy Code requires that a plan provide for the
inclusion in a corporate debtor’s charter provisions prohibiting the issuance of
nonvoting equity securities, and providing for an “appropriate distribution” of
voting power among those securities possessing voting power. The Plan is a
liquidating plan that provides, in Article V.B, for the dissolution of the Debtors as
corporate entities. As such, the requirements of section 1123(a)(6) do not apply.

(vii)  Selection of Qfficers and Directors {11 U.S.C. § 1123{a)(7)).
Article V.B.1 of the Plan provides that, on the Effective Date, the members of the
boards of directors and managers of the Debtors shall be deemed to have resigned.
The Plan’s provisions for the selection and appointment of the Liquidating
Trustee are cénsistent with the interests of Creditors and equity security holders
and with public policy. Section 1123(a)(7) of the Bankruptcy Code therefore is
satisfied.

(viii) Discretionary Contents of Plan (11 U.S.C. § 1123(b}). The Plan’s
provisions are appropriate and consistent with the provisions of the Bankruptcy
Code.

M. Debtors’ Compliance with Bankruptey Code (11 U.S.C. § 1129(a)(2)).
The Plan Proponents have complied with the applicable provisions of the Bankruptcy Code, the

Bankruptcy Rules, the Local Rules and the orders of the Court with respect to the solicitation of

S3032/0001-11432514v6
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acceptances or rejections of the Plan, thus satisfying the requirements of section 1129(a)(2) of
the Bankruptcy Code.

N. Plan Proposed in Good Faith (11 U.8.C. § 1129(a}(3)). The Plan
Proponents have proposed the Plan, including all documents necessary to effectuate the Plan,
including but not limited to those contained in the Plan Supplement, in good faith and not by any
means forbidden by law, as evidenced by, among other things, the totality of the circumstances
surrounding the formulation of the Plan, the record of the Chapter 11 Cases and the recoveries of
Holders of Claims and Interests thereunder, thus satisfying the requirements of section
1129(a)(3) of the Bankruptcy Code.

0. Payment for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)). All
payments that have been made or are to be made by the Plan Proponents or Liquidating Trust
under the Plan or by any Person acquiring property under the Plan, for services or for costs and
expenses in, or in connection with, the Chapter 11 Cases, or in connection with the Plan and
incident to the Chapter 11 Cases including administrative expense claims under sections 503 and
507 of the Bankruptcy Code, have been approved by, or will be subject to the approval of, the
Court as reasonable, thus satisfying the requirements of section 1129(a)(4) of the Bankruptcy

Code.

P, Directors, Officers and Insiders (11 U.S.C. § 1129(a)(5)). Article V.E.4 of

the Plan provides that the Liquidating Trustee shall be deemed the Estates’ representative in
accordance with section 1123 of the Bankruptcy Code and shall have all the rights and powers
set forth in the Plan and Liquidating Trust Agreement, including, without limitation, the powers

of a trustee under sections 704 and 1106 of the Bankruptcy Code and Bankruptcy Rule 2004.

53032/6001-11432514v6
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The identity of the Liquidating Trustee has been disclosed in the Liquidating Trust Agreement,
which was filed in the Plan Supplement.

Q. No Rate Changes (i1 U.S.C. § 1129(a)(6)). The Debtors’ businesses do
not involve the establishment of rates over which any regulatory commission will have
jurisdiction after Confirmation of the Plan. Thus, section 1129(a)(6) of the Bankruptcy Code is

inapplicable to the Chapter 11 Cases.

R. Best Interest of Creditors Test (11 U.S.C. § 1129(a)(7)). Section
1129(2)(7) of the Bankruptcy Code requires that each Holder of a Claim or Interest in an

Impaired Class accept the Plan, or receive or retain under the Plan property having a value, as of
the Effective Date of the Plan, that is not less than the amount that such Holder would receive on
account of such Claim or Interest if the Debtors were liquidated under chapter 7 of the
Bankruptcy Code. The Disclosure Statement and the other evidence proffered or adduced at the
Confirmation Hearing (i) are persuasive and credible, (ii) have not been controverted by other
evidence or challenged in any of the Objections to Confirmation of the Plan, and (jii) establish
that each Holder of an Impaired Claim or Interest, as the case may be, in such Impaired Classes
has either accepted the Plan, or will receive or retain under the Plan property having a value, as
of the Effective Date of the Plan, that is not less than the amount that such Holder would receive
or retain if the Debtors were liquidated under chapter 7 of the Bankruptcy Code on such date,
thus satisfying the requirements of section 1129(a)(7) of the Bankruptcy Code.

S. Acceptance by Certain Classes (11 U.S.C. § 1129(a}(8)). Section
1129(a)(8) of the Bankruptcy Code requires that for each Class of Claims or Interests under the
Plan, such Class has either accepted the Plan or is not Impaired under the Plan. Unimpaired

Classes 1 and 2 are conclusively presumed to have accepted the Plan without the solicitation of

10
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acceptances or rejections pursuant to section 1126(f) of the Bankruptcy Code. Impaired Classes
3 and 4 have voted to accept the Plan. Because Holders of Claims or Interests in Impaired
Classes 5, 6, 7 and 8 neither received nor retained any property under the Plan, they are deemed
1o have rejected the Plan under section 1126(g) of the Bankruptcy Code, and the requirements of
section 1129(a)(8) of the Bankruptcy Code have not been met, thereby requiring application of
section 1129(b) of the Bankruptcy Code. The Plan satisfies section 1129(b) of the Bankruptcy
Code with respect to Classes 5, 6, 7 and 8.

T. Treatrment of Administrative and Priority Claims (11 U.S.C. § 1129(a)(9)).
The treatment of the DIP Facility Claim, Adn;inisn‘ative Claims, Priority Tax Claims,
Miscellaneous Secured Claims and Priority Non-Tax Claims dre set forth in Articles IILA.1,
HLA.2, III.A.3, [ILB.1 and II1.B.2 of the Plan, thus satisfying the requirements of section
1129(a)(9) of the Bankruptcy Code.

U. Acceptance by Impaired Class (11 U.S.C. § 1129(a)(10)). As set forth in

the Voting Certification, the Plan has been accepted by Impaired Classes 3 and 4, determined
without inclusion of any acceptance of the Plan by any insider, thus satisfying the requirements
of section 1129(a)(10) of the Bankruptcy Code.

V. Feasibility (11 U.S.C. § 1129(a)(11)). The Plan proposed by the Plan

Proponents provides for the consolidation of the Estates, the merger and dissolution of the
Debtors, and the transfer and assignment of the Liquidating Trust Claims, Cash in the Amount of
the Professional Fee Reserve, Cash in the Amount of the Administrative Claims Reserve and the
Initial Liquidating Trust Funding Amount. On the Effective Date, the Liquidating Trust shall be
established pursuant to the Liquidating Trust Agreement for the purpose of, among other things,

(i) investigating and, if appropriate, pursuing Liquidating Trust Claims, (ii) administering and

11
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pursuing the Liquidating Trust Assets, (iii) resolving all Disputed Claims and any Claim
objections pending as of the Effective Date and (iv) making Distributions from the Liquidating
Trust to Holders of Allowed Claims as provided for in the Plan and/or the Liquidating Trust |
Agreement. The Disclosure Statement, the Allison Declaration and the evidence proffered or
adduced at the Confirmation Hearing (i) are persuasive and credible, (i) have not been
controverted by other evidence or challenged in any of the Objections to Confirmation of the
Plan and (iii) establish that the Plan is feasible, thus satisfying the requirements of section
1129(a)(11) of the Bankruptcy Code.

W.  Payment of Fees (11 U.S.C. § 1129(a)}(12)). The Debtors have paid, or
will pay, prior to the Effective Date, all amounts due under 28 U.S.C. § 1930, thus satisfying the
requirements of section 1129(a)(12) of the Bankruptcy Code. The Liquidating Trust shall pay,
from and afier the Effective Date, statutory fees due to the U.S. Trustee in accordance with
28 U.S.C. § 1930 until the Chapter 11 Cases are closed or converted. In addition, the
Liquidating Trustee shall file post-confirmation quarterly reports or any pre-confirmation
monthly operating reports not filed as of the Effective Date in conformance with the U.S. Trustee
Guidelines.

X. Miscellaneous Provisions (11 U.S.C. §§ 1129(a}13)-(16}). Sections
1129(a)(13)-(16) are inapplicable as the Debtors (i) do not provide retiree benefits’
(1129(a)(13)), (ii) have no domestic support obligations (1129(a)(14)}, (iii) are not individuals

(1129(a)(15)), and (iv) are a for-profit business (1129(a)(16)).

As defined in section 1114 of the Bankruptcy Code, "‘retiree benefits” means payments to any entity or
person for the purpose of providing or reimbursing payments for retired employees and their spouses and
dependants, for medical, surgical or hospital care benefits, or benefits in the event of sickness, accident,
disability or death under any plan, fund or program (through the purchase of insurance or otherwise)
maintained or established in whole or in pan by the debtor prior to filing a petition commencing a case
under the Bankruptcy Code.

12
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Y. No Unfair Discrimination: Fair and Equitable (11 U.S.C. § 1129(b)).

Holders of Claims and Interests in Classes 5, 6, 7 and 8 will receive no Distributions under the
Plan and, accordingly, are deemed to have rejected the Plan pursuant to section 1126(g) of the
Bankruptcy Code. The Plan Proponents presented uncontroverted evidence at the Confirmation
Hearing that the Plan does not discriminate unfairly and is fair and equitable with respect to the
treatment of Claims and Interests in Classes 5, 6, 7 and 8 because, as required by section
1129(b)2)(C) of the Bankruptcy Code, there are no Holders of Interests junior to the Holders of
Claims and Interests in Classes 5, 6, 7 and 8 that will receive or retain under the Plan any
property on account of such junior Interests. Thus, the Plan satisfies section 1129(b) of the
Bankruptcy Code and may be confirmed notwithstanding its failure to satisfy section 1129(a}(8)
of the Bankruptcy Code. The Plan shall be binding upon the members of Classes 5, 6, 7 and 8
upon Confirmation and the occurrence of the Effective Date.

VA Confirmation of Only One Plan (11 U.S.C. § 1129(¢)). The Plan is the
only plan that has been filed in the Chapter 11 Cases which has been found to satisfy the
requirements of subsections (a) and (b) of section 1129 of the Bankruptcy Code. Accordingly,
the requirements of section 1129(c) of the Bankruptcy Code have been satisfied.

AA.  Principal Purpose of the Plan (11 U.S.C. 1129(d)). The principal purpose
of the Plan is not the avoidance of taxes or avoidance of the requirements of section 5 of the
Securities Act of 1933, and no Governmental Unit has requested that the Court deny
Confirmation on such basis, thus satisfying the requirements of section 1129(d) of the

Bankruptcy Code.

13
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BB. Satisfaction of Confirmation Requirements. Based on the foregoing, the

Plan satisfies all of the requirements for Confirmation set forth in section 1129 of the Bankruptcy
Code and should be confirmed.

CC. Good Faith Solicitation (11 U.S.C. § 1125(e)). Based upon the record
before the Court in the Chapter 11 Cases, the Debtors, the Committee, the Claims Agent and
each of their respective members, officers, directors, agents, financial advisers, attorneys,
employees, equity holders, partners, affiliates and representatives have acted in “good faith”
within the meaning of section 1125(e) of the Bankruptcy Code in compliance with the applicable
provisions of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules in connection
with all their respective activities relating to the Plan and their participation in the activities
described in section 1125 of the Bankruptcy Code, and are entitled to the protections afforded by
section 1125 of the Bankruptcy Code.

DD. Substantive Consolidation. The substantive consolidation contemplated
by Article V of the Plan, which is unopposed, is consistent with, and permissible under,
applicable law in the Third Circuit. No party has objected to substantive consolidation, and the
overwhelming majority of parties have voted in favor of the Plan which is predicated upon entry
of an order substantively consolidating the Estates and Chapter 11 Cases for all purposes,
including voting, Distribution and Confirmation.

EE. Likelihood of Satisfaction of Conditions Precedent to Confirmation. All
conditions precedent to Confirmation set forth in Article VIII of the Plan have been satisfied,

will be satisfied by entry of this Confirmation Order or have been duly waived.

14
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FF.  Retention of Jurisdiction. The Court finds that it may properly retain
jurisdiction over the matters set forth in Article XI of the Plan and section 1142 of the
Bankruptcy Code.

Accordingly, it is hereby ORDERED, ADJUDGED AND DECREED THAT:

A, Confirmation of the Plan

1. Approval of the Plan. The Plan, which consists of the Plan as filed on
November 10, 2014, as subsequently amended, supplemented or otherwise modified, including
all exhibits (including, but not limited to, those exhibits filed in the Plan Supplement),
provisions, terms and conditions thereto, is approved and confirmed as having satisfied all of the
requirements of chapter 11 of the Bankruptcy Code. The terms of the Plan, as modified, are
incorporated herein by reference and are an integral part of this Confirmation Order. A copy of
the Plan is attached hereto as Exhibit A.

2. Findings of Fact and Conclusions of Law. The findings of fact and

conclusions of law of the Court set forth herein and at the Confirmation Hearing shall constitute
findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, as made applicable
herein by Bankruptcy Rule 9014, and the findings and conclusions of the Court at the
Confirmation Hearing are incorporated herein by reference. To the extent that any finding of
fact shall be determined to be a conclusion of law, it shall be so deemed, and vice versa.

3. Objections. All Objections, to the extent not already withdrawn, waived,
or settled, and all reservations of rights included therein, shall be, and hereby are overruled.

B. Plan Classification and Treatment

4. All Claims and Interests shall be, and hereby are, classified and treated as

set forth in the Plan. The Plan’s classification scheme shall be, and hereby is, approved.
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5. The classifications set forth in connection with voting on the Plan:
(a) were set forth on the Ballots solely for purposes of voting to accept or reject the Plan; (b) do
not necessarily represent, and in no event shall be deemed to modify or otherwise affect, the
actual classification of such Claims under the Plan for Distribution purposes, (c) may not be
relied upon by any Creditor as representing the actual classification of such Claims under the
Plan for Distribution purposes, and (d) shall nﬁt bind the Debtors or the Liquidating Trustee.

6. The treatment of Claims and Interests as provided in the Plan is approved.

C. Effects of Confirmation

7. Enforceability of Plan. Pursuant to sections 1123(a), 1141(a) and 1142 of
the Bankruptcy Code and the provisions of this Confirmation Order, the Plan shall be, and
hereby is, valid, binding and enforceable notwithstanding any otherwise applicable non-
bankruptcy law. The Plan Proponents may modify, amend or enter into, as necessary, all
documents arising in connection with the Plan, without further order of the Court, in accordance
with the provisions of the Plan.

8. Authorization to Implement the Plan. Upon the entry of this Confirmation

Order, the Debtors, the Committee, the Liquidating Trustee, the Liquidating Trust Committee
and the Disbursing Agent, as applicable, and their respective professionals, are authorized to take
or cause to be taken all actions necessary or appropriate to implement all provisions of, and to
consummate, the Plan and to execute, enter into or otherwise make effective all documents
arising in connection therewith, prior 1o, on and afier the Effective Date. All such actions taken
or caused to be taken shall be, and hereby are, authorized and approved by the Court such that no
further approval, act or action need to be taken under any applicable law, order, rule or

regulation, including, without limitation, (a) the incurrence of all obligations contemplated by the
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Plan and the making of Distributions and (b} the imlﬁlemcntation of all settlements and
compromises as set forth in or contemplated by the Plan.

9. The Disbursing Agent is authorized to make payments required to be
made under the Plan at any time after entry of this Confirmation Order, including (i) payments to
Creditors on account of Allowed Miscellaneous Secured Claims, Allowed Administrative Claims
and Allowed Priority Claims, (ii) payments of Cash to fund the Administrative Claims Reserve
and the Professional Fee Reserve to the Liquidating Trust and (iii) payment of the Initial

Liquidating Trust Funding Amount to the Liquidating Trust; provided, however, that in

determining the amounts necessary to fund the Professional Fee Reserve, the Disbursing Agent
shall take into account any retainers held by the Debtors’ Professionals and the amounts
otherwise permitted to be transferred to the Professional Fee Reserve shall be reduced to the
extent of any such retainers. |

10.  The Liquidating Trustee or its designee is authorized to execute and file
tax returns on behalf of the Debtors after the Effective Date.

11. Non-Discharge of Claims. Pursuant to section 1141(d)(3) of the
Bankruptcy Code, Confirmation of the Plan will not discharge Claims against the Debtors;
provided, however, that, other than as provided in the Final DIP Order, no Claimholder or
Interest Holder may, on account of such Claim or Interest, seek or receive any pajrment or other
Distribution from, or seek recourse against, the Liquidating Trust or any of its property.

12.  Binding Effect, Notwithstanding the stay contemplated by Bankruptcy
Rule 3020(e) and except as otherwise provided in section 1141(d) of the Bankruptcy Code,
immediately after entry of this Confirmation Order, the Plan shall be binding upon and inure to

the benefit of the Debtors, all present and former Holders of Claims and Interests, whether or not
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such Holders shall receive or retain any property or interest in property under the Plan, and their
respective successors and assigns, including, but not limited to, the Liquidating Trust and all
other parties in interest in the Chapter 11 Cases. Accordingly, as permitted by Bankruptcy Rule

3020(e), the fourteen (14) day period provided by such rule is hereby waived in its entirety.

13.  Discharges, Releases, Injunctions, Limitations of Liability and

Exculpation. All discharges, releases, injunctions, limitations of liability and exculpation
provisions in the Plan, including, without limitation, those in Article X of the Plan, are fair and
equitable and given for valuable consideration and are in the best interests of the Debtors and all
parties in interest, and such provisions shall be effective and binding on all persons and entities,
to the extent provided therein, and are incorporated in this Confirmation Order as if set forth in
full herein and are hereby approved in their entirety.

14.  As of the Effective Date, to the maximum extent permitted by applicable
law, for gooa and valuable consideration, the adequacy of which is hereby confirmed, each
Holder of a Claim or Interest that (a) votes to accept the Plan and (b) does not check the
appropriate box on such Holder’s ballot to indicate that such Holder opts out of the release(s) set
forth in Article X.D.3. of the Plan, solely in its capacity as such, shall be deemed to forever
release, waive and discharge all liabilities, claims, actions, proceedings, causes of action,
Avoidance Actions, suits, accounts, controversies, agreements, promises, rights to legal
remedies, right to equitable remedies, rights to payment, or Claims whatsoever in connection
with or related to the Debtors, the Chapter 11 Cases or the Plan (other than the rights of the
Holders of Claims and Interests to enforce the Plan and the contracts, instruments, releases and
other agreements or documents delivered thereunder), whether liquidated or unliquidated, fixed

or contingent, matured or unmatured, known or unknown, foreseen or unforeseen, then existing
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or thereafter arising, in law, equity or otherwise, that are based in whole or part on any act,
omission, transaction, event or other occurrence taking place on or prior to the Confirmation
Date, against the HEP Released Parties.

15.  The release described in Article X.D.3. of the Plan, which includes by
reference each of the related provisions and definitions contained in this Plan, is hereby approved
and each release described in Article X.D.3. of the Plan is: (i) in exchange for good and valuable
consideration provided by the HEP Released Parties, a good faith settlement and compromise of
such Claims and Interests; (ii) in the best interests of the Debtors and all Holders of Claims and
Interests; (iii) fair, equitable and reasonable; (iv) given and made after due notice and
opportunity for hearing; and (v) a bar to any of the Releasing Parties asserting any claim, cause
of action or liability related thereto, of any kind whatsoever, against any of the HEP Released
Parties or their property.

16.  Confirmation of the Plan shall have the effect of, among other things,
permanently enjoining (a) all Entities or Persons that have held, hold or may hold or have
asserted, assert or may assert Claims against or Interests in the Estates with respect to any such
Claim or Interest, and (b) respecting (vi)(A), (vi)(B), and (vi)(C) of this paragraph, the Estates
and the Liquidating Trust, from and after the Effective Date, from taking any of the following
actions (other than actions to enforce any rights or obligations under the Plan): (i) commencing,
conducting or continning in any manner, directly or indirectly, any suit, action or other
proceeding of any kind (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against or affecting the Liquidating Trust or any of its property;
(ii) enforcing, levying, attaching (including, without limitation, any pre-judgment attachment),

cotlecting or otherwise recovering by any manner or means, whether directly or indirectly, any
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judgment, award, decree or order against the Liquidating Trust or any of its property;

(iii) creating, perfecting or otherwise enforcing in any manner, directly or indirectly, any
encumbrance of any kind against the Liquidating Trust or any of its property; (iv) asserting any
right of setoff, directly or indirectly, against any obligation due the Liquidating Trust or any of
its property, except with respect to any right of setoff asserted prior to the entry of the
Confirmation Order, whether asserted in a Proof of Claim or otherwise, or as otherwise
contemplated or allowed by the Plan; (v) acting or proceeding in any manner, in any place
whatsoever, that does not conform to or comply with the provisions of the Plan; and

(vi) prosecuting or otherwise asserting (A) any Claim or Interest, including any right, claim or
Cause of Action, released pursuant to the Plan, (B) any form of objection to any Claim that is
Allowed by the Plan, or (C) Avoidance Actions against any Holder of a Claim that is Allowed by
the Plan.

17.  Confirmation of the Plan shall further have the effect of permanently
enjoining all Persons from obtaining any documents or other materials from current counsel for
the Debtors and the Committee that are in the possession of such counsel as a result of or arising
in any way out of their representations of the Debtors and/or the Committee, except in
accordance with Article V.C of the Plan.

18. Settlements. The settlements contemplated under the Plan (the “Plan
Settlements™), including the Global Settlement, and the respective terms thereof as set forth in
the Plan, are hereby approved pursuant to Bankruptcy Rule 9019 as fair, prudent and reasonable
compromises of the controversies and Claims resolved by the Plan Settlements, are binding upon

all Persons affected thereby, and shall be effectuated in accordance with the terms thereof.
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19, Cancellation of Interests. On the Effective Date, all_ Interests shall be

cancelled and each Holder thereof shall not be entitled to, and shall not receive or retain, any
property or interest in property under the Plan. The Holders of Interests shall not be entitled to
receive further notice in these Chapter 11 Cases after such Interests have been cancelled.

20.  Cancellation of Existing Securities and Agreements. Except as otherwise
provided in the Plan and in any contract, instrument or other agreement or document created in
connection with the Plan, on the Effective Date and concurrently with the applicable
Distributions made pursuant to Article I11 of the Plan, any promissory notes, share certificates,
whether for preferred or common stock (including treasury stock), other instruments evidencing
any Claims or Interests, and all options, warrants, calls, rights, puts, awards, commitments or any
other agreements of any character to acquire such Interests shall be deemed canceled and of no
further force and effect, without any further act or action under any applicable agreement, law,

regulation, order or rule; provided, however, that nothing in the foregoing shall apply to the

Allowed DIP Facility Claim, the DIP Facility Termsheet, the Final DIP Order, the DIP
Documents, or any other agreement or document related to any of the foregoing, all of which
documents, as modified by the Global Settlement Order, shall remain in full force and effect
notwithstanding anything to the contrary in this Plan, until the Allowed DIP Facility Claim is
satisfied in full and in Cash.

21.  Executory Contracts and Unexpired Leases. Except as otherwise provided
in the Plan, or in any contract, instrument, release or other agreement or document entered into in
connection with the Plan, each of the Executory Contracts and Unexpired Lt;eases to which any
Debtor is a party shall be deemed automatically rejected by the applicable Debtor as of the

Effective Date, unless such contract or leasc (i) previously has been assumed or rejected by the
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Debtors, (ji) expired or terminated pursuant to its own terms, (iii} was the subject of a motion to
assume or reject pending before the Court as of the Confirmation Date or (iv) is identified on
Exhibit B to the Plan as a contract to be assumed.

22.  This Order shall constitute an order of the Court approving (i) the
rejections described in Article VIL.A of the Plan; and (ii) the assumptions of the contracts listed
on Exhibit B to the Plan, in both cases pursuant to section 365 of the Bankruptcy Code, as of the
Effective Date.

23.  If the rejection of an Executory Contract or Unexpired Lease pursuant to
Article VII.A of the Plan gives rise to a Claim by the non-Debtor party or parties to such contract
or lease, such Claim shall be forever barred and shall not be enforceable against the applicable
Debtor or its Estate, the Liquidating Trust or their respective successors or properties unless a
Proof of Claim is filed with the Court and served on counsel for the Liquidating Trust within
thirty (30) days after service of the Notice of Effective Date.

D. Implementation of the Plan

24.  Substantive Consolidation. In light of the fact that substantive

consolidation will promote a more equitable distribution of the Debtors’ assets, the substantive
consolidation of the Chapter 11 Cases and Estates that comprise the Debtors is in the best
interests of the Debtors’ stakeholders and is appropriate under section 105(a) of the Bankruptcy
Code and is hereby approved. Afier the Effective Date, claims asserted by a Creditor against
multiple Debtors, whether on the basis of joint and several liability, guaranty or other similar
theory, shall be deemed asserted only once against MacKeyser without the need for further Court
Order.

25.  The substantive consolidation effected pursuant to Article V.A.1 of the
Plan (x} shall not affect the rights of any Holder of a Miscellaneous Secured Claim or the rights
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of HEP with respect to the collateral securing its Claim, or be deemed to pi'ovidc additional
collateral for Holders of Miscellaneous Secured Claims; and (y) shall not, and shall not be
deemed to, prejudice the Causes of Action, which shall survive entry of this Order, as if there
had been no substantive consolidation.

26.  Merger and Dissolution of the Debtors. On the Effective Date, (a) the
members of the boards of directors and managers of the Debtors shall be deemed to have
resigned; (b) the Affiliate Debtors shall be deemed merged with and into MacKeyser, without the
necessity of any other or further actions to be taken by or on behalf of the Debtors or payments
to be made in connection therewith; and (c) following such merger, MacKeyser shall be deemed

dissolved for all purposes, without the necessity of any other or further actions to be taken by or

on behalf of the Debtors or payments to be made in connection therewith; provided, however,
that the Debtors or the Liquidating Trust and their respective professionals may execute and file
documents and take all other actions as they deem appropriate relating to the foregoing corporate
actions under the laws of the State of Delaware or other applicable law and, in such event, ali
applicable regulatory or governmental agencies shall take all steps necessary to allow and effect
the prompt merger and dissolution of the Debtors as provided herein, without the payment of any
fee, tax or charge and without need for the filing of reports or certificates; provided further,
however, that any actions by the Debtors or the Liquidating Trust pursuant to the preceding
sentence shall not modify, alter or otherwise affect the merger and dissolution of the Debtors as
of the Effective Date pursuant to this paragraph. The merger and dissolution of the Debtors as
provided herein shall not limit or affect any of the rights of the Liquidating Trust or the

Liquidating Trustee to pursue the Liquidating Trust Claims afier the Effective Date.
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27.  United States Trustee Fees. All fees payable through the Effective Date
pursuant to 28 U.S.C. § 1930 shall be paid by the Debtors on or before the Effective Date. After
the Effective Date, the Liquidating Trust shall pay quarterly fees to the U.S. Trustee until the
Chapter 11 Cases are closed or converted. In addition, the Liquidating Trustee shall file post-
confirmation quarterly reports in conformance with the U.S. Trustee Guidelines,

28.  Section 1146(a) Waiver. Pursuant to section 1146(a) of the Bankruptcy
Code, any transfers of property pursuant to the Plan shall not be subject to any document
recording tax, stamp tax, conveyance fee, intangibles or similar tax, mortgage tax, real estate
transfer tax, mortgage recording tax or other similar tax or governmental assessment, and all
state or local governmental officials or agents shall forego the collection of any such tax or
governmental assessment and accept for filing and recordation instruments or other documents
without the payment of any such tax or governmental assessment.

29.  On or before the Effective Date, the Debtors shall transfer their Books and
Records to the Liquidating Trust and, on the Effective Date, the Liquidating Trust shall succeed
to the evidentiary privileges, including attomey-client privilege, formerly held by the Debtors.

30.  Liquidating Trust. The form of the Liquidating Trust Agreement attached
as Exhibit A to the Plan is hereby approved, and the Debtors are authorized to execute and to
take any action necessary or appropriate to implement, effectuate or consummate the Liquidating
Trust Agreement. The appointment of Thomas J. Allison as Liquidating Trustee is hereby
approved.

31.  Ligquidating Trust Committee. The appointment of (i) Thomas J. Allison,

(ii) David Smith and (iii) Stephen J. McCormack, Ph.D. to the Liquidating Trust Committee is

hereby approved. Each of the members of the Liquidating Trust Committee shall have all rights,
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powers, duties and protections afforded the Liquidating Trust Committee and its members under
the Plan and Liquidating Trust Agreement.

32.  Dissolution of Creditors’ Committee. On the Effective Date, the
Committee shall be dissolved and its members shall be deemed released of all their duties,
responsibilities and obligations in connection with the Chapter 11 Cases or the Plan and its
implementation, and the retention or employment of the Committee’s attorneys, financial
advisors and other agents shall terminate, except with respect to (i) all Professional Fee Claims
and (ii) any appeals of the Confirmation Order.

33.  Post-Effective Date Notice Pursuant to Bankruptcy Rule 2002. Afier the
Effective Date, to continue to receive notice of documents pursuant to Bankruptcy Rule 2002, all
Creditors and other parties in interest (except those listed in the following sentence) must file a
renewed notice of appearance requesting receipt of documents pursuant to Bankruptcy Rule
2002. Afier the Effective Date, the Liquidating Trustee is authorized to limit the list of parties in
interest receiving notice of documents pursuant to Bankruptcy Rule 2002 to the Office of the
United States Trustee and those Creditors who have filed such renewed requests; provided,
however, that the Liquidating Trustee also shall serve those parties directly affected by, or
having a direct interest in, the particular filing in accordance with Local Rule 2002-1(b). Notice
given in accordance with the foregoing procedures shall be deemed adequate pursuant to the
Bankruptcy Code, the Bankruptcy Rules and the Local Rules.

34, Closure of Utility Deposit Account. The Debtors are authorized to close

the utility deposit account that was authorized and established pursuant to the Final Order Under
11 U.S.C. §§ 105(a) and 366 (I) Prohibiting Utility Companies from Altering or Discontinuing

Service on Account of Prepetition Invoices (1I) Approving Deposit as Adequate Assurance of
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Payment, and (III) Establishing Procedures for Resolving Requests by Utility Companies for
Additional Assurance of Payment [Docket No. 151].

35.  Implementation of Essilor Settlement Agreement. Notwithstanding
anything herein or any provision contained in the Plan, Essilor of America, Inc. (“Essilor of
America”) and Essilor Laboratories of America, Inc. (“Essilor Labs” and, collectively with

Essilor of America and its affiliates, “Essilor”) shall be entitled to all rights to payments and

distributions provided to Essilor under that certain Settlement Agreement dated December 1,
2014 by and between the Debtors, Committee, HEP and Essilor (the “Essilor Settlement
Agreement”) that was approved by this Court pursuant to that Order Granting Motion of the
Debtors and Official Committee of Unsecured Creditors for Entry of an Order Pursuant to

11 U.S.C. § 105(a) and Fed, R. Bankr, P, 9015(a) Approving the Compromise and Settlement by
and Among the Debtors, the Official Committee of Unsecured Creditors and Certain of the
Debtors’ Secured Lenders and Essilor of America, Inc. and Certain Affiliated Entities [Docket
No. 691]. Specifically, Essilor’s entitlement to payment of any recoveries received by the
Estates from the Shareholder Guarantee (as defined in the Essilor Settlement Agreement) under
Paragraph 3 of the Essilor Settlement Agreement shall not be subject to the Liquidating Trust
Waterfall or any other provision of the Plan.

36.  Resolution of Mevers’ Claims and Related Adversary Proceeding. On or
prior to the Effective Date, the Debtors shall transfer to the Meyers Family Agreement of Trust
Dated October 14, 1996 (“Meyers”) payment by wire transfer in the full amount of $145,000 (the
“Settlement Payment”) and, upon receipt by Meyers of such wire transfer: (i) Claim Nos. 1371,
1373 and 1374 shall be deemed to be, and shall be, disallowed; (i1) on account of its Claim No.

1375, Meyers shall be deemed 10 have, and shall have, an Allowed Class 1-—Miscellaneous
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Secured Claim in the amount of $145,000 (the “Secured Claim™), which claim shall be deemed
to be, and shall be, satisfied in full by the payment of the Settlement Payment; (iii} on account of
its Claim No. 1372, Meyers shall be deemed to have, and shall have, an Allowed Class 4—

General Unsecured Claim in the amount of $215,000 (the “Unsecured Claim™); (iv) all motions

filed in Adv. P. No. 14-50699 (CSS) (the “Adversary Proceeding” or “Adv. Proc.”), including
the Defendants’ Motion for Judgment on the Pleadings [Adv. Pro. Docket No. 12] and the
Motion of Meyers Family Agreement of Trust Dated October 14, 1996 for Costs and Fees [Adv.
Pro. Docket No. 37], shall deemed to be, and shall be, withdrawn with prejudice; (v) the
Complaint filed in the Adversary Proceeding shall be deemed dismissed with prejudice and
discontinued and, within two (2) business days following Meyers’ receipt of the Settlement
Payment, the parties shall file with the Clerk of the Court a stipulation dismissing the Adversary
Proceeding with prejudice; and (vi) other than Meyers’ right to the Secured Claim, the
Unsecured Claim and the Settlement Payment, any claims or causes of action between Meyers,
on the one hand, and the Debtors, on the other, are deemed to be, and shall be, released and
forever waived and discharged.

37.  ALCS, the Court-appointed claims agent in the Chapter 11 Cases, is
hereby authorized and directed to make such revisions to the official claims register as are
necessary to reflect the relief granted in the prior paragraph of this Order.

38.  Authorization to Consummate. The Debtors are authorized to

consummate the Plan at any time afier the entry of the Confirmation Order subject to satisfaction
or waiver {(by the required parties) of the conditions precedent to the Effective Date set forth in

Article VIII.B of the Plan.
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39.  Incorporation. The failure to specifically include any particular provision
of the Plan in this Confirmation Order will not diminish the effectiveness of such provision, it
being the intent of the Court that the Plan is confirmed in its entirety and incorporated herein by
its reference.

40.  Notice of Entry of the Confirmation Order and the Occurrence of the
Effective Date. The Debtors and/or their authorized agent shall serve notice of the entry of this
Confirmation Order and the occurrence of the Effective Date (the “Notice of Effective Date™),

substantially in the form attached hereto as Exhibit B, which form is hereby approved, on all

Creditors and parties in interest in the Chapter 11 Cases within five (5) business days after the
occurrence of the Effective Date. Notwithstanding the foregoing, no service of the Notice of
Effective Date shall be required to be made upon any Person to whom the Debtors mailed a
(a) notice of the meeting of Creditors under section 341 of the Bankruptcy Code, (b) notice of the
bar date for filing Proofs of Claim, or (c) a solicitation package or other solicitation-related
notice and received any such notice or materials returned by the United States Postal Service
marked “undeliverable as addressed,” “moved — left no forwarding address,” “forwarding order
expired” or similar marking or reason, unless the Debtors have been informed in writing by such
person of that Person’s new address. Service of the Notice of Effective Date described herein in
the time and manner set forth herein shall constitute due, adequate and sufficient notice, and no
other or further notice shall be necessary.

4].  Modification of Plan. After the Confirmation Date and prior to substantial
consummation of the Plan as defined in section 1101(2) of the Bankruptcy Code, the Plan
Proponents may, under section 1127(b) of the Bankruptcy Code, with the prior written consent of

counsel to HEP, institute proceedings in the Court to remedy any defect or omission or reconcile
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any inconsistencies in the Plan, the Disclosure Statement or the Confirmation Order, and such
matters as may be necessary to carry out the purpose and effect of the Plan so long as such
proceedings do not adversely affect the treatment of Holders of Claims under the Plan; provided,

however, that prior notice of such proceedings shall be served in accordance with the Bankruptcy

Rules or order of the Court. A Holder of a Claim that has accepted the Plan shall be deemed to
have accepted the Plan, as altered, amended, modified or clarified, if the proposed alteration,
amendment, modification or clarification does not materially and adversely change the treatment
of the Claim of such Holder.

42.  Retention of Jurisdiction. Notwithstanding the occurrence of the Effective
Date, the Court shall retain jurisdiction over all matters arising out of, and related to, the Chapter
11 Cases and the Plan to the fullest extent permitted by law, including among other things,
jurisdiction over the matters set forth in Article XI of the Plan, which provisions are incorporated
herein by reference.

43. Confirmation Order Controls. To the extent that the terms of this

Confirmation Order are inconsistent with the terms set forth in the Plan or any of the exhibits

thereto, then the terms of this Confirmation Order shall govern and control.
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44.  Final Order. Notwithstanding Bankruptcy Rules 3020(e}, 6004(h),
6006(d) and 7062, or any other applicable Bankruptcy Rule, the Court finds that there is no
reason for delay in the implementation of this Confirmation Order and, thus, this Confirmation

Order shall be effective and enforceable immediately upon entry.

Honorable Christopher S, Sontchi

United States Bankruptcy Judge

Dated: February 7_____, 2015
Wilmington, Delaware
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EXHIBIT A

Plan of Liquidation
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: . Chapter 11
MACKEYSER HOLDINGS, LLC, etal,  : Case No. 14-11550 (CSS)
Debtors. Jointly Administered

FIRST AMENDED JOINT PLAN OF LIQUIDATION PURSUANT TO
CHAPTER 11 OF THE BANKRUPTCY CODE PROPOSED BY THE DEBTORS
AND THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS

COLE SCHOTZP.C. COOLEY LLP

David R. Hurst (1.D. No. 3743) Lawrence Gottlieb

Marion M, Quirk (I1.D. No. 4136) Michael Klein

500 Delaware Avenue, Suite 1410 Robert Winning

Wilmington, Delaware 19801 1114 Avenue of the Americas
Telephone: (302) 652-3131 New York, New York 10036

Telephone: (212) 479-6000
Counsel for the Debtors and
Debtors-in-Possession - and -

KLEHR HARRISON HARVEY
BRANZBURG LLP

Richard Michael Beck (I.D. No. 3370)
919 Market Street, Suite 1000
Wilmington, Delaware 19801
Telephone: (302) 426-1189

Counsel to the Official Committee of
Unsecured Creditors

Dated: Wilmington, Delaware
February 2, 2015

53032/0001-11065703v9



ARTICLE I

DEFINITIONS AND RULES OF INTERPRETATION
Rules Of CONStIUCHION. .....ccvevicreiriiice s iirrisinesressessae ronesnesnraserertseassessene
L 110 1 - O PPN
Rules of Interpretation.........ccuiiimun i

A
B.
C.
D.
E.

ARTICLEII
CLASSIFICATION OF CLAIMS AND INTERESTS........coooccvevvivnen
A,
B.

ARTICLE Il

TREATMENT OF CLAIMS AND INTERESTS
Unclassified Claims ...vccovinnnmminmeemeeremeeseses e
1. DIP Facility Claim ........ccocoecniivinnecsneincnnnnns
2. Administrative Claims ........ccccooeivevennenniinnennnns
3. Priority Tax Claims ...........ccivinnicninionnennn
Unimpaired Claims ......ococcevrvrrivnrnerierssssmssrsreseress rrresssnes
1. Class 1: Miscellaneous Secured Claims............
2. Class 2: Priority Non-Tax Claims ..o isseiensnmsinesnas
Impaired Claims...........cooeeienieiiirnmneccinee e

A.

Case 14-11550-CSS Doc 818-1 Filed 02/02/15

TABLE OF CONTENTS

Computation of Time ....cccovrinicirinnans

GOVerning Law.........c.ccoveeieicnnmvonecnanississinns

Introduction.........ccceee.

UnClassified ClAIMS ..ovcvrvvvreerecerierennrereenrsenes s ssss e sarans e s snsnss s eassesesanas s rsasss
1. DIP Facility CIAim ......coveoneereinrenimss st sssissastsn s i snsassssssssas e sesevess
2. Administrative CIAIMS .......ocoivverineeriereeneccrtree e et s s nersns
3. Priority Tax Claims..........cccoorvinrinmimnsissnnnnnn,
Unimpaired Class of Claims .........occoevivvimnirnniennnninns
1. Class 1: Miscellaneous Secured Claims............
2. Class 2: Priority Non-Tax Claims ....cccorivvimmsrnsnmnieneniencnicrnsenns
Impaired Classes of Claims.........cocoomevcrninnnicinenns

1 Class 3: HEP Prepetition Secured Claim

2
3
4

1. Class 3: HEP Prepetition Secured Claim

2 Class 4. General Unsecured Claims..................
3 Class 5: Intercompany Claims.........ccccooeeviivens
4, Class 6: Subordinated 510(c) Claims................
5 Class 7: Subordinated 510(b) Claims................

L. Class 8: INETEStS .cc.ovvverrnvirie i seresercsniesnane
Special Provision Regarding Unimpaired Claims.........occvmnmnnnmin e

53032/0001-11065703v9

. Class 4: General Unsecured Claims ..o,
. Class 5: Intercompany Claims........ovecrcerennnnnene

. Class 6: Subordinated 510(c) Claims ......cccvrinnnienissnsscmmrsr s resens
5. Class 7: Subordinated 510(b) Claims..............couieers ves cesveaes
Impaired Class of Interests.........cccornirerninncnsnninsnnennnns
1. Class 8: Interests .......covvvenminnciniiinnienen

.....................................

Page 3 of 61




Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 4 of 61

F. Allowed Claims... — SRRSO U |
G. Special Provisions Regardmg T 3
ARTICLE IV
ACCEPTANCE OR REJECTION OF THE PLAN........ovcvviemseereercoreree s ssssssentissssstssarsssssssassess oo 28
A. Acceptance by an Impaired Class ............coccovvvernmnmcn i s e 22
B. Presumed Acceptances by Unimpaired Classes........c.coumimminiessessinsnsiansinssrsssesssenees 22
C. Classes Deemed to Reject Plan ... etebisaiibest et bt en st at et s ee s anrs bbb a e aen s DD
D. Impaired Classes of Claims Enmled to Vote reeretereeressibresbabean e esersnsane e raenenssnirens &2
E. Vacant Classes .. reveernrne st cssnsensnirans 22
F. Confirmation Pursuant to Sectlon l 129(b) of the Bankruptcy Code ................................ 23
ARTICLEV
MEANS FOR IMPLEMENTATION OF THE PLAN .....cconiinimiinnni s s ssssans 23
A. Substantive Consolidation...............cov e 23
1. Consolidation of the Chapter 11 EStAtes ........coccceisrereireccisesiommmimsenmninsssssensesen 23
2. Substantive ConSOlARHON OTAET ..v...cevueeeveeirreccnssrsssenserersesmmsiesssassssssnsssross 23
B. Corporate Action.., . eeeenersentaterasseesesrensrtrta et sasnsbesrseasaressnsraseensreres 28
1. Merger and Dlssolutlon of Debtors ...................................................................... 24
2. Cancellation of Existing Securities and Agreements rerrenersresnsnere st srraens s 24
3. No Further Action .. ree O PV ORTRORTOR o
4, Effectuating Documents Furlher Transactlons .................................................... 25
C. Books and Records; Privilege Matters ... 25
1. Legal Representation of the Debtors and Committee After the Effective Date ...25
2. Transfer of Debtors’ Books and Records......cococvaimmninnininncinnnnn, 25
3 Transfer of Evidentiary Privileges; Document Requests RTINS .
D. Creditors’ Committee and Liquidating Trust COmmittee ........c.coverieiiesarerinismmnsarsisinsinnn 26
l. Dissolution of the Committee ........... ——
2. Creation of Liquidating Trust Commlttee and Procedures Related Thereto ........ 27
3. Standing of the Liquidating Trust Committee...........ccoeeicieesisnininiinnninsiecans 27
4. Function and Duration of the Liquidating Trust Committee...........coooeerersirenenes 27
5. Indemnification of Liquidating Trustee and Liquidating Trust Committee......... 28
6. Recusal of Liquidating Trust Committee Members ... 28
E The Liquidating Trust ...........ccoooveierniine et n s s esisses bbb s snsnsas 28
1. Establishment and Administration of the Liquidating Trust............cccccemrverinerss 28
2. Assets of the Liquidating Trust... cerrerevenmsestsrntssnetsns et 29
3. Other Funds to be Transferred to the quwdatmg Trust ...................................... 29
4. Rights and Powers of the Liguidating Trust and the Liquidating Trustee ........... 29
5. Liquidating Trust INEerests ... et ssisesasnness 30
6. Appointment of a Liquidating Trustee ..........ccvvoininnsimnimnre e 3
7. Distributions to Holders of Allowed Claims...........coveeceiiricrncnrnnnnnccrensiniancnnne 3 §
8. Reporting Requirement of Liquidating Trust OOV UO VU PRURORRTURRNL 1
F. No Revesting of Assets in Debtors .........ccccovirviimccc s 32
G. Accounts AN RESEIVES. . ......ieeerrrrie vt cress s testssnsr s sssst e s eeneb et sa et ap s e sEsananan 32
1. Professional Fee Reserve ... sonissssssnens 32
2. Administrative Claims RESErVe........covcrrrrnrmciiiiissiensssssnesnseresis 33
3. OLher RESEIVES ..ociviiiiiinieierirrr st esssss e sanss s s e ses s sems s sbsenssnss s 33
H. Exemption from Certain Transfer TAXeS.......ccvevieriimiiimnmi s s 33
I Applicabitity of Sections 1145 and 1125(e) of the Bankruptcy Code......cccoovvivvinieirinnnnna, 34
J Preservation of Causes of ACHON.......cco.cvireevermicrrnrerrr e s 34
K. Effectuating Documents; Further Transactions..........ccvcvvcecineccrnerinsmemsssisssiisesssnines 34

it



Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 5 of 61

ARTICLE VI
PROVISIONS GOVERNING DISTRIBUTIONS ...t onsssssasnss 35
A Limitations on Distributions on Allowed CIaImS..........c.cverecernicisininisnmnsinn 39
B. Disbursing ANt ......oooereeieeiie et s s s s e s e 35
C. Delivery of Distributions and Undeliverable or Unclaimed Distributions.............c...... 35
1. Delivery of Distributions in General.........c.ccocoimivimnineimnnnneonen, 35
2. Undeliverable and Unclaimed Distributions .........ococenvcreeivinnnminmnnon i 36
D. Means of Cash PAYMENL.............cc.coviorreeenecersrenscnsenmentssissssnsssseinsmserssessspssssssmssssssssssssassns 30
E. Interest 0N ClAIMS .....occcvoiriesrcer s s ene e s e b st gt et s anas s 37
F. Withholding and Reporting Requirements..............c..coisuiuns SOTR ¥ |
G. N ] 5.7 OU RO O OO UPRSPRPONOROR J |
H. Procedure for Treating and Resolving Disputed, Contingent and/or Unliquidated
L8] 3T O OO PP 38
1 Objection Deadline; Prosecution of Objections ..........coovvvrvsrnnevecineniecnnecicnn. 38
2 No Distributions Pending AllOWaNCE........cccererrereierceeriirmsmsii i sssessssnnie 38
3 Disputed Claims RESEIVE .........ccouivieeverenreicicecmemssenicnsicsssmessssssassssssssessisssess 39
4, Distributions After AHOWANCE .........coivv vty ssssnes 39
5. De Minimis Disttibutions..............ccocveiiinniimeneneetcecsisnirssninsssnn 39
6 Fractional DOIIAS ..o e s are e sesssenstios 39
7 Allocation of Plan Distributions Between Principal and Interest............c..ccenr-0. 40
8 Distribution Record Date ....cccccocierienrninnsennins cereernnd0
ARTICLE VIi
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES...........coninnimmnnnne 40
A, Rejected Contracts and Leases...........ocivvrininicnninrnniesioneee st nsssnssin 40
B. Rejection Damages Bar Date .......ccoeveecnvcinennneas w40
C. Indemnification Obligations..............covereerenrveneas DR 3
ARTICLE VIII
CONDITIONS PRECEDENT TO CONFIRMATION AND CONSUMMATION OF THE PLAN........4]
A, Conditions 10 CONfIMALION...............c.coeeriermre e reneir st n s 41
B. Conditions t0 Efective Date..........cocoovreennrinniesnssesisiscnaresmmsensossersisssisssssssersesres 42
C. Waiver of COnditions ........c.cocovveeiereeecsceeeiee e it srrn st smsss 42
D. Consequences of Non-Occurrence of Effective Date......cviciiiiiniicciinies s 42
ARTICLE IX
ALLOWANCE AND PAYMENT OF CERTAIN ADMINISTRATIVE CLAIMS .........coiiirenens 43
A, Professional Fee Claims ... 43
l. Final Fee Applications ... s s 43
2. Employment of Professionals after the Effective Date ..........ccccovvninniiniinnnnnn 43
B. Substantial Contribution Compensation and Expenses Bar Date.........cccccoieniniennnn. 43
C. Other Administrative CAIMS ..o oo nn sttt ssans 43
ARTICLE X
EFFECTS OF CONFIRMATION........cccirtniiritiereerniarcenensasrerersiessassisssastssssessss b mssensssnsssarsssasessnasases 44
A. Compromise and Settlement of Claims and Controversies.........ccuvmirnoniinennn 44
B. Binding EfTECE ....c.ooeirier ettt rrmess st st st 44
C. Discharge of the Deblors........cc it e s 44
D. Releases.............. eeerteeee s v e et be e st e sesenranete e mnneanstsenbensnssnstann e innes P

L. Re1eaSes bY the DEDIOMS o..vvrverrrrerrsrssssncetesricisr

2. Releases by the Global Settlement Parties ...........covvivervisinnenss

i

44

weds



Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 6 of 61

3. Release by Holders of Claims and INerests.......c.vvvreriinnmmininssesnesesssensnenans 45
E. Exculpation and Limitation of Liability ........cccvcucevienmninnnminenimsnereiessesnsessnns. 46
F. Injunction ... - RN ¥
G. Compromlscs and Settlcments STy OPOPPURN - ¥
H. Satisfaction of Subordination nghts ................................................................................. 48
ARTICLE X1
RETENTION OF JURISDICTION .. - recrsneneer 48
A, Retention ofJunsdlctlon by the Court reestenresese st sarssarersnsnsasensnsenseees 48
B. Retention of Non-Exclusive Jurlsdlctlon by the Court ..................................................... 50
C. Failure of Court to Exercise Jurisdiction... e 30
ARTICLE Xil
MISCELLANEOQUS PROVISIONS .. e e on e r bR .50
A. Modifications and Amendments v - .30
B. Severability of Plan Provisions............cccecvcrerrimsissismiinninn, w51
C. SUCCESSOTS AN ASSIBIIS 1.v.veveurrmerererermrrere s ettt ss i E T iR s r T s e e e st et 51
D. Payment of Statutory Fees... - rreverernernennnte SRV, 1 |
E. Revocation, Withdrawal or Non-Consummatlon .............................................................. 51
F. Service Of DOCUMEIHS ........ccocveiievenierer s smsi st sair et s s e senenssme s s nsresnennas 52
G. Plan Supplement(s) ... ..o covverrvriirririe e eessta s s bt st s et s 53

iv



Exhibit

A

oo}

O

Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 7 of 61

TABLE OF EXHIBITS
Title
Liquidating Trust Agreement
Contracts To Be Assumed Under Plan

Non-Exclusive List of Retained Claims and Causes of Action



Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 8 of 61

INTRODUCTION'

MacKeyser Holdings, LLC and the twenty-two (22) of its direct and indirect subsidiaries
that are debtors and debtors-in-possession in the above-captioned Chapter 11 Cases and the
Official Commitiee of Unsecured Creditors propose the following plan of liquidation. The Plan
contemplates the liquidation of the Debtors and the resolution of outstanding Claims against and
Interests in the Debtors pursuant to section 1121(a) of the Bankruptcy Code. The Debtors and
the Committee are the proponents of the Plan within the meaning of section 1129 of the
Bankruptey Code.

For a discussion of the Debtors’ history, businesses, properties, operations, the Chapter
11 Cases, risk factors, a summary of this Plan and certain other related matters, reference is
hereby made to the Disclosure Statement that is being distributed herewith. In the event of any
inconsistencies between the Plan and the Disclosure Statement, the terms and provisions of the
Plan shall control.

All Holders of Claims that are eligible to vote on the Plan are encouraged to read the Plan
and the Disclosure Statement in their entirety before voting to accept or reject the Plan. Subject
to certain restrictions and requirements set forth in section 1127 of the Bankruptcy Code,
Bankruptcy Rule 3019 and Article XII.A of this Plan, the Debtors reserve the right to alter,
amend, modify (one or more times), revoke or withdraw the Plan prior to its substantial
consummation.

ARTICLE I

DEFINITIONS AND RULES OF INTERPRETATION
A. Rules of Construction

For purposes of this Plan, except as expressly provided herein or unless the context
otherwise requires, all capitalized terms not otherwise defined shall have the meanings ascribed
to them in Article I of this Plan. Any term used in this Plan that is not defined herein, but is
defined in the Bankruptcy Code or the Bankruptcy Rules, shall have the meaning ascribed to that
term in the Bankruptcy Code or the Bankruptcy Rules, as applicable. Whenever the context
requires, such terms shall include the plural as well as the singular number, the masculine gender
shall include the feminine, and the feminine gender shall include the masculine.

B. Definitions

1.1 “503(b)(9) Claim” means a Claim arising under section 503(b)}(9) of the
Bankruptcy Code against the Debtors, which were to be filed against the Debtors on or before
the 503(b)(9) Claims Bar Date.

Capitalized terms used in this {ntroduction shall have the meanings ascribed to such terms in Article |
hereof,

53032/0001-11065703v9
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1.2 “503(b)(9) Claims Bar Date” means November 14, 2014 at 5:00 p.m. (Eastern
Time) as established by the Bar Date Order.

1.3  “Administrative Claim” means a Claim for payment of an administrative
expense of a kind specified in sections 503(b) or 1114(e)(2) of the Bankruptcy Code and entitled
to priority in payment under sections 507(a)(2) or 507(b) of the Bankruptcy Code, including:
(a) the actual and necessary costs and expenses incurred after the Petition Date of preserving the
Estates and operating the businesses of the Debtors (such as wages, salaries or commissions for
services and payments for goods and other services and leased premises) and Claims by
Governmenta} Units for taxes accruing after the Petition Date (but excluding Claims related to
taxes accruing on or before the Petition Date); (b) Professional Fee Claims; (c) all fees and
charges assessed against the Estates under 28 U.S.C. § 1930; (d) obligations designated as
Administrative Claims pursuant to an order of the Court; and (€) 503(b}9) Claims; provided,
however, that HEP shall not be required to File an Administrative Claim(s) with respect to the
“Post-Closing DIP Fees” and/or the “Settlement DIP Fees” (each as defined in the Global
Settlement Order) approved by the Global Settlement Order, and HEP shall have and shall be
deemed to have Allowed Administrative Claims on account of such “Post-Closing DIP Fees”
and “Settlement DIP Fees,” which Claims shall be included in HEP’s Allowed DIP Facility
Claim. '

1.4  “Administrative Claims Bar Date” means for Administrative Claims, other than
503(b)(9) Claims and Professional Fee Claims: (a) November 14, 2014 at 5:00 p.m, (Eastern
Time), for Administrative Claims that accrued for the period subsequent to the Petition Date
through September 30, 2014; and (b) for Administrative Claims that accrued after September 30,
2014, the date that falls on the thirtieth (30th) day following the Effective Date, in each case by
which Holders of Administrative Claims shall File with the Claims Agent and serve on the
Debtors or the Liquidating Trustee, as applicable, requests for payment, in writing, together with
supporting documents, substantially complying with the Bar Date Order, the Bankruptcy Code,
the Bankruptcy Rules and the Local Rules; provided, however, that HEP shall not be required to
File an Administrative Claim(s) with respect 1o the “Post-Closing DIP Fees” and/or the
“Settlement DIP Fees” (cach as defined in the Global Settlement Order) approved by the Global
Settlement Order, and HEP shall have and shall be deemed to have Allowed Administrative
Claims on account of such “Post-Closing DIP Fees” and “Settlement DIP Fees,” which Claims
shall be included in HEP’s Allowed DIP Facility Claim.

1.5  “Administrative Claims Estimate” means the amount set forth in the Plan
Supplement that represents the estimated amount, exclusive of Professional Fee Claims, of all
unpaid Claims that will be Allowed Administrative Claims.

1.6  “Administrative Claims Objection Deadline” means the deadline for filing
objections to requests for payment of Administrative Claims filed on or before the
Administrative Claims Bar Date, which deadline shall be 120 days after the Effective Date,
unless otherwise extended by order of the Court.

1.7  “Administrative Claims Reserve” means the reserve of Cash funded by the
Debtors and maintained by the Liquidating Trust for the benefit of Holders of Allowed
Administrative Claims (exclusive of Holders of Professional Fee Claims, the reserve for which
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Holders shall be the Professional Fee Reserve) in an amount equal to the Administrative Claims
Estimate.

1.8  “Affiliate” means “affiliate” as defined in section 101(2) of the Bankruptcy
Code.

1.9  “Affiliate Debtor” means all of the Debtors, except MacKeyser.

1.10  “Allowed” means, when used in reference to a Claim within a particular Class, an
Allowed Claim in the specified Class or of a specified type.

1.11  “Allowed Claim” means a Claim or any portion thereof (a) that has been allowed
by a Final Order of the Court, (b) that has been Scheduled as a liquidated, non-contingent and
undisputed Claim in an amount greater than zero in the Schedules, and the Schedules have not
been amended with respect to such Claim on or before the Claims Objection Deadline or the
expiration of such other applicable period fixed by the Court, (c) that is the subject of a timely
filed Proof of Claim and either (i) no objection to its allowance has been filed on or before the
Claims Objection Deadline or the expiration of such other applicable period fixed by the Court
or (ii) any objection to its allowance has been settled, waived through payment or withdrawn, or
has been denied by a Final Order, or (d) that is expressly allowed in a liquidated amount (x) in
the Plan or (y) after the Effective Date, by the Liquidating Trustee in writing; provided, however,
that with respect to an Administrative Claim, “Allowed Claim” means an Administrative Claim
as to which a timely written request for payment has been made in accordance with applicable
bar dates for such requests set by the Court (if such written request is required) in each case as to
which (a) the Debtors or the Liquidating Trustee, as applicable, or any other party in interest
(x) has not filed an objection on or before the Administrative Claims Objection Deadline or the
expiration of such other applicable period fixed by the Court or (y) has interposed a timely
objection and such objection has been settled, waived through payment or withdrawn, or has
been denied by Final Order, or (b) after the Effective Date, the Liquidating Trustee has expressly
allowed in a liquidated amount in writing. For purposes of computing Distributions under this
Plan, a Claim that has been deemed “Allowed” shall not include interest, fees, costs or charges
on such Claim from and after the Petition Date, except as provided in section 506(b) of the
Bankruptcy Code or as otherwise expressly set forth in this Plan.

1.12  “Avoidance Actions” means any and all claims and causes of action of the
Debtors arising under chapter 5 of the Bankruptcy Code, including, without limitation, sections
544, 545, 547, 548, 549 and 550 thereof, or their state law analogs.

113 “Ballot” means each of the ballot forms distributed with the Disclosure Statement
to Holders of Impaired Claims entitled to vote under Article IV.D hereof in connection with the
solicitation of acceptances of the Plan.

1.14 “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101
et seq., as such title has been, or may be, amended from time to time, to the extent that any such
amendment is applicable to these Chapter 11 Cases.
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1.15 “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, the
Official Bankruptcy Forms and the Local Rules, as each has been, or may be, amended from
time to time, to the extent that any such amendment is applicable to these Chapter 11 Cases.

1.16 “Bar Date” means, with respect to any particular Claim, the specific date set by
the Court as the last day for Filing Proofs of Claim against the Debtors in these Chapter 11 Cases
for that specific Claim.

1.17 “Bar Date Order” means the Order Pursuant to Sections 105(a), 501, 502, 503
and 1111(a) of the Bankruptcy Code, Bankruptcy Rules 2002 and 3003(c)(3), and Local Rules
1009-2 and 2002-1(g), (1) Establishing Bar Dates for Filing Claims Against the Debtors and
(ID) Approving Form and Manner of Notice Thereof [Docket No. 530].

1.18 “Bocks and Records” means any and all books and records of any of the
Debtors, including any and all documents and any and all computer generated or computer
maintained books and records and computer data, as well as electronically generated or
maintained books and records or data, along with books and records of any Debtor maintained by
or in the possession of third parties, wherever located.

1.19 “Business Day” means any day, other than a Saturday, Sunday or a legal holiday
(as that term is defined in Bankruptcy Rule 9006(a)).

1.20 “Case Interest Rate” means the federal judgment rate provided in 28 U.S.C.
§ 1961 in effect on the Petition Date.

1.21 “Cash” means legal tender of the United States of America or equivalents
thereof.

1.22 “Causes of Action” means any and all claims, actions, proceedings, causes of
action, Avoidance Actions, suits, accounts, controversies, agreements, promises, rights to legal
remedies, rights to equitable remedies, rights to payment and Claims, whether known or
unknown, reduced to judgment or not reduced to judgment, liquidated or unliquidated,
contingent or non-contingent, matured or unmatured, disputed or undisputed, secured or
unsecured, assertable directly or derivatively, in law, equity or otherwise, based in whole or in
part upon any act or omission or other event occurring prior to the Petition Date or during the
course of the Bankruptcy Cases, through and including the Effective Date, that any Debtor
and/or Estate may hold against any Person or Entity, except those Persons and Entitics released
pursuant to Article X.D.1 of the Plan. A non-exclusive list of retained Causes of Action is set
forth on Exhibit C hereto.

1.23  “Chapter 11 Cases” means the chapter 11 cases commenced by the Debtors and
jointly administered under case number 14-11550 (CSS) in the Court.

1.24  “Claim” means a claim against any Debtor, whether or not asserted, as such term
is defined in section 101(5) of the Bankruptcy Code,

1.25 “Claimholder” means the holder of a Claim.
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1.26 “Claims Agent” means American Legal Claims Service or any successor thereto.

1.27 “Claims Objection Deadline” means the last day for filing objections to Claims
(other than Disallowed Claims for which no objection or request for estimation is required),
which day shall be three hundred and sixty-five (365) days after the Effective Date, or such later
date as may be ordered by the Court.

1.28 “Class” means each category or group of Holders of Claims or Interests that has
been designated as a class in Article [II of this Plan.

1.29 “Collateral” means any property or interest in property of a Debtor’s Estate
subject to a Lien to secure the payment or performance of a Claim, which Lien is not subject to
avoidance under the Bankruptcy Code or otherwise invalid under the Bankruptcy Code or
applicable state law.

1.30 “Committee” means the Official Committee of Unsecured Creditors appointed in
the Chapter 11 Cases.

1.31 “Confirmation” means the entry of the Confirmation Order, subject to all
conditions specified in Article VIIL.A having been satisfied or waived pursuant to Article VIIL.C.

1.32 “Confirmation Date” means the date of entry of the Confirmation Order on the
docket of the Chapter 11 Cases within the meaning of Bankruptcy Rules 5003 and 9021.

1.33 “Confirmation Hearing” means the hearing(s) before the Court to consider
confirmation of the Plan and related matters pursuant to section 1128 of the Bankruptcy Code, as
such hearing(s) may be adjourned or continued from time to time.

1.34 “Confirmation Order” means the order entered by the Court confirming the
Plan pursuant to section 1129 of the Bankruptcy Code.

1.35 “Consummation” means the occurrence of the Effective Date.

1.36 “Contingent” means, with reference to a Claim, a Claim that has not accrued or
is not otherwise payable and the accrual of which, or the obligation to make payment on which,
is dependent upon a future event that may or may nol occur.

1.37 “Court” means the United States Bankruptcy Court for the District of Delaware
or such other court as may have jurisdiction over the Chapter 11 Cases.

1.38 “Creditor” means any Person or Entity that holds a Claim against one or more of
the Debtors.

1.39  “Debtors” means, together, MacKeyser and the Affiliate Debtors.

1.40 “DIP Documents” has the meaning ascribed to such term in the Final DIP Order.
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1.41 “DIP Facility Termsheet” means that certain Debtor-in-Possession Term Sheet,
dated as of June 22, 2014, as amended, modified, restated or supplemented.

1.42  “DIP Facility Claim” means the Allowed Claim by HEP arising under or as a
result of the DIP Facility Termsheet and/or the Final DIP Order.

1.43  “DIP Liens” has the meaning ascribed to such term in the Final DIP Order.

1.44 “Disallowed” means, when used in reference to a Claim, a Claim or any portion
thereof that (a) has been disallowed by a Final Order, (b) is Scheduled at zero or as contingent,
disputed or unliquidated and as to which no Proof of Claim has been filed by the Bar Date or
deemed timely filed with the Court pursuant to either the Bankruptcy Code or any Final Order or
under applicable law, (¢) is not Scheduled, and as to which (i) no Proof of Claim has been filed
by the Bar Date or deemed timely filed with the Court pursuant to either the Bankruptcy Code or
any Final Order or under applicable law, and (ii) no request for payment of an Administrative
Claim has been filed by the Administrative Claims Bar Date or deemed timely filed with the
Court pursuant to either the Bankruptcy Code or any Final Order or under applicable law, or
(d) after the Effective Date, has been disallowed in a written agreement by and between the
Liquidating Trustee and the Holder of such Claim.

1.45 “Disbursing Agent” means (a) on or prior to the Effective Date, the Debtors, and
(b) after the Effective Date, the Liquidating Trustee; provided, however, that the Debtors or the
Liquidating Trustee may, in their discretion, retain a third party to act as Disbursing Agent.

1.46 “Disclosure Statement” means the written disclosure statement (including all
exhibits and schedules thereto) that relates to the Plan, as the same may be amended,
supplemented, revised or modified from time to time, as approved by the Court pursuant to the
Disclosure Statement Approval Order.

1.47 “Disclosure Statement Approval Order” means the Final Order approving,
among other things, the adequacy of the Disclosure Statement pursuant to section 1125 of the
Bankruptcy Code.

1.48 “Disputed” means, when used in reference to a Claim, a Claim or any portion
thereof that is neither an Allowed Claim nor a Disallowed Claim.

1.49 “Disputed Claim Amount” means (a) if a liquidated amount is set forth in the
Proof of Claim relating to a Disputed Claim, (i) the liquidated amount set forth in the Proof of
Claim relating to a Disputed Claim,; (ii) an amount agreed to by the Debtors or the Liquidating
Trustee, as applicable, and the Holder of such Disputed Claim; or (iii) if a request for estimation
is filed by any party, the amount at which such Claim is estimated by the Court; (b) if no
liquidated amount is set forth in the Proof of Claim relating to a Disputed Claim, (i) an amount
agreed to by the Debtors or the Liquidating Trustee, as applicable, and the Holder of such
Disputed Claim or (ii) the amount estimated by the Court with respect to such Disputed Claim;
or (¢) if the Claim is a Disallowed Claim, zero.

1.50 “Disputed Claims Reserve” means the reserve established and maintained by the
Liquidating Trust pursuant to and in accordance with the terms of the Liquidating Trust
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Agreement for the payment of Disputed Claims that become Allowed Claims afier the Effective
Date. The Disputed Claims Reserve need not be maintained by the Liquidating Trust in a
segregated account.

1,51 “Distribution” means the distributions to be made by the Disbursing Agent in
accordance with the Plan of, as the case may be; (a) Cash or (b) any other consideration or
residual value distributed to Holders of Allowed Claims under the terms and provisions of the
Plan.

1.52 “Distribution Date” means the Effective Date or the date, occurring as soon as
practicable after the Effective Date, on which the initial Distributions are made to Holders of
Allowed Claims.

1.53 “Distribution Record Date™ means the record date for the purpose of
determining Holders of Allowed Claims entitled to receive Distributions under the Plan on
account of Allowed Claims, which date shall be the Confirmation Date or such other date
designated in the Confirmation Order or any subsequent Court order.

1.54 “Effective Date” means the first Business Day on which all conditions to the
consummation of the Plan set forth in Article VIII.B hereof have been satisfied or waived in
accordance with Article VIII.C.

1.55 “Effective Date Free Cash” means all Cash of the Debtors as of the Effective
Date, other than (a) Cash required to fund the Administrative Claims Reserve and the
Professional Fee Reserve and (b} asset sale proceeds being held in escrow for the benefit of
holders of Permitted Senior Liens (as defined in the Final DIP Order) unless and until released
from escrow by Final Order of the Court or pursuant to agreement among the holder(s) of such
Permitted Senior Liens, the Debtors, the Committee and HEP.

1.56 “Entity” has the meaning ascribed to such term in section 101(15) of the
Bankruptcy Code.

1.57 “Estate(s)” means, individually, the estate of any Debtor in these Chapter 11
Cases and, together, the estates of the Debtors created under section 541 of the Bankruptcy Code
upon the commencement of the Chapter 11 Cases on the Petition Date.

1.58 “Executory Contract” means a contract to which the Debtor is a party that is
subject to assumption or rejection under section 365 of the Bankruptcy Code.

1.59 “Exhibit” means an exhibit attached either to this Plan or the Disclosure
Statement.

1.60 “Face Amount” means (i) when used in reference to a Disputed or Disallowed
Claim, the Disputed Claim Amount, and (ii) when used in reference to an Allowed Claim, the
Allowed amount of such Claim.

1.61 “File,” “Filed” or “Filing” fneans, respectively, file, filed or filing with the Court
or its authorized designee in these Chapter 11 Cases.
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1.62 “Final DIP Order” means the Final Order (I) Authorizing Debtors to Obtain
Postpetition Financing Pursuant to 11 U.S.C. §§ 105, 362, 363, and 364, (I} Granting Liens and
Superpriority Claims to Postpetition Lenders Pursuant to 11 U.S.C. §§ 364 and 507,

(111) Authorizing Use of Cash Collateral Pursuant to 11 U.S.C. § 363, and (IV) Providing
Adequate Protection to Prepetition Secured Lenders Pursuant to 11 U.S.C. §§ 361, 362, 363,
364, and 507 [Docket No. 157], as amended by the Global Settlement Order.

1.63  “Final Order” means an order of the Court (x) as to which the time to appeal,
petition for certiorari, or move for reargument, rehearing or new triai has expired and as to which
no appeal, petition for certiorari, or other proceedings for reargument, rehearing or new trial shall
then be pending; (y) as to which any right to appeal, petition for certiorari, reargue, rehear or
retry shall have been waived in writing; or (z) in the event that an appeal, writ of certiorari,
reargument, rehearing or new trial has been sought, as to which (i) such order of the Court shall
have been affirmed by the highest court to which such order is appealed, (ii) certiorari has been
denied as to such order, or (iii) reargument or rehearing or new trial from such order shall have
been denied, and the time to take any further appeal, petition for certiorari or move for
reargument, rehearing or new trial shall have expired without such actions having been taken.

1.64 “Genperal Bar Date” means November 14, 2014 at 5:00 p.m. (Eastern Time) for
Claims arising on or before the Petition Date, including General Unsecured Claims, Priority
Non-Tax Claims and 503(b)(9) Claims, as established by the Bar Date Order.

1.65  “General Unsecured Claim” means a Claim against any or all of the Debtors
that is not a DIP Facility Claim, Administrative Claim, Priority Tax Claim, Miscellaneous
Secured Claim, Priority Non-Tax Claim, HEP Prepetition Secured Claim, Intercompany Claim,
Subordinated 510(b) Claim or Subordinated 510(c) Claim.

1.66 “Global Settlement” means the settlement by and among the Debtors, HEP and
the Committee which was approved by the Global Settlement Order.

1.67 “Global Settlement Order” means the Order (A) Authorizing Entry Into and
Performance Under the Compromise and Settlement by and Among the Debtors, the Official
Committee of Unsecured Creditors, and Certain of the Debtors’ Secured Lenders Pursuant to
11 U.S.C. § 363(b) and Rule 9019 of the Federal Rules of Bankruptcy Procedure and
(B) Approving Supplement to Final DIP Order [Docket No. 568].

1.68 “Global Setttement Parties” means the Debtors, HEP and the Committee, and
their successors or assigns, including the Liquidating Trust and the Liquidating Trust Committee.

1.69 “Governmental Unit” has the meaning ascribed to such term in section 101(27)
of the Bankruptcy Code. -

170 “HEP” means Health Evolution Partners Fund [ (AIVI), L.P. (f’k/a Health
Evolution Partners Growth (AIV I), LP), Series F of Health Evolution Partners Co-Invest, LLC,
Series G of Health Evolution Partners Co-Invest, LLC, and the affiliates of each of the foregoing.
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1.71 “HEP Actions” means HEP’s direct and derivative causes of action against
Pierre Keyser, Victoria Keyser, Erica Perreira, Erik Larsen and Sean Lyman, as well as related
rights to or under any Debtor insurance policies.

1.72 “HEP Prepetition Liens” has the meaning ascribed to such term in the Final DIP
Order.

1,73 “HEP Prepetition Secured Claim” means the Allowed Claim of HEP arising
under the HEP Prepetition Secured Promissory Note, which Claim has been Allowed in the fixed
amount of $2,250,093.27 pursuant to the Global Settlement Order.

1.74 “HEP Prepetition Secured Promissory Note” means that certain Secured
Promissory Note, dated as of May 29, 2014, among MacKeyser, as borrower, and Health
Evolution Partners Fund I, L.P. and Series F of Health Evolution Partners Co-Invest, LLC.

1.7 “HEP Released Parties” means HEP and its current participants, officers,
directors, principals, agents, attorneys and predecessors-in-interest; Jay Rose; and Adam
Grossman.

1.76 “Holder” means an Entity holding a Claim, Interest or Liquidating Trust Interest.

1.77 “Impaired” means, when used in reference to a Claim or Interest, a Claim or
Interest that is impaired within the meaning of section 1124 of the Bankruptcy Code.

1.78 “Impaired Class” means a Class of Claims or Interests that is Impaired.

1.79 “Indemnified Person” means the (i) Liquidating Trustee, (ii) Liquidating Trust
Committee, and (iii) members of the Liquidating Trust Committee in their capacities as such, and
(iv) with respect to any of the foregoing, any such Person’s current equity holders, including
shareholders, partnership interest holders and limited liability company unit holders, Affiliates,
partners, subsidiaries, members, officers, directors, managers serving on a board of managers,
principals, employees, agents, managed funds, advisors, attorneys, accountants, investment
bankers, consultants, representatives and other professionals, together with their respective
predecessors, successors and assigns (in each case, solely in their capacity as such).

1.80 “Initial Liquidating Trust Funding Amount” means an amount of Cash to be
provided by the Debitors, as initial funding for the Liquidating Trust, which amount shall be the
lesser of (i) $150,000 and (ii) the Effective Date Free Cash.

1.81 “Insider” has the meaning ascribed to such term in section 101(31) of the
Bankruptcy Code.

1.82 “Insured Claim” means any Claim or portion of a Claim that is insured under the
Debtors’ insurance policies, but only to the extent of such coverage.

1.83  “Intercompany Claims” means any Claim held by a Debtor against another
Debtor, including, without limitation: (i) any account reflecting intercompany book entries by a
Debtor with respect to another Debtor, (ii) any Claim not reflected in such book entries that is
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held by a Debtor against another Debtor, and (iii) any derivative Claim asserted by or on behalf
of one Debtor against another Debtor.

1.84 “Interests” means the legal interests, equitable interests, contractual interests,
equity interests or ownership interests, or other rights of any Person or Entity in the Debtors,
including all capital stock, stock certificates, common stock, preferred stock, partnership
interests, limited liability company or membership interests, rights, treasury stock, options,
warrants, contingent warrants, convertible or exchangeable securities, investment securities,
subscriptions or other agreements and contractual rights to acquire or obtain such an interest or
share in the Debtors, partnership interests in the Debtors’ stock appreciation rights, conversion
rights, repurchase rights, redemption rights, dividend rights, preemptive rights, subscription
rights and liquidation preferences, puts, calls, awards or commitments of any character
whatsoever relating to any such equity, common stock, preferred stock, ownership interests or
other shares of capital stock of the Debtors or obligating the Debtors to issue, transfer or sell any
shares of capital stock whether or not certificated, transferable, voting or denominated stock or a
similar security.

1.85 “Investigation Parties” means (i) WCEC, LLC, Barry Katzman, MD, Inc. and/or
Dr. Barry Katzman and their respective affiliates; (ii) Pierre Keyser, Erica Perreira, Erik Larsen
and Scan Lyman, and individuals and cntitics affiliated therewith; and (iii) Kroll Inc.

1.86 “IRS” means the Internal Revenue Service.

1.87 “Lien” has the meaning ascribed to such term in section 101(37) of the
Bankruptcy Code.

1.88 “Liquidating Trust” means the trust described in Article V.E of the Plan to be
established under Delaware trust law that shall effectuate the wind down of the Debtors and
make Distributions pursuant to the terms of the Plan and Liquidating Trust Agreement. With
respect to any action required or permitted to be taken by the Liquidating Trust, the term
includes the Liquidating Trustee or any other person authorized to take such action in accordance
with the Liquidating Trust Agreement.

1.89 “Liquidating Trust Agreement” means the agreement, substantially in the form
attached hereto as Exhibit A, establishing the Liquidating Trust in conformity with the provisions
of the Plan, which shall be approved in the Confirmation Order and entered into by the Debtors,
on behalf of the beneficiaries, and the Liquidating Trustee on the Effective Date pursuant to the
terms of the Plan.

1.90 “Liquidating Trust Assets” means (i) the HEP Actions; (ii) the Liquidating
Trust Claims; (iii) the Debtors’ rights and interests in WCEC, LLC; (iv) the Debtors’ rights
related to (i)-(iii) under any applicable insurance policies; (v) the Effective Date Free Cash; and
(vi) all other assets of the Debtors as of the Effective Date; provided, however, that the
Liquidating Trust Assets shall not include (a) Cash required to fund the Administrative Claims
Reserve and the Professional Fee Reserve and (b) unless otherwise ordered by the Court, asset
sale proceeds being held in escrow for the benefit of holders of Permitted Senior Liens (as
defined in the Final DIP Order) unless and until released from escrow by Final Order of the
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Court or pursuant to agreement among the holder(s) of such Permitted Senior Liens, the Debtors,
the Committee and HEP.

191 “Liquidating Trust Budget™ means the budget for the operation of the
Liquidating Trust agreed to by the Debtors, HEP and the Committee, which budget is attached to
the Liquidating Trust Agreement as Exhibit B.

1.92 “Liquidating Trust Budget Amount” means the total funding to be provided for
the operation of the Liquidating Trust in accordance with the Liquidating Trust Budget, which
amount includes the Initial Liquidating Trust Funding Amount.

1.93 “Liquidating Trust Claims” means all Causes of Action except Non-Insider
Preference Actions.

1.94 “Liquidating Trust Committee” means the committee created hereunder and
appointed pursuant to the terms of the Liquidating Trust Agreement that shall provide oversight
and direction to the Liquidating Trustee in accordance with the terms of the Liquidating Trust
Agreement.

1.95 “Liquidating Trust Interests” means the uncertificated beneficial interests in the
Liquidating Trust representing the right of Holders of Allowed Claims to receive Distributions
from the Liquidating Trust in accordance with the Liquidating Trust Agreement and the
Liquidating Trust Waterfall.

1.96 “Liquidating Trust Proceeds” means the Cash proceeds generated by the
Liquidating Trust after the Effective Date of the Plan.

1.97 “Liquidating Trust Termination Date” has the meaning ascribed to such term
in Article V.E.7 of the Plan.

1.98 “Liquidating Trust Waterfall” means the priority of payment of Holders of
Allowed Claims from the Liquidating Trust Proceeds, which shall be as follows: (i) first,
Allowed Administrative Claims, to the extent that such claims have not been satisfied from the
Administrative Claims Reserve; (ii) second, to the repayment of the Initial Liquidating Trust
Funding Amount to HEP, which shall satisfy in part the Allowed DIP Facility Claim; (iii) third,
until the Liquidating Trust Budget Amount is paid in full, 50% to pay the Allowed DIP Facility
Claim and 50% to pay the Liquidating Trust Budget Amount; (iv) fourth, until the Allowed DiP
Facility Claim is paid in full, 80% to pay the Allowed DIP Facility Claim and 20% to pay
Allowed Priority Claims (or, if all Allowed Priority Claims have been paid in full, Allowed
General Unsecured Claims); (v) fifth, until HEP has received $500,000 on account of the
Allowed HEP Prepetition Secured Claim, 65% to pay the Allowed HEP Prepetition Secured
Claim and 35% to pay Allowed Priority Claims (or, if all Allowed Priority Claims have been
paid in full, Allowed General Unsccured Claims); (vi) sixth, unti! HEP has received $1,000,000
on account of the Allowed HEP Prepetition Secured Claim, 50% to pay the Allowed HEP
Prepetition Secured Claim and 50% to pay Allowed Priority Claims (or, if all Allowed Priority
Claims have been paid in full, Allowed General Unsecured Claims); (vii} seventh, until the
Allowed HEP Prepetition Secured Claim is paid in full, 35% to pay the Allowed HEP Prepetition
Secured Claim and 65% to pay Allowed Priority Claims (or, if all Allowed Priority Claims have
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been paid in full, Allowed General Unsecured Claims); and (viii) eighth, after the Allowed HEP
Prepetition Secured Claim is paid in full, 100% to pay Allowed Priority Claims (or, if all
Allowed Priority Claims have been paid in full, Allowed General Unsecured Claims).

1.99 “Liquidating Trustee” means the person jointly appointed by the Debtors, the
Committee and HEP in accordance with Article V.E.6 hereof to administer the Liquidating Trust
in accordance with the terms of the Liquidating Trust Agreement.

1,100 “Local Rules” means the Local Rules of Bankruptcy Practice and Procedure of
the United States Bankruptcy Court for the District of Delaware.

1.101 “MacKeyser” means MacKeyser Holdings, LLC.

1.102 “Miscellaneous Secured Claim” means a Claim, other than the HEP Prepetition
Secured Claim or a DIP Facility Claim, (a) that is secured by a Lien on property in which an
Estate has an interest, which Lien is valid, perfected and enforceable under applicable law or by
reason of a Final Order, or (b) that is subject to setoff under section 553 of the Bankruptcy Code
and such right of setoff has been asserted by the holder of such right prior to the Confirmation
Date in a properly filed motion for relief from the automatic stay, to the extent of the value of the
Claimholder’s interest in the Estate’s interest in such property or to the extent of the amount
subject to setoff, as applicable, as determined pursuant to section 506(a) of the Bankruptcy Code.

1.103 “Non-Insider Preference Actions” means Causes of Action arising under
section 547 of the Bankruptcy Code or its state law analogs against Persons or Entities that are
not insiders (as such term is defined in section 101(31) of the Bankruptcy Code) of the Debtors.

1.104 “Objection(s)” means any objection, application, motion, complaint or other
legal proceeding seeking, in whole or in part, to disallow, determine, liquidate, classify,
reclassify or establish the priority, expunge, subordinate or estimate any Claim (including the
resolution of any request for payment of any Administrative Claim).

1.105 “Official Bankruptcy Forms™ means the Official Bankruptcy Forms, prescribed
by the Judicial Conference of the United States, the observance and use of which is required
pursuant to Bankruptcy Rule 9009, as such forms may be amended, revised or supplemented
from time to time.

1.106 “Ordinary Course Professionals” means those professionals authorized to be
paid by the Debtors pursuant to the Order Under 11 U.S.C. §§ 105(a). 327, 330 and 331
Authorizing Employment and Payment of Professionals Utilized in Ordinary Course of Business
[Docket No. 135].

1.107 “Periodic Distribution Date” means the date selected by the Liquidating
Trustee, as approved by the Liquidating Trust Committee, for making a Distribution to Holders
of Allowed Claims in accordance with Article IV of the Liquidating Trust Agreement.

1.108 “Permissible Investments” means (a) short-term direct obligations of, or
obligations guaranteed by, the United States of America, (b) short-term obligations of any
agency or corporation which is or may hereafter be created by or pursuant to an act of the
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Congress of the United States as an agency or instrumentality thereof, (c) demand deposits or
certificates of deposit at any bank or trust company, which has, at the time of the deposit, a
capital stock and surplus aggregating at least $1,000,000,000, or (d) such other investments as
the Court may approve from time to time.

1.109 “Person” has the meaning ascribed to such term in section 101(41) of the
Bankruptcy Code.

1.110 “Petition Date” means June 20, 2014, the date on which the Debtors filed their
petitions for relief commencing the Chapter 11 Cases.

1.111 “Plan” means this chapter 11 plan of liquidation proposed by the Plan
Proponents, including all exhibits and schedules attached hereto or otherwise incorporated
herein, as such Plan may be altered, amended, modified or supplemented from time to time,
including in accordance with its terms, the Bankruptcy Code and the Bankruptcy Rules.

1.112 “Plan Proponents” means the Debtors and the Committee.

1.113 “Plan Supplement” means the compilation(s) of documents and forms of
documents, including any exhibits to the Plan not included herewith, that the Debtors shall file
with the Court on or before the Plan Supplement Filing Date.

1.114 “Plan Supplement Filing Date” means the date on which the Plan Supplement
shall be filed with the Court, which date shall be at least five (5) days prior to the Voting
Deadline or such other date as may be approved by the Court without further notice to parties in
interest.

1.115 “Priority Claims” means, collectively, Priority Non-Tax Claims and Priority Tax
Claims.

1.116 “Priority Non-Tax Claim” means any Claim accorded priority in right of
payment under section 507(a) of the Bankruptcy Code, other than a Priority Tax Claim or an
Administrative Claim.

1.117 “Priority Tax Claim® means any Claim accorded priority in right of payment
under section 507(a)(8) of the Bankruptcy Code.

1.118 “Professional” means any professional employed by the Debtors or the
Committee in the Chapter 11 Cases pursuant to sections 327, 328, 363 or 1103 of the Bankruptcy
Code and any professionals seeking compensation or reimbursement of expenses in connection
with the Chapter 11 Cases pursuant to section 503(b)(4) of the Bankruptcy Code, other than
Ordinary Course Professionals.

1.119 “Professional Fee Bar Date” means the deadline for Filing all applications for
Professional Fee Claims, which shall be forty-five (45) days after the Effective Date, as set forth
in Article IX.A.1 herein.
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1.120 “Professional Fee Claim” means a Claim of a Professional pursuant to sections
327, 328, 330, 331 or 503(b) for compensation or reimbursement of costs and expenses relating
to services performed after the Petition Date and prior to and including the Effective Date.

1.121 “Professional Fee Estimate” means (i) with respect to any Professional, a good-
faith estimate of such Professional’s anticipated accrued unpaid Professional Fee Claims as of
the Effective Date to be provided by each Professional in writing to the Debtors prior to the
commencement of the Confirmation Hearing, or in the absence of such a writing, to be prepared
by the Debtors, and (ii) collectively, the sum of all individual Professional Fee Estimates, which
Professional Fee Estimate shall be consistent with and not exceed the budget attached as
Exhibit 3 to the Global Settlement Order in all respects.

1.122 “Professional Fee Order” means the Administrative Order Under 11 U.S.C.
§§ 105(a), 331, Fed. R. Bankr. P. 2016 and Del. Bankr. L.R. 2016-2 Establishing Procedures for
Interim Compensation and Reimbursement of Expenses for Professionals and Committee
Members {Docket No. 306].

1.123 “Professional Fee Reserve” means the reserve of Cash funded by the Debtors
and maintained by the Liquidating Trust for the benefit of Holders of Allowed Professional Fee
Claims in an amount equal to the Professional Fee Estimate, which Professional Fee Reserve
shall be consistent with and not exceed the budget attached as Exhibit 3 to the Global Settlement
Order in all respects.

1.124 “Proof of Claim” means the proof of claim that must be filed before the
applicable Bar Date, which term shall include a request for payment of an administrative expense
claim.

1.125 “Pro Rata” means, at any time, the proportion that the Face Amount of a Claim
in a particular Class bears to the aggregate Face Amount of all Claims (including Disputed
Claims, but excluding Disallowed Claims) in such Class, unless the Plan provides otherwise.

1.126 “Rejection Bar Date” means the deadline by which a counterparty to a rejected
Executory Contract or an Unexpired Lease of the Debtors must file a Proof of Claim for damages
resulting from the rejection of such Executory Contract or Unexpired Lease by the Debtors,
which deadline shall be the later of: (a) the General Bar Date; (b) thirty (30) days after the entry
of an order by the Court authorizing such rejection; or (¢) such other date, if any, as the Court
may fix in the order authorizing such rejection.

1.127 “Releasing Parties” means cach Holder of a Claim or Interest that (a) votes to
accept the Plan and (b) does not check the appropriate box on such Holder’s ballot to indicate
that such Holder opts out of the release(s) set forth in Article X.D.3. of this Plan.

1.128 “Scheduled” means, with respect to any Claim, the status and amount, if any, of
that Claim as set forth in the Schedules.

1.129 “Schedules” mean the schedules of assets and liabilities, schedules of executory
contracts and statements of financial affairs Filed by each Debtor pursuant to section 521 of the
Bankruptcy Code, Bankruptcy Rule 1007 and the Official Bankruptcy Forms of the Bankruptcy
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Rules, as such schedules and statements have been or may be supplemented or amended from
time to time in accordance with Bankruptcy Rule 1009 or any orders of the Court.

1.130 *“Solicitation Procedures Order” means the Order (A) Approving Disclosure
Statement; (B) Scheduling Hearing on Confirmation of Plan; (C) Establishing Deadlines and
Procedures for (I) Filing Objections to Confirmation of Plan, (II) Claim Objections and
(1IT) Temporary Allowance of Claims for Voting Purposes; (D) Determining Treatment of
Certain Unliquidated, Contingent or Disputed Claims for Notice, Voting and Distribution
Purposes; (E) Setting Record Date; (F) Approving (I) Solicitation Packages and Procedures for
Distribution, (I} Form of Notice of Hearing on Confirmation and Related Matters and
(III) Forms of Ballots; (G) Establishing Voting Deadline and Procedures for Tabulation of Votes;
and (H) Granting Related Relief [Docket No. 692].

1.131 “Subordinated 510{b) Claim” means any Claim subordinated pursuant to
section 510(b) of the Bankruptcy Code, including pursuant to a final order of the Court.

1.132 “Subordinated 518(c) Claim” means any Claim that has been subordinated
pursuant to section 510(c} of the Bankruptcy Code, including pursuant to a final order of the
Court, or is for punitive or exemplary damages or for a fine or penalty, to the extent permitted by
applicable law.

1.133 “Substantial Contribution Claim” means a Claim under subsections 503(b)(3),
(b)(4) or (b)(5) of the Bankruptcy Code for compensation or reimbursement of expenses incurred
in making a substantial contribution in the Chapter 11 Cases.

1.134 “Substantive Consolidation Order” means the order of the Court, which may be
the Confirmation Order, authorizing substantive consolidation of the Estates pursuant to
Article V.A hereof.

1.135 “Tax” or “Taxes” means all income, gross receipts, sales, use, transfer, payroll,
employment, franchise, profits, property, excise or other similar taxes, estimated import duties,
fees, stamp taxes and duties, valuc added taxes, levies, assessments or charges of any kind
whatsoever (whether payable directly or by withhelding), together with any interest and any
penalties, additions to tax, or additional amounts imposed by any taxing authority with respect
thereto.

1.136 “Unclaimed Distributions” means any undeliverable or unclaimed Distributions.

1.137 “Unexpired Lease(s)” means a lease to which any Debtor is a party that is
subject to assumption or rejection under section 365 of the Bankruptcy Code.

1.138 “Unimpaired™ means, when used in reference to a Claim or a Class, a Claim or a
Class that is not impaired within the meaning of section 1124 of the Bankruptcy Code.

1.139 “U.S. Trustee Fees” means fees payable pursuant to 28 U.S.C. § 1930.
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1.140 “Voting Deadline” means January 23, 2015, at 4:00 p.m. (Eastern time), the date
and time by which all Ballots to accept or reject the Plan must be received in order to be counted,
as set forth by the Solicitation Procedures Order.

C. Rules of Interpretation

For purposes of the Plan, (a) any reference in the Plan to a contract, instrument, release,
indenture or other agreement or document being in a particular form or on particular terms and
conditions means that such document shall be substantially in such form or substantially on such
terms and conditions, (b) any reference in the Plan to an existing document or exhibit Filed or to
be Filed means such document or exhibit as it may have been or may be amended, modified or
supplemented, (c) unless otherwise specified, all references in the Plan to Sections, Articles,
Schedules and Exhibits are references to Sections, Articles, Schedules and Exhibits of or to the
Plan, (d) the words “herein,” “hereof,” “hereto,” “hereunder” and other words of similar import
refer to the Plan in its entirety rather than to a particular portion of the Plan, (e} captions and
headings to Articles and Sections are inserted for convenience of reference only and are not
intended to be a part of or to affect the interpretation of the Plan, and (f) the rules of construction
set forth in section 102 of the Bankruptcy Code and in the Bankruptcy Rules shall apply.

D. Computation of Time

In computing any period of time prescribed or allowed by the Plan, the provisions of
Bankruptcy Rule 9006(a) shall apply.

E. Governing Law

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy
Code and Bankruptcy Rules) and except as otherwise provided herein or therein, the laws of
(i) the State of Delaware shall govern the construction and implementation of the Plan and any
agreements, documents and instruments executed in connection with the Plan and (ii) the laws of
the state of incorporation of each Debtor shall govern corporate governance matters with respect
to such Debtor, in either case without giving effect to the principles of conflicts of law thereof.

ARTICLE II

CLASSIFICATION OF CLAIMS AND INTERESTS
A. Introduction

All Claims and Interests, except the DIP Facility Claim, Administrative Claims and
Priority Tax Claims, are placed in the Classes set forth below. In accordance with section
1123(a)(1) of the Bankruptcy Code, Administrative Claims and Priority Tax Claims, as described
below, have not been classified.

A Claim or Interest is placed in a particular Class only to the extent that the Claim or
Interest falls within the description of that Class, and is classified in other Classes to the extent
that any portion of the Claim or Interest falls within the description of such other Classes. A
Claim also is placed in a particular Class for the purpose of receiving Distributions pursuant to
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the Plan only to the extent that such Claim is an Allowed Claim in that Class and such Claim has
not been paid, released or otherwise settled prior to the Effective Date.

B. Unclassified Claims
1. DIP Facility Claim
2. Administrative Claims
3 Priority Tax Claims
C. Unimpaired Class of Claims
1. Class 1: Miscellaneous Secured Claims

Class 1 consists of all Miscellaneous Secured Claims. Each Holder of an Allowed
Miscellaneous Secured Claim shall be placed in a separate subclass, and each subclass
shall be treated as a separate class for Distribution purposes.

2. Class 2: Priority Non-Tax Claims

Class 2 consists of all Priority Non-Tax Claims.

D. Impaired Classes of Claims

1. Class 3: HEP Prepetition Secured Claim

Class 3 consists of the HEP Prepetition Secured Claim.
2 Class 4: General Unsecured Claims

Class 4 consists of all General Unsecured Claims.
3. Class 5: Intercompany Claims

Class S consists of all Intercompany Claims,
4. Class 6: Subordinated 510(¢) Claims

Class 6 consists of all Subordinated 510(c) Claims.
5. Class 7: Subordinated 510(b) Claims

Class 7 consists of all Subordinated 510(b) Claims.
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E. Impaired Class of Interests
1. Class 8: Interests
Class 8 consists of all Interests.

ARTICLE 1

TREATMENT OF CLAIMS AND INTERESTS
A, Unclassified Claims
1. DIP Facility Claim

The Holder of the Allowed DIP Facility Claim shall receive the Liquidating Trust
Proceeds allocated to the Holder of the DIP Facility Claim under the Liquidating Trust Waterfall
and the Global Settlement Order. The Liquidating Trust Assets transferred by the Debtors and
HEP to the Liquidating Trust and the Liquidating Trust Proceeds shall at all times remain subject
to the DIP Liens (to the extent that such assets and proceeds were subject to the DIP Liens prior
to the Effective Date) without the necessity for an account control agreement, financing
statement or any other action or filing by the Holder of the Allowed DIP Facility Claim;
provided, however, that the Liquidating Trust shall take all commercially reasonable best efforts
to enter into an account control agreement in favor of HEP with respect to the Liquidating Trust
Assets and Liquidating Trust Proceeds, and shall reimburse HEP for any reasonable costs it may
incur in asserting, filing and perfecting such DIP Liens on HEP’s behalf on or after the Effective
Date. As set forth in paragraph 17 of the Global Settlement Order, the indemnification
provisions as set forth in paragraph 25 of the Final DIP Order and in the DIP Documents shall
survive confirmation of this Plan and payment in full and in Cash of the Allowed DIP Facility
Claim.

2. Administrative Claims

On or as soon as reasonably practicable after the later of (i) the Distribution Date or
(i) the date such Administrative Claim becomes an Allowed Administrative Claim, a Holder of
an Allowed Administrative Claim (other than a Professional) shall receive, in full satisfaction of
such Allowed Administrative Claim, (a) Cash equal to the unpaid portion of the Face Amount of
such Allowed Administrative Claim or (b) such other treatment as to which such Holder and the
Debtors or the Liquidating Trustee, as applicable, shall have agreed upon in writing; provided,
however, that Allowed Administrative Claims with respect to liabilities incurred by a Debtor in
the ordinary course of business during the Chapter 11 Cases may be paid in the ordinary course
of business in accordance with the terms and conditions of any agreements relating thereto (x) on
or prior to the Effective Date, by the Debtors, and (y) after the Eftfective Date, by the Disbursing
Agent. Allowed Professional Fee Claims shall be paid from the Professional Fee Reserve
pursuant to Article V.G.1 of the Plan.
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3. Priority Tax Claims

Except to the extent that an Allowed Priority Tax Claim has been paid prior to the
Distribution Date, a Holder of an Aliowed Priority Tax Claim shalt receive, in full satisfaction of
such Allowed Priority Tax Claim, (i) deferred Cash payments over a period not exceeding five
years after the Petition Date in an aggregate principal amount equal to the Face Amount of such
Allowed Priority Tax Claim, plus interest on the unpaid portion thereof at the Case Interest Rate
from the Effective Date through the date of payment thereof, or (ii) such other treatment as to
which such Holder and the Debtors or the Liquidating Trustee, as applicable, shall have agreed
upon in writing.

B. Unimpaired Claims
1. Class 1: Miscellaneous Secured Claims

On or as soon as reasonably practicable after the later of (i) the Distribution Date or
(ii) the date such Miscellaneous Secured Claim becomes an Allowed Miscellancous Secured
Claim, at the option of the Debtors or the Liquidating Trustee, as applicable, a Holder of an
Allowed Miscellaneous Secured Claim shall receive, in full satisfaction of such Allowed
Miscellaneous Secured Claim, (a) Cash from the Debtors equal to the value of such Allowed
Miscellaneous Secured Claim, (b) a return of the Holder’s Collateral securing the Miscellaneous
Secured Claim, (c) such treatment required under section 1124(2) of the Bankruptcy Code for
such Claim to be rendered Unimpaired or (d) such other treatment as to which such Holder and
the Debtors or the Liquidating Trustee, as applicable, shall have agreed upon in writing.

Any Holder of a Miscellaneous Secured Claim shall retain its Lien in the Collateral or the
proceeds of the Collateral (to the extent that such Collateral is sold by the Debtors or the
Liquidating Trustee free and clear of such Lien) to the same extent and with the same priority as
such Lien held as of Petition Date until such time as (A) the Holder of such Miscellaneous
Secured Claim (i) has been paid Cash equal to the value of its Allowed Miscellaneous Secured
Claim, (ii) has received a return of the Collateral securing the Miscellaneous Secured Claim or
(iii) has been afforded such other treatment as to which such Holder and the Debtors or the
Liquidating Trustee, as applicable, shall have agreed upon in writing; or (B) such purported Lien
has been determined by an order of the Court to be invalid or otherwise avoidable.

2, Class 2: Priority Non-Tax Claims

On or as soon as reasonably practicable after the later of (i) the Distribution Date or
(i1) the date such Priority Non-Tax Claim becomes an Allowed Priority Non-Tax Claim, a
Holder of an Allowed Priority Non-Tax Claim shall receive, in full satisfaction of such Allowed
Priority Non-Tax Claim, (a) Cash equal to the unpaid portion of the Face Amount of such
Allowed Priority Non-Tax Claim or (b) such other treatment as to which such Hoider and the
Debtors or the Liquidating Trustee, as applicable, shall have agreed upon in writing.
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C. Impaired Claims
1. Class 3: HEP Prepetition Secured Claim

The Holder of the Allowed HEP Prepetition Secured Claim shall receive the Liquidating
Trust Proceeds allocated to the Holder of the HEP Prepetition Secured Claim under the
Liquidating Trust Waterfall and the Global Settlement Order. The Liquidating Trust Assets
transferred by the Debtors and HEP to the Liquidating Trust and the Liquidating Trust Proceeds
shall at all times remain subject to the HEP Prepetition Liens (to the extent that such assets and
proceeds were subject to the HEP Prepetition Liens prior to the Effective Date)} without the
necessity for an account control agreement, financing statement or any other action or filing by
the Holder of the Allowed HEP Prepetition Secured Claim; provided, however, that the
Liquidating Trust shall take all commercially reasonable best efforts to enter into an account
control agreement in favor of HEP with respect to the Liquidating Trust Assets and Liquidating
Trust Proceeds, and shall reimburse HEP for any reasonable costs it may incur in asserting, filing
and perfecting such DIP Liens on HEP’s behalf on or after the Effective Date.

2. Class 4: General Unsecured Claims

Each Holder of an Allowed General Unsecured Claim shall receive, on account of such
Allowed General Unsecured Claim, its Pro Rata share of the Liquidating Trust Proceeds
allocated to Holders of General Unsecured Claims under the Liquidating Trust Waterfall.

3. Class 5: Intercompany Claims

In connection with, and as a result of, the substantive consolidation of the Debtors’
Estates and the Chapter 11 Cases, on the Effective Date, all Intercompany Claims shall be
eliminated and the Holders of Intercompany Claims shall not be entitled to, and shall not receive
or retain, any propetty or interest in property on account of such Claims.

4, Class 6: Subordinated 510(c) Claims

On or after the Effective Date, all Subordinated 510(c) Claims shall be deemed
climinated, cancelled and/or extinguished and each Holder thereof shall not be entitled to, and
shall not receive or retain, any property or interest in property on account of such Claims.

5. Class 7: Subordinated 510(b) Claims

On or after the Effective Date, all Subordinated 510(b) Claims shall be deemed
eliminated, cancelled and/or extinguished and each Holder thereof shall not be entitled to, and
shall not receive or retain, any property or interest in property on account of such Claims.
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D. Interests
1. Class 8: Interests

On the Effective Date, all Interests shall be cancelled and each Holder thereof shall not be
entitled to, and shall not receive or retain, any property or interest in property on account of such
Interests.

E. Special Provision Regarding Unimpaired Claims

Except as otherwise provided in the Plan, the Confirmation Order, any other order of the
Court or any document or agreement enforceable pursuant to the terms of the Plan, nothing shall
affect the rights and defenses, both legal and equitable, of the Debtors and/or the Liquidating
Trust with respect to any Unimpaired Claims, including, but not limited to, all rights with respect
to legal and equitable defenses to setoffs or recoupments against Unimpaired Claims.

F. Allowed Claims

Notwithstanding any provision herein to the contrary, the Disbursing Agent shall only
make Distributions to Holders of Allowed Claims. No Holder of a Disputed Claim shall receive
any Distribution on account thereof until (and then only to the extent that) its Disputed Claim
becomes an Allowed Claim. The Debtors and/or the Liquidating Trustee may, in their
discretion, withhold Distributions otherwise due hereunder to any Claimholder until the Claims
Objection Deadline, to enable a timely objection thereto to be filed. Any Holder of a Claim that
becomes an Allowed Claim after the Effective Date shall receive its Distribution in accordance
with the terms and provisions of the Plan and/or the Liquidating Trust Agreement, as applicable.

G. Special Provisions Regarding Insured Claims

Distributions under the Plan to each Holder of an Insured Claim shall be in accordance
with the treatment provided under the Plan for the Class in which such Insured Claim is
classified; provided, however, that the maximum amount of any Distribution under the Plan on
account of an Allowed Insured Claim shall be limited to an amount equal to: (a) the applicable
deductible or self-insured retention under the relevant insurance policy minus (b) any
reimbursement obligations of the Debtors to the insurance carrier for sums expended by the
insurance carrier on account of such Claim (including defense costs); provided further, however
that, to the extent that a Claimholder has an Allowed Insured Claim, the amount of which
exceeds the total coverage available from the relevant insurance policies of the Debtors, such
Claimholder shall have an Allowed General Unsecured Claim in the amount by which such
Allowed Insured Claim exceeds the coverage available from the relevant Debtor’s insurance
policies. Nothing in this Section shall constitute a waiver of any Cause of Action the Debtors
may hold against any Person or Entity, including the Debtors’ insurance carniers, or is intended
1o, shall or shall be deemed to preclude any Holder of an Allowed Insured Claim from secking
and/or obtaining a distribution or other recovery from any insurer of the Debtors in addition to
any Distribution such Holder may receive under the Plan; provided, however, that the Debtors do
not waive, and expressly reserve their rights to assert that any insurance coverage is property of
the Estates to which they are entitled.
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The Plan shall not expand the scope of, or alter in any other way, the obligations of the
Debtors’ insurers under their policies, and the Debtors’ insurers shall retain any and all defenses
to coverage that such insurers may have. The Plan shall not operate as a waiver of any other
Claims the Debtors’ insurers have asserted or may assert in any Proof of Claim or the Debtors’
rights and defenses to such Proofs of Claim.

ARTICLE IV

ACCEPTANCE OR REJECTION OF THE PLAN
A. Acceptance by an Impaired Class

In accordance with section 1126(c) of the Bankruptcy Code and except as provided in
section 1126(e) of the Bankruptcy Code, an Impaired Class of Claims shall have accepted the
Plan if the Plan is accepted by the Holders of at least two-thirds (2/3) in dollar amount and more
than one-half (1/2) in number of the Allowed Claims of such Class that have timely and properly
voted to accept or reject the Plan.

B. Presumed Acceptances by Unimpaired Classes

Classes | and 2 are Unimpaired by the Plan. Under section 1126(f) of the Bankruptcy
Code, such Claimholders are conclusively presumed to accept the Plan, and the votes of such
Claimholders shall not be solicited.

C. Classes Deemed to Reject Plan

Holders of Claims in Classes 5, 6 and 7 and Interest Holders in Class 8 are not entitled to
receive or retain any property under the Plan. Under section 1126(g) of the Bankruptcy Code,
such Claim and Interest Holders are deemed to reject the Plan, and the votes of such
Claimholders and Interest Holders shall not be solicited.

D. Impaired Classes of Claims Entitled to Vote

Because Claims in Classes 3 and 4 are Impaired under the Plan and Holders of such
Claims shall receive or retain property under the Plan, Holders of Claims in Classes 3 and 4 are
entitled to vote and shail be solicited with respect to the Plan.

E. Vacant Classes

Any Class or sub-Class of Claims or Interests that is not occupied as of the date of the
commencement of the Confirmation Hearing by at least one Allowed Claim or Allowed Interest,
as applicable, or at least one Claim or Interest, as applicable, temporarily Allowed under -
Bankruptcy Rule 3018, shall not be included for purposes of (i) voting on the acceptance or
rejection of the Plan and (ii) determining acceptance or rejection of the Plan by such Class under
section 1129(a)(8) of the Bankruptcy Code.
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F. Confirmation Pursuant to Section 1129(b) of the Bankruptcy Code

Because Classes 5, 6, 7 and 8 are deemed to reject the Plan, the Debtors shall (i) seek
confirmation of the Plan from the Court by employing the “cramdown” procedures set forth in
section 1129(b) of the Bankruptcy Code and/or (ii) modify the Plan in accordance with
Article XIL A hereof. The Debtors reserve the right to alter, amend, modify, revoke or withdraw
the Plan or any Plan Exhibit or schedule, including to amend or modify the Plan or such exhibits
or schedules to satisfy the requirements of section 1129(b) of the Bankruptcy Code, if necessary.

ARTICLE V

MEANS FOR IMPLEMENTATION OF THE PLAN
A, Substantive Consolidation
1. Consolidation of the Chapter 11 Estates

The Plan contemplates and is predicated upon entry of an order substantively
consolidating the Debtors’ Estates and Chapter 11 Cases for all purposes, including voting,
Distribution and Confirmation. On the Effective Date, (i) all Intercompany Claims between the
Debtors shall be eliminated, (ii) all assets and liabilities of the Affiliate Debtors shall be merged
or treated as if they were merged with the assets and liabilities of MacKeyser, (iii) any obligation
of a Debtor and any guarantee thereof by another Debtor shall be deemed to be one obligation of
MacKeyser, and any such guarantee shall be eliminated, (iv) the issued and outstanding shares of
stock and membership interests of the Affiliate Debtors shall be cancelled, (v) each Claim Filed
or to be Filed against any Debtor shall be deemed Filed only against MacKeyser and shall be
deemed a single Claim against and a single obligation of MacKeyser, and (vi) any joint or
several liability of the Debtors shall be deemed one obligation of MacKeyser. On the Effective
Date, and in accordance with the terms of the Plan and the consolidation of the assets and
liabilities of the Debtors, all Claims based upon guarantees of collection, payment or
performance made by one Debtor as to the obligations of another Debtor shall be released and of
no further force and effect.

The substantive consolidation effected pursuant to this Article V.A.1 of the Plan (x) shall
not affect the rights of any Holder of a Miscellaneous Secured Claim or the rights of HEP with
respect to the collateral securing its Claim and (y) shall not, and shall not be deemed to,
prejudice the Causes of Action, which shall survive entry of the Substantive Consolidation
Order, as if there had been no substantive consolidation.

2, Substantive Consolidation Order

The Plan shall serve as, and shall be deemed to be, a motion for entry of an order
substantively consolidating the Debtors’ Chapter 11 Cases. If no objection to substantive
consolidation is timely Filed and served by any Holder of an Impaired Claim affected by the Plan
as provided herein on or before the deadline to object to Confirmation of the Plan, or such other
date as may be fixed by the Court, the Substantive Consolidation Order (which may be the
Confirmation Order) may be approved by the Court. If any such objections are timely Filed and
served, a hearing with respect to the substantive consolidation of the Chapter 11 Cases and the
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objections thereto shall be scheduled by the Court, which hearing may, but is not required to,
coincide with the Confirmation Hearing.

B. Corporate Action
1. Merger and Dissolution of Debtors

On the Effective Date, (a) the members of the boards of directors and managers of the
Debtors shall be deemed to have resigned; (b) the Affiliate Debtors shall be deemed merged with
and into MacKeyser, without the necessity of any other or further actions to be taken by or on
behalf of the Debtors or payments to be made in connection therewith; and (c) following such
merger, MacKeyser shall be deemed dissolved for all purposes, without the necessity of any
ather or further actions to be taken by or on behalf of the Debtors or payments to be made in
connection therewith; provided, however, that the Debtors or the Liquidating Trust may execute
and file documents and take all other actions as they deem appropriate relating to the foregoing
corporate actions and, in such event, all applicable regulatory or governmental agencies shall
take all steps necessary to allow and effect the prompt merger and dissolution of the Debtors as
provided herein, without the payment of any fee, tax or charge and without need for the filing of
reports or certificates; provided further, however, that any actions by the Debtors or the
Liquidating Trust pursuant to the preceding sentence shall not modify, alter or otherwise affect
the merger and dissolution of the Debtors as of the Effective Date pursuant to this Section.

Moreover, on and after the Effective Date, the Debtors (i) shall be deemed to have
withdrawn their business operations from any state in which they were previously conducting, or
are registered or licensed to conduct, their business operations, and shall not be required to file
any document, pay any sum or take any other action in order to effectuate such withdrawal; and
(ii) shall not be liable in any manner to any taxing or other authority for franchise, business,
license or similar taxes accruing on or after the Effective Date.

Further, after the Effective Date, the Liquidating Trust may, in the name of the Debtors,
take such actions as may be necessary or appropriate to accomplish the purposes of the
Liquidating Trust, without supervision or approval by the Court and free of any restrictions of
the Bankruptcy Code or the Bankruptcy Rules, except as provided in the Plan or the
Confirmation Order.

2. Cancellation of Existing Securities and Agreements

Except as otherwise provided in the Plan, and in any contract, instrument or other
agreement or document created in connection with the Plan, on the Effective Date and
concurrently with the applicable Distributions made pursuant to Article III hereof, any
promissory notes, share certificates, whether for preferred or common stock (including treasury
stock), other instruments evidencing any Claims or Interests, other than a Claim that is being
Reinstated and rendered unimpaired, and all options, warrants, calls, rights, puts, awards,
commitments or any other agreements of any character to acquire such Interests shall be deemed
canceled and of no further force and effect, without any further act or action under any
applicable agreement, law, regulation, order or rule; provided, however, that nothing in the
foregoing shall apply to the Allowed DIP Facility Claim, the DIP Facility Termsheet, the Final
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DIP Order, the DIP Documents, or any other agreement or document related to any of the
foregoing, all of which documents, as modified by the Global Settlement Order, shall remain in
full force and effect notwithstanding anything to the contrary in this Plan, until the Allowed DIP
Facility Claim is satisfied in full and in Cash.

3. No Further Action

Each of the matters provided for under the Plan involving the organizational structure of
the Debtors or corporate or limited liability company action to be taken by or required of the
Debtors shall, as of the Effective Date, be deemed to have occurred and be effective as provided
herein, and shall be authorized and approved in all respects without any requirement of further
action by any Person or Entity, including but not limited to, the Liquidating Trustee, Holders of
Claims or Interests against or in the Debtors, or directors, managers or officers of the Debtors.

4. . Effectuating Documents; Further Transactions

Any appropriate officer of MacKeyser shail be authorized to execute, deliver, file or
record such contracts, instruments, releases, indentures and other agreements or documents, and
take such actions as may be necessary or appropriate to effectuate and further evidence the terms
and conditions of the Plan. The secretary of MacKeyser shall be authorized to certify or attest to
any of the foregoing actions.

C. Books and Records; Privilege Matters

L. Legal Representation of the Debtors and Committee After the
Effective Date

Upon the Effective Date, the attorney-client relationship between (i) the Debtors and their
current counsel, Cole Schotz P.C., and (ii) the Committee and its current counsel, Cooley LLP
and Klehr Harrison Harvey Branzburg LLP, shall be deemed terminated. No successor to the
Debtors and/or the Committee, whether under this Plan or otherwise, including but not limited to
the Liquidating Trust and/or the Liquidating Trust Committee shall be deemed to succeed to the
attorney-client relationship that currently exists between the Debtors and its counsel and the
Committee and its counsel. Subject only to the applicable ethical rules governing attorneys, their
receipt of confidential information and their relationship with former clients, current counsel! for
the Debtors shall not be precluded from representing any party in any action that might be
brought by or against the Liquidating Trust. Similarly, subject only to the applicable ethical
rules governing attorneys, their receipt of confidential information and their relationship with
former clients, current counsel and other professionals for the Committee shall not be preciuded
from representing the Liquidating Trust or any other party in any action that might be brought by
or against any former individual members of the Committee.

2. Transfer of Debtors’ Books and Records

On or before the Effective Date, the Debtors shall transfer their Books and Records to the
Liquidating Trust.
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3. Transfer of Evidentiary Privileges; Document Requests

Notwithstanding anything to the contrary herein, on the Effective Date, the Liquidating
Trustee shall succeed to the evidentiary privileges, including attorney-client privilege, formerly
held by the Debtors. Privileged communications may be shared among the Liquidating Trustee
and the Liquidating Trust Committee without compromising the privileged nature of such
communications, in accordance with the “joint interest” doctrine.

Accordingly, to the extent that documents are requested from current counsel to the
Debtors by any Person or Entity, after the Effective Date, only the Liquidating Trustee shall have
the ability to waive such attorney-client or other privileges. In addition, current counsel to the
Debtors shall have no obligation to produce any documents currently in its possession as a result
of or arising in any way out of its representation of the Debtors unless (i) the Person or Entity
requesting such documents serves its request on the Liquidating Trustee; (ii) the Liquidating
Trustee consents in writing to such production and any waiver of the attorney-client or other
privilege such production might cause; and (iii) the Liquidating Trustee or the Person or Entity
requesting such production agrees to pay the reasonable costs and expenses incurred by current
counsel for the Debtors in connection with such production.

Similarly, upon the Effective Date, the Liquidating Trust Committee shall succeed to the
evidentiary privileges, including attorney-client privilege, formerly held by the Committee.
Accordingly, to the extent that documents are requested from current counsel to the Committee
by any Person or Entity, after the Effective Date, only the Liquidating Trust Committee shall
have the ability to waive such attomey-client or other privileges. In addition, current counsel to
the Committee shall have no obligation to produce any documents currently in their possession
as a result of or arising in any way out of their representation of the Committee unless (i) the
Person or Entity requesting such documents serves its request on the Liquidating Trust
Committee; (ii) the Liquidating Trust Committee consents in writing to such production and any
waiver of the attorney-client privilege or other privilege such production might cause; and (iii)
the Liquidating Trust Committee, or the Person or Entity requesting such production, agrees to
pay the reasonable costs and expenses incurred by current counsel for the Committee in
connection with such production.

Unless the Court orders otherwise, upon the second (2nd) anniversary of the termination
of the Liquidating Trust Agreement, any and all documents in the possession of the Debtors’
current counsel and the Committee’s current counsel as a result of or arising in any way out of
their representation of the Debtors and/or the Committee, respectively, shall be deemed
destroyed and no Person or Entity shall be entitled to obtain such documents.

D. Creditors’ Committee and Liquidating Trust Committee
1. Dissolution of the Committee

The Committee shall continue in existence untii the Effective Date to exercise those
powers and perform those duties specified in section 1103 of the Bankruptcy Code and shall
perform such other duties as it may have been assigned by the Court prior to the Effective Date.
On the Effective Date, the Committee shall be dissolved and its members shall be deemed _
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released of all their duties, responsibilities and obligations in connection with the Chapter 11
Cases or the Plan and its implementation, and the retention or employment of the Committee’s
attorneys, financial advisors and other agents shall terminate, éxcept with respect to (i) all
Professional Fee Claims and (ii) any appeals of the Confirmation Order. All expenses of
Committee members and the reasonable fees and expenses of their Professionals through the
Effective Date shall be paid in accordance with the terms and conditions of the Professional Fee
Order, subject to the terms of the Global Settlement. For the avoidance of doubt, and
notwithstanding anything in this Plan or the Global Settlement, no member of the Committee
shall be reimbursed for any attorneys’ fees and expenses incurred by such member except by
order of the Court upon a separate application filed by such member and following a hearing
upon proper notice. Professionals employed by the Creditors’ Committee shall be entitled to
reasonable compensation and reimbursement of actual, necessary expenses for post-Effective
Date activities, including the preparation, filing and prosecution of final fee applications, subject
to the terms of the Global Settlement.

2. Creation of Liquidating Trust Committee and Procedures
Related Thereto

The Liquidating Trust Commitiee shall consist of three members: one member appointed
by the Committee; one member appointed by HEP; and one member jointly appointed by the
Committee and HEP. The Debtors or the Committee shall file a notice on a date that is not less
than ten (10) days prior to the hearing to consider confirmation of the Plan designating the
Persons or Entities that have been selected to serve on the Liquidating Trust Committee. Each
member of the Liquidating Trust Committee shall be entitled to vote on all matters in accordance
with the terms of the Liquidating Trust Agreement. Members of the Liquidating Trust
Committee shall serve without compensation, but shall be entitled to reimbursement of
reasonable expenses.

3. Standing of the Liquidating Trust Committee

The Liquidating Trust Committee shall have independent standing to appear and be heard
in the Court as to any maiter relating to the Plan, the Liquidating Trust Agreement or the Estates,
including any matter as to which the Court has retained jurisdiction pursuant to Article XI of the
Plan.

4. Function and Duration of the Liquidating Trust Committee

The Liquidating Trust Committee shall have the rights and responsibilities set forth in the
Plan and the Liquidating Trust Agreement, including instructing and supervising the Liquidating
Trustee with respect to its responsibilities under this Plan and the Liquidating Trust Agreement.
The Liquidating Trust Committee shall remain in existence until such time as the final
Distributions under the Liquidating Trust Agreement have been made, as set forth more fully in
the Liquidating Trust Agreement,
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S. Indemnification of Liquidating Trustee and Liquidating Trust
Committee

The Indemnified Persons shall be held harmless and shall not be liable for actions taken
or omitted in their capacity as, or on behalf of, the Liquidating Trust, Liquidating Trust
Committee or Liquidating Trustee (as applicable), except those acts that are determined by Final
Order of the Court to have arisen out of their own intentional fraud, willful misconduct or gross
negligence. Each Indemnified Person shall be entitled to be indemnified, held harmless and
reimbursed for fees and expenses including, without limitation, reasonable attorney’s fees, which
such Persons and Entities may incur or may become subject to or in connection with any action,
suit, proceeding or investigation that is brought or threatened against such Persons or Entities in
respect of that Person’s or Entity’s actions or inactions regarding the implementation or
administration of this Plan, or the discharge of their duties under the Plan or Liquidating Trust
Agreement, except for any actions or inactions that are determined by Final Order of the Court to
have arisen from intentional fraud, willful misconduct or gross negligence. Any Claim of the
Indemnified Persons to be indemnified, held harmless or reimbursed shall be satisfied solely
from the Liquidating Trust Assets, Liquidating Trust Proceeds and any applicable insurance
coverage.

6.  Recusal of Liquidating Trust Committee Members

A Liquidating Trust Committee member shall recuse itself from any decisions or
deliberations regarding actions taken or proposed to be taken by the Liquidating Trustee with
respect to the Claims, Causes of Action or rights of such Liquidating Trust Committee member,
the entity appointing such Liquidating Trust Committee member, or any affiliate of the
foregoing.

E. The Liquidating Trust
1. Establishment and Administration of the Liquidating Trust

(a) On the Effective Date, the Liquidating Trust shall be established pursuant
to the Liquidating Trust Agreement for the purpose of, among other things, (i) investigating and,
if appropriate, pursuing Liquidating Trust Claims, (ii) administering and pursuing the
Liquidating Trust Assets, (iii) resolving all Disputed Claims and any Claim objections pending
as of the Effective Date and (iv) making Distributions from the Liquidating Trust to Holders of
Aliowed Claims as provided for in the Plan and/or the Liquidating Trust Agreement.

(b)  Upon execution of the Liquidating Trust Agreement, the Liquidating
Trustee shall be authorized to take all steps necessary to complete the formation of the
Liquidating Trust. The Liquidating Trust shall be administered by the Liquidating Trustee in
accordance with the Liquidating Trust Agreement.

(c) It is intended that the Liquidating Trust be classified for federal income
tax purposes as a “liquidating trust” within the meaning of Treasury Regulations Section
301.7701-4(d) and as a “grantor trust” within the meaning of Sections 671 through 679 of the
Internal Revenue Code. In furtherance of this objective, the Liquidating Trustee shall, in its
business judgment, make continuing best efforts not to unduly prolong the duration of the
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Liquidating Trust. All Liquidating Trust Assets held by the Liquidating Trust on the Effective
Date shall be deemed for federal income tax purposes to have been distributed by the Debtors to
Holders of Allowed Claims and then contributed by such Holders to the Liquidating Trust in
exchange for the Liquidating Trust Interests. All Holders of Allowed Claims have agreed to use
the valuation of the Liquidating Trust Assets transferred to the Liquidating Trust as established
by the Liquidating Trustee for all federal income tax purposes. The beneficiaries under the
Liquidating Trust shall be treated as the deemed owners of the Liquidating Trust. The
Liquidating Trust shall be responsible for filing information on behalf of the Liquidating Trust as
grantor trust pursuant to Treasury Regulation Section 1.671-4(a).

2. Assets of the Liquidating Trust

On the Effective Date, or as soon as reasonably practicable thereafter, the Debtors shall
transfer and assign to the Liquidating Trust all of their right, title and interest in and to all of the
Liquidating Trust Assets, and in accordance with section 1141 of the Bankruptcy Code, all such
assets shall automatically vest in the Liquidating Trust free and clear of all Claims and liens,
subject only to the DIP Liens and HEP Prepetition Liens, the Allowed Claims of the Holders of
Liquidating Trust Interests as set forth in the Plan and the expenses of the Liquidating Trust as
set forth herein and in the Liquidating Trust Agreement. Thereupon, the Debtors shall not have
any interest in or with respect to the Liquidating Trust Assets.

To the extent not already transferred and assigned to the Debtors, on the Effective Date,
or as soon as reasonably practicable thereafter, HEP shall transfer and assign to the Liquidating
Trust all of the right, title and interest in and to all of the HEP Actions, which actions, upon
transfer, shall be subject only to the DIP Liens and HEP Prepetition Liens, the Allowed Claims
of the Holders of Liquidating Trust Interests as set forth in the Plan and the expenses of the
Liquidating Trust as set forth herein and in the Liquidating Trust Agreement.

3. Other Funds to be Transferred to the Liquidating Trust

Pursuant to Article V.G.1 of the Plan, on or before the Effective Date, the Debtors shall
transfer to the Liquidating Trust Cash in the amount of the Professional Fee Estimate, which
Cash shall be used by the Liquidating Trustee to fund the Professional Fee Reserve.

Pursuant to Article V.G.2 of the Plan, on or before the Effective Date, the Debtors shall
transfer to the Liquidating Trust Cash in the amount of the Administrative Claims Estimate,
which Cash shall be used by the Liquidating Trustee to fund the Administrative Claims Reserve.

The Liquidating Trust Assets transferred by the Debtors and HEP to the Liquidating
Trust shall at all times remain subject to the DIP Liens and HEP Prepetition Liens, without the

necessity for an account control agreement, financing statement or any other action or filing by
HEP.

4. Rights and Powers of the Liquidating Trust and the
Liquidating Trustee

(a) The Liquidating Trustee shall be deemed the Estates’ representative in
accordance with section 1123 of the Bankruptcy Code and shall have all the rights and powers
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set forth in the Liquidating Trust Agreement, including, without limitation, the powers of a
trustee under sections 704 and 1106 of the Bankruptcy Code and Rule 2004 of the Bankruptcy
Rules and the right to, with the consent of the Liquidating Trust Committee, (i) effect all actions
and execute all agreements, instruments and other documents necessary to implement the
provisions of the Plan and the Liquidating Trust Agreement; (ii) prosecute, settle, abandon or
compromise any Liquidating Trust Claims; (iii) make Distributions contemplated by the Plan and
the Liquidating Trust Agreement; (iv) establish and administer any necessary reserves that may
be required, including the Disputed Claims Reserve, the Administrative Claims Reserve and the
Professional Fee Reserve; (v) object to Disputed Claims and, without Court approval, settle,
compromise, withdraw or resolve in any manner such objections; (vi) employ and compensate
professionals (including professionals previously retained by the Debtors and/or the Committee),
provided, however, that any such compensation shall be made only out of the Liquidating Trust
Assets and Liquidating Trust Proceeds; and (vii) file all federal, state and local tax returns if
necessary.

(b)  The Liquidating Trustee has full authority to take any steps necessary to
administer the Liquidating Trust Agreement, including without limitation, the duty and
obligation to liquidate Liquidating Trust Assets, to make Distributions therefrom in accordance
with the provisions of this Plan and to pursue, settle or abandon any Liquidating Trust Claims, all
in accordance with the Liquidating Trust Agreement.

S. Liquidating Trust Interests

(a) On the Effective Date, each Holder of an Allowed Claim shall, by
operation of the Plan, receive a Liquidating Trust Interest representing the right of such Holder to
receive Distributions from the Liquidating Trust in accordance with the Liquidating Trust
Agreement and Liquidating Trust Waterfall. Liquidating Trust Interests shall be reserved for
Holders of Disputed Claims and issued by the Liquidating Trust to, and held by the Liquidating
Trustee in, the Disputed Claims Reserve pending allowance or disallowance of such Claims. No
other entity shall have any interest, legal, beneficial or otherwise, in the Liquidating Trust Assets
upon the assignment and transfer of such assets to the Liguidating Trust.

As set forth in the Liquidating Trust Agreement, Distributions from the Liquidating Trust
on account of Liquidating Trust Interests shall be made from the Liquidating Trust Assets and
Liquidating Trust Proceeds afer paying, reserving against or satisfying, among other things, the
operating and administrative expenses of the Liquidating Trust, including but not limited to all
costs, expenses and obligations incurred by the Liquidating Trustee (or professionals who may
be employed by the Liquidating Trustee in administering the Liguidating Trust) in carrying out
their responsibilities under the Liquidating Trust Agreement, or in any manner connected,
incidental or related thereto, subject to the Liquidating Trust Budget.

(by  The Liquidating Trust [nterests shall be uncertificated and shall be
nontransferable except upon death of the Holder or by operation of law. Holders of Liquidating
Trust Interests, in such capacity, shall have no voting rights with respect to such interests. The
Liquidating Trust shall have a term of five (5) years from the Effective Date, without prejudice
to the rights of the Liquidating Trust Committee to extend such term conditioned upon the
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Liquidating Trust not becoming subject to the Securities Exchange Act of 1934 (as now in effect
or hereafter amended).

6. Appointment of a Liquidating Trustee

(a)  The Liquidating Trustee has been jointly designated by the Debtors, the
Committee and HEP as Thomas J. Allison, the Debtors’ current Chief Executive Officer. The
appointment of the Liquidating Trustee shall be approved in the Confirmation Order, and such
appointment shall be as of the Effective Date, The Liquidating Trustee shall have and perform
all of the duties, responsibilities, rights and obligations set forth in the Plan and Liquidating Trust
Agreement.

{b) The Liquidating Trustee shall not be obligated to obtain a bond but may
do so, in his sole discretion, in which case the expense incurred by such bonding shall be paid by
the Liquidating Trust.

(c) The Liquidating Trustee, the members of the Liquidating Trust Committee
and their professionals shall be exculpated and indemnified pursuant to and in accordance with
the terms of the Plan and Liquidating Trust Agreement.

7. Distributions to Holders of Allowed Claims

(a) Distributions to Holders of Allowed Administrative Claims. On or as
soon as reasonably practicable after the later of (i} the Distribution Date or (ii) the date an
Administrative Claim becomes an Allowed Administrative Claim, the Liquidating Trustee shall
make the Distribution required to be made under Article I11.A.2 of the Plan to the Holder of such
Allowed Administrative Claims from the Administrative Claims Reserve or, if there are
insufficient funds in the Administrative Claims reserve to make such Distribution, from the
Liquidating Trust Proceeds in accordance with the Liquidating Trust Waterfall.

(b)  Distributions to Holders of Other Allowed Claims. For all Allowed
Claims other than Allowed Administrative Claims, the Liquidating Trustee shall make the
Distributions required to be made under Article III of the Plan to Holders of such Allowed
Claims from the Liquidating Trust Proceeds in accordance with the Liquidating Trust Waterfall.
Each such Distribution shall be made on the Periodic Distribution Date determined in the
discretion of the Liquidating Trustee subject to oversight and reporting by the Liquidating Trust
Committee. The Liquidating Trustee shall not make any Distributions of Liquidating Trust
Assets or Liquidating Trust Proceeds to the beneficiaries under the Liquidating Trust unless the
Liquidating Trustee retains and reserves in the Disputed Claims Reserve such amounts as are
required under Article VI.H.3 of the Plan.

{(c) Distributions After Allowance of a Disputed Claim. Upon a Disputed
Claim becoming an Allowed Claim, the Liquidating Trustee shall distribute to the Holder
thereof, from the Disputed Claims Reserve at the time of the next Periodic Distribution Date,
such amount of Cash as would have been distributed to such Holder if its Claim had been an
Allowed Claim on the Effective Date.
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(d)  Final Distributions. The Liquidating Trust shall be dissolved and its
affairs wound up and the Liquidating Trustee shall make the final Distributions, upon the earlier
of (i) the date which is five (5) years after the Effective Date; and (ii) that date when, (A) in the
reasonable judgment of the Liquidating Trustee, substantially all of the assets of the Liquidating
Trust have been liquidated and there are no substantial potential sources of additional Cash for
Distribution, and (B) there remain no substantial Disputed Claims. Notwithstanding the
foregoing, on or prior to such termination, the Court, upon motion by a party in interest, may
extend the term of the Liquidating Trust for one or more finite terms based upon the particular
facts and circumstances present at that time, if an extension is necessary to the liquidating
purpose of the Liquidating Trust. The date on which the Liguidating Trustee determines that all
obligations under the Plan and Liquidating Trust Agreement have been satisfied is referred to as
the “Liquidating Trust Termination Date.” On the Liquidating Trust Termination Date, the
Liquidating Trustee shall, to the extent not already done, request that the Court enter an order
closing the Bankruptcy Cases.

{e) Until the Allowed DIP Facility Claim has been paid in full and in Cash,
the Liquidating Trustee shall make quarterly distributions from the Liquidating Trust in
accordance with the Liquidating Trust Waterfall to the extent more than $100,000 in Cash is
available from Liquidating Trust Assets for distribution.

8. Reporting Requirement of Liquidating Trust

The Liquidating Trust’s formation documents shall require that financial statements or
similar reports of the Liquidating Trust be sent to all Holders of Liquidating Trust Interests on an
annual basis.

F. No Revesting of Assets in Debtors

The property of the Debtors’ Estates shall not be vested in the Debtors on or following
the Effective Date, but shall be vested in the Liquidating Trust and continue to be subject to the
jurisdiction of the Court following confirmation of the Plan until such property is distributed to
Holders of Allowed Claims in accordance with the provisions of the Plan, the Liquidating Trust
Agreement and the Confirmation Order.

G. Accounts and Reserves
1. Professional Fee Reserve

On or before the Effective Date, the Debtors shall transfer to the Liquidating Trust Cash
in the Amount of the Professional Fee Estimate, which Cash shall be used by the Liquidating
Trustee to fund the Professional Fee Reserve. The Cash so transferred shall not be used for any
purpose other than to pay Allowed Professional Fee Claims and shall at all times remain subject
to the first-priority pertected security interests and liens of HEP without the necessity for an
account control agreement, financing statement or any other action or filing by HEP. The
Liquidating Trustee (i) shall segregate and shall not commingle the Cash held in the Professional
Fec Reserve and (ii) subject to the terms and conditions of the Plan and the Liquidating Trust
Agreement, shall pay each Professional Fee Claim of a Professional employed by the Debtors or
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the Committee, on or as soon as reasonably practicable after the date such Claim becomes an
Allowed Claim, upon entry of a Final Order allowing such Claim. After all Professional Fee
Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid by the
Liquidating Trust, any remaining Cash in the Professional Fee Reserve shall become a
Liquidating Trust Asset. Only Professionals employed in the Chapter 11 Cases by the Debtors or
the Committee shall be entitied to payment from the Professional Fee Reserve.

Subject to the Liquidating Trust Budget, the Professionals employed by the Debtors and
the Committee, as applicable, shall be entitled to reasonable compensation and reimbursement of
actual, necessary expenses for post-Effective Date activities, including the preparation, filing and
prosecution of final fee applications, upon the submission of invoices to the Liquidating Trustee
for payment from the Professional Fee Reserve. Any time or expenses incurred in the
preparation, filing and prosecution of final fee applications shall be disclosed by each
Professional in its final fee application and shall be subject to approval of the Court.

2. _ Administrative Claims Reserve

On or before the Effective Date, the Debtors shall transfer to the Liquidating Trust Cash
in the Amount of the Administrative Claims Estimate, which Cash shall be used by the
Liquidating Trustee to fund the Administrative Claims Reserve. The Cash so transferred shall
not be used for any purpose other than to pay Allowed Administrative Claims (except
Professional Fee Claims, which shall be paid from the Professional Fee Reserve) and shall at all
times remain subject to the first-priority perfected security interests and liens of HEP without the
necessity for an account control agreement, financing statement or any other action or filing by
HEP. The Liquidating Trustee (i) shall segregate and shall not commingle the Cash held in the
Administrative Claims Reserve and (ii) subject to the terms and conditions of the Plan and the
Liquidating Trust Agreement, shall pay each Administrative Claim (except Professional Fee
Claims, which shall be paid from the Professional Fee Reserve) on or as soon as reasonably
practicable after the date such Claim becomes an Allowed Claim. After all Administrative
Claims (except Professional Fee Claims) are Allowed or Disallowed and the Allowed amounts of
such Claims are paid by the Liquidating Trust, any remaining Cash in the Administrative Claims
Reserve shall become a Liquidating Trust Asset.

3. Other Reserves

The Liquidating Trust shall establish and administer any other necessary reserves that
may be required under the Plan or Liquidating Trust Agreement, including the Disputed Claims
Reserve.

H. Exemption from Certain Transfer Taxes

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant to
the Plan shall not be subject to any document recording tax, stamp tax, conveyance fee,
intangibles or similar tax, mortgage tax, real estate transfer tax, mortgage recording tax or other
similar tax or governmental assessment, and the Confirmation Order shall direct the appropriate
state or local governmental officials or agents to forego the collection of any such tax or
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governmental assessment and to accept for filing and recordation instruments or other documents
without the payment of any such tax or governmental assessment.

L Applicability of Sections 1145 and 1125(e) of the Bankruptcy Code

Under section 1145 of the Bankruptcy Code, the issuance of the Liquidating Trust
Interests under the Plan shall be exempt from registration under the Securities Act of 1933, as
amended, and all applicable state and local laws requiring registration of securities. If the
Liquidating Trustee determines, with the advice of counsel, that the Liquidating Trust is required
to comply with the registration and reporting requirements of the Securities and Exchange Act of
1934, as amended, or the Investment Company Act of 1940, as amended, then the Liquidating
Trustee shall take any and all actions to comply with such reporting requirements and file
necessary periodic reports with the Securities and Exchange Commission.

J. Preservation of Causes of Action

In accordance with section 1123(b) of the Bankruptcy Code, the Liquidating Trust shall
retain and may enforce all rights to commence and pursue, as appropriate, the Liquidating Trust
Claims, including without limitation any Causes of Action against the Investigation Parties, and
the Liquidating Trust’s rights to commence, prosecute or settle such Liquidating Trust Claims
shall be preserved notwithstanding the occurrence of the Effective Date or the dissolution of the
Debtors. The Liquidating Trust may pursue such Liquidating Trust Claims, as appropriate, in
accordance with the best interests of the Liquidating Trust beneficiaries. No Entity may rely on
the absence of a specific reference in the Plan or the Disclosure Statement to any Liquidating
Trust Claims against them as any indication that the Liquidating Trust shall not pursue any and
all available Liquidating Trust Claims against them. The Liquidating Trust expressly reserves all
rights to prosecute any and all Liquidating Trust Claims against any Entity, except as otherwise
expressly provided in the Plan. Unless any Liquidating Trust Claims against an Entity are
expressly waived, relinquished, exculpated, released, compromised or settled in the Plan or a
Court order, the Liquidating Trust expressly reserves all Liquidating Trust Claims for later
adjudication, and, therefore, no preclusion doctrine, including the doctrines of res judicata,
collateral estoppel, issue preclusion, claim preclusion, estoppels (judicial, equitable or otherwise)
or laches, shall apply to such Liquidating Trust Claims upon, after or as a consequence of the
Confirmation or Consummation.

The substantive consolidation of the Debtors and their Estates pursuant to the
Confirmation Order and Article V.A of this Plan shall not, and shall not be deemed to, prejudice
any of the Liquidating Trust Claims, which shall survive entry of the Confirmation Qrder for the
benefit of the Debtors and their Estates, and, upon the Effective Date, for the benefit of the
Liquidating Trust.

K. Effectuating Documents; Further Transactions

The Liquidating Trustee, subject to the terms and conditions of this Plan and the
Liquidating Trust Agreement, shall be authorized to execute, deliver, file or record such
contracts, instruments, releases, indentures and other agreements or documents, and take such
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actions as may be necessary or appropnate to effectuate and further evidence the terms and
conditions of the Plan,

ARTICLE VI

PROVISIONS GOVERNING DISTRIBUTIONS
A. Limitations on Distributions on Allowed Claims

Distributions to be made on account of Claims that are Allowed Claims as of the
Effective Date or become Allowed Claims thereafter shall be made by the Disbursing Agent
pursuant to the terms and conditions of this Plan and the Liquidating Trust Agreement.
Notwithstanding any other provision of the Plan to the contrary, no Distribution shall be made on
account of any Allowed Claim or portion thereof that (i) has been satisfied after the Petition
Date; (ii) is listed in the Schedules as contingent, unliquidated, disputed or in a zero amount, and
for which a Proof of Claim has not been timely filed; or (iii) is evidenced by a Proof of Claim
that has been amended by a subsequently filed Proof of Claim.

B. Disbursing Agent

The Disbursing Agent shall make all Distributions required under this Plan, subject to the
terms and provisions of this Plan and the Liguidating Trust Agreement. If the Disbursing Agent
is an independent third party designated to serve in such capacity, such Disbursing Agent shall
receive, without further Court approval, reasonable compensation from the Liquidating Trust for
distribution services rendered pursuant to the Plan and reimbursement of reasonable out-of-
pocket expenses. No Disbursing Agent shall be required to give any bond or surety or other
security for the performance of its duties. The Disbursing Agent shall be authorized and directed
to rely upon the Debtors’ books and records and the Liquidating Trust’s representatives and
professionals in determining Allowed Claims not entitled to Distributions under the Plan in
accordance with the terms and conditions of this Plan.

C. Delivery of Distributions and Undeliverable or Unclaimed Distributions
1. Delivery of Distributions in General

Distributions to Holders of Allowed Claims shall be made by the Disbursing Agent (a) at
the addresses set forth on the Proofs of Claim filed by such Holders (or at the last known
addresses of such Holders if no Proof of Claim is filed or if the Debtors have been notified of a
change of address), (b) at the addresses set forth in any written notices of address changes
delivered to the Disbursing Agent after the date of any related Proof of Claim, after sufficient
evidence of such addresses as may be requested by the Disbursing Agent is provided, (c) at the
addresses reflected in the Schedules if no Proof of Claim has been filed and the Disbursing
Agent has not received a written notice of a change of address, (d) at the addresses set forth in
the other records of the Debtors or the Disbursing Agent at the time of the Distribution or (e) in
the case of the Holder of a Claim that is governed by an agreement and is administered by an
agent or servicer, at the addresses contained in the official records of such agent or servicer.
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In making Distributions under the Plan, the Disbursing Agent may rely upon the accuracy
of the Claims register maintained by the Claims Agent in the Chapter 11 Cases, as modified by
any Final Order of the Court disallowing Claims in whole or in part.

2. Undeliverable and Unclaimed Distributions

If the Distribution to any Holder of an Allowed Claim is returned to the Disbursing Agent
as undeliverable or is otherwise unclaimed, no further Distributions shall be made to such Holder
unless and until the Disbursing Agent is notified in writing of such Holder’s then-current address
and such Holder provides sufficient evidence of such address as may be requested by the
Disbursing Agent, at which time all missed Distributions shall be made to such Holder without
interest, subject to the time limitations set forth below. Amounts in respect of undeliverable
Distributions made by the Disbursing Agent shall be returned to the Disbursing Agent until such
Distributions are claimed. The Disbursing Agent shall segregate and, with respect to Cash,
deposit in a segregated account designated as an unclaimed Distribution reserve undeliverable
and unclaimed Distributions for the benefit of all such similarly-situated Persons or Entities until
such time as a Distribution becomes deliverable or is claimed, subject to the time limitations set
forth below.

Any Holder of an Allowed Claim that does not assert a claim pursuant to this Plan for an
undeliverable or unclaimed Distribution within six (6) months after the date such Distribution
was retumed undeliverable shall be deemed to have forfeited its Claim for such undeliverable or
unclaimed Distribution and shall be forever barred and enjoined from asserting any such claim
for an undeliverable or unclaimed Distribution against the Debtors and their Estates, the
Liquidating Trustee, the Liquidating Trust, the Liquidating Trust Committee and their respective
agents, attorneys, representatives, employees or independent contractors, and/or any of its or
their property. In the case of undeliverable or unclaimed Distributions on account of
Administrative Claims, any Cash otherwise reserved for undeliverable or unclaimed
Distributions shall revert to the Administrative Claims Reserve. In the case of undeliverable or
unclaimed Distributions on account of Liquidating Trust Interests, any Cash otherwise reserved
for undeliverable or unclaimed Distributions shall revert to the Liquidating Trust, and all title to
and all beneficial interests in the Liquidating Trust Assets represented by any such undeliverable
Distributions shall revert to and/or remain in the Liquidating Trust and shall be distributed in
accordance with Article IV of the Liquidating Trust Agreement and the Plan. The reversion of
such Cash to the Administrative Claims Reserve or the Liquidating Trust, as applicable, shall be
free of any restrictions thereon and notwithstanding any federal or state escheat laws to the
contrary and shall be treated in accordance with the terms of this Plan andthe Liquidating Trust
Agreement. Nothing contained in this Plan or the Liquidating Trust Agreement shall require the
Debtors, the Liquidating Trust, the Ligquidating Trustee or any Disbursing Agent to attempt to
locate any Holder of an Allowed Claim.

D. Means of Cash Payment
Cash payments made pursuant to this Plan shall be in U.S. dollars and shall be made at

the option and in the sole discretion of the Disbursing Agent by (i) checks drawn on or (ii) wire
transfers from a domestic bank selected by the Disbursing Agent. In the case of foreign
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creditors, Cash payments may be made, at the option of the Disbursing Agent, in such funds and
by such means as are necessary or customary in a particular jurisdiction.

E. Interest on Claims

Unless otherwise specifically provided for in this Plan or the Confirmation Order, or
required by applicable bankruptcy law, postpetition interest shall not accrue or be paid on any
Claims, and no Claimholder shall be entitled to interest accruing on or after the Petition Date on
any Claim. Interest shall not accrue or be paid upon any Disputed Claim in respect of the period
from the Petition Date to the date a final Distribution is made thereon if and after such Disputed
Claim becomes an Allowed Claim.

F. Withholding and Reporting Requirements

In accordance with section 346 of the Bankruptcy Code and in connection with the Plan
and all Distributions hereunder, the Disbursing Agent shall, to the extent applicable, comply with
all withholding and reporting requirements imposed by any federal, state, provincial, local or
foreign taxing authority. The Disbursing Agent shall be authorized to take any and all actions
necessary and appropriate to comply with such requirements.

All Distributions hereunder shall be subject to withholding and reporting requirements.
As a condition of making any Distribution under the Plan, each Entity holding an Allowed Claim
is required to provide any information necessary in writing, including returning W-9 statements,
to effect the necessary information reporting and withholding of applicable taxes with respect to
Distributions to be made under the Plan as the Disbursing Agent may request. The Disbursing
Agent shall be entitled in its sole discretion to withhold any Distributions to a Holder of an
Allowed Claim who fails to provide tax identification or social security information within the
timeframe requested in writing by the Disbursing Agent to such Holder of an Allowed Claim,
which timeframe shall not be less than 30 days. The Distribution to any Holder of an Allowed
Claim that fails to timely respond to the Dishursing Agent shall be treated as an
undeliverable or unclaimed Distribution pursuant to Article VI.C.2 of the Plan.

Notwithstanding any other provision of this Plan, each entity receiving a Distribution
pursuant to this Plan shall have sole and exclusive responsibility for the satisfaction and payment
of tax obligations on account of any such Distribution.

G. Setoffs

Subject to the terms and conditions of the Liquidating Trust Agreement, the Debtors
and/or the Liquidating Trust may, but shall not be required to, set off against any Claim and the
payments or other Distributions to be made under the Plan on account of the Claim, claims of
any nature whatsoever that the Debtors may have against the Holder thereof, provided that any
such right of setoff that is exercised shall be allocated, first, to the principal amount of the related
Claim, and thereafter to any interest portion thereof, but neither the failure to do so nor the
allowance of any Claim hereunder shall constitute a waiver or release by the Debtors and/or the
Liquidating Trust of any such claim that the Debtors may have against such Holder.
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H. Procedure for Treating and Resolving Disputed, Contingent and/or
Unliquidated Claims

1. Objection Deadline; Prosecution of Objections

Except as set forth in the Plan with respect to Professional Fee Claims and Administrative
Claims, all objections to Claims must be filed and served on the Holders of such Claims by the
Claims Objection Deadline, as the same may be extended by the Court. If an objection has not
been filed to a Proof of Claim or the Schedules have not been amended with respect to a Claim
that (i) was Scheduled by the Debtors but (ii) was not Scheduled as contingent, unliquidated
and/or disputed, by the Claims Objection Deadline, as the same may be extended by order of the
Court, the Claim to which the Proof of Claim or Scheduled Claim relates shall be treated as an
Allowed Claim if such Claim has not been Allowed earlier. Notice of any motion for an order
extending the Claims Objection Deadline shall be required to be given only to those Persons or
Entities that have requested notice in the Chapter 11 Cases in accordance with Bankruptcy Rule
2002.

Subject to any reporting to the Liquidating Trust Committee that may be required under
the Liquidating Trust Agreement, and notwithstanding any requirements that may be imposed
pursuant to Bankruptcy Rule 9019, on and after the Effective Date, the I.iquidating Trust shall
have the authority to: (1) file, withdraw or litigate to judgment objections to and requests for
estimation of Claims; (2) settle or compromise any Disputed Claim without any further notice to
or action, order or approval by the Court; and (3) administer and adjust the Claims register (o
reflect any such settlements or compromises without any further notice to or action, order or
approval by the Court; provided, however, that the objection to and settlement of Professional
Fee Claims shall not be subject to this Article VI.H, but rather shall be governed by Article IX.A
of the Plan. In the event that any objection filed by the Debtors or the Committee remains
pending as of the Effective Date, the Liquidating Trustee shall be deemed substituted for the
Debtors or the Committee, as applicable, as the objecting party. Nothing in this paragraph shall
affect the U.S. Trustee’s right to object to claims (including Administrative Claims and
Professional Fee Claims), and such right is fully reserved.

The Liquidating Trust shall be entitled to assert all of the Debtors’ rights, claims,
defenses, offsets, rights of recoupment, setoffs, rights of disallowance, subrogation,
recharacterization and/or equitable subordination and counter-claims with respect to Claims.

2. No Distributions Pending Allowance

Notwithstanding any other provision of the Plan or the Liquidating Trust Agreement, no
payments or Distributions shall be made with respect to all or any portion of a Disputed Claim
unless and until all objections to such Disputed Claim have been settled or withdrawn or have
been determined by Final Order, and the Disputed Claim, or some portion thercof, has become
an Allowed Claim. To the extent that a Claim is not a Disputed Claim but is held by a Holder
that is liable to the Debtors or the Liquidating Trust on account of a Cause of Action, no
payments or Distributions shall be made with respect to all or any portion of such Claim unless
and until such Claim and liability have been settled or withdrawn or have been determined by
Final Order of the Court or such other court having jurisdiction over the matter.
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3. Disputed Claims Reserve

On the Distribution Date and on each subsequent Periodic Distribution Date, the
Liquidating Trust shall withhold on a Pro Rata basis from property that would otherwise be
distributed to Holders of Claims entitled to Distributions under the Plan on such date, in a
separate Disputed Claims Reserve, such amounts or property as may be necessary to equal one
hundred percent (100%) of Distributions to which Holders of such Disputed Claims would be
entitled under this Plan if such Disputed Claims were allowed in their Disputed Claims Amount.
The Liquidating Trust may request, if necessary, estimation for any Disputed Claim that is
contingent or unliquidated, or for which the Liquidating Trust determines to reserve less than the
face amount. The Liquidating Trust shall withhold the applicable Disputed Claims Reserve with
respect to such Claims based upon the estimated amount of each such Claim as estimated by the
Court. If the Liquidating Trust elects not to request such an estimation from the Court with
respect to a Disputed Claim that is contingent or unliquidated, the Liquidating Trust shall
withhold the applicable Disputed Claims Reserve based upon the good faith estimate of the
amount of such Claim by the Liquidating Trust. If practicable, the Liquidating Trust shall invest
any Cash that is withheld as the Disputed Claims Reserve in an appropriate manner to ensure the
safety of the investment, in accordance with Section 3.5 of the Liquidating Trust Agreement.
Nothing in this Plan, the Disclosure Statement or the Liquidating Trust Agreement shall be
deemed to entitle the Holder of a Disputed Claim to postpetition interest on such Claim,
however.

4. Distributions After Allowance

Payments and Distributions to Holders of Disputed Claims that ultimately become
Allowed Claims shall be made in accordance with provisions of the Liquidating Trust
Agreement that govern Distributions to Holders of Allowed Claims (Article IV of the
Liquidating Trust Agreement).

5, De Minimis Distributions

The Liquidating Trust shall not be required to make any distributions to Holders of
Allowed Claims aggregating less than twenty-five dollars ($25.00). Cash that otherwise would
be payable under the Plan to Holders of Liquidating Trust Interests but for this Article VLH.5
shall remain Liquidating Trust Assets to be used in accordance with the Liquidating Trust
Agreement. Cash that otherwise would be payable under the Plan to Holders of Administrative
Claims but for this Article VL.H.5 shall remain in the Administrative Claims Reserve.

6. Fractional Dollars

Any other provision of this Plan notwithstanding, the Disbursing Agent shall not be
required to make Distributions or payments of fractions of doltars. Whenever any payment of a
fraction of a dollar under this Plan would otherwise be called for, the actual payment shall reflect
a rounding of such fraction to the nearest whole dollar (up or down), with half dollars being
rounded down,
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7. Allocation of Plan Distributions Between Principal and Interest

To the extent that any Allowed Claim entitled to a Distribution under this Plan is
composed of indebtedness and accrued but unpaid interest thereon, such Distribution shall, for
all income tax purposes, be allocated to the principal amount of the Claim first and then, to the
extent the consideration exceeds the principal amount of the Claim, to the portion of such Claim
representing accrued but unpaid interest.

8. Distribution Record Date

The Disbursing Agent shall have no obligation to recognize the transfer of or sale of any
participation in any Allowed Claim that occurs after the close of business on the Distribution
Record Date. Instead, the Disbursing Agent shall be entitled to recognize and deal for all
purposes under this Plan with only those record Holders stated on the official Claims register or
the Debtors’ Books and Records, as applicable, as of the close of business on the Distribution
Record Date.

ARTICLE V11

TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES
A, Rejected Contracts and Leases

Except as otherwise provided in the Plan or in any contract, instrument, release or other
agreement or document entered into in connection with the Plan, each of the Executory Contracts
and Unexpired Leases to which any Debtor is a party shall be deemed automatically rejected by
the applicable Debtor as of the Effective Date, unless such contract or lease (i) previously has
been assumed or rejected by the Debtors, (ii) expired or terminated pursuant to its own terms,
(iii) is the subject of a motion to assume or reject pending before the Court as of the
Confirmation Date or (iv) is identified on Exhibit B hereto as a Contract to be assumed;
provided, however, that nothing contained in this Plan shall constitute an admission by any
Debtor that any such contract or lease is an Executory Contract or Unexpired Lease or that any
Debtor or its successors and assigns has any liability thereunder; and, provided further, that the
Debtors reserve their right, at any time before the Confirmation Date, to assume any Executory
Contract or Unexpired Lease that was not already rejected prior to the Confirmation Date. The
Confirmation Order shal] constitute an order of the Court approving the rejections described in
this Article VII.A, pursuant to section 365 of the Bankruptcy Code, as of the Effective Date.

B. Rejection Damages Bar Date

If the rejection of an Executory Contract or Unexpired Lease pursuant to Article
VILA above gives rise to a Claim by the other party or parties to such contract or lease,
such Claim shail be forever barred and shall not be enforceable against the applicable
Debtor or its Estate, the Liquidating Trust or their respective successors or properties
unless a Proof of Claim is filed with the Claims Agent and served on counsel for the
Liquidating Trust within thirty (30) days after service of notice of entry of the
Confirmation Order.
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C. Indemnification Obligations

Subject to the last sentence of this Article VIL.C, any obligations of the Debtors pursuant
to their organizational documents, including amendments, entered into any time prior to the
Effective Date, to indemnify, reimburse or limit the liability of any Person pursuant to the
Debtors’ organizational documents, policy of providing employee indemnification, applicable
state law or specific agreement in respect of any claims, demands, suits, causes of action or
proceedings against such Persons based upon any act or omission related to such Persons’
service with, for or on behalf of the Debtors prior to the Effective Date with respect to all present
and future actions, suits and proceedings relating to the Debtors shall survive confirmation of the
Plan and except as set forth herein, remain unaffected thereby, and shall not be discharged,
irrespective of whether such defense, indemnification, reimbursement or limitation of liability
accrued or is owed in connection with an occurrence before or after the Petition Date; provided,
however, that all monetary obligations under this Article VILC shall be limited solely to
available insurance coverage and neither the Liquidating Trust, the Liquidating Trustee nor any
of their assets shall be liable for any such obligations. Any Claim based on the Debtors’
obligations set forth in this Article VII.C shall not be a Disputed Claim or subject to any
objection in either case by reasen of section 502(e)(1)(B) of the Bankruptcy Code. This
provision for indemnification obligations shall not apply to or cover (a) any Claims, suits or
actions against a Person that result in a final order determining that such Covered Person is liable
for fraud, willful misconduct, gross negligence, bad faith, self-dealing or breach of the duty of
loyalty or (b} the Investigation Parties, to whom any such indemnification obligations shall not
survive confirmation of the Plan.

ARTICLE VIII

CONDITIONS PRECEDENT TO CONFIRMATION AND
CONSUMMATION OF THE PLAN

A. Conditions to Confirmation

The following are conditions precedent to confirmation of the Plan, each of which must
be satisfied or waived in accordance with Article VIIL.C of the Plan:

L. the Confirmation Order shall be in form and substance reasonably acceptable to
the Debtors, the Committee and HEP and shall, among other things:

(a) provide that the Debtors are authorized and directed to take all actions
necessary or appropriate to enter into, implement and consummate the agreements or
documents created under or in connection with the Plan; and

(b) provide that, notwithstanding Bankruptcy Rule 3020(e), the Confirmation
Order shall be immediately effective, subject to the terms and conditions of the Plan; and

2. the Confirmation Order shall have been entered by the Court.
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B. Conditions to Effective Date

The following are conditions precedent to the occurrence of the Effective Date, each of
which must be satisfied or waived in accordance with Article VIII.C of the Plan:

1. the Confirmation Order shall not then be stayed, vacated or reversed and shall not
have been amended without the agreement of the Debtors, the Committee and HEP;

2. the Confirmation Order shall not then be subject to a pending appeal, and the time .
to appeal or seek review or rehearing or leave to appeal has expired and as to which no appeal or
petition for review or rehearing was filed or, if filed, remains pending;

3. the Liquidating Trust shall have been established and the Liquidating Trust Assets
shall have been transferred to and vested in the Liquidating Trust free and clear of all Claims and
Liens, except as specifically provided in the Plan and the Liquidating Trust Agreement;

4, the Professional Fee Reserve and the Administrative Claims Reserve shall have
been funded in Cash in full;

5. the Liquidating Trustee and the Liquidating Trust Committee shall have been
appointed and assumed their rights and responsibilities under the Plan and the Liquidating Trust
Agreement, as applicable; and

6. all actions, documents and agreements necessary to implement the provisions of
the Plan to be effectuated on or prior to the Effective Date shall be reasonably satisfactory to the
Debtors, the Committee and HEP, and such actions, documents and agreements shall have been
effected or executed and delivered. The Liquidating Trust Agreement shall be completed and in
final form and, as applicable, executed by the parties thereto and all conditions precedent
contained in any of the foregoing shall have been satisfied or waived.

C. Waiver of Conditions

Each of the conditions to the Effective Date set forth in Article VIIL.B of the Plan may be
waived in whole or in part by the Debtors without any other notice to parties in interest or the
Court, provided that the Debtors have received the prior written consent of the Committee and
HEP, which consent shall not unreasonably be withheld. The failure to satisfy or waive any
condition to the Effective Date may be asserted by the Debtors regardless of the circumstances
giving rise to the failure of such condition 1o be satisfied. The failure of any party to exercise
any of its foregoing rights shall not be deemed a waiver of any of its other rights, and each such
right shall be deemed an ongoing right that may be asserted thereby at any time.

D. Consequences of Non-Occurrence of Effective Date

If the Effective Date does not occur within ninety (90) days following the Confirmation
Date, or by such later dates after notice and hearing, as is proposed by the Debtors, then upon
motion by the Debtors and upon notice to such parties in interest as the Court may direct, (a) the
Plan shall be null and void in all respects; (b) any settlement of claims shall be null and void
without further order of the Court; and (c) the time within which the Debtors may assume and
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assign or reject all Executory Contracts shall be extended for a period of thirty (30) days after
such motion is granted.

ARTICLE IX
ALLOWANCE AND PAYMENT OF CERTAIN ADMINISTRATIVE CLAIMS
A. Professional Fee Claims
1. Final Fee Applications

All final requests for payment of Professional Fee Claims (the “Final Fee Applications™)
must be filed no later than forty-five (45) days after the Effective Date. Objections, if any, to
Final Fee Applications of such Professionals must be filed and served on the Liquidating Trust,
the Liquidating Trust Committee, counsel for HEP, the requesting Professional and the Office of
the U.S. Trustee no later than twenty (20) days from the date on which each such Final Fee
Application is served and filed. After notice and a hearing in accordance with the procedures
established by the Bankruptcy Code and prior orders of the Court, the Allowed amounts of such
Professional Fee Claims shall be determined by the Court.

2. Employment of Professionals after the Effective Date

From and after the Effective Date, any requirement that professionals comply with
sections 327 through 331 of the Bankruptcy Code or any order previously entered by the Court in
seeking retention or compensation for services rendered or expenses incurred after such date
shall terminate.

B. Substantial Contribution Compensation and Expenses Bar Date

Any Person or Entity that wishes to make a Substantial Contribution Claim based on facts
or circumstances arising after the Petition Date must file an application with the Clerk of the
Court, on or before the Administrative Claims Bar Date, and serve such application on the
Liquidating Trust, the Liquidating Trust Committee and the U.S. Trustee and as otherwise
required by the Court and the Bankruptcy Code, or be forever barred from seeking such
compensation or expense reimbursement. Objections, if any, to the Substantial Contribution
Claim must be filed no later than the Administrative Claims Objection Deadline, unless
otherwise extended by Order of the Court.

C. Other Administrative Claims

All other requests for payment of an Administrative Claim arising after the Petition Date,
other than Professional Fee Claims, must be filed with the Court and served on the Liquidating
Trust and the Liquidating Trust Committee no later than the Administrative Claims Bar Date.
Unless the Liquidating Trust or any other party in interest objecis to an Administrative Claim by
the Administrative Claims Objection Deadline, such Administrative Claim shall be deemed
Allowed in the amount requested. In the event that the Liquidating Trust or any other party in
interest objects to an Administrative Claim, the Court shall determine the Allowed amount of
such Administrative Claim.
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ARTICLE X

EFFECTS OF CONFIRMATION
A. Compromise and Settlement of Claims and Controversies

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019 and in
consideration for the classification, Distributions, releases and other benefits provided pursuant
to the Plan, on the Effective Date, the provisions of the Plan shall constitute a good faith
compromise and settlement of all Claims, Interests and controversies resolved pursuant to the
Plan or relating to the contractual, legal and subordination rights that a Holder of a Claim or
Interest may have with respect to any Claim or Interest, or any Distribution to be made on
account of such Claim or Interest. The entry of the Confirmation Order shall constitute the
Court’s approval of the compromise or settlement of all such Claims, Interests and controversies,
as well as a finding by the Court that such compromise or settlement is in the best interests of the
Debtors, their Estates and Holders of Claims and Interests and is fair, equitable and reasonable.

B. Binding Effect

The Plan shali be binding upon and inure to the benefit of the Debtors, all present and
former Holders of Claims and Interests, whether or not such Holders shall receive or retain any
property or interest in property under the Plan, and their respective successors and assigns,
including, but not limited to, the Liquidating Trust and all other parties in interest in the Chapter
11 Cases.

C. Discharge of the Debtors

Pursuant to section 1141(d}(3) of the Bankruptcy Code, Confirmation shall not discharge
Claims against the Debtors; provided, however, that, other than as provided in the Final DIP
Order, no Claimholder or Interest Holder may, on account of such Claim or Interest, seek or
receive any payment or other Distribution from, or seek recourse against, the Liquidating Trust
or any of its property.

D. Releases
1. Releases by the Debtors

As of the Effective Date, for good and valuable consideration, the adequacy of which is
hereby confirmed, the Debtors, und any Person or Entity seeking io exercise the rights of the
Debtors’ Estates, including, without limitation, any successor to the Debtors, any Estate
representative appointed or selected pursuant to section 1123(b)(3) of the Bankruptcy Code or
the Liquidating Trust, whether pursuing an action derivatively or otherwise, shall be deemed to
Jorever release, waive and discharge all liabilities, claims, actions, proceedings, causes of
action, Avoidance Actions, suits, accounts, controversies, agreements, promises, rights to legal
remedies, right to equitable remedies, rights to payment, or Claims whatsoever (other than for
SJraud, willful misconduct or gross negligence) in connection with or related to the Debtors, the
Chapter 11 Cases or the Plan (other than the rights of the Debtors and the Liquidating Trustee
to enforce the Plan and the contracts, instruments, releases and other agreements or documents
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delivered thereunder), whether liquidated or unliquidated, fixed or contingent, matured or
unmatured, known or unknown, foreseen or unforeseen, then existing or thereafier arising, in
law, equity or otherwise, that are based in whole or part on any act, omission, transaction, event
or other occurrence taking place on or prior to the Confirmation Date, against (a) the Debtors,
their Prafessionals and Court-retained agents and the Debtors’ directors and officers employed
by or serving the Debtors as of the Petition Date, and (b) any of the successors or assigns of any
of the parties identified in the foregoing clause (a); provided, however, that no Investigation
Party shall be released hereunder; provided further, however, that nothing in this Article X.D.1
shall be a waiver of any defense, offset or objection to any Claim filed against the Debtors and
their Estates by any Person or Entity.

2. Releases by the Global Settlement Parties

As of the Effective Date, for good and valuable consideration, the adequacy of which is
hereby confirmed, the Debtors and the Committee, and their successors or assigns, including the
Liquidating Trust and the Liquidating Trust Committee, shall be deemed to forever release,
waive and discharge all liabilities, claims, actions, proceedings, causes of action, Avoidance
Actions, suits, accounts, controversies, agreements, promises, rights to legal remedies, right to
equitable remedies, rights to payment, or Claims whatsoever (other than for fraud, willful
misconduct or gross negligence) in connection with or related to the Debtors, the Chapter 11
Cases or the Plan (other than the rights of the Debtors and the Committee and their successors
or assigns to enforce the Global Settlement, the Plan and the contracts, instruments, releases
and other agreements or documents delivered thereunder), whether liquidated or unliquidated,
Jixed or contingent, matured or unmatured, known or unknown, foreseen or unforeseen, then
existing or thereafter arising, in law, equity or otherwise, that are based in whole or part on any
act, omission, transaction, event or other occurrence laking place on or prior to the
Confirmation Date, against (a) the Debtors, their Professionals and Court-retained agents and
the Debtors’ directors and officers employed by or serving the Debtors as of the Petition Date,
and (b) the Committee and its Professionals and, solely in their respective capacities as members
or representatives of the Committee, each member of the Committee; provided however, that no
Investigation Party shall be released hereunder.

3. Release by Holders of Claims and Interests

As of the Effective Date, to the maximum extent permitted by applicable law, for good
and valuable consideration, the adequacy of which is hereby confirmed, each Releasing Party,
solely in ifs capacity as such, shall be deemed to forever release, waive and discharge all
liabilities, claims, actions, proceedings, causes of action, Avoidance Actions, suits, accounts,
controversies, agreements, promises, rights to legal remedies, right to equitable remedies,
rights to payment, or Claims whatsoever in connection with or related to the Debtors, the
Chapter 11 Cases or the Plan (other than the rights of the Holders of Claims and Interests to
enforce the Plan and the contracts, instruments, releases and other agreements or documents
delivered thereunder), whether liquidated or unliquidated, fixed or contingent, matured or

‘unmatured, known or unknown, foreseen or unforeseen, then existing or thereafter arising, in

law, equity or otherwise, that are based in whole or part on any act, omission, transaction,

“event or other occurrence taking place on or prior to the Confirmation Date, against the HEP

Released Parties.

45
53032/0001-11065703v9




Case 14-11550-CSS Doc 818-1 Filed 02/02/15 Page 53 of 61

Entry of the Confirmation Order shall constitute the Court’s approval, pursuant 1o
Bankruptcy Rule 9019, of the release described in this Article X.D.3., which includes by
reference each of the related provisions and definitions contained in this Plan, and further, shall
constitute its finding that each release described in this Article X.D.3. is: (i} in exchange for
good and valuable consideration provided by the HEP Released Parties, a good faith settlement
and compromise of such Claims and Interests, (ii) in the best interests of the Debtors and all
Holders of Claims and Interests; (iii) fair, equitable and reasonable; (iv) given and made after
due notice and opportunity for hearing; and (v) a bar to any of the Releasing Parties asserting
any claim, cause of action or liability related thereto, of any kind whatsoever, against any of the
HEP Released Parties or their property,

E. Exculpation and Limitation of Liability

Except as otherwise specifically provided in this Plan, none of (a) the Debtors, (b) the
directors or officers of any of the Debtors serving at any time during the pendency of the
Chapter 11 Cases, (c) the Professionals or Court-retained agents of the Debtors, (d) the
Committee and its Professionals and, solely in their respective capacities as members or
representatives of the Committee, each member of the Committee, or (¢} or any of the successors
or assigns of any of the parties identified in the foregoing clauses (a) through (d), shall have or
incur, and each is hereby released and exculpated from, any liability, whether known, unknown,
reduced to judgment, not reduced to judgment, liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, secured, or unsecured and whether asserted or
assertable directly or derivatively in law or equity to any Holder of a Claim or an Interest, or
any other party in interest, or any of their respective members, directors, officers, employees,
advisors, attorneys, professionals, agents, partners, stockholders or affiliates, or any of their
respective successors or assigns, for any act or omission in connection with, relating to or
arising out of, the Chapter 11 Cases, the Global Settlement, the DIP Documents, the Final DIP
Order, the HEP Prepetition Secured Promissory Note, the formulation, negotiation or
implementation of the Plan, the solicitation of acceptances of the Plan, the pursuit of
Confirmation of the Plan, the Confirmation of the Plan, the consummation of the Plan, or the
administration of the Plan or the property to be distributed under the Plan, except for acts or
omissions which are the result of fraud, gross negligence or willful misconduct, and such parties
in all respects shall be entitled to reasonably rely upon the advice of counsel with respect to their
duties and responsibilities under the Plan; provided, however, that no Investigation Party shall
be released hereunder.

Notwithstanding any other provision of the Plan, no Holder of a Claim or an Interest, no
other party in interest, none of their respective members, directors, officers, employees, advisors,
attorneys, professionals, agents, partners, stockholders or affiliates, and none of their respective
successors or assigns, shall have any right of action against (a) the Debtors, (b) the directors or
officers of any of the Debtors serving at any time during the pendency of the Chapter 11 Cases,
(c) the Professionals or Court-retained agents of the Debtors, (d}, the Committee and its
Professionals and, solely in their respective capacities as members or representatives of the
Committee, each member of the Commitiee, or (e) any of the successors or assigns of any of the
parties identified in the foregoing clauses (aj through (d), for any act or omission in connection
with, relating to or arising out of, the Chapter 11 Cases, the Global Settlement, the DIP
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Documents, the Final DIP Order, the HEP Prepetition Secured Promissory Note, the
Jormulation, negotiation or implementation of the Plan, solicitation of acceptances of the Plan,
the pursuit of Confirmation of the Plan, the Confirmation of the Plan, the consummation of the
Plan, or the administration of the Plan or the property to be distributed under the Plan, except
Jor acts or omissions which are the result of fraud, gross negligence or willful misconduct;
provided, however, that no Investigation Party shall receive the benefit of this paragraph.

F. Injunction

Confirmation of this Plan shall have the effect of, among other things, permanently
enjoining (a) all Entities or Persons that have held, hold or may hold or have asserted, assert or
may assert Claims against or Interests in the Estates with respect to any such Claim or Interest,
and (b) respecting (vi)(A), (vi}(B), and (vi)(C) of this Article X.F, the Estates and the Liquidating
Trust, from and after the Effective Date, from taking any of the following actions (other than
actions to enforce any rights or obligations under the Plan): (i} commencing, conducting or
continuing in any manner, directly or indirectly, any suit, action or other proceeding of any kind
(including, without limitation, any proceeding in a judicial, arbitral, adminisirative or other
Jorum) against or affecting the Liquidating Trust or any of its property on account of such
Claims or Interests; (ii) enforcing, levying, attaching (including, without limitation, any pre-
Jjudgment attachment), collecting or otherwise recovering by any manner or means, whether
directly or indirectly, any judgment, award, decree or order against the Liquidating Trust or any
of its property on account of such Claims or Interests; (iii) creating, perfecting or otherwise
enforcing in any manner, directly or indirectly, any encumbrance of any kind against the
Liquidating Trust or any of its property on account of such Claims or Interests; (iv) asserting
any right of setoff, directly or indirectly, against any obligation due the Liquidating Trust or any
of its property, except with respect to any right of setoff asserted prior lo the entry of the
Confirmation Order, whether asserted in a Proof of Claim or otherwise, or as otherwise
contemplated or allowed by the Plan; (v) acting or proceeding in any manner, in any place
whatsoever, that does not conform to or comply with the provisions of the Plan; and (vi)
prosecuting or otherwise asserting (4) any Claim or Interest, including any right, claim or
Cause of Action, released pursuant to the Plan, (B) any form of objection to any Claim that is
Allowed by the Plan, or (C) Avoidance Actions against any Holder of a Claim that is Allowed by
the Plan. Additionally, unless otherwise explicitly stated in the Plan, the injunction
contemplated by this Section shall prohibit the assertion against the Liquidating Trust, the
Liquidating Trustee and the Liquidating Trust Committee of all Claims or Interests, if any,
related to the Debtors.

Confirmation of this Plan shall further have the effect of permanently enjoining all
Persons and Entities from obtaining (i) any documents or other materials from current counsel
Jor the Debtors and the Committee that are in the possession of such counsel as a result of or
arising in any way out of their representations of the Debtors and/or the Commiltitee, excepi in
accordance with Article V.C of this Plan.

G. Compromises and Settlements

Pursuant to Bankruptcy Rule 9019(a), the Debtors may compromise and settle Claims
(a) against them and (b) that they have against other Persons or Entities. The Debtors expressly
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reserve the right (with Court approval, following appropriate notice and opportunity for a
hearing) to compromise and settle Claims against them and claims that they may have against
other Persons and Entities at any time up to and including the Effective Date.

After the Effective Date, such right shall pass to the Liquidating Trust and shall be
governed by the terms of Article VI.H of the Plan and the Liquidating Trust Agreement.

H. Satisfaction of Subordination Rights

All Claims against the Debtors and all rights and claims between or among Claimholders
relating in any manner whatsoever to Distributions on account of Claims against the Debtors
based upon any subordination rights, whether asserted or unasserted, legal or equitable, shall be
deemed satisfied by the Distributions under the Plan to Claimholders having such subordination
rights, and such subordination rights shall be deemed waivéd, released and terminated as of the
Effective Date. Distributions to the various Classes of Claims hereunder shall not be subject to
levy, garnishment, attachment or like legal process by any Claimholder by reason of any
subordination rights or otherwise, so that each Claimholder shall have and receive the benefit of
the Distributions in the manner set forth in the Plan.

ARTICLE X1

RETENTION OF JURISDICTION
A. Retention of Jurisdiction by the Court

Under sections 105(a) and 1142 of the Bankruptcy Code, and notwithstanding entry of the
Confirmation Order, substantial consummation of the Plan and occurrence of the Effective Date,
the Court shall retain exclusive jurisdiction over all matters arising out of, and related to, the
Chapter 11 Cases, the Plan, the Liquidating Trust Agreement and the Liquidating Trust to the
fullest extent permitted by law, including, among other things, jurisdiction to:

1. To the extent not otherwise determined by the Plan, to determine (i) the
allowance, classification or priority of Claims upon objection by any party in interest
entitled to file an objection, or (ii) the validity, extent, priority and nonavoidability of
consensuval and nonconsensual Liens and other encumbrances against assets of the
Estates, Causes of Action, or property of the Estates or the Liquidating Trust;

2. To issue injunctions or take such other actions or make such other orders
as may be necessary or appropriate to restrain interference with the Plan or its execution
or implementation by any Entity or Person, to construe and to take any other action to
enforce and execute the Plan, the Confirmation Order or any other order of the Court, to
issue such orders as may be necessary for the implementation, execution, performance
and consummation of the Plan and all matters referred to herein, and to determine all
matters that may be pending before the Court in the Chapter 11 Cases on or before the
Effective Date with respect to any Entity or Person;

3. To protect the assets or property of the Estates and/or the Liquidating
Trust, including Causes of Action, from claims against, or interference with, such assets
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or property, including actions to quiet or otherwise clear title to such property or to
resolve any dispute concerning Liens or other encumbrances on any assets of the Estates;

4, To determine any and all applications for allowance of Professional Fee
Claims; ‘
5. To determine any Priority Tax Claims, Priority Non-Tax Claims or

Administrative Claims entitled to priority under section 507(a) of the Bankruptcy Code;

6. To resolve any dispute arising under or related to the implementation,
execution, consummation or interpretation of the Plan and the making of Distributions
hereunder;

7. To determine any and all motions related to the rejection, assumption or

assignment of Executory Contracts or Unexpired Leases or determine any issues arising
from the deemed rejection of Executory Contracts and Unexpired Leases set forth in

Article VII of the Plan;

8. To enforce the terms of the Global Settlement and the Global Settlement
Order;

9. Except as otherwise provided herein, to determine all applications,

motions, adversary proceedings, contested matters, actions and any other litigated matters
instituted in and prior to the closing of the Chapter 11 Cases, including any remands;

10.  To enter a Final Order closing each of the Chapter 11 Cases;

11.  To modify the Plan under section 1127 of the Bankruptcy Code, remedy
any defect, cure any omission or reconcile any inconsistency in the Plan or the
Confirmation Order so as to carry out their intent and purposes;

12.  To issue such orders in aid of consummation of the Plan and the
Confirmation Order notwithstanding any otherwise applicable non-bankruptcy law, with
respect to any Entity or Person, to the full extent authorized by the Bankruptcy Code;

13.  To determine any tax liability pursuant to section 505 of the Bankruptcy
Code;

14.  To enter and implement such orders as may be appropriate in the event the
Confirmation Order is for any reason stayed, revoked, modified or vacated,

5.  To resolve any disputes concerning whether an Entity or Person had
sufficient notice of the Chapter 11 Cases, the applicable Bar Date, the hearing to consider
approval of the Disclosure Statement or the Confirmation Hearing or for any other

purpose;
16,  To resolve any dispute or matter arising under or in connection with any

order of the Court entered in the Chapter 11 Cases;
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17.  To authorize, as may be necessary or appropriate, sales of assets as
necessary or desirable and resolve objections, if any, to such sales;

18.  To resolve any disputes concerning any release, injunction, exculpatlon or
other waiver or protection provided in the Plan;

19.  To approve, if necessary, any Distributions, or objections thereto, under
the Plan;

20.  To approve, as may be necessary or appropriate, any Claims settlement
entered into or offset exercised by the Liquidating Trust;

21.  To resolve any dispute or matter arising under or in connection with the
Liquidating Trust;

22.  To order the production of documents, disclosures or information, or to
appear for deposition demanded pursuant to Bankruptcy Rule 2004; and

23.  To determine such other matters, and for such other purposes, as may be
provided in the Confirmation Order or as may be authorized under provisions of the
Bankruptcy Code.

B. Retention of Non-Exclusive Jurisdiction by the Court

Notwithstanding anything else in the Plan, the Court shall retain non-exclusive
jurisdiction over all Liquidating Trust Claims prosecuted by the Liquidating Trust.

C. Failure of Court to Exercise Jurisdiction

If the Court abstains from exercising, or declines to exercise, jurisdiction or is otherwise
without jurisdiction over any matter arising in, arising under, or related to the Chapter 11 Cases,
including the matters set forth in Article XI. A of the Plan, the provisions of this Article X1 shall
have no effect upon and shall not control, prohibit or limit the exercise of jurisdiction by any
other court having jurisdiction with respect to such matter.

ARTICLE XII

MISCELLANEOUS PROVISIONS
A, Modifications and Amendments

The Debtors may alter, amend or modify the Plan or any Exhibits thereto under section
1127(a) of the Bankruptcy Code at any time prior to the Confirmation Date provided that the -
Debtors have received the prior written consent of the Committee and HEP, which consent shall
not unreasonably be withheld. After the Confirmation Date and prior to substantial
consummation of the Plan as defined in section 1101(2) of the Bankruptcy Code, the Debtors
may, under section 1127(b) of the Bankruptcy Code, institute proceedings in the Court to remedy
any defect or omission or reconcile any inconsistencies in the Plan, the Disclosure Statement or
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the Confirmation Order, and such matters as may be necessary to carry out the purpose and
effect of the Plan so long as such proceedings do not adversely affect the treatment of Holders of
Claims under the Plan; provided, however, that prior notice of such proceedings shall be served
in accordance with the Bankruptcy Rules or order of the Court.

B. Severability of Plan Provisions

If, prior to Confirmation, any term or provision of the Plan is held by the Court to be
invalid, void or unenforceable, then the Court, at the request of the Debtors, shall have the power
to alter and interpret such term or provision to make it valid or enforceable to the maximum
extent practicable, consistent with the original purpose of the term or provision held to be
invalid, void or unenforceable, and such term or provision shall then be applicable as altered or
interpreted. Notwithstanding any such holding, alteration or interpretation, the remainder of the
terms and provisions of the Plan shall remain in full force and effect and shall in no way be
affected, impaired or invalidated by such holding, alteration or interpretation. The Confirmation
Order shall constitute a judicial determination and shall provide that each term and provision of
the Plan, as it may have been altered or interpreted in accordance with the foregoing, is valid and
enforceable pursuant to its terms.

C. Successors and Assigns

The rights, benefits and obligations of any Person or Entity named or referred to in the
Plan shall be binding on, and shall inure to the benefit of, any heir, executor, administrator,
successor or assign of that Person or Entity.

D. Payment of Statutory Fees

All fees payable through the Effective Date pursuant to 28 U.S.C. § 1930 shall be paid on
or as soon as practicable after the Effective Date. The Debtors, prior to the Effective Date, and
the Liquidating Trust, from and afier the Effective Date, shall pay statutory fees to the U.S. -
Trustee in accordance with 28 U.S.C. § 1930 until the Chapter 11 Cases are closed or converted
and/or the entry of final decrees. Quarterly fees shall continue to accrue for each Debtor and be
timely paid until such Debtor’s case is closed, dismissed or converted. In addition, the
Liquidating Trust shall file post-confirmation quarterly reports or any pre-confirmation monthly
operating reports not filed as of the Confirmation Hearing in conformance with the U.S. Trustee
Guidelines. The U.S. Trustee shall not be required to file a request for payment of its quarterly
fees, which shall be deemed an Administrative Claim against the Debtors and their Estates.

E. Revocation, Withdrawal or Non-Consummation

The Debtors reserve the right to revoke or withdraw the Plan as te any or all of the
Debtors prior to the Confirmation Date and to file subsequent plans. If the Debtors revoke or
withdraw the Plan as to any or all of the Debtors, or if Confirmation or consummation of the
Plan as to any or ali of the Debtors does not occur, then, with respect to such Debtors, (a) the
Plan shall be null and void in all respects, (b) any settlement or compromise embodied in the
Plan (including the fixing or limiting to an amount certain any Claim or Class of Claims),
assumption or rejection of executory contracts or leases effected by the Plan, and any document
or agreement executed pursuant to the Plan, shall be deemed null and void, and (c) nothing
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contained in the Plan, and no acts taken in preparation for consummation of the Plan, shall

(i) constitute or be deemed to constitute a waiver or release of any Claims by or against, or any
Interests in, such Debtors or any other Person or Entity, (ii) prejudice in any manner the rights of
such Debtors or any other Person or Entity or (iii) constitute an admission of any sort by such
Debtors or any other Person or Entity.

F. Service of Documents

Any notice, request or demand required or permitted to be made or provided to or upon a
Debtor, HEP, the Committee, the Liquidating Trust or the Liquidating Trust Committee shall be
(a) in writing, (b) served by (i) certified mail, return receipt requested, (ii) hand delivery,

(iii) overnight delivery service, (iv) first class mail or (v) facsimile transmission, (¢) deemed to
have been duly given or made when actually delivered or, in the case of notice by facsimile
transmission, when received and telephonically confirmed, and (d) addressed as follows:

The Debtors

MacKeyser Holdings, LLC

10624 Eastern Avenue #965

Henderson, Nevada 89052

Attn: Thomas J. Allison, Chief Executive Officer

with a copy to:

David R. Hurst, Esq.

Cole Schotz P.C.

500 Delaware Ave., Suite 1410
Wilmington, Delaware 19801
Telephone: (302) 652-3131
Facsimile: (302) 652-3117

HEP

Ron E. Meisler, Esq.

Skadden, Arps, Slate, Meagher & Flom 1.1.P
155 North Wacker Drive

Chicago, Illinois 60606

Telephone: (312) 407-0700

Facsimile: (312) 407-0411

- and -
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Sarah E. Pierce, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
920 N. King Street, Lbby 7

Wilmington, Delaware 19801

Telephone: (302) 651-3000

Facsimile: (302) 651-3001

Committee, Liquidating Trust Commitiee

Lawrence Gottlieb, Esq.
Michael Klein, Esq.

Robert Winning, Esq.

Cooley LLP

1114 Avenue of the Americas
New York, New York 10036
Telephone: (212) 479-6000
Facsimile: (212) 479-6275

Liguidating Trustee

Thomas J. Allison

¢/o Monroe Capital LI.C
311 South Wacker Drive
Suite 6400

Chicago, IL 60606
Telephone: (312) 543-4499

G. Plan Supplement(s)

Exhibits to the Plan not attached hereto shall be filed in one or more Plan Supplements by
the Plan Supplement Filing Date. Any Plan Supplement (and amendments thereto) filed by the
Debitors shall be deemed an integral part of the Plan and shall be incorporated by reference as if
fully set forth herein. Substantiaily contemporaneously with their filing, the Plan Supplements
may be viewed at the Debtors’ case website (http://www.americanlegalclaims.com/mackeyser)
or the Court’s website (http://www.deb.uscourts.gov). Copies of case pleadings, including the
Plan Supplements, also may be examined between the hours of 8:00 a.m. and 4:00 p.m., Monday
through Friday, excluding federal holidays, at the Office of the Clerk of the Court, 824 N.
Market St., 3rd Floor, Wilmington, Delaware 19801. Finally, copies of case pleadings also may
be obtained by written request to the Claims Agent, at Notice_ MacKeyser
@americanlegalclaims.com. The documents contained in any Plan Supplements shall be
approved by the Court pursuant to the Confirmation Order.
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Dated: Wilmington, Delaware

February 2, 2015
MACKEYSER HOLDINGS, LLC, et al., OFFICIAL COMMITTEE OF
Debtors and Debtors-in-Possession UNSECURED CREDITORS
By: /s/ Thomas J. Allison By: /s/ Stephen J. McCormack
Thomas J. Allison Stephen J. McCormack, Ph.D.
Chief Executive Officer Chairman
COLE SCHOTZ P.C. COOLEY LLP
By: /s/ David R. Hurst By: /s/ Lawrence Gottlieb
David R. Hurst (1.D. No. 3743) Lawrence Gottlieb
Marion M. Quirk (I.D. No. 4136) Michael Klein
500 Delaware Avenue, Suite 1410 Robert Winning
Wilmington, Delaware 19801 1114 Avenue of the Americas
Telephone: (302) 652-3131 New York, New York 10036

Telephone: (212) 479-6000
Counsel for the Debtors and
" Debtors-in-Possession -and -

KLEHR HARRISON HARVEY
BRANZBURG LLP

Richard Michael Beck (1.D. No 3370)
919 Market Street, Suite 1000
Wilmington, Delaware 19801
Telephone: (302) 426-1189

Counsel to the Official Committee of
Unsecured Creditors
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EXHIBIT A to PLAN

Liguidating Trust Agreement
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MACKEYSER LIQUIDATING TRUST AGREEMENT

This MacKeyser Liquidating Trust Agreement (the “Agreement”) dated as of February
__, 2015 by and between MacKeyser Holdings, LLC and its direct and indirect subsidiaries that
are debtors and debtors-in-possession the chapter 11 cases styled /n re MacKeyser Holdings,
LLC, Case No. 14-11550 (CSS) (Bankr. D. Del.) (collectively, the “Settlor” or “Debtors™), and
Thomas J. Allison (the “Trustee™), for the benefit of the Holders of Allowed Claims (the
“Beneficiaries™) under the terms of the First Amended Joint Plan of Liquidation Pursuant to
Chapter 11 of the Bankruptcy Code Proposed by the Debtors and the Official Committee of
Unsecured Creditors (the “Plan”) confirmed by the United States Bankruptcy Court for the
District of Delaware (the “Court”) in the Debtors’ chapter 11 cases by order dated February ___,
2015 {Docket No. __ ].

WITNESSETH

WHEREAS, the liquidating trust established pursuant to the terms of this Agreement and
the Plan (the “Trust”) is created to effectuate the Plan;

WHEREAS, the Trust is created on behalf, and the Trust Assets are being administered
for the sole benefit, of the Holders of Allowed Claims under the Plan;

WHEREAS, the Trust is established for the purpose of collecting, distributing and
liquidating the Assets (as defined below) for the benefit of the Beneficiaries in accordance with
the terms of this Agreement and the Plan with no objective to continue or engage in the conduct
of a trade or business, except to the extent reasonably necessary to, and consistent with, the
liquidating purpose of the Trust;

WHEREAS, pursuant to the Plan, the Settlor, the Trustee and the Beneficiaries are
required to treat, for all federal income tax purposes, the transfer of the Assets to the Trust as a
transfer of the Assets by the Settlor to the Beneficiaries in satisfaction of their Allowed Claims,
followed by a transfer of the Assets by the Beneficiaries to the Trust in exchange for the
beneficial interest therein, and to treat the Beneficiaries as the grantors and owners of the Trust
in accordance with Treasury Regulation § 301.7701-4; and

WHEREAS, the Trust is intended to be treated as a grantor trust for federal income tax
purposes.

NOW, THEREFORE, in consideration of the promises and the mutual covenants
contained herein and in the Plan, the Settlor and the Trustee agree as follows:

ARTICLE
DEFINITIONS AND INTERPRETATIONS

1.1 Definitions. The following definitions apply to the capitalized terms wherever
those terms appear throughout this Agreement. Any capitalized term defined in the prefatory
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paragraph, the recitals, this Section or any Section below shall have the meaning ascribed to such
term therein. Any capitalized term not otherwise defined in this Agreement shall have the
meaning set forth in the Plan,

1.1.]1 “Assets” shall mean the Liquidating Trust Assets, as such term is defined
in the Plan,

1.1.2  “Available Trust Cash” shall mean the aggregate of the Assets and
proceeds thereof after paying, reserving against, or satisfying, subject in all cases to the Budget:
(1) fees incurred due to the U.S. Trustee pursuant to 28 U.S.C. § 1930; (2) incurred operating and
administrative expenses of the Trust, including but not limited to all costs, expenses and
obligations incurred by the Trustee (or professionals who may be employed by the Trustee in
administering the Trust) in carrying out their responsibilities under this Agreement, or in any
manner connected, incidental or related thereto; and (3) the Disputed Claims Reserve.

1.1.3  “Beneficiaries” shall mean, collectively, the Holders of Allowed Claims
under the Plan, or any successors to such Holders’ Allowed Claims or interests in the Trust.

1.1.4 *“Budget” shall mean the Liquidating Trust Budget, as such term is
defined in the Plan, which budget is attached hereto as Exhibit B.

1.1.5 “Confirmation Order” shall mean the order entered by the Court on
February __ , 2015 confirming the Plan pursuant to section 1129 of the Bankruptcy Code
[Docket No. 1.

1.1.6 “Indemnified Parties” shall have the meaning ascribed to such term in
Section 6.6 of the Agreement.

1.1.7 “Member” and “Members” shall have the meanings ascribed to such terms
in Section 10.1 of the Agreement.

1.1.8 “Permitted Investments” shall include (i) short-term direct obligations of,
or obligations guaranteed by, the United States of America, (ii) short-term obligations of any
agency or corporation which is or may hereafter be created by or pursuant to an act of the
Congress of the United States as an agency or instrumentality thereof, (iii) such other
investments as the Court may approve from time to time or (iv) demand deposits or certificates
of deposit at any bank or trust company that has, at the time of the deposit, a capital stock and
surplus aggregating at least $1,000,000,000, The Trustee may take action reasonably necessary
to maintain the value of the Trust Assets; provided, however, that the scope of any Permitted
Investments shall be limited to include only those investments that a liquidating trust, within the
meaning of Treas. Reg. § 301.7701-4(d), may be permitted to hold, pursuant to Treasury
Regulations, or any medification in the IRS guidelines, whether set forth in IRS rulings, other
IRS pronouncements or otherwise.

1.1.9  “Trust” shall mean the liquidating trust established pursuant to the terms
of this Agreement and the Plan.
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1.1.10 “Trustee” shall mean (i) initially, the person or corporation named herein,
and (ii) any successors or replacements duly appointed under the terms of this Agreement.

12 Interpretation. The headings in this Agreement are for convenience only and shall
not affect the meaning or understanding of this Agreement or any provision hereof. Words
defined, denoted or stated in the singular form also include the plural form and vice versa, and
words defined, denoted or stated in the masculine, feminine or neuter form include each of the
masculine, feminine and neuter forms, The word “including” means “including but not limited
to.” The word “or” is not exclusive.

1.3 Particular Words. Reference in this Agreement to any Section or Article is,
unless otherwise specified, to that such Section or Article under this Agreement. The words
“hereof,” “herein,” “hereto” and similar terms shall refer to this Agreement and not to any
particular Section or Article of this Agreement.

ARTICLE 11
DECLARATION OF TRUST

2.1  Creation and Name. There is hereby created the Trust, which shall be known as
the “MacKeyser Liquidating Trust,” and is the Trust referred to as the “Liquidating Trust” in the
Plan. The Trustee may conduct the affairs of the Trust under the name of the “MacKeyser
Liquidating Trust.”

2.2 Purpose of Trust. The Settlor and the Trustee, pursuant to the Plan and in
accordance with the Bankruptcy Code, hereby create the Trust for the purpose of collecting,
distributing and liquidating the Assets for the benefit of the Beneficiaries in accordance with the
terms of this Agreement and the Plan. The activities of the Trust shall be limited to those
activities set forth in this Agreement and as otherwise contemplated by the Plan. The Trustee
shall make continuing efforts to dispose of the Trust Assets, make timely distributions and not
unduly prolong the duration of the Trust.

2.3 Transfer of Assets. The Settlor hereby grants, releases, assigns, conveys, transfers
and delivers, on behalf of the Beneficiaries, all of the Settler’s right, title and interest in the
Assets to the Trustee as of the Effective Date in trust for the benefit of the Bencficiaries,
pursuant to sections 1123(a)(5)(B) and 1123(b)(3)(B) of the Bankruptcy Code and in accordance
with the Plan and Confirmation Order, and as of the Effective Date free and clear of any and all
liens, claims, encumbrances and interests (legal, beneficial or otherwise), subject only to the DIP
Liens and HEP Prepetition Liens, of all other Persons to the maximum extent contemplated by
and permissible under section 1141(c) of the Bankruptcy Code for the uses and purposes as
specified in this Agreement and the Plan, but subject to the following liabilities: (i) all fees
payable pursuant to 28 U.S.C. § 1930 until such time as the Court enters a final decree closing
each of the Debtor’s Chapter 11 Cases and (ii) the expenses of the Trust.
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Also on the Effective Date, or as soon as reasonably practicable thereafter, HEP will
transfer and assign to the Trust for the benefit of the Beneficiaries all of its right, title and interest
in and to all of the HEP Actions, which shall remain subject to the DIP Liens and HEP
Prepetition Liens, for the uses and purposes as specified in this Agreement and the Plan, but
subject to the following liabilities: (i) all fees payable pursuant to 28 U.S.C. § 1930 until such
time as the Court enters a final decree closing each of the Debtor’s Chapter 11 Cases and (i) the
expenses of the Trust,

24  Title to Trust Assets. From and after the Effective Date, legal title to the Assets
shall be vested at all times in the Trust as a separate legal entity except where applicable law in
any jurisdiction in which the Trust property may be located requires title to any part of the Trust
Assets to be vested in a trustee, in which case title shall be deemed vested in the Trustee. No
Beneficiary shall have legal title to any part of the Trust Assets.

2.5 Situs of the Trust. The Trust shall be located in the State of Delaware.

2.6  Securities Law. Under section 1145 of the Bankruptcy Code, the issuance of
beneficial interests in the Trust to the Beneficiaries under the Plan shall be exempt from
registration under the Securities Act of 1933, as amended, and all applicable state and local laws
requiring registration of securities. If the Trustee determines, with the advice of counsel, that the
Trust is required to comply with the registration and reporting requirements of the Securities and
Exchange Act of 1934, as amended, or the Investment Company Act of 1940, as amended, then
the Trustee shall take any and all actions to comply with such reporting requirements and file
necessary periodic reports with the Securities and Exchange Commission.

2.7  Appointment and Acceptance of Trustee. The Trustee shall be deemed to be
appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code. The Trustee accepts the
Trust created by this Agreement and the grant, assignment, transfer, conveyance and delivery to
the Trustee, on behalf, and for the benefit, of the Beneficiaries, by the Debtors and HEP of all of
their respective right, title and interest in the Assets, upon and subject to the terms and conditions
set forth in this Agreement, the Plan and the Confirmation Order.

2.8  Status of Trustee. The Trustee shall be a “representative of the estate” as that
phrase is used in section 1123(b)(3)(B) of the Bankruptcy Code with respect to the rights and
powers granted in this Agreement, the Plan and the Confirmation Order. Except as otherwise set
forth in the Plan, the Trustee shall be the successor-in-interest to the Debtors solely with respect
to (A) the Trust Assets, including any Liquidating Trust Claims which were or could have been
commenced by the Debtors prior to the Effective Date and shall be deemed substituted for the
same as the party in such action, and (B) any objections, setoffs, defenses or counterclaims that
have been or could have been raised by the Debtors with respect to any Claim. All actions,
claims, rights or interests constituting Assets are preserved and retained and may be enforced by
the Trustee as the representative of the Debtors’ Estates pursuant to section 1123(b}(3)}(B) of the
Bankruptcy Code.

2.9  No Reversion to Debtors. In no event shall any part of the Assets be distributed
to any of the Debtors,
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ARTICLE III
ADMINISTRATION OF THE TRUST

3.1  Rights, Powers and Privileges. The Trustee shall have only the rights, powers and
privileges expressly provided in this Agreement, the Plan and the Confirmation Order. Subject
to the terms of this Agreement, including Sections 3.4 and 10.4 of this Agreement, the Trustee
shall have the power to take the actions granted in this Section 3.1 and any powers reasonably
incidental thereto, which the Trustee reasonably determines to be necessary or appropriate to
fulfill the purpose of the Trust, including but not limited to:

A, Prosecuting, settling, assigning or otherwise compromising or abandoning
for the benefit of the Trust any and all Liquidating Trust Claims or claims or causes of action
arising in favor of the Trust, including, without limitation, taking any action with respect to
appeals, counterclaims and defenses of or with respect to such claims and causes of action,
including retaining counsel to pursue the Liquidating Trust Claims;

B. Exercising all powers provided to the Trustee or the Trust under the Plan
or Confirmation Order, including, without limitation, the right to allow, object to or reconcile
Claims asserted against the Debtors’ Estates;

C. Liquidating, selling or abandoning the Assets or any portion thereof;

D. Executing any documents and taking any other actions related to, or in
connection with, the liquidation of the Assets and the exercise of the Trustee’s powers granted in
this Agreement, the Plan and Confirmation Order;

E. Holding legal title to any and all rights of the Beneficiaries in, to or arising
from the Assets;

F.  Establishing the Disputed Claims Reserve, the Administrative Claims
Reserve and the Professional Fee Reserve, as well as any other required reserves as may be
necessary and appropriate for the proper operation of matters incident to the Trust;

G. Protecting and enforcing the rights to the Assets vested in the Trustee by
this Agreement by any method reasonably determined to be appropriate, including, without
limitation, by judicial proceedings or pursuant to any applicable bankruptcy, insolvency,
moratorium or similar law and general principles of equity;

H. Making Distributions of the Assets to or on behalf of the Beneficiaries in
accordance with this Agreement, the Plan and the Confirmation Order;

L Making Distributions to Holders of Allowed Administrative Claims from

the Administrative Claims Reserve in accordance with this Agreement, the Plan and the
Confirmation Order;
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J. Making Distributions to Holders of Allowed Professional Fee Claims from
the Professional Fee Reserve in accordance with this Agreement, the Plan and the Confirmation
Order;

K. Filing any and al! tax returns with respect to the Debtors and the Trust and
paying taxes properly payable by the Trust, if any; provided, however, that for the avoidance of
doubt, neither the Trust nor the Trustee shall have any authority or duty to pay taxes properly
payable by the Debtors, if any;

L. Making all necessary filings in accordance with any applicable law, statute
or regulation;

M.  Determining and satisfying from the Assets any and all taxes and ordinary
course liabilities, including reasonable professional fees and expenses, incurred by or on behalf
of the Trust;

N. Investing the Assets received by the Trust or Trustee or otherwise heid by
the Trust or Trustee in accordance with Section 3.5 of the Agreement;

0. In the event that the Trustee determines that the Beneficiaries or the Trust
may, will or have become subject to different tax consequences than those described in this
Agreement, taking such actions that will, or are intended to, address such different tax
consequences;

P. Creating sub-trusts or title vehicles of which the Trust or the Beneficiaries
hold the beneficial or ownership interests, as applicable;

Q. Sending annually to each Beneficiary a separate statement stating the
Beneficiary’s share of income, gain, loss, deduction or credit and instructing all such
Beneficiaries to report such items on their federal tax returns;

R. Opening and maintaining bank accounts on behalf of or in the name of the
Trust;

S. Purchasing customary insurance coverage in accordance with Section 4.8
of the Agreement on behalf of the Trust or the Trustee, including but not limited to errors and
omissions policies, to the extent the Trustee deems necessary;

T. In reliance upon the official claims register maintained in the Chapter 11
Cases and any applicable court order, maintaining on the Trustee’s books and records a register
evidencing the beneficial interest in the Trust held by each Beneficiary;

U. Performing such functions and taking such actions as are provided for or

permitted in this Agreement, the Plan, the Confirmation Order or any other agreement executed
pursuant to this Agreement, the Plan or the Confirmation Order; and

§3032/0001-11082304v6



Case 14-11550-CSS Doc 818-2 Filed 02/02/15 Page 8 of 21

V. Terminating this Trust and seeking to close the Debtors’” Chapter 11 Cases
pursuant to section 350(a) of the Bankruptcy Code.

3.2 Agents and Professionals. The Trustec may, but shall not be required to, consult
with and retain attorneys, financial advisors, accountants or other professionals and employees as
the Trustee deems appropriate in the reasonable exercise of its discretion, and who the Trustee
reasonably determines to have qualifications necessary to assist the Trustee in the proper
administration of the Trust. Subject to Section 7.8 of the Agreement, the Trustee may pay the
reasonable fees, costs and expenses of such persons (including himself) out of the Assets in the
ordinary course of business pursuant to the Plan and Confirmation Order. Subject to this
Section 3.2 and the other terms and conditions of this Agreement, the Plan and Confirmation
Order, the Trustee may retain professionals who previously were employed by the Committee
and/or Debtors.

3.3  Safekeeping of Assets. All Assets shall, until distributed or paid over as provided
herein or in the Plan, be held in trust for the benefit of the Beneficiaries in accordance with the
Plan and this Agreement. The Trustee shall be under no liability for interest or producing
income on any moneys received by it under this Agreement and held for distribution or payment
to the Beneficiaries, except as such interest or income shall actually be received by the Trustee.

3.4  Limitations on Trustee. The Trustee shall not at any time, on behalf of the Trust
or Beneficiaries, enter into or engage in any trade or business, and no part of the Assets or the
proceeds, revenue or income therefrom shall be used or disposed of by the Trust in furtherance
of any trade or business.

3.5  Investment. The Trustee may only invest funds held in the Trust in Permitted
Investments, in a manner consistent with the requirements of the Bankruptcy Code or any order
of the Court modifying such requirements and, provided that the Trustee does so, it shall have no
liability in the event of insolvency of any institution in which it has invested any of the Assets or
any proceeds, revenue or income therefrom.

3.6  Trustee Action. The Trustee shall hold, collect, conserve, protect and administer
the Trust in accordance with the provisions of this Agreement, the Plan and the Confirmation
Order, and pay and distribute amounts as set forth herein for the purposes set forth in this
Agreement, the Plan and the Confirmation Order. Any good faith determination by the Trustee
as to what actions are in the best interests of the Trust shall be determinative.

3.7  Court Approval of Trustee Actions. Except as provided in the Plan or otherwise
specified in this Agreement, the Trustee need not obtain an order or approval of the Court in the
exercise of any power, rights or discretion conferred hereunder, or account to the Court,
including with respect to the sale of assets or the settlement of controversies. The Trustee shall
exercise its business judgment for the benefit of the Beneficiaries in order to maximize the value
of the Assets and Distributions, giving due regard to the cost, risk and delay of any course of
action. Notwithstanding the foregoing in this Section 3.7, but subject to Section 3.4 of the
Agreement, the Trustee may submit to the Court any question or questions regarding which the
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Trustee may desire to have explicit approval of the Court for the taking of any specific action
proposed to be taken by the Trustee with respect to the Assets, the Trust, the Agreement, the Plan
or the Debtors, including the administration and Distribution of the Assets. The Court shall
retain jurisdiction for such purposes and shall approve or disapprove any such proposed action
upon motion. In addition, subject to Section 3.4 of the Agreement, the Trustee shall have the
authority, but not the obligation, to seek Court approval to sell any Asset free and clear of any
and all liens, claims and encumbrances.

3.8  Confidentiality. The Trustee shall, during the period that it serves as Trustee
under this Agreement and following the termination of this Agreement or its removal or
resignation hereunder, hold strictly confidential and not use for personal gain any material, non-
public information of or pertaining to any entity to which any of the Assets relates or which it
has become aware of in its capacity as Trustee.

ARTICLE IV
DISTRIBUTIONS TO TRUST BENEFICIARIES

4.1 Distributions to Holders of Allowed Administrative Claims. On or as soon as
reasonably practicable after the later of (i) the Distribution Date or (ii) the date an Administrative
Claim becomes an Allowed Administrative Claim, the Trustee shall make the Distribution
required to be made under Article II1.A.2 of the Plan to the Holder of such Allowed
Administrative Claims from the Administrative Claims Reserve or, if there are insufficient funds
in the Administrative Claims reserve to make such Distribution, from the Liquidating Trust
Proceeds in accordance with the Liquidating Trust Waterfall.

4.2  Distributions to Holders of Other Allowed Claims. For all Allowed Claims other
than Allowed Administrative Claims, the Trustee shall make the Distributions required to be
made under Article III of the Plan to Holders of such Allowed Claims from the Liquidating Trust
Proceeds in accordance with the Liquidating Trust Waterfall. Each such Distribution shall be
made on the Periodic Distribution Date determined in the discretion of the Trustee subject to
approval by the Liquidating Trust Committee; provided, however, that the Trustee may, in the
reasonable exercise of the Trustee’s discretion, cause the Trust to retain an amount of Available
Trust Cash reasonably necessary to maintain the value of the Assets or to meet Trust liabilities.
The Trustee shall not make any Distributions of Trust Assets to the Beneficiaries unless the
Trustee retains and reserves in the Disputed Claims Reserve such amounts as are required under
Article VL.H.3 of the Plan.

43  Distributions After Allowance of a Disputed Claim. Upon a Disputed Claim
becoming an Allowed Claim, the Trustee shall distribute to the Holder thereof, from the

Disputed Claims Reserve at the time of the next Periodic Distribution Date, such amount of
Available Trust Cash as would have been distributed to such Holder if its Claim had been an
Allowed Claim on the Effective Date. The Trustee shall no longer reserve for and shall
distribute to the Beneficiaries, pursuant to this Agreement, their Pro Rata share of the funds held
in the Disputed Claims Reserve on account of any Disputed Claim that becomes a Disallowed
Claim.
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44  Information Required from Beneficiaries. The Trustee shall require any
Beneficiary to fumish to the Trustee in writing his or its Employer or Taxpayer Identification
Number as assigned by the IRS, and the Trustee may condition any Distribution upon receipt of
such identification number. Failure of a Beneficiary to respond to the Trustee’s request for such
tax information may result in forfeiture of the Beneficiary’s distribution as set forth in Article
VLF of the Plan.

4.5  Payments Limited to Assets. All payments to be made by the Trustee to or for the
benefit of any Beneficiary on behalf of the Trust shall be made only from the Assets or the
proceeds of the Trust.

46  Mandatory Distributions. Until the Allowed DIP Facility Claim has been paid in
full and in Cash, the Liquidating Trustee shall make mandatory quasterly distributions from the
Liquidating Trust in accordance with the Liquidating Trust Waterfall to the extent more than
$100,000 in Cash is available from Liquidating Trust Assets for distribution.

4.7 United States Trustee Fees and Reports. After the Effective Date, the Trustee
shall pay as an expense of the Trust all fees incurred under 28 U.S.C. § 1930 by reason of the
Trust’s disbursements as required under the Plan and Confirmation Order until the Debtors’
Chapter 11 Cases are closed. Afier the Confirmation Date, the Trust shall prepare and serve on
the Office of the U.S. Trustee such quarterly disbursement reports for the Trust as required by
the U.S. Trustee for as long as the Chapter 11 Cases remain open.

48  Insurance. Subject to the Budget, the Trustee may use Assets in the Trustee’s
reasonable business judgment to maintain customary insurance coverage, if available, for the
protection of the Trust Assets.

49  Abandonment; Donation. If, in the Trustee’s reasonable judgment, any Trust
Assets cannot be sold or distributed in a commercially reasonable manner or the Trustee believes
in good faith that such property has inconsequential value to the Trust or its Beneficiaries or is
insufficient to render a further distribution practicable, or exceed the amounts required to be paid
under the Plan, the Trustee shall have the right to cause the Trust to abandon or otherwise
dispose of such property, including by donation of such remaining funds to a charitable
institution qualified as a not-for-profit corporation, under applicable federal and state laws
selected by the Trustee,

ARTICLE V
BENEFICIARIES
5.1 Incidents of QOwnership. The Beneficiaries shall be the sole beneficiaries of the
Trust and the Assets, and the Trustee shall retain only such incidents of ownership as are

necessary to undertake the actions and transactions authorized in this Agreement, the Plan and
the Confirmation Order.
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5.2 Interest Beneficial Only. The ownership of a beneficial interest in the Trust shall
not entitle any Beneficiary or the Settlor to any title in or to the Assets or to any right to call fora
partition or division of such assets or to require an accounting, except as specifically provided
herein or in the Plan.

5.3  Evidence of Beneficial Interest. Ownership of a beneficial interest in the Assets
shall not be evidenced by any certificate, security or receipt, or in any other form or manner
whatsoever, except as maintained on the books and records of the Trust by the Trustee.

54  Notice of Transfer of Beneficial Interest. Any notice of a change of beneficial
interest ownership as described in Section 12.2 of the Agreement shall be forwarded to the
Trustee by registered or certified mail as set forth herein. The notice shall be executed by both
the transferee and the transferor, and the signatures of the parties shall be acknowledged before a
notary public. The notice must clearly describe the interest to be transferred. The Trustee may
rely upon such signatures and acknowledgments as evidence of such transfer without the
requirement of any further investigation.

ARTICLE V1
THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY

6.1  Reliance. Except as otherwise provided in this Agreement, the Plan or the
Confirmation Order, the Trustee may rely and shall be protected in acting upon any resolution,
statement, instrument, opinion, report, notice, request, consent, order or other paper or document
reasonably believed to be genuine and to have been signed or presented by an authorized party.

6.2  Parties Dealing With the Trustee. In the absence of actual knowledge to the
conirary, any person dealing with the Trust or the Trustee shall be entitled to rely on the
authority of the Trustee or any of the Trustee’s agents to act in connection with the Assets.
There is no obligation on any Person dealing with the Trustee to inquire into the validity,
expediency or propriety of any transaction by the Trustee or any agent of the Trustee.

6.3  Limited Recourse. Except as otherwise provided in this Agreement, the Plan or
~ the Confirmation Order, Persons (including any professionals retained by the Trustee in
accordance with this Agreement) engaged in transactions with the Trust or the Trustee shall look
only to the Asscts to satisfy any liability incurred in connection with the carrying out the terms of
this Agreement, the Plan or the Confirmation Order.

6.4  Limitation of Liability. The Trustee, the Liquidating Trust Committee and their
agents, employees, officers, directors, professionals, attorneys, accountants, advisors and
representatives shall not be subject to any personal liability whatsoever, in tort, contract or
otherwise, to any Person in connection with the Assets or the affairs of the Trust, except for their
own gross negligence, wiliful misconduct, fraud, bad faith, self-dealing or breach of the duty of
loyalty. Other than as set forth in the Plan or Confirmation Order, nothing in this Agreement
shall be deemed to release any Beneficiary from any actions or omissions occurring prior to the
Effective Date,

10
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6.5  Non-Liability for Acts of Others. Except as expressly provided in this
Agreement, the Plan or the Confirmation Order, neither the Trust nor the Trustee shall assume
any of the liabilities, obligations or duties of the Debtors or the Beneficiaries. Any successor
Trustee may accept and rely upon any accounting made by or on behalf of any predecessor
Trustee hereunder, and any statement or representation made by a predecessor Trustee or its
agents as to the assets comprising the Trust Assets or as to any other fact bearing upon the prior
administration of the Trust, so long as it has a good faith basis to do so. A Trustee shall not be
liable for having accepted and relied in good faith upon any such accounting, statement or
representation if it is later proved to be incomplete, inaccurate or untrue. A Trustee or successor
Trustee shall not be liable for any act or omission of any predecessor Trustee, nor have a duty to
enforce any claims against any predecessor Trustee on account of any such act or omission.

6.6  Indemnification. The Trustee, the Liquidating Trust Committee and each of their
members, agents, employees, officers, directors, professionals, attorneys, accountants, advisors
and representatives (collectively, the “Indemnified Parties”) shall be indemnified and held
harmless by the Trust, to the fullest extent permitted by law, solely from the Assets for any
losses, claims, damages, liabilities and expenses, including, without limitation, reasonable
attorneys’ fees, disbursements and related expenses which the Indemnified Parties may incur or
to which the Indemnified Parties may become subject in connection with any action, suit,
proceeding or investigation brought or threatened against one or more of the Indemnified Parties
on account of the acts or omissions of an Indemnified Party solely in its capacity as such;
provided, however, that the Trust shall not be liable to indemnify any Indemnified Party for any
act or omission constituting gross negligence, willful misconduct, fraud, bad faith, self-dealing or
a breach of the duty of loyalty by such Indemnified Party. Notwithstanding any provision in this
Agreement to the contrary, the Indemnified Parties shall be entitled to request advances from the
Trust to cover reasonable fees and necessary expenses incurred in connection with defending
themselves in any action brought against them as a result of the acts or omissions, actual or
alleged, of an Indemnified Party in its capacity as such; provided, however, that the Trustee shall
not be required to make any such advances; provided further, however, that any indemnified
Parties receiving such advances shall repay the amounts so advanced to the Trust upon the entry
of an order of a court of competent jurisdiction finding that such Indemnified Parties were not
entitled to any indemnity under the provisions of this Section 6.6. This indemnification shail
survive the death, dissolution, resignation or removal, as may be applicable, of the Indemnified
Parties, or the termination of the Trust, and shall inure to the benefit of the Indemnified Parties’
heirs and assigns.

ARTICLE VII
SELECTION, REMOVAL AND COMPENSATION OF TRUSTEE
7.1 initial Trustee. The initial Trustee shall be Thomas J. Allison.

7.2 Term of Service. The Trustee shall serve until (a) the completion of all the
Trustee’s duties, responsibilities and obligations under this Agreement and the Plan;

11
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(b) termination of the Trust in accordance with this Agreement; or (c) the Trustee’s death or
dissolution, incapacitation, resignation or removal.

7.3  Removal of a Trustee. Any Person serving as Trustee may be removed at any
time by affirmative vote of the Liquidating Trust Committee pursuant to the procedures set forth
in Section 10.2 of the Agreement or upon the determination of the Court on a motion for cause
shown. Any Trustee so removed is entitled to payment of reasonable fees and necessary
expenses accrued prior to removal subject to the terms of this Agreement.

74  Resignation of Trustee. The Trustee may resign at any time by giving the
Liquidating Trust Committee at least thirty (30) days® written notice of the Trustee’s intention to
do so0. In the event of a resignation, the resigning Trustee shall render to the Liquidating Trust
Committee a full and complete accounting of monies and assets received, disbursed and held
during the term of office of that Trustee. The resignation shall be effective on the later of (i) the
date specified in the notice; (ii) the date that is thirty days (30) after the date the notice is
delivered; or (iii) the date the accounting described in the preceding sentence is delivered.

7.5  Appointment of Successor Trustee. Upon the resignation, death, incapacity or
removal of a Trustee, the Liquidating Trust Committee shall, by a majority vote of those
members voting, appoint a successor Trustee to fill the vacancy so created. Any successor
Trustee so appointed shail consent to and accept in writing the terms of this Agreement and agree
that the provisions of this Agreement shall be binding upon and inure to the benefit of the
successor Trustee and all of the successor Trustee’s heirs and legal and personal representatives,
successors or assigns. Notwithstanding anything in this Agreement, in the event that a successor
Trustee is not appointed within sixty (60) days of the occurrence or effectiveness, as applicable,
of the prior Trustee’s resignation, death, incapacity or removal, the Liquidating Trust Committee
shall be authorized to move the Court for the appointment of a successor Trustee.

7.6 Powers and Duties of Successor Trustee. A successor Trustee shall have all the
rights, privileges, powers and duties of the predecessor Trustee under this Agreement and the
Plan.

7.7 Trust Continuance. The death, incapacity, resignation or removal of the Trustee
shall not terminate the Trust or revoke any existing agency created pursuant to this Agreement or
invalidate any action theretofore taken by the Trustee.

7.8  Compensation and Costs of Adminisiration. The Trustee may retain and
compensate professionals (including himself) as provided for in Section 3.2 of the Agreement,
subject to the Budget. The reasonable fees and actual and necessary expenses of such
professionals and the Trustee shall be paid by the Trustee upon each monthly submission of a fee
statement to the Trustee and/or the Liquidating Trust Committee, as applicable, in accordance
with the procedures described in this Section. The Trustee shall deliver its invoices or fee
statements to the Liquidating Trust Committee before payment from the Trust Assets shall be
allowed. Any professionals retained by the Trustee pursuant to this Agreement shall deliver their
invoices or fee statements 10 the Trustee for approval before payment from the Trust Assets shall
be allowed. The Trustee and Liquidating Trust Committee, as applicabie, shall have ten (10)
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days from the delivery of any invoice or fee statement to give notice of an objection to the fee
statement to the professional seeking compensation or reimbursement (including the Trustee
himself). For an objection to be valid, it shall be in writing and set forth in detail the specific
fees objected to and the basis for the objection. Any objection that remains unresolved fifteen
(15) days after it is made may be submitted to the Court for resolution. The terms of
compensation of the Trustee are set forth on Exhibit A hereto, which compensation may be
subject to periodic increase in the discretion of the Liquidating Trust Committee.

7.9  Reporting and Filing Requirements

7.9.1 The Trust shall mail to all Beneficiaries a report of all Assets received by
the Trust, all Available Trust Cash disbursed to Beneficiaries, all Assets held by the Trust, and
all fees, income and expenses related to the Trust during the preceding calendar year, which
report shall be delivered on an annual basis,

7.9.2 The Trustee shall also timely prepare, file and distribute such additional
statements, reports and submissions as may be necessary to cause the Trust and the Trustee to be
in compliance with applicable law.

ARTICLE VIl
TRUST OBLIGATIONS

8.1  The Trustee shall file tax returns for the Trust as a grantor trust pursuant to
Treasury Regulation Section 1.671-4(a) and any other applicable laws or regulations.

82 On an annual basis, the Trustee shall send to each Beneficiary a statement setting
forth the Beneficiary’s share or items of income, gain, loss, deduction or credit and will instruct
all such Holders to report such items on their federal income tax returns. Such a statement also
shall be sent to each Beneficiary after the dissolution of the Trust. The Trust’s taxable income,
gain, loss, deduction or credit will be allocated (subject to provisions of the Plan and
Confirmation Order relating to Disputed Claims) to the Beneficiaries in accordance with their
relative beneficial interests in the Trust, as determined pursuant to this Agreement.

8.3  As soon as practicable afier the Effective Date, the Trustee (to the extent that it
deems it necessary or appropriate in the reasonable exercise of its discretion) shall, in good faith,
value the Assets, and shall apprise the Beneficiaries of such valuation. The valuation shall be
used consistently by all parties (including the Debtors, the Trustee and the Trust Beneficiaries)
for all federal income tax purposes. The Court shall resolve any dispute regarding the valuation
of the Assets.
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ARTICLE IX
MAINTENANCE OF RECORDS

9.1  The Trustee shall maintain books and records containing a description of all
property from time to time constituting the Assets and an accounting of all receipts and
disbursements. Said books and records shall be open to reasonable inspection by any
Beneficiary upon written request to the Trustee. The Trustee shall furnish to any Beneficiary
upon written request an annual statement of receipts and disbursements, including a summary of
all income and expenses of the Trust,

ARTICLE X

LIQUIDATING TRUST COMMITTEE

10.1  Liqguidating Trust Committee. As of the Effective Date, the Liquidating Trust
Committee shall be comprised of (i) Thomas J. Allison, (ii) David Smith and (iii) Stephen J.
McCormack, Ph.D. (each, a “Member” and, collectively, the “Members”). Should any of the
Members resign from or otherwise cease to serve on the Liquidating Trust Committee,
replacements, if any, may be selected by the remaining Members acting by majority vote.

10.2  Liquidating Trust Committee Approval. Except as otherwise expressly provided
herein, a majority vote of the Members shall constitute an act or decision of the Liquidating
Trust Committee. If the event of a tie vote, the Trustee shall be deemed a voting Member for the
sole purpose of breaking any such tie vote of the Liquidating Trust Committee. The Trustee may
make recommendations for the action or inaction of the Liguidating Trust Committee via
electronic mail on seven (7) days’ notice (the “Voting Period™), and in the absence of a majority
of the Members rejecting the recommendation within the Voting Period, the recommendation
shall be deemed to have been approved by a majority of the Members.

10.3  Reports to Liguidating Trust Committee. Notwithstanding any other provision of
this Agreement, the Trustee shall report to the Liquidating Trust Committce as may be requested
by the Liquidating Trust Committee, but not less than quarterly, and such reports shall include
such matters and information as reasonably requested by the Liquidating Trust Commiitee. The
Liquidating Trust Committee shall keep all such information strictly confidential, except to the
extent the Liquidating Trust Committee deems it reasonably necessary to disclose such
information to the Court (in which case, a good faith effort shall be made to file such information
under seal).

10.4  Actions Requiring Approval of the Liquidating Trust Committee.
Notwithstanding anything to the contrary herein, the Trustee shall obtain the approval of the
Liquidating Trust Committee prior to taking any of the following actions, which approval may
be by affirmative vote of the Liquidating Trust Committee or upon notice pursuant to the
procedures set forth in Section 10.2 above:

A. The commencement of any Cause of Action against any third parties,
including objections to Claims;
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B. The settlement, compromise, withdrawal, dismissal or other resolution of
any (i) Claims or objections to Claims by the Trust and (ii) Cause of Action by the Trust;

C. The sale, transfer, abandonment, assignment or other disposition of any
Assets;

D. The borrowing of any funds by the Trust or pledge of any portion of the
Assets;

E. The exercise of any right or action set forth in this Agreement that
expressly requires approval of the Liquidating Trust Committee;

F. The amount and timing of Distributions from Assets or the proceeds of
Assets;

G. The establishment or setting of the Disputed Claims Reserve or any other
reserves in aid of distribution, and the opening, maintaining and administering of bank accounts
as necessary to discharge the duties of the Trustee under the Plan and this Agreement; or

H. The payment of the Trustee’s invoices.

10.5 Liquidating Trust Committee Replacement of Trustee Counsel. Notwithstanding
anything to the contrary herein, counsel to the Trustee may only be replaced by the unanimous

affirmative vote of the Liquidating Trust Committee.

10.6 Liquidating Trust Committee Action in Event of Trustee Conflict of Interest. In

the event that the Trustee cannot take any action, including, without limitation, the prosecution
of any Causes of Action or the objection to any Claim, by reason of an actual or potential
conflict of interest, the Liquidating Trust Committee acting by a majority shall be authorized to
take any such action(s) in his place and stead, including without limitation, the retention of
professionals (which may include professionals retained by the Trustee) for such purpose of
taking such actions,

10.7 Investments. The Liquidating Trust Committee may authorize the Trust to invest
the Trust Assets in prudent investments other than those described in section 345 of the
Bankruptcy Code.

10.8 Compensation of Liquidating Trust Committee. The Liquidating Trust
Commitice Members shall not be entitled to compensation, but shall be entitled to

reimbursement of reasonable out-of-pocket expenses incurred in the performance of such
Members’ duties on behalf of the Liquidating Trust Commiittee.
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ARTICLE XI
DURATION OF TRUST

11.1  Duration. The Trust shall become effective upon the Effective Date of the Plan,
and the Trust and its provisions herein shall remain and continue in full force and effect until the
Trust is terminated.

112  Termination. The Trust shall terminate upon the occurrence of the earlier of
(a) the full liquidation, administration and Distribution of the Assets in accordance with this
Agreement and the full performance of all other duties and functions of the Trustee set forth in
this Agreement, the Plan and the Confirmation Order; and (b) the fifth (5th) anniversary of the
Effective Date. Such termination may be extended upon request of the Trustee-if approved by
the Court for cause shown prior to the termination of the Trust on motion to the Court filed no
earlier than six (6) months prior to the scheduled termination of the Trust.

11.3  Continuance of Trust for Winding Up. After the termination of the Trust and for
the purpose of liquidating and winding up the affairs of the Trust, the Trustee shall continue to
act as such until the Trustee’s duties have been fully performed, including, without limitation,
performing such post-distribution tasks as necessary to windup the affairs of the Trust at the
Trust’s expense. After the termination of the Trust, the Trustee shall retain for a period of six (6)
months the books, records, Beneficiary lists and certificates and other documents and files which
shall have been delivered to or created by the Trustee. At the Trustee's discretion, all of such
records and documents may, but need not, be destroyed at any time after six (6) months from the
completion and winding up of the affairs of the Trust. Except as otherwise specifically provided
herein, upon the discharge of all liabilities of the Trust and final Distribution of the Trust, the
Trustee shall have no further duties or obligations hereunder. For the avoidance of doubt, the
limitations on liability contained in Sections 6.3, 6.4, 6.5 and 6.6 hereof shall apply to any
actions taken by the Trustee during the course of winding up the affairs of the Trust.

ARTICLE XII
MISCELLANEOUS

12.1  Jurisdiction. The Court shall have exclusive jurisdiction over (i) the Trust and the
Trustee, with respect to the administration of and activities relating to the Trust, and (ii) any
issues or disputes arising out of this Agreement; provided, however, that notwithstanding the
foregoing, the Trustee shall have the power and authority to bring any action in any court of
competent jurisdiction to prosecute the Liquidating Trust Claims.

12.2  Limitation on Transferability. A beneficial interest in the Trust shall be
nonassignable and non-transferable except by operation of law. An assignment or transfer shall
not be effective until appropriate notification and proof thereof is submitted to the Trustee, and
the Trustee may continue to pay all amounts to or for the benefit of the assigning or transferring
Beneficiary until receipt of proper notification and proof of assignment or transfer. The Trustee
may rely upon such proof without the requirement of any further investigation.
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12.3 Notices. All notices to be given to Beneficiaries may be given by ordinary mail to
the Holders at the addresses appearing on the books kept by Trustee. Any notice or other
communication which may be or is required to be given, served or sent to the Trustee shall be in
writing and shall be sent by registered or certified United States mail, return receipt requested,
postage prepaid, or transmitted by hand delivery or facsimile (if receipt is confirmed) addressed
as follows:

- If to the Trust/Trustee;

Thomas J. Allison

c/o Monroe Capital LLC
311 South Wacker Drive
Suite 6400

Chicago, IL. 60606
Telephone: (312) 543-4499

With a copy to:

Lawrence Gottlieb, Esq.
Michael Klein, Esq.

Robert Winning, Esq.

Cooley LLP

1114 Avenue of the Americas
New York, New York 10036
Telephone: (212) 479-6000
Facsimile: (212) 479-6275

or to such other address as may from time to time be provided in written notice by the Trustee.

124 No Bond. Notwithstanding any state law to the contrary, the Trustee {including
any successor) shall be exempt from giving any bond or other security in any jurisdiction.

12.5 Governing Law. This Agreement is made in the State of Delaware, and the Trust
and this Agreement, and the rights and obligations of the Trustee and the Liquidating Trust
Committee are to be governed by and construed and administered according to the laws of the
State of Delaware; provided, however, that, except as expressly provided in this Agreement,
there shall not be applicable to the Trust, the Trustee, the Liquidating Trust Committee or its
Members, or this Agreement (a) the provisions of Section 3540 of Title 12 of the Delaware
Code; or (b) any provisions of the laws (statutory or common) of the State of Delaware
pertaining to trusts which relate to or regulate: (i) the filing with any court or governmental body
or agency of trustee accounts or schedules of trustee fees and charges; (i) affirmative
requirements to post bonds for trustees, officers, agents or employees of a trust; (iii) the necessity
for obtaining court or other governmental approval concerning the acquisition, holding or
disposition of real or personal property; (iv) fees or other sums payable to trustees, officers,
agents or employees of a trust; (v) the allocation of receipts and expenditures to income or
principal; (vi) restrictions or limitations on the permissible nature, amount or concentration of
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trust investments or requirements relating to the titling, storage or other manner of holding of
trust assets; or (vii) the establishment of fiduciary or other standards or responsibilities or
limitations on the acts or powers of trustees, which are inconsistent with the limitations or
liabilities or authorities and powers of the Trustee set forth or referenced in this Agreement.

12.6  Successors and Assigns. This Agreement shall inure to the benefit of and shall be
binding upon the parties hereto and their respective successors and assigns.

12.7 No Execution. All funds in the Trust shall be deemed in custodia legis until such
times as the funds have actually been paid to or for the benefit of a Beneficiary, and no
Beneficiary or any other Person can bind, pledge, encumber, execute upon, garnish or attach the
Assets or the Trustee in any manner or compel payment from the Trust except by Final Order of
the Court. Payment will be governed solely by the Plan and this Agreement.

12.8  Plan and Confirmation Order. To the extent that the terms of this Agreement are
inconsistent with the terms set forth in the Plan, then the terms of the Plan shall govern and
control. To the extent that the terms of this Agreement are inconsistent with the terms set forth
in the Confirmation Order, then the terms of the Confirmation Order shall govern and control.

12.9 Intention of Parties to Establish Grantor Trust. This Agreement is intended to
create a grantor trust for United States federal income tax purposes and, to the extent provided by

law, shall be governed and construed in all respects as such a grantor trust, and any ambiguity
herein shall be construed consistent herewith, and if necessary, this Agreement may be amended
to comply with such federal income tax laws, which amendments may apply retroactively.

12.10 Amendment. The Trustee may, with the approval of a majority of the Members
of the Liquidating Trust Committee, modify, supplement or amend this Agreement, but only to
clarify any ambiguity or inconsistency, or render the Agreement in compliance with its stated tax
purposes, and only if such amendment (i) does not materially and adversely affect the interests,
rights, treatment or Distributions of any Beneficiaries and (ii) is not inconsistent with the Plan or
the Confirmation Order. In the event that a majority (as described above) of the Members of the
Liquidating Trust Committee are unable to reach a consensus regarding a proposed modification,
supplement or amendment, the Trustee may seek Court approval of any such modification,
supplement or amendment. Notwithstanding the foregoing, no amendment to this Agreement
that adversely affects the rights of HEP shall be effective without the prior written consent of the
HEP, such consent not 10 be unreasonably withheid.

12.11 Severability. If any term, provision, covenant or restriction contained in this
Agreement is held by a court of competent jurisdiction or other authority to be invalid, void,
unenforceable or against its regulatory policy, the remainder of the terms, provisions, covenants
and restrictions contained in this Agreement shall remain in full force and effect and shall in no
way be affected, impaired or invalidated.

12.12 Integration, This Agreement. the Plan and the Confirmation Order constitute the
entire agreement with, by and among the parties thereto, and there are no representations,
warranties, covenants or obligations except as set forth herein, in the Plan and in the
Confirmation Order. This Agreement, together with the Plan and the Confirmation Order,
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supersede all prior and contemporaneous agreements, understandings, negotiations and
discussions, written or oral, of the parties hereto, relating to any transaction contemplated
hereunder. Except as otherwise provided in this Agreement, the Plan or Confirmation Order,
nothing herein is intended or shall be construed to confer upon or give any person other than the
parties hereto and the Beneficiaries any rights or remedies under or by reason of this Agreement,

12.13 Third Party Beneficiary. Nothing in this Agreement is intended to benefit or
create any right or cause of action in or on behalf of any person other than the parties hereto
unless expressly set forth herein. For the avoidance of doubt, HEP is an intended third-party
beneficiary of Sections 12.10 and 12.13 of the Agreement.

12.14 Counterparts. This Agreement may be signed by the parties hereto in
counterparts, which, when taken together, shall constitute one and the same document.

[Signatures Appear on Following Page]
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IN WITNESS WHEREOF, the parties have executed this Agreement (or are deemed to have so
executed this Agreement) as of the day and year first written above.

Trustee MacKeyser Holdings, LLC, et al.,
Debtors and Debtors-in-Possession

By: By:
Thomas J. Allison Teresa Robinson
Chief Financial Officer
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EXHIBIT A

Trustee Compensation

$5,000 per month, subject to periodic adjustment in the discretion of the Liquidating Trust
Committee, plus reasonable out-of-pocket expenses.
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EXHIBIT B
Budget

The following costs are projected for the Trust for the first eighteen (18) months following the
Effective Date:
Description Estimated Monthly Expense Total Expense (18 months)
Information technology costs | $1,500 $27,000
Document storage costs $1,000 $18,000
Tax preparation - $40,000
Litigation expenses $125,000
Trustee fees $5,000' $90,000
Miscellaneous expenses $500 $9,000
Total Trust expenses $309,000

In addition, counsel to the Liquidating Trust shall be compensated on a purely contingency fee
basis, and shall be entitled to 33% of Liquidating Trust Proceeds, to be paid beginning in Tier 3
of the Liquidating Trust Waterfail.

$3032/0001-11082304v6
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EXHIBIT B to PLAN

Contracts To Be Assumed Under Joint Plan’

The Debtors will assume under the joint plan of liquidation any and all insurance policies
maintained by the Debtors that have not expired or terminated pursuant to their own terms on or
before the effective date of the joint plan of liquidation, including but not limited to policies
issued by AmTrust International Underwriters Ltd., Colony Insurance Company, Torus National
Insurance Company and the Hartford-Twin City Fire Insurance Company providing directors
and officers insurance coverage, general liability insurance coverage, umbrella liability insurance
coverage and workers compensation insurance coverage.

The inclusion by the Debtors of an agreement on this Exhibit B does not constitute an admission by the
Debtors that such agreement is an executory contract or unexpired lease.
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EXHIBIT C to PLAN
Non-Exclusive List of Retained Claims and Causes of Action

The following is a non-exclusive list of potential or actual parties against whom the
Debtors could assert or have asserted a claim or cause of action, which claims and causes of
action are being transferred to the Liquidating Trust under the Plan and pursuant to the authority
of section 1123(b)(3)(B) of the Bankruptcy Code, subject to any release, exculpations and/or
indemnifications in the Plan, the Global Settlement Order or the Final DIP Order. Defined terms
not defined herein are used as defined in the Joint Plan of Liquidation Pursuant to Chapter 11 of
the Bankruptcy Code Proposed by the Debtors and the Official Committee of Unsecured
Creditors to which this Exhibit C is attached. The Plan Proponents reserve their rights to modify
this list to amend parties or otherwise update this list, but disclaim any obligation to do so. In
addition to possible causes of action and claims against the persons or entities listed herein, the
Debtors may have, in the ordinary course of business, causes of action, claims or rights against
vendors or others with whom they deal in the ordinary course of business (“Ordinary Course
Claims™) to the extent such causes of action, claims or rights have not been assigned to a third
party. The Liquidating Trust and the Liquidating Trustee reserve their right to enforce, sue on,
settle or compromise (or decline to do any of the foregoing) the Ordinary Course Claims and all
other claims and causes of action of the Debtors and the Estates, including but not limited to the
specific claims and causes of action described below, subject to any release, exculpations and/or
indemnifications in the Plan, the Global Settlement Order or the Final DIP Order.

1. All ctaims and causes of action of the Debtors arising before the Effective Date
(regardless of whether arising before or after the Petition Date) against any persons or entities,
including but not limited to (a) claims and causes of action for breach of contract, negligence,
professional negligence, breach of fiduciary duty or other duties, or fraud, against the Debtors’
officers, directors, accountants and/or auditors prior to the Petition Date; and (b) claims and
causes of action against insurance companies and brokers arising in connection with directors
and officers, fidelity, general liability, property, workers compensation and any other insurance
coverages and policies, including but not limited to claims under the insurance coverages and
policies, and claims and causes of action for breach of contract, fraud, negligent
misrepresentation, professional negligence, and breach of the duty of good faith and fair dealing.

2. Claims and causes of action, including but not limited to those based on
avoidance actions and powers, against any and all parties listed on Statement 3.c to each of the
Debtors’ Statements of Financial Affairs (including any amendments thereto) as receiving
payments from one or more of the Debtors in the one (1) year preceding the Petition Date.

3. Claims and causes of action against (i} WCEC, LLC, Barry Katzman, MD, Inc.
and/or Dr. Barry Katzman and their respective affiliates; (ii) Pierre Keyser, Erica Perreira, Erik
Larsen and Sean Lyman, and individuals and entities affiliated therewith; (iii) Kroll Inc.; and
(iv) Wisconsin Vision, Inc. and its affiliates, including any claims and causes of action arising
under the Shareholder Guarantee (as defined in the Motion of the Debtors and Official
Committee of Unsecured Creditors for Entry of an Order Pursuant to 11 U.S.C. § 105(a) and
Fed. R. Bankr. P. 9019(a) Approving the Compromise and Settlement by and Among the
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Debtors, the Official Committee of Unsecured Creditors and Certain of the Debtors’ Secured
Lenders and Essilor of America, Inc. and Certain Affiliated Entities [Docket No. 662] (the
“Essilor Settlement Motion™)) provided by Pierre Keyser to Essilor Laboratories of America, Inc.
(“Essilor Labs™) and/or its affiliates in connection with that certain Omnibus Amended and
Restated Laboratory Services Agreement by and among the Debtors, Essilor Labs and Pierre
Keyser.

4. Claims and causes of action against any and all former directors, officers and
insiders of one or more of the Debtors. '

3. Any and all outstanding accounts receivable balances owed to one or more of the
Debtors.

6. Any and all present and former utility service providers holding pre- or post-
petition deposits.

7. Any and all pending federal and state tax actions and appeals.

8. Any and all pending prepetition litigation, including any prepetition litigation for
which the Debtors maintain insurance coverage.

9. Any and all rights and claims under contracts, leases, loan agreements,
syndications, or any other agreement not cancelled pursuant to the Plan, including but not limited
to collection actions and claims.

10.  Any and all objections to claims asserted under section 502 of the Bankruptcy
Code against one or more of the Debtors, whether based upon claims filed on the Debtors’
claims registry or equitably asserted.

11.  Any and all objections to claims asserted under section 503(b) of the Bankruptcy
Code against one or more of the Debtors, whether based upon claims filed on the Debtors’
claims registry or equitably asserted.

12. Any and all objections to secured claims against one or more of the Debtors,
whether based upon claims filed on the Debtors’ claims registry or otherwise asserted.

13.  Any and all objections to claims asserted under section 507 of the Bankruptcy
Code against one or more of the Debtors, whether based upon claims filed on the Debtors’
claims registry or otherwise asserted.

14.  The Liquidating Trust and the Liquidating Trustee expressly reserve all rights,

defenses and counterclaims against any person or entity that has asserted or could assert a claim
against the Debtors.

ALL OF THE ABOVE PERSONS OR ENTITIES INCLUDE THEIR AGENTS,
EMPLOYEES, PROFESSIONALS, REPRESENTATIVES, OFFICERS, DIRECTORS,

53032/0001-11065703v9
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MEMBERS, PARTNERS, SUCCESSORS, AFFILIATES AND ASSIGNS. THE PLAN
PROPONENTS EXPRESSLY RESERVE THE RIGHT TO AMEND OR SUPPLEMENT
THIS LIST AT ANY TIME PRIOR TO THE CONFIRMATION HEARING.

53032/0001-11065703v9
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EXHIBIT B

Notice of Effective Date
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
In re: Chapter 11
MACKEYSER HOLDINGS, LLC, et al., Case No. 14-11550 (CSS)
Debtors.' Jointly Administered
;

NOTICE OF (A) ENTRY OF ORDER CONFIRMING THE FIRST AMENDED JOINT
PLAN OF LIQUIDATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY
CODE PROPOSED BY THE DEBTORS AND THE OFFICIAL COMMITTEE OF
UNSECURED CREDITORS; (B) EFFECTIVE DATE OF THE PLAN;

(C) SUBSTANTIAL CONSUMMATION OF THE PLAN; AND (D) BAR DATES FOR
CERTAIN ADMINISTRATIVE, PROFESSIONAL AND REJECTION CLAIMS

PLEASE TAKE NOTICE OF THE FOLLOWING:

1. Confirmation of the Plan. The debtors and debtors-in-possession in the
above-captioned cases (collectively, the “Debtors”) hereby give notice that, on February __,
2015, the Honorable Christopher S. Sontchi, United States Bankruptcy Judge for the District of
Delaware, entered an order [Docket No. ] (the “Confirmation Qrder”) confirming the First
Amended Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code Proposed by
the Debtors and the Official Committee of Unsecured Creditors. (the “Plan”) The Plan is
attached as Exhibit A to the Confirmation Order.

2. Effective Date. Pursuant to the Confirmation Order, the Debtors hereby
certify and give notice that the Plan became effective in accordance with its terms, as set forth in
Article VIII of the Plan, on February __, 2015 (the “Effective Date™).

! The Debtors in these chapter 11 cases, along with the last four digits of each entity’s federal tax

identification number, are: MacKeyser Holdings, LL.C (5620); American Optical Services, Inc. (5707);
Exela Hearing Services, LLC (2110); Optical Management Systems, Inc. (8300); Riverfront Hearing, Inc.
(9220); AOS-OMS, LLC {4445); American Optical Services, LLC (4879); EHS-Riverfront, LLC (4530},
926 N. Wilcrest, LLC (2497); Epic Management Group, LLC (3385); Eyeglasses Etc., Inc. (7753); Eyes
On You Eyecare, Inc. (2091); Genesis Billing Systems, LLC (1548); Genesis Eye Center, PLLC (8427); 1.
Richard Susi, D.O., P.A. (1936); Joseph D. Udvari, Jr., 0.D,, P.C. (0836); Joseph Kurstin, M.D., P.A.
(7339); Lakewood Eye Clinic, P.C. (2251); Larry R. Moorman, M.D., P.C. (5458); Philip H. Clark, O.D.,
P.A. (6411); Steven T. Olkowski, M.D,, P.C, (1813); Thomas Retinal Eye Specialists, P.C. (0492); and
Thomas G. Abell, M.D., P.5.C. (1810). The mailing address for each entity listed above is 10624 Eastern
Avenue #965, Henderson, Nevada 89052.

Unless otherwise defined in this Notice, capitalized terms used herein have the meanings set forth in the
Plan.
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3 Substantial Consummation. The Debtors hereby give notice that,
pursuant to section 1101(2) of the Bankruptcy Code, the Plan has been substantially
consummated.

4. Discharges, Releases, Exculpation and Injunctions. The Plan provides
for discharges, releases, exculpation and injunctions of certain conduct. The injunctions in the
Plan include a permanent injunction of the commencement or prosecution by any entity, whether
directly, derivatively or otherwise, of any Claims, obligations, suits, judgment, damages,
demands, debis, rights, Causes of Action or liabilities released or exculpated pursuant to the
Plan.

S. Bar Date for Professional Fee Claims. All final requests for payment of
Professional Fee Claims (the “Final Fee Applications™) must be filed no later than March___,
2015 (i.e., forty-five (45) days after the Effective Date). The procedures for processing Final Fee
Applications are set forth in the Plan, If a Professional or other Entity does not timely submit a
Final Fee Application, such Entity shall be forever barred from secking payment of such
Professional Fee Claim from the Debtors, their Estates or the Liquidating Trust.

6. Bar Date for Administrative Claims. The bar date for Administrative
Claims arising on or before September 30, 2014 has expired. Requests for payment of
Administrative Claims arising after September 30, 2014, other than Professional Fee Claims,
must be filed with the Court and served on the Liquidating Trust and the Liquidating Trust
Committee no later than the Administrative Claims Bar Date, March ___, 2015 (i.e., the thirtieth
(30th) day following the Effective Date). Unless the Liquidating Trust or any other party in
interest objects to an Administrative Claim by the Administrative Claims Objection Deadline,
such Administrative Claim shall be deemed Allowed in the amount requested. In the event that
the Liquidating Trust or any other party in interest objects to an Administrative Claim, the Court
shall determine the Allowed amount of such Administrative Claim.

7. Bar Date for Rejection Damages Claims. Except as set forth in Article
VII of the Plan, all Executory Contracts and Unexpired Leases of the Debtors have been rejected
as of the Effective Date. If the rejection of an Executory Contract or Unexpired Lease pursuant
1o the Plan gives rise to a Claim by the non-Debtor party or parties to such contract or lease, such
Claim shall be forever barred and shall not be enforceable against the applicable Debtor or its
Estate, the Liquidating Trust or their respective successors or properties unless a Proof of Claim
is filed with the Court and served on counsel for the Liquidating Trust no later than March ___,
2015 (i.e., within thirty (30) days after service of notice of entry of the Confirmation Order).

8. Renewed Request for Post-Effective Date Notice Pursaant to
Bankruptcy Rule 2002. After the Effective Date, to continue to receive notice of documents
pursuant to Bankruptcy Rule 2002, all Creditors and other parties in interest must file a renewed
notice of appearance with the United States Bankruptcy Court for the District of Delaware (the
“Court™) requesting receipt of documents pursuant to Bankruptcy Rule 2002,

9, Copies of Plan and Confirmation Order, Any party in interest who
wishes to obtain a copy of the Plan, any exhibits to the Plan or the Confirmation Order may view

2
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and download such documents at (i) at the Debtors’ case website (t_ittp:{/www.americanlcgal
claims.com/mackeyser); or (ii) at the Court’s website (http://www.deb.uscourts.gov} (PACER

account required).

Dated: February ___, 2015

COLE SCHOTZ P.C.

David R. Hurst

Marion M. Quirk

500 Delaware Avenue, Suite 1410
Wilmington, Delaware 19801

Counsel for Debtors and
Debtors-in-Possession
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