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DREW I, BREAKSPEAR
Commissioner

INTEROFFICE COMMUNICATION

DATE: April 20, 2018

TO: Ms. Diane Cushing or Ms. Darlene Connell, Department of State
Division of Corporations

FROM: Jasen Guevara, Licensing and Chartering ’M//?

SUBJECT:  Ovation Holdings, Inc., and Encore Bank

Please file the attached filings in the following sequence for the above-reference entities, using
April 20, 2018 as the effective date:

» Ovation Holdings, Inc. files Restated Articles of Incorporation (1o convert to a Successor
Institution) which will be effective on April 20, 2018 at 4:58 p.m., EDT;

+ Ovation then merges with and into Encore Bank effective on April 20, 2018 at 4:59 p.m.,
EDT; and

» Encore Bank then merges with and into LMCU on April 20, 2018 at 5:00 p.m., EDT.
Please make the following distribtution of copies:

(1) One certified copy to: Jason Guevara
Office of Financial Regulation
Licensing & Chartering
200 East Gaines Street
Tallahassee, FL 32399

(1) One certified copy to: Mr. John P. Greeley
Smith Mackinnon, PA
Suite 1200, Citrus Center
255 South Orange Ave
Orlando, FL 32801

Also attached is a check that represents payment of the filing fees and certified copies. If you
have any questions please call (850) 410-9513.

STREET ADDRESS: 101 East Gaines Street, Sutte 636 * PHONE (B50) 410-gB00 * FAX (850) 410-9548
MAILING ADDRESS: Division of Financial instituticns, 200 East Gaines Street, Tallahassee, FL 32399-0371.



SMITH MACKINNON, PA

ATTORNEYS AT LAW
Post OFFICE Box 2254

Surte 1200 ORLANDO, FLORIDA 32802-2234
Citrus CENTER
255 SOUTH ORANGE AVENUE TELEPHONE: (407)843-7300
ORLANDO. FLORIDA 32801 FaCsIMILE:  (407) 843-2448
JOHN P. GREELEY EMaIL: JpG 73004 A0L.COM
April 17,2018 RECEIVED

DIRECTOR'S OFFICE

Via Federal Express [;IJ\SS'ON oF FINAN,?,I[_AEL INSTITUTIONS
Jason M. Guevara, Financial Administrator APR 1§ 2018
Division of Financial Institutions 7

Florida Office of Financial Regulation RT% ey
200 East Gaines Street o —
Tallahassee, Florida 32399-0371 — o

Re: Encore Bank
Naples, Florida

Dear Jason:
Enclosed is an original and two copies of each of the following documents:
1. Restated Articles of Incorporation for Ovation Holdings, Inc. ("Ovation™);
2. Articles of Merger between Ovation and Encore Bank (“Encore™); and
3. Articles of Merger between Encore and Lake Michigan Credit Union (“LMCU”).

Please note that the Restated Articles convert QOvation to a successor institution. The
Articles of Merger for Ovation and Encore are for the merger of Ovation with and into Encore.
Finally, the Articles of Merger between Encore and LMCU are for the merger of Encore with and
into LMCU.,

I have also enclosed a check in the amount of $227.50 payable to the Florida Secretary of
State representing the following filing fees:

I. Restated Anticles of Incorporation - $35.00 filing fee and $17.50 for two certified
copics;

2. Articles of Merger between Ovation and Encore - $70.00 filing fee and $17.50 for
two certified copies; and

(98]

Articles of Merger between Encore and LMCU - $70.00 filing fee and $17.50 for
two certified copies. - :

C UPG\Ovation Holdings:QFR lir (Apnl 16, 2018) docx



Jason M. Guevara

Florida Office of Financial Regulation
April 17,2018

Page 2

With regard 1o the two certified copies of each of the three foregoing documents, one set is
for your files, and one set should be mailed to me.

Please do not file the documents with the Florida Secretary of State until I call you the
morning of Friday, April 20, 2018. At thal time, we anticipate that we will have the final
approval of the merger transaction from NCUA.,

As you review the foregoing and the attached materials, please let me know if you have any
questions or comments. As always, we very much appreciate your assistance.

Vety trulx YOurS,

JPG:br

Enclosures

Copy to: Thomas N. Ray
President and Chief Executive Officer
Encore Bank



ARTICLES OF MERGER

OF 184PR o .
OVATION SUCCESSOR BANK Seoney, . 927
-[NTO :A’L“ e fn.ry

AMAS<L T STATE
ENCORE BANK 4SS5 T amin

Pursuant to the provisions of the Florida Financial Institutions Codes and the Florida
Business Corporation Act, Ovation Successor Bank and Encore Bank do hereby adopt the
following Articles of Merger:

FIRST: The names of the corporations which are parties to the merger (the
“Merger”™) contemplated by these Articles of Merger are Ovation Successor Bank and Encore
Bank. The surviving corporation in the Merger 1s Encore Bank, which shall continue to conduct
its business following effectiveness of the Merger under the name “Encore Bank.”

SECOND:  The Plan of Merger is set forth in the Agreement and Plan of Merger dated
September 29, 2017, by and among Ovaticn Successor Bank (formerly, Ovation Holdings, Inc.)
and Encore Bank. A copy of the Plan of Merger is attached hereto and made a part hereof by
reference as if fully set forth herein.

THIRD: The Merger shall become effective at 4:59 p.m., Eastern Daylight Time, on
April 20, 2018.

FOURTH:  The Merger Agreement was adopted by the shareholders of Ovation
Successor Bank (formerly, Ovation Holdings, Inc.) on December 13, 2017, and was adopted by
the sole shareholder of Encore Bank on September 29, 2017.

FIFTH: The Articles of Incorporation of Encore Bank shall serve as the Articles of

Incorporation of the surviving corporation, until amended thereafter in accordance with applicable
law.

[Signature page follows]

C JPGOvation HoldingsiArticles of Merger - BHC-Bank (2018) doc



IN WITNESS WHEREOF, the parties have caused these Articles of Merger to be signed
on April 16,2018,

OVATION SUCCESSOR BANK ENCORE BANK

; . /“'——-..“
By 7/7/?“"‘ o /
' _Thomas N. Ray
President and Chief Executive Officer

as N. Ray N
resident and Chief Executive Offiter

‘ C:Users\tulrich\AppDataiLocal\MicrosofliWindows\Temporary Internet Files\Content.Outlock\DBOSR2C 3 Aricles of Merger - BHC-Bank (2018).doc



AGREEMENT AND PLAN OF MERGER BETWEEN
OVATION HOLDINGS, INC. AND
ENCORE BANK

THIS AGREEMENT AND PLAN OF MERGER (the “Consolidation Merger
Agreement”) dated as of September 29, 2017, is made by and between Ovation Holdings, Inc.
(“Ovation™), a Florida corporation and registered bank holding company, and Encore Bank (the
“Bank™), a Florida-chartered banking corporation and wholly owned subsidiary of Ovation.

RECITALS:

WHEREAS, the boards of directors of Ovation and the Bank have approved and
authorized the execution and delivery of this Consolidation Merger Agreement; and

WHEREAS, the boards of directors of Ovation and the Bank each believe this
Consolidation Merger Agreement and the transactions contemplated hereby are in the best
interest of the respective shareholders of Ovation and the Bank.

NOW, THEREFORE, in consideration of the premises and mutual agreements
contained herein, the parties hereto, intending to be legally bound, have agreed as follows:

ARTICLE 1
THE MERGER
Section 1.1 The Merger.
(a) Provided that this Consolidation Merger Agreement shall not have been

terminated in accordance with its express terms, upon the terms and subject to the conditions of
this Consolidation Merger Agreement and in accordance with the applicable provisions of the
Florida law, at the Effective Time (as defined below) Ovation shall be merged with and into the
Bank pursuant to the provisions of, and with the effects provided under, Florida law, the separate
existence of Ovation shall cease and the Bank will be the surviving corporation and will continue
its corporate existence under Florida law (the “Bank Merger™). As a result of the Bank Merger,
each share of Ovation common stock issued and outstanding immediately prior to the Effective
Time, other than shares held by shareholders of Ovation who or which properly elect to exercise
his, her or its right to dissent under Section 607.1301, Florida Statutes (“Dissenting Shares™),
will be converted into the right to receive one share of Bank common stock for each share of
Ovation common stock then held by such shareholder. Dissenting Shares shall be entitled to such
sums as are provided under Florida law.

{b) Ovation and the Bank agree to execute and deliver articles of merger (the
“Articles of Merger™), the terms of which shall be consistent with and subject to the terms of this
Consolidation Merger Agreement, in order to facilitate the processing and approval of the
applications contemplated in Section 2.3. The Bank has entered into an Agreement and Plan of
Merger with Ovation and Lake Michigan Credit Union (“LCMU?) dated as of the date hereof
(the *LCMU Merger Agreement”), pursuant to which the Bank will be acquired by LCMU



immediately following the Bank Merger (the “LCMU Merger™).

(c) The Bank and Ovation agree to amend this Consolidation Merger
Agreement as shall be appropriate to reflect the final structure and regulatory approval process
appropriate for the Bank Merger and the LCMU Merger, in order to facilitate the processing and
approval of the applications contemplated in Section 2.3, subject to any limitations or
requirements of Florida or Federal law.

Section 1.2 Effective Time; Closing. Provided that this Consolidation Merger

Agreement shall not have been terminated in accordance with its express terms, the closing of
the Bank Merger (the “Closing”) shall occur on a date that is mutually agreed by the parties
following the satisfaction or waiver in writing of all of the conditions set forth in Article 2
hereof. The Bank Merger shall be effective on the date and at the time designated in the Articles
of Merger as filed with the Florida Secretary of State (the “Effective Time™).

Section 1.3 Articles of Incorporatien and Bvlaws. At the Effective Time, the articles

of incorporation and bylaws of the Bank, as in effect immediately prior to the Effective Time,
shall be the articles of incorporation and bylaws of the Bank (as the surviving corporation) until
thereafter amended in accordance with applicable law.

Section 1.4  Board of Directors and Officers. From and after the Effective Time,

until duly changed in compliance with any applicable law and organizational documents of the
Bank (as the surviving corporation), the board of directors and officers of the Bank (as the
surviving corporation) shall be the board of directors and officers of the Bank in place
immediately prior to the Effective Time.

Section 1.5 Rights as Sharcholders. At the Effective Time, holders of Ovation
common stock shall cease to be shareholders of Ovation and shall have no rights as shareholders
of Ovation other than the right to receive one share of Bank common stock for each share of
Ovation common stock held by any such holder, or such rights associated with dissenting shares
in accordance with Florida law.

Section 1.6  Treatment of Ovation Options. Each outstanding and unexercised

Ovation stock option, and any related plans, as of the Effective Time shall be converted into a
Bank stock option, on the same terms as such Ovation stock options, and any such related plans
shall be assumed by the Bank.

Section 1.7 Representations and Warrauties.

(a) Ovation is a corporation, duly organized, validly existing and in good
standing under the laws of the State of Florida. Ovation has all requisite corporate power and
authority (including all licenses, franchises, permits and other governmental authorizations as are
legally required) to carry on its business as now being conducted, to own, lease and operate its
properties and assets as now owned, leased or operated and to enter into and carry out its
obligations under this Consolidation Merger Agreement.



(b) The Bank is a state bank, duly organized, validly existing and in good
standing under the laws of the State of Florida. The Bank has all requisite corporate power and
authority (including all licenses, franchises, permits and other governmental authorizations as are
legally required) to carry on its business as now being conducted, to own, lease and operate its
properties and assets as now owned, leased or operated and to enter into and carry out its
obligations under this Consolidation Merger Agreement.

ARTICLE 2
CONDITIONS PRECEDENT

The obligations of Ovation and the Bank to consummate the Bank Merger are subject to
the satisfaction, at or prior to the Closing, of each of the following conditions (any of which may
be waived by the Bank or Ovation, in whole or in part):

Section 2.1  Qvation’s and the Bank’s Performance. Each of Ovation and the Bank

shall have performed or complied in all material respects with all of the covenants and
obligations to be performed or complied with by it under the terms of this Consolidation Merger
Agreement on or prior to the Closing.

Section 2.2 No Proceedings. Since the date hereof, there must not have been
commenced or threatened against Ovation or the Bank any proceeding: (a) involving any
challenge to, or seeking damages or other relief in connection with, the Bank Merger or the
LMCU Merger, or (b) that may have the effect of preventing, delaying, making illegal or
otherwise interfering with the Bank Merger or the LMCU Merger.

Section 2.3  Consents_and Approvals. Any consents or approvals required to be

secured by Ovation or the Bank by the terms of this Consolidation Merger Agreement or
applicable law shall have been obtained and shall be reasonably satisfactory to Ovation and the
Bank, and all applicable waiting periods shall have expired.

Section 2.4 No Prohibition. Neither the consummation nor the performance of either
of the Bank Merger or the LMCU Merger will, directly or indirectly (with or without notice or
lapse of time), contravene, or conflict with or result in a violation of any applicable law,
regulation or court or regulatory order.

Section 2.5 Sharcholder Approval This Consolidation Merger Agreement, the
LCMU Merger Agreement, the Bank Merger, and the LMCU Merger shall have been duly and
validly approved by Ovation’s sharcholders and Ovation, in its capacity as the sole shareholder
of the Bank. In that regard, Ovation shall cause a meeting of its shareholders for the purpose of
acting upon this Consolidation Merger Agreement, the LCMU Merger Agreement, the Bank
Merger, and the LMCU Merger to be held at the earliest practicable date after the date hereof.
Ovation shall send to its shareholders notice of such meeting together with a proxy statement,
which shall include a copy of this Consolidation Merger Agreement, the LCMU Merger
Agreement, and a copy of the portions of the Florida law governing the rights of shareholders
seeking dissenter’s rights.



Section 2.6  Restated Articles of Incorporation. Immediately prior to the Effective
Time, Ovation shall file Restated Articles of Incorporation to be organized as a Successor
Institution in accordance with Section 658.40(4), Florida Statutes.

ARTICLE 3
TERMINATION

Section 3.1 Reasons for Termination and Abandonment. This Consolidation

Merger Agreement, by prompt written notice given to the other parties prior to or at the Closing,
may be terminated:

(a) by mutual consent of the boards of directors of Ovation and the Bank;
(b) automatically upon termination of the LCMU Merger Agreement,
(c) by either Ovation or by the Bank if:

(i) any of the conditions in Article 2 has not been satisfied and
QOvation and the Bank have not waived such condition on or before the Closing; or

(i1) the other commits a willful breach of its obligations under this
Consolidation Merger Agreement and the act or omission that constitutes a willful breach is not
or cannot be cured within ten (10) business days after receipt by the breaching party of written
demand for cure by the non-breaching party.

(d) by Ovation, if its shareholders fail to approve this Consolidation Merger
Agreement, the LCMU Merger Agreement, the Bank Merger, and the LCMU Merger, on or
before December 31, 2018;

(e) by the Bank, if Ovation, in its capacity as the sole shareholder of the
Bank, fails to approve this Consolidation Merger Agreement, the LCMU Merger Agreement, the
Bank Merger, and the LCMU Merger, on or before December 31, 2018; or

H by either OQvation or the Bank, if the Closing has not occurred (other than
through the failure of any party seeking to terminate this Consolidation Merger Agreement to
comply fully with its obligations under this Consolidation Merger Agreement) on or before June
30, 2018.

Section 3.2  Effect of Termination. If this Consolidation Merger Agreement is
terminated pursuant to Section 3.1 of this Consolidation Merger Agreement, this Consolidation

Merger Agreement shall forthwith become void, there shall be no liability under this
Consolidation Merger Agreement on the part of Ovation or the Bank, and all rights and
obligations of each party hereto shall cease; provided, however, that, nothing herein shall relieve
any party from liability for the breach of any of its covenants or agreements set forth in this
Consolidation Merger Agreement.



Section 3.3  Expenses. All expenses incurred by a party or on its behalf in connection
with or related to the authorization, preparation, negotiation, execution and performance of this
Consolidation Merger Agreement, and all other matters related to the Bank Merger or the LMCU
Merger shall be paid by the party incurring or otherwise responsible for such expenses whether
or not the Bank Merger or the LMCU Merger are consummated.

ARTICLE 4
MISCELLANEOUS

Section 4.1  Governing Law. All questions concerning the construction, validity and
interpretation of this Consolidation Merger Agreement and the performance of the obligations
imposed by this Consolidation Merger Agreement shall be governed by the internal laws of the
State of Florida applicable to contracts made and wholly to be performed in such state without
regard to conflicts of laws.

Section 4.2  Jurisdiction and Service of Process. Any action or proceeding seeking

to enforce, challenge or avoid any provision of, or based on any right arising out of, this
Consolidation Merger Agreement shall be brought only in the courts of the State of Florida,
County of Collier, and each of the parties consents to the exclusive jurisdiction of such courts
{and of the appropriate appellate courts) in any such action or proceeding and waives any
objection to jurisdiction or venue laid therein. Process in any action or proceeding referred to in
the preceding sentence may be served on any party anywhere in the world.

Section 4.3 Assignments, Successors and No Third Party Rights. None of the

parties to this Consolidation Merger Agreement may assign any of its rights under this
Consolidation Merger Agreement without the prior written consent of the other party. Subject to
the preceding sentence, this Consolidation Merger Agreement and every representation,
warranty, covenant, agreement and provision hereof shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and permitted assigns. Nothing
expressed or referred to in this Consolidation Merger Agreement will be construed to give any
Person (as defined in the LCMU Merger Agreement) other than the parties to this Consolidation
Merger Agreement any legal or equitable right, remedy or claim under or with respect to this
Consolidation Merger Agreement or any provision of this Consolidation Merger Agreement.

Section 4.4  Wajver. Neither the failure nor any delay by any party in exercising any
right, power or privilege under this Consolidation Merger Agreement or the documents referred
to in this Consolidation Merger Agreement will operate as a waiver of such right, power or
privilege, and no single or partial exercise of any such right, power or privilege will preclude any
other or further exercise of such right, power or privilege or the exercise of any other right,
power or privilege. To the maximum extent permitted by applicable law: (a) no claim or right
arising out of this Consolidation Merger Agreement or the documents referred to in this
Consolidation Merger Agreement can be discharged by one party, in whole or in part, by a
waiver or renunciation of the claim or right unless in writing signed by the other party; (b) no
waiver that may be given by a party will be applicable except in the specific instance for which it
is given; and (¢) no notice to or demand on one party will be deemed to be a waiver of any
obligation of such party or of the right of the party giving such notice or demand to take further



action without notice or demand as provided in this Consolidation Merger Agreement or the
documents referred to in this Consolidation Merger Agreement.

Section 4.5 Notices. All notices, consents, waivers and other communications under
this Consolidation Merger Agreement must be in writing (which shall include telecopier
communication) and will be deemed to have been duly given if delivered by hand or by
nationally recognized overnight delivery service (receipt requested), mailed by registered or
certified U.S. mail (return receipt requested) postage prepaid, or via email, if confirmed
immediately thereafter by also mailing a copy of any notice, request or other communication by
U.S. mail as provided in this Section:

If to the Bank, to:

Thomas N. Ray

President and Chief Executive Officer
Encore Bank

3003 Tamiami Trail, North, Suite 100
Naples, Florida 34103-2714

E-mail: tray(@encorebank.com

[f to Ovation, to:

Thomas N. Ray

Executive Vice President

Ovation Holdings, Inc.

3003 Tamiami Trail, North, Suite 100
Naples, Florida 34103-2714

E-mail: tray{@encorebank.com

or to such other place as the either party shall furnish to the other in writing. Except as otherwise
provided herein, all such notices, consents, waivers and other communications shall be effective:

(a) if delivered by hand, when delivered; (b) if mailed in the manner provided in this Section,
five (5) business days after deposit with the United States Postal Service; (¢) if delivered by
overnight express delivery service, on the next business day after deposit with such service; and

(d) if by email, on the next business day if also confirmed by mail in the manner provided in this
Section.

Section 4.6 Entire Consolidation Merger Agreement. This Consolidation Merger

Agreement and any documents executed by the parties pursuant to this Consolidation Merger
Agreement and referred to herein constitute the entire understanding and agreement of the parties
hereto and supersede all other prior agreements and understandings, written or oral, relating to
such subject matter between the parties.

Section 4.7 Modification. This Consolidation Merger Agreement may not be amended
excepl by a written agreement signed by each of the parties hereto. Without limiting the
foregoing, the parties may by written agreement signed by each of them: (a) extend the time for



the performance of any of the obligations or other acts of the parties hereto; (b) waive any
inaccuracies in the representations or warranties contained in this Consolidation Merger
Agreement or in any document delivered pursuant to this Consolidation Merger Agreement; and
(¢) waive compliance with or modify, amend or supplement any of the conditions, covenants,
agreements, representations or warranties contained in this Consolidation Merger Agreement or
waive or modify the performance of any of the obligations of any of the parties hereto, which are
for the benefit of the waiving party.

Section 4.8 Severability. Whenever possible, each provision of this Consolidation
Merger Agreement shall be interpreted in such manner as to be effective and valid under
applicable law, but if any provision of this Consolidation Merger Agreement is held to be
prohibited by or invalid under applicable law, such provision will be ineffective only to the
extent of such prohibition or invalidity, without invalidating the remainder of such provision or
the remaining provisions of this Consolidation Merger Agreement unless the consummation of
the transactions contemplated hereby is adversely affected thereby.

Section 4.9 Further Assurances. The parties agree: (a) to furnish upon request to each
other such further information; (b) to execute and deliver to each other such other documents;
and (¢) to do such other acts and things, all as the other party may reasonably request for the
purpose of carrying out the intent of this Consolidation Merger Agreement and the documents
referred to in this Consolidation Merger Agreement.

Section 4.10 Survival. The representations, warranties and covenants contained herein
shall terminate and be of no further effect after the Effective Time.

Section 4.11 Specific Performance. The parties acknowledge and agree that irreparable
damage would occur if any provision of this Consolidation Merger Agreement were not
performed by a party in accordance with the terms hercof and that any party shall be entitled to
specific performance of the terms hereof.

Section 4.12 Counterparts: Facsimile/PDF Signatures. This Consolidation Merger

Agreement may be executed in counterparts, each of which shall be deemed an original, but all
of which together shall constitute one and the same instrument. This Consolidation Merger
Agreement may be executed and accepted by facsimile or portable data file (pdf) signature and
any such signature shall be of the same force and effect as an original signature.




In Witness Whereof, the parties hereto have caused this Consolidation Merger
Agreement 1o be executed by their respective officers on the day ad year first written above.

ENCORE BANK

e

homas N. Ray '
Title: President and Chief E tiye Officer

OVATION HOLDINGS, INC.

By: __~ ) L—\C;\
Namg: Ffomas N. Ray
Title: Executive Vice Presi




