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- "
SECOND AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF

BISCAYNE PHARMACEUTICALS INC,

1. The name of the Corporation in Biscayne Pharmaceutioals Inc. (the
“Corpotation™).

2, The initial Articles of Incorporation of the Corporation wore filed with the

Florida Department of State on November 13, 2012 under Document Number
P12000094381, were amended by the filing of Articles of Amendment on December 26,
2012 and were amended and restated by the filing of Amended end Restated Articles of
Incorporation on January 10, 2013,

3. Theso Second Amended and Restated Articles of Incorporation have been
duly adopted and approved by the shareholders of the Corporation by written consent
cffective February 27, 2014 and by the Board of Directors of the Corporation by written
consent dated February 6, 2014, both in accordance with the spplicable provisions of the
Florida Business Corporation Act. The number of votes cast for the amendment by the
shareholders was sufficient for appraval,

4. The Corporation’s Amended and Restated Articles of Incorporation are
kereby amended and restated in their entirety as follows:

ARTICLEI
NAME AND ADDRESS

The name of this Corporation is Biscayne Pharmaceuticals Inc. (the "Carporation™). The
address of the principal office and the mailing address of the Corporation is 4770 Biscayne
Boulevard, Suite 6§60, Miami, Florida 33137.

ARTICLEII
PURPOSE

The purpose for which the Corporation is formed is to engage in any lawful act or activity
for which corporntions may be organized under the Florida Business Corporation Act (the
ll&!l).

ARTICLE 11
CAPITAL STOCK

3.1. Common Stock and Preferred Stock

The aggregate number of shares which the éorpo'ration shall have the authority to issue is
twenty miflion (20,000,000) shares, comprising (i) fifieon million (15,000,000) shares of

MIA 183882128v2
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common stock, par valuc $0.01 per share (“Common Stock™), and (ii) five million (5,000,000)
shares of preferred stock, par value $0.01 per share (“Preferred Stock™),

Except as otherwise provided hergin or as otherwise required by applicable law, each
holder of Common Stock shall have one vote in respect of each share of Common Stock held of
record on the baoks of the Corporation on all matters submitted to a vote for sharcholders of the
Corporation. Holders of Common Stock are not entitled to cumulate votes in the election of any
directors,

Preferred Stock may be designated and issued from time to time in one or more serles,
cach of such series to have such terms as stated or expressed herein and in the resolution or
resolutions providing for the designation and issuance of such series adepted by the Board of
Directors of the Corporation as hereinafier provided. Authority is hereby expressly granted to
the Board of Directors of the Corporation from time to time to designats and issue the Proferred
Stock in one or more scrles, and in connection with the creation of any such series, by resolution
or resolutions providing for the designation and issuance of the shares thereof, to determine and
fix such voting powers, full or limited, or na voting powers, and such designatlons, preferences
end relative, participating, optional or other special rights, and qualifications, limitations and
restrictions thereof, including, without limitation, dividend rights, conversion rights, redemption
privileges and liquidation preferences, as shall be stated and expressed in such resolutlons, all to
the full extent now or hercafter permitted by the Act. Without limiting the gencrality of the
foregoing, except as otherwise provided herein or as otherwise required by applicable law, the
resolutions providing for the designation and issuance of any series of Preferred Stock may
provide that such scries shall be superior or rank equally or be junior to the Preferred Stock of
any other series to the extent permitted by the Act. Except as otherwlse provided herein or as
otherwise required by applicable law, no vote of the holders of Preferred Stock or Commen
Stock shall be required for the designation and issuance of any shares of any series of Preferred
Stoek authorized by and complying with the conditions of these Articles of Incorporation.

3.2. Secrles A Cumulative Convertible Prefefred Stock.

(8  Designation. Three Milllon (3,000,000) shares of Preferred Stock are hereby
designated “Serfes A Cumulative Convertible Preferred Stock” (“Series A Preferred™. The
rights, preferences, powers, privileges, restrictions, qualifications, and limitations granted to or
imposed upon the shares of Series A Praferred shall be as set forth in this Section 3.2.

(b)  Definitions. Capitalized terms used but not defined in this Sectign 3.2 shall have
the respective meanings ascribed thereto elsewhere in these Articles of Incorporation. For
purposes of the provisions set forth in this Section 3.2:

(O “Afflliate” as applied to any Person, means any other Person directly or
Indirectly controlling, controlied by, or under common control with, that Person. For the
purposes of this definition, “control” (including, with correlative meanings, the terms
“controlling”, “controlied by” and “under common control with*), as applied to any Person,
means the possession, directly or indirectly, of the power to direct ot eause the direction of the
management and policics of that Person, whether through the ownership of voting securities or
by contract or otherwise. For purposes of this definition, & Person shall be deemed to be
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“controlled by™ a Person if such latter Person possesses, directly or indirectly, power to vote 30%
or more of the sccurities having ordinary voting power for the election of directors of such
former Person. :

(i)  “Board of Dirgctors” means the Board of Directors of the Corporation.
{ii) “Beneficial Ownership” means, with rospect to a specified Person, the

ownership of Capital Stock as determined in accordance with Rule 13d-3 of the Securities
Exchange Act of 1934, as amended, as such Rule is in effcct and amended from time to time.

“Beneficially Own” and “Benefigial Owner* shall each alsa have the corrolative meanings.
(iv)  “Business Day"” means any day other than a Saturday, Sunday or & day on

which banking instltutions in the State of Florida are authorized or obligated by law or executive
order to close.

(v)  “Capital Stock” means any and all shares, interests, rights to purchase,
warrants, options, participations or other equivalents of or Interest in (however designated)
capital stock of the Corporation, including, without limitation, Common Stock and Preferred
Stock.

(vi) “Change of Control” means any salc, exchange, transfer or issuance or
rclated seriss of sales, exchanges, transfers or issuances, of the Capital Stock by the Corporation,
in which the holders of the Capital Stock immediately prior to any such sale, exchange, transfer
or issuance or related serles of sales, exchanges, transfers or issuances, no longer hold as of
record or retain Beneficial Ownership of in excess of 50% of the outstanding Capital Stock
immediately after any such sale, exchange, transfer or issuance or related serics of sales,
¢xchanges, transfers or {sauances,

(vil) “Conversion Amount” shall have the meaning set forth in Section

(viii) “Conversion Datc” shall have the moaning set forth In Section
3. 20D,

(ix) “Conversion Notice” shall have the meaning set forth in Seotion
3.2,

(X}  “Convergion Price” means (1) wlith respect to cach shars of Seties A
Preferred issued prior to April 11, 2014, $1.00, and (2) with respect to ¢ach sharo of Series A
Preferred issued on or after April 11, 2014, $4.00, in each case subject to adjustment as provided
in Section 3.2(gY(v).

(xi) “Dilutive Issuance” shall have the meaning set forth in Section
323}
(xii) “Exempt Securities” shall have the meaning set forth in Section
3.2(2)V(8), .
3
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{xiii) “Exetcise Period” shall have the meaning set forth in Sgetion 3.2(h)(HiD).

(xiv}) “Fair Market Value” means, with respect to any asset or property, the
price which would be negotiated in an arm’s length transaction, for cash, between an informed
and willing seller under no compulsion to sell and an informed and willing buyer under no
compulsion to buy, Fair Market Value shall be determined (1) by the legally adopted vote or
consent of the Board of Directors and set forth in duly adopted resolutions of the Board of
Directors, or (2) if the Board of Directors is unable or unwilling to determine such value within a
period of thirty (30) days immediately following the date an which the Beard of Directors is
presented with all of the materlal terms of the relevant transaction, the Fair Market Value as
determined by an Independent Financial Advisor at the expense of the Corporation.

(xv) “Quatrantes” mcans a guerantee other than by endorgsement of negotiable
instruments for collection in the ordinary course of business, direct or indirect, in any manner
including, without limitation, by way of s pledge of assets or through letters of credit or
reimbursement agreaments in respect thereof, of all or any part of any Indebtedness. The term
“guarantee” used as a verb has a corresponding meaning,

(xvi) “Holder” means a holder of shares of Series A Preforved, es reflected in
the register maintained by the Corporation or the transfer agent for the Scrics A Preferted,

{xvi) “Indobtedness” means, with respect to any specified Person, any
indebtedness of such Person, whether or not contingent:

(1)  Inrespect of borrowed money;

(2)  evidenced by bonds, notes, debentures or similar instruments or
letters of credit (or reimbursement agreements in respect thereof); or

(3)  represanting the balance deferred and unpaid of the purchase price
of any property, excopt any such balance that constitutes an accrued expense or trade payable.

In additian, the term “Indebtedness” includes (a) all Indebtedness of others secured by a
Lien on any assct of the specified Person (whether or not such Indebtedness is assumed by the
specified Person); provided that the amount of such Indebtedness will be the lesser of (i) the Fair
Market Value of such asset at such date of determination and (ii) the amount of such
Indebtedness, and (b) to the extent not otherwise included, the Guarantee by the specified Person
of any Indebtedness of any other Person.

The amount of any Indebtedness outstanding as of any date will be: (x) the accreted
value of the Indebtedness, in the cass of any Indebtedness issued with original lssue discount;
and (¥) the principal amount of the Indebtedness, together with any Interast on the Indebtedness
that is more than 30 days past due, In the case of any other Indebtedness,

(xviii) “Independent,” as applied to a Person, moeens that such Person is in fact
deemed indopendent because such Person (1) does-not have any direct material financial interest
or any indirect materlal financial interest in the Corporation or any of its Subsidiaries, or in any
Afflliate of the Corporation or any of its Subsidiaries (other than as a result being the Beneficial

.
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Owner of less than five percent (5%) of the outstanding Capital Stock or the capital stock, or
equivalent cquity interests, of any such Subsidiary or Affiliate) and (2) is not an offlcer,
employee, promoter, trustee, parther, director of, or a Person performing similar functions for,
the Corporation or any of its Subsidiaries or any Affiltate of the Corporation or any of its
Subsidiaries.

(xix) “Independent Financial Advisor” means a reputable accounting, appraisel
or investment banking firm that is, in tho reasonable judgment of the Board of Directors,

qualified to perform the task for which such firm hes been engaged as contemplated hereunder,
nationelly recognized, Independent and disinterested as to the disposition of the subject task.

(xx) “lssuance Notice™ shall have the meaning set forth in Section 3.2(h)(iD).

(xxl)  “Issue Datc" means the first datz on which shares of Seories A Preferred
are issued,

(xxil) “Lien” means, with respect to any asset, any mortgage, llen, pledge,
charge, security interest or encumbrance of any Kind in respect of such asset, whether or not
filed, rccorded or otherwlse perfected under applicable law, including any conditional sale or
other title retentlon agreement, any lease in the nature thereof, any option or other agreement to
sell or give a sceurity intersst in and any filing of or agreement to give any financing statement
under the Uniform Commercial Code (or equivalent statutes) of any jurisdiction.

(xxiii) “Liquidation Event” means (1) the closing of the sale, transfer, license or
other disposition of all or substantially all of the Corporation’s assets, (2) the consumemation of a
merger or consolidation of the Corporation with or Into another entity (oxcept a merger or
consolidation in which the holders of Capital Stock immediately prior to consummation of such
merger or consolidation continue to Beneficially Own immediately thereafter at least 50% of the
voting pawer of the Capital Stock or the capital stock, or equivalent equity intcrests, of the
surviving or acquiring entity), (3) the acquisition of Beneficlal Ownership, in one transaction or a
series of rclated transactions occurring after the Issue Date, by a Person (other than an
underwriter of the Corporation’s securitics or any Holder (including any Affiliate thereof)) or
group of Persons acting in concert, of 50% or more of the outstanding Capital Stock entitled to
vote generally in the election of directors of the Corporation {other than a primary issuance of
Series A Preferred Stock by the Company), (4) a Change of Control or (5) a liquidation,
dissolution or winding up of the affairs of the Cotpotation, For purposes of this definition, the
sale or conveyance (by lease, assignment, transfer or otherwise, In 2 single transaction or serles
of transactions) of ell or substantlally all of the properties or assets of one or more Subsidiarics
of the Corporation, the capital stock of which constitutes all or substantlally all of the
Corporation’s assets, shall be deemed to be the transfer of all or substantlally all of the asscts of
the Corporation.

(xxiv) “Junjor Securitins” shall have the meaning sct forth in Section 3.2(c).
(xxv) “Qrgenic Change” shall have the meaning set forth in Section 3.2(g)(v)(4),
(xxvi) “Qutstanding Common Stock” shall have the meaning set forth in Section

v)(5),

H14000086515 3
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(xxvii) “Parity Securities” shall have the meaning set farth in Section 3.2(¢).

(xxvii)“Person” means eny individual, firm, joint venture, corporation,
partnership, association, limited liability company or other entity, and shall include any
successot (by merger or otherwise) of such entity.

(xxix) “Pre-emptive Pro Rata Portion" shall have the meaning sct forth in Section
3200,
(xxt) “"Qualified JPO™ means a firmly underwritten public offering of Common

Stock at a per share purchase price of not less than $30 million (as adjusted for stock splits, stock
dividends and similar transactions) which provides proceeds to the Company of not less than $25
million before the deduction of underwriters’ commissions and expenses,

Qo) “Senlor Securities” shell have the meaning sst forth in Section 3.2(g).
(oxxii) “Serles A Preferred" shall have the meaning set forth in Section 3.2(a).
(xxxiii) “Subgjdiary” means, with respect to any specified Person:

[4)) any corporation, agsociation or other business entity of which more
than 50% of the total voting power of shares of capital stock entitled (without regard to the
occurrence of any contingency) to vote in the election of directors, managers or trustees of the
corporation, association or other business entity is at the time owned or controlled, directly or
indirectly, by that Person or one or more of the other Subsidiarles of that Person (or a
combination thereof); and

(2) any partnership (a) the sole general parther or the managing
general partner of which is such Person or a Subsidlary of such Person or (b) 2 majority of the
general partners of which arc that Person or one or more Subsidiarics of that Person (or any
combination thereof),

(xxxiv) “Stated Value” means (1) for each share of Series A Preferred issued
prior to April 11, 2014, $1.00 per share of Serles A Preferred, and (2) for cach share of Series A
Preferred igsued on or after April 11, 2014, 34,00 per share of Series A Preferred.

(¢) Rank, The Series A Preferred, with respect to dividend dlsteibutions end
distributions upon liquidation, winding up or dissolution of the Corporation, shall rank:
(i) senior 10 ull olasses of Common Stock and to each other class of Capital Stock oxisting or
horcafter created that are not Senlor Securities or Parity Securities (collectively, “Juniot
Securities™); (i) on a parity with any class of Capital Stock (other than any Common Stock)
hereafter created, the terms of which expressly provide that such class or series will rank on a
perity with the Serles A Preferred a8 to voting, redemption, dividend distributions and/or
distributions upon liquidation, winding-up or dissclution (collectively, “Parity Securitieg™),
provided that any Parity Securities that were not approved by the Holders in accordance with
Sectlon 3.2(j} shall be deamed to be Junior Sceurities and not Parity Securities; and (Hi) junior 1o
cach other clags of Capital Stock (other than any Common Stock) hereafter created, the terms of
which expressly provide that such class or series will rank senior to the Series A Preferred as to

6
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voting, redemption, dividend distributions and/or distributions upon liquidation, winding-up or
dissolution of the Corporation (collectlvely, “Senior Securities”), provided that any such Senior
Securities that were not approved by the Holders in accordance with Section 3.2(j) shall be
deemed to be Junior Securities and not Senlor Securities,

(d) Dividends,

6] So long as any share of Serics A Preferred is outstanding, the Board of
Directors shall not declare, pay or sct apart for payment any dividend on any Parity Securities,
unless full cumulstive dividends on the Series A Preferred for ell periods terminating on or prior
to the date of payment of any such dividend on such Parity Securities either (1) have been paid,
(2) are contemporancously declared and paid in full or declared and & sum in cash set apart
sufficient for such payment or (3) such payment has been approved as provided in Section 3.2(]).
So long as any share of the Series A Preferred Is outstanding, the Corporation shall not (except
with respect to dividends as permitted by the immediately preceding sentence) meake any
payment on account of, ar set apart for payment money for a sinking or other similar fund for,
the purchase, redemption or other.retirement of, any Parity Securitles or any warrants, rights,
calls or aptions exercisable for or convertible into any Parity Securities, whether in cash,
obligations or shares of Capital Stock cr other property, and shall not permit any Affiliate of the
Corporation (other than any Holder or Affiliate thereof (but not including the Corporation or any
Subsidiary thereof) to purchase or redeem any of the Perity Securltles or any such warrants,
rights, calls or aptions,

(ii)y  So long as any sharo of Series A Preferred is outstanding, the Board of
Directors shall not declare, pay or set apart for payment any dividend on any Junior Securities, or
make any payment on account of, or set apart for payment money for a sinking or other similar
fund for, the purchase, redemption or other retirement of, any of the Junior Securities or any
warrants, rights, calls or options exercisable for or convertible into any of the Junior Securities,
whother in cash, obligations or shares of Capital Stock or other property, and shall not permit any
Affiliate of the Corporation (other than any Holder or Affiliate thereof (but not including the
Corporation or any Subsidiary thereof) to purchase or redeem any of the Junlor Seeurities or any
such warrants, rights, calls or options unless: (1) full cumulative dividends determined in
accordance herewith on the Series A Preferred have been paid in full for all periods ended prior
to the date of such payment; and (2) such payment has been approved as provided in Section

3.2().

(¢)  Liguidation Preference.

)] Upon the occurrence of a Liquidation Event, Holders shall be entitled to
be pald (provided that such cash payment is not then prohibited under the Act, or other
applicable law) out of the essets of the Corporation available for distribution to its shareholders
for sach share of Series A Proferred, an amount in cash equal to the greater of (1) the Stated
Velue, plus all accrued and unpaid dividends on such share of Series A Proferred to, but not
including, the date of the Liquidation Event or (2)the amount for cach share of Series A
Preferred the Holders would be entitled to receive pursuant to the Liguidation Bvent if all of the
shares of Scrles A Preferred had been converted into Common Stock as of the date immediately
prior to the date flxed for determination of shareholders cntitled to receive a distribution in such

H14000086515 3
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Liquidation Event, In each case before any cash distribution shall be made or any other asscts
distributed in respect of Junlor Securities to the holders of any Junior Securities.

(ii)  If upon any Liquidation Event, the amounts payable in respect of the
Series A Proferred under clause (1) of Sectlon 3,2(g)(i} above are not paid in full, Holders and
the holders of Parity Securities will share equally and ratably in any distribution of assets of the
Corporation in proportion to the full amount to which each is entitled upon a Liquidation Event, ..

® Redemption. The Corporation shall not have the right pursuant to this Section 3.2
to redeem any shares of Series A Preferred nor shall any Holder have the right pursuant to this
Section 3.2 to cause or require the Corporatian to redeem any shares of Series A Proferred.

{2) Conversion Righr.s; Mechanics: Status of Converted Stock; Adiustments.

€)] Optional Conversion. A Holder of any shate of Series A Preferred may at
any time and from time to time convert such share into such number of fully paid and
nonassessable shares of Common Stock &s 13 determined by dividing (1) an amount equal to the
Stated Value plus all accrued and unpaid dividends on such share of Serics A Preferred to, but
not including, the date of conversion (the "Conversion Amount™) by (2) the Conversion Price
then in effect with respect to such share of Series A Preferred.

G  Automatic Conversion. Each outstanding share of Serles A Preferred shall
be automatically and without any action by any Holder converted Into such number of fully paid
and nonassessable shares of Common Stock as is determined by dividing the Conversion
Amount applicable to such share by the Conversion Price then in effect with respect to such
share upon the earlier to occur of (1) Holders of at feast 51% of the outstanding Serics A
Preferred consenting to such conversion or (2) the consummation of a Qualifled IPO.

(i)  Meghanics of Conversion.

(1) A Holder who desires to convert any shares of Series A Preferred
pursuant to Section 3,2(g)(j) shal! surrender the certificate or certificates therefor, duly endorsed,
at the office of the Corporation or any transfer agent for the Series A Preferred, and shall give
written notice to the Corporation at such office that such Holder elects to convert the sama (each
such notice, & “Conversion Notice"). Each Conversion Notice shall contain the following:
(a) the date on which the conversion is to be effected If such date is to be any date after the
Corporation’s receipt of the Conversion Notice (such dete, as applicable, the “Conversion
Date"); (b) the number of shares of Series A Preferred then owned by the Holder delivering sueh
Conversion Notice; (0) the number of shares of Series A Preferred to be converted; (d) the
Conversion Price then in offect; (e) the number of shares of Common Stock to be issued to such
Holder pursuant to such conversion; and (f) the address to which the Corporation shall deliver
one or more certificates evidencing the Common Stock issuable upon such conversion.
Following receipt of such Conversion Notice, the Corporation shall promptly issue and deliver to
such Holder, in accordance with such Conversion Notice, (i) one or more certificates evidencing
the Common Stock issuable upon such conversion, together with an amount in cash squal to the
Fair Market Value of any fractional share of Common Stock otherwise issuable to such Hoider
upon such conversion, and (i) ono or more certificates evidencing any sharos of Series A
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Preferred that such Holder delivered to the Corporation but were not subject of the Conversion
Notice. The Person entitled to receive the shares of Common Stock issuable upon such
i conversion shall be treated for all purposes as the record holder of such shares of Cammon Stock
| on the Conversion Date.

{2} Upon the occutrence of either of the events specified in Section
3.2(g)(ii). the outstanding shares of Scries A Preferred shall be converted automatically and
without any action by any Holders and whether or not the certificates representing such shares
arc surrendered to the Corporation or its transfer agent; provided, however, that the Corporation
shall not be cbligated to issuc certificates cvidencing the shares of Common Stoek tssuable upon
such conversion unless the certificates cvidencing such shares of Series A Preferred arc efther
delivered to the Corporation or ita transfer agent or the Holder thereof notifics the Corporation or
its transfer agent that such certificates have been lost, stolen or destroyed and executes an
affidavit satisfactory to the Corporation containing an agreement to indemnify the Cotporation
(and, If applicable, its transfer agent) from any loss inourred by ft in connection with such
certificates. Upon the occurrence of such automatic conversion of the Serles A Preforred, each
’ Holder sha!l surrender the certificates representing such Holder's shares at the office of the

Corporation or any transfer agent for the Series A Preferred. Thereupon, thers shall be issued
and delivered to such Holder promptly at such office and in its name as shown on such
surrendered certificate or certificates, @ certificate or certificates for the number of shares of
Common Stock into which the shares of Serigs A Preferred surrendered were convertible on the
date on which such automatie conversion occurred, together with an amount in cash equal to the
Fair Market Value of any fractional share of Common Stock otherwise jssunble to such Holder

upon such conversion.
(iv) Stetus of Converted Stoek. If any shares of Series A Preforred are
converted pursuant to this Section 3.2(g), then such shares of Series A Preferred so converted

shall be canceled and thereupon restored to the status of authorized but unissued Preferred Stack,
undesignated as to class or series.

(v) . Adjustments to Conversion Prige.

(1)  Adiustme its end Combi ns. Ifthe Corporation
shall at any time or from time to time after the Issue Date effect a subdivision of the cutstanding
Common Stock without a corresponding subdivision of the Series A Preferred, then the
Conversion Price in effect immediately before such subdivision shail be multiplied by a fraction
(2) the numerator of which is the total number of shares of Common Stock issued and
outstanding immediatcly prior to the time of such subdivision, end (b) the denominator of which
is the total number of sharcs of Common Stock issucd and outstanding Immediately following
such subdivision. Converssly, if the Corporation shall at any time or from time to time after the
Issuc Date combine the outstanding shares of Common Stock into a smaller number of shares
without a corresponding combination of the Series A Preferred, then the Conversion Price in
effeot immediately before the combination shall be multiplied by a fraction (x) tho numerator of
which is the total number of shares of Common Stock issued and outstanding immediately prior
to the time of such combination, and (y) the denominator of which Is the total number of shares
of Common Stock issued and outstanding immediately following such combinetion. Any
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adjustment pursuent to this Section 3.2(g){v)(1) shall become cffective at the close of business
on the date the subdivision or combination becomes effective.

(2)  Adjustment for Common Stogk Dividends and Distributions. If the
Corporation at any time or from time to time after the Issue Date makes, or fixes a record date
for the determination of holders of Common Stock entitled to receive, s dividend or other
distribution payable in shares of Commen Stock, then, In each such event, the Conversion Price
that is then in effect shell be decreased as of the time of such jssuance or, in tho event such
record date is fixed, as of the ¢lose of business on such record date, by multiplying the
Conversion Price then in effect by & fraction () the numerator of which is the total number of
ghares of Common Stock Issued and outstanding immediately prior to the time of such issuance
or the ¢lose of business on such record date, and (b) the denominator of which is the total
number of shares of Commeon Stock issued and outstanding immediately prior to the time of such
fssuance or the close of business on such record date plus the number of shares of Common
Stock issued or issuable in payment of such dividend or distribution; provided, howevyer, that if
such record date is fixed and such dividend is not fully paid or if such distribution is not fully
made on the date fixed therefor, then the Conversion Price shall be recomputed accordingly as of
the close of business on such record date, and thereafter the Conversion Price shall be adjusted
pursuant to this Section J2(m(v)(2) to reflect the actual payment of such dividend or
distributien.

(3)  Adjustment for Reclassification. Exehange and Substitution. If at

any time or from time to time after the lssue Date the Common Stock issuable upon the
converaion of the Serles A Preferred is changed into the samo er a different number of shares of
any class or classes of stock, whether by recapitalization, reclassification ot otherwise (other than
2n acquisition or asset transfer or m subdivision or combination of shares or stock dividend or a
rcorganization, merger, consolidation or sale of assets providad for elsewhere in this Section
3.2(g)(¥Y), then in any such event ¢ach Holder shall hava the right thereafter to convert such
Holder's sheres of Series A Preferred into the kind and amount of stock and other securlties and
property receivable upon such recapitalization, reclassification or other change by holders of the
number of shares of Common Stock into which such shares of Series A Preferred could have
been converted immediately prior to such recapitalization, reclassification or change, all subject
to further adjustment as provided herein or with respeet to such other securities or property by
the terms thereof, '

(4) Re i onsolidations or of Asgets, If

any capital reorganization, reclassification, recapitalization, consolidation, merger, sale of all or
substantially all of the Corporatian’s asscts or other similar transaction (any such transaction
being referred to herein as an “QOrganic Change') shall be effected in such a way that holders of
Common Stock shall be entitled to receive (either directly or upon subsequent liquidation) stock,
securitios or assets in respect of or in exchange for Common Stook, then, a8 a condition of such
Organic Change, lawful and adequate provisions shall be made whercby each Holder shall
thercupon have the right to receive, upon the basls and upon the terms and conditions specified
herein and in lieu of the shares of Common Stock immediately therotofore receivable upon the
conversion of such Holder's shares of Series A Preferred, such shares of stock, secutitles or
assets as may be issued or payable in respect of or in exchange for the number of outstanding
sharss of Common Stock that would have been immediately thoretofore receivable upon
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conversion of such Holder's shares of Series A Preferted had such Orgamc Change not taken
place, and in any case of a rcorganizat!on or reclassification appropriate prowsmns shall be made
with respect to the rights and interests of such Holder whereby the provisions hereof (including,
without limitation, provisions for adjustments to the Conversion Price) shall thereafter be
applicable, as nearly as mey be, in relation to any shares of stock, securities or assets thereafter
deliveruble upan the exsrcise of such conversian rights.

(5) Adiustment for Issuances Below Conversion Pricc. If, after the
Issue Date and at such time that the Holders of the shares of Series A Preferred (as such shares

may be adjusted for splits or combinations thereof) are not then entitled to elect a majorlty of the
Board of Directors (whether through the beneficial ownership of voting seccurities of the
Corporation, by contract or otherwise), the Corporation issues or sells any shares of Common
Stock or is deemed to have issued or sold any shares of Commeon Stock (including Common
Stock deemed to have been issued or sold pursuant to Section 3. 2(a¥v)(6)(c) as a result of the
issuance of any options, warrants or other convertible securities) for per share consideration (or
deemed per share consideration) of less than the Conversion Price then in effect on the date of
such issuance or sale (or deemed lssuance or sale) (any such jssuance or sale or deemed issuance
or sale, a “Dilutive [sshianca™), then the Conversion Price shall be reduced so that it shall equal
the price determined by multiplying the Conversion Price in effect immediately prior to such
Dilutive Issuance by a fraction, (&) the numeratar of which shall be (1) the number of shares of
Commaon Stock issued and outstanding immediately prior to such Dilutive Issuance, plus (i) the
number of shares of Common Stock issuable upon exercise or conversion of all of the
Corporation’s issued and outstanding Preferred Stock and all warrants, options and other
convertible securities exercisable or exchangeable for Common Stock (the sum of the
jmmediately preceding clauses (i) and (ii), the “Qutstanding Common Stock™), plug (iii) the
number of shares of Common Stock which the aggregate offering price of the total number of
ghares of Common Stock so issued or sold {or deemed issued or sold) (or the aggrogate
conversion price or exercise prico of the warrants, options or convertible securities so issued or
sold (or deemed issuad or sold)) in the Dilutive [ssuance would purchase at the Conversion Price
in effect immediately prior to such Dilutive Issuance, and {b) the denominator of which shall be
the Outstanding Common Stock plus the number of shares of Common Stock actually issued or
sold (or deemed issued or sold) (or into which the warrants, options or convertible sccurities so
issued or sold (or deemed issued or sold) ave convertible) in the Dilutive Issnance; provided,
however, that no adjustment shall be made to the Conversion Price pursuant to this Section
3.2(5)(v)(5) as a result of any of the following (all of such being hereinafter referred to as
“Exempt Sccurities”):

I the grant of Common Stock or options, warrants or
rights to purchase Common Stock to employees, officers, directors, consultants, advisors or
strategic pertners of the Corporatlon and its Subsidiaries under compensetion plans and
agreements approved in good faith by the Board of Directors; provided that, in the case of
options, warrants or rights to purchase Common Stock, the ¢xercise price per share of Common
Stock shall not be less than the Fair Market Value per share of Common Stock on the date such
optlon, warrant or other right is issued;

(i)  shares of Common Stock or options, warrants or
rights to purchase Common Stock issued or issuable to banks, equipment lessors, or other
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financigl institutions, or to real property lessors, pursuant to a debt financing or commercial,
equipment or real property leasing transaction, in each case approved by the Board of Directors
of the Company;

{iii}y  sharcs of Common Stock or options, warrants or
rights to purchese Common Stock issued to suppliers or third party service providers in
connection with the provision of goods or services pursuant to transactions approved by the
Board of Directors of the Company;

(iv) shares of Common Stock or options, wartants or
rights to purchase Common Stack issued in connection with the participation by the Company in
any jolnt venture, steateglc business relationship or other similar arrangement or an investment
by the Company in any Person; provided that such issuances are approved by the Board of
Directors of the Company;

(v}  shares of Common Stock or options, warrants or
rights to purchase Common Stock issued In connection with the acquisition of another Person by
the Company by merger, purchase of substantlelly all of the assets or equity sccurities of such
Person or reorganization, provided, that such Issuances are approved by the Board of Directors of
the Company;

(vi) shares of Common Stock actually issued upon the
conversion, exercise or exchange of options, warrants or rights to purchass Commeon Stock, in
each caso provided such issuance is pursuant to the terms of such options, warrants or rights; and

(vil) the issuance of securitics for which an adjustment is

made under another provision of Section 3.3(g)(v).
(6)  Certain Rules. The following rules shall apply for purposes of this
Section v}

(a) In the case of the issuance or sale (or deemed issuance or
sale) of Common Stock for cash, the consideration shell be deemed to be the amount of cash paid
therefor before deducting any discounts, commissions or ¢xpenses paid or incurred by the
Corporation for any underwrliting or otherwise in connection with the issuance and sale thereof,

(b) In the case of the issuance or sale {or deemed issuance or
sale) of Common Stock for a consideration In whole or in part other than cash, the consideration
other than cash shall be valued at the Fajr Market Value thereof; and

()  Inthe cass of the issuance or sale of options or watrants 10
purchase or rights to subscribe for Common Stock, securities convertible into or exchangeabls
for Common Stock, or options or warrants to purchase or rights to subscribe for such convertible
or exchangeable securities, the following provisions shall apply for all purposes of this Section

3.2(e0(v):

(i) The aggregate maximum pumber of shares of
Common Stock deliverable upon exerciso (assuming the satisfaction of any conditions 1o
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cxcreisability, including, without limitation, the passage of time, but without taking Into account
potential antidilution adjustments) of such options or warrants to purchase or rights to subseribe
for Common Stock shall be deemed to have been issued at the time such options, warrants or
rights were issued and for consideration equal to the consideration (determined in the manner
provided in Sections 3.2(m)v)(6)a) and (b)), if any, received by the Corporation upon the
issuance of such options, warrants or rights plus the minimum exercise price provided in such
options, warrants or rights (without taking into account potentlal antidilution adjustments) for the
Common Stack ¢overed thereby;

(i) The aggregate meximum number of sheres of
Common Stock deliverable upon conversion of aor in exchange for (assuming the satisfaction of
any conditions to convertibility or exchangeability, including, without limitation, the passege of
time, but without taking into account potential antidilution adjustments) any such convertible or
exchangeable seourities or upon the exercise of options or warrants to purchase rights to
subscribe for such convertible or exchangeable securitios and subsequent conversion or exchange
thereof shall be deemed to have been issued at the time such securitles were issued or such
optlons, warrants or rights were issued and for a consideration equal to the consideration, if any,
received by the Corporation for any such securities or options, warrants or rights, plus the
minimum additional consideration, if any, to be received by the Corporation (without taking into
account potential antidilution adjustments) upon the conversion or exchange of such securities or
upon the exercise of such aptions, warrants or rights and subsequent conversion or exchange of
the underlying convertible or exchangeable securities, as appropriate (the consideration in each

case to be determined in the manner provided in Sections 3 2(s¥¥)(6)(a) and (bY);

(iif) In the event of any change in the number of shares
of Common Stock deliverable by the Corporation, or in the consideration payebls to the
Corporation, upon exercise of such options, warrants or rights with respect to either Common
Stock or such convertiblo or exchangeable securitiés or upon conversion of or in exchange for
such convertible or exchangeable securities, inoluding, but not limited to, a change resulting
from the antidilution provisions thereof, the Conversion Price, to the extent in any way affected
by or computed using such options, warrants, rights or securities, shall ba recomputed to reflect
such charge, but ne further adjustment shall be made for the actual issuance of Common Stock
or any payment of such consideration upon the exercise of any such options, warrants or rights or
the conversion or exchange of such securities;

(iv)  Upon the expiration of eny such options, warrants
or rights with respect to ‘either Common Stock or such convertible or exchangeable securities or
the terminatlon of any such rights to convert or exchange, the Converslon Price, to the extent in
any way affected by or computed using such options, warrants, rights or securities shall be
recomputed to reflect only the number of shares of Common Stock actually issued upon the
exercise or conversion, as applicable, of such options, warrants, tights or gecurities; and

{(v)  The number of shares of Common Stock deemed
issued and the consideration deemed paid thereof pursuant to Sectlons 3.2(e)vY(6)(C)(E) and (ii)
shall be appropriately adjusted to reflect any change, termination or expiration of the type

described In Sections 3.2(Y(v)(6)(c)(iii) or {iv), as applicable.
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(7)  Certificate of Adjustment. In each case of an adjustment or
readjustment of the Converston Price pursuant to Section 3.2(g)(v), the Corporation, at its

cxpense, shall compute such adjustment or readjustment in accordance with the provisions
hereof and prepare a certificate showing such adjustment or readjustmeont, and shall mail such
certificate, by first class mail, postage prepaid, to each Holder at such Holder’s sddress as shown
in the Corporation’s books. The certificate shall set forth such adjustment or readjustment,
showing in detall the facts upon which such adjustment or readjustment is besed, including a
statement of (a) the consideration recoived or deemed to be received by the Corporation for any
issvance or deemed issuance of Common Stack or other Capital Stock, (b) the Conversion Price
at the time in effect, (¢) the number of shares of Common Stock or other Capital Stock issued or
deemed issued and (d) the type and amount, if any, of other property which at the time would be
received upon conversion of the Series A Preferred,

(vi)  Fractional Sharsg. No fractional sheres of Common Stock shall be issued
upon ¢onversion of Series A Preferred.  All sheres of Common Stock (including fractions
thereof) issuable upon conversion of more than one share of Series A Preferred by a Holder
theroof shall be aggregated far purposes of dotermining whether the conversion would result in
the issuance of any fractional share. If, after the aforementioned aggregation, the conversion
would result in the issuance of any fractional! share of Common Stock, then the Corporation
shall, in lieu of issuing any fractional share, pay cash equal to the product of such fraction
multiplied by the Common Stock’s Fair Market Value on the date of conversion.

(vii) Reservati suahle TUpon nvi . The
Corporation shall at all times reserve and keep available out of its authorized but unissued shares
of Common Stook, solely for the purpose of effecting the conversion of the shares of the Series
A Preferred, such number of its shares of Common Stock as shall from time to time be sufficient
to effect the conversion of all then outstanding shares of the Series A Preferred. If at any time
the number of authorized but unissued shares of Common Stock shall not be sufficlent to offect
the conversion of all then outstanding sharcs of the Series A Preferred, then the Corporation shall
take such corporate nction as may be necessary to increase its authorized but unissued shares of
Comumon Stack to such number of shares as shall be sufficient for such purpose.

(viii) Payment of Taxes: Opinions. The Corporation will pay all taxes (other

than taxes based upon income) and other governmentel charges that may be imposed with
respect to the issuance and delivery of shares of Common Stock upon conversion of shares of
Series A Preferred; provided, however, that if shares of Common Stock are to be fssued In the
name of any Person other than the Holder, then such Holder must pay all transfer taxes payable
with respect thereto, and shall deliver to the Corporation or its transfer agent such certificates and
opinions of counsel as may be reasonably required by the Corporation or its transfer agent, as
applicable. .

(ix) Closing of Books, The Corporation shall not, nor shall it permit its
transfer agent to, close its transfer books against the transfer of any shares of Series A Preferred
ot of any sharcs of Common Stock issued or issueble upon the conversion of any ghares of Serles
A Preferred in any manner that interferes with the timely conversion of such Series A Preferred,
except as required to comply with applicable securlties laws,
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(h)  Preemptive Rights,

(M) Grant of Right. If the Corporation shall offer for sale any Capital Stock to
any Person, then the Holders shatl have the right to purchase their respective Pre-emptive Pro
Rata Portion of such Capital Stock, at the prico and on the other terms epplicable to such offering
of Capital Stock, on an as-converted into Common Stock basis; pravided, however, that this
Section 3.2(h) shall not apply with respect to any Exempt Securities,

(i)  Notice of Issuance. The Corporation shall deliver to the Holders written
notice (an “Issuance Notlce™) of any proposed issuance or sale with respect to which the Holders
shall have preemptive rights pursuant to Seetion 3,2(h)(1) on or ptior to the fifth Business Day
following any meeting of the Board at which any such issuance or sale is approved. The
Issuance Notice shall set forth the material terms and conditions of the proposed issuance,
including:

(1)  the Capital Stock proposed to be issued and, if epplicable, the
percentage of the Corporation's outstanding Common Stock, on & fully diluted basis, that such
issuance would represent;

(2)  the proposed issuance date, which shall be on or afier the twentioth
(20™) Business Day immadiately following the date of the Issuance Notice; and

(3) the proposed purchase price per share or unit of Capital Stock.

(fii) Each Holder shall have the right, on or prior to the fifteenth (15%)
Business Day following the date of the Issuance Notice (the “Exerciso Poriod”), to elect to
purchase, at the purchase price set forth in the Issuance Notice, the amount of Capital Stock
equal to the product of (a) the total number of shares of Common Stock (or the number of shares
of Common Stock inte which the Capital Stock subject of the offering is convertible) to be
issued by the Corporation on the [ssuance date and (b) & fraction, (i) the numerator of which is
the number of shares of Common Stock Into which such Holder’s shares of Serics A Proforred is
then convertible as of the date of the Issuence Notice and (If) the denominator of which is the
total number of shares of Common Stock outstanding on such date immediately prior to such
issuance (the “Pre-emptive Pro Rata Portion") by delivering a written notice to the Corparation,
A Holder's election to purchase its Pre-emptive Pro Rata Portion may be exercised in whole, but
not in part, and such election shsall be binding and irrevocable. Notwithstanding the foregoing, if
the Capital Stock subject to the Issuance Noticé is not Common Stock or Capital Stock that is
excreisable for or convertible into Common Stock, then the Pre-emptive Pro Rata Portion shall
be determined in good faith by the Board of Directors based on the voting power, dividend rights
and liquidation preferences, as applicable, of such Capital Stock relative to those of the Series A
Preferred far the purpose of the Holders meintalning thelr respective proportionate ownership of
the Capitel Stock,

(iv)  The Corporation shell be free to completes the proposed Issuance or sale of
Capital Stock described in the Issuance Notice with respect to any such Capltal Stock not elected
to be purchased pursuant to Section 3.2(h)(iii) in accordance with the terms and conditions set
forth in the Issuance Notice (except that the amount of Capital Stock to be issued or sold by the
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CoToratlon may be reduced) so long as such issuance or sale is closed on or prior to the thirtieth
(30™) Business Day after the expiration of the Exercise Period. If the Corporation has failed to
sell such Capital Stock within such time period, then the Corporation shall not thereafter issue or
sell such Capital Stock without first again offering such Capital Stack to the Holders in
accordance with the procedures sot forth in this Sgation 3.2(h).

()  Voting Rights.

(i) Except ns otherwise provided In this Section 3.2 or as required by
applicable law, the Series A Preferred shall vote together with the Common Steck, and not as a
separate class, at any annual or special meeting of shareholders of the Corporation, and may act
by written consent in the same manner as the Common Stock, in either case upon the following
basis: each Holder shall be entitled to such number of votes as shall be equal to the whole
number of shares of Common Stock into which such Holder's eggregate number of shares of
Serles A Preferred are convertible at the close of business on the record date fixed for such
meeting or the effective date of such written consent.

(if)  The Holders and the holders of the Common Stock shall vote together on
all matters brought before the sharcholders of the Corporation, except where otherwise required
by law,

()] Protective Provisions, For so long as there Is outstanding not less than 35% of the
shares of Series A Preferred issued on the Issuc Date, the Corporation shall not, without flrst
obtaining the approval (by vote or written cansent) of the Holders of a majority of the then
outstanding shares of Series A Preferred:

(i) elter or change the rights, preferences or privileges of the shares of Series
A Preferred so as to affect adverscly the shares by any means, Including any amendment to these
Articles of Incorporation or by merger, consolidation or otherwise;

(ii)  increase or decrease the number of authorlzed shares of Commeon Stock or
Series A Preferred, or creats any new serics of Capital Stock that would constitute Parity
Securities or Senlor Securities;

(iii)  redeem or repurchase, or take any action that results in the redemption or
repurchase of, any Junior Securities;

(iv)  consummate, or enter into any agreement in respect of the consummation
of, any Liquidation Event;

(v)  amend or walve any provision of these Articles of Incorporation, the
Corporation's Bylaws or other organizational documents of the Corporation or take any action or
enter Into any other agreements which prohibit or materielly conflict with the Corporation’s
obligations hereunder with respect to the Holders or otherwise adversely affect the Serles A
Preferred;

(vi)  pay or declare any dividend on eny Parity Securities or Junior Sccurities;
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(vil) directly, or indircctly through one or more Subsidiaries, create, incur,
{ssue, assume, Guarantee or otherwise become directly or indirectly liable, contingently or
otherwise, with respect to Indebtedness in excess of $250,000 at any one time outstanding;

(viii) acquire or dispose of any material line of the business of either the
Corporation or of any direct or indirect Subsidiary of the Corporation;

() form or invest, dircctly or indirectly through a Subsidiary of the
Corporation, in any Subsidiary or Person;

(x)  make aggregats capital expenditures aggregating more than 25% in excess
of the Corporation’s aggregate annual budget for all capital expenditures initially approved by
the Corporation’s Board of Directors;

(xi)  effect any substantial change in the Corparation’s business or the business
of any of the Corporation’s direct or Indireet Subsidiaries; or

(xii) increase or decrease the size of the Board of Directors,

(k) No Impairment. The Corporation will not, by amendment of these Articles of
Incorporation, its Bylaws or other organizational documents or through any merger,
consolidation, reorganization, reclassification, recapitalization, Liquidation Event, Issue or sale
of Capital Stock or any other veluntary action by the Corporation or any Subsidiary thereof,
avoid or seck to avoid the observanee or performance of any of the terms to be observed or
performed in this Section 3.2 by the Corporation but will at all times in good faith assist in the
carrying out of all these provisions, and In the taking of all such action as may be necessary or
appropriate in order to protect the conversion and other rights of the Holders set forth in this
Section 3.2,

) Notice. Unless otherwise provided by applicable law, all notices, requests,
demands, and other communications required or permitted in this Section 3.2 shall be In writing
and shall be personally delivered, delivered by facsimile or courier service, or mailed, certified
with first class postage prepald, in the casc of communications to a Holder, to such Holder’s
address set forth on the books of the Corporation, and, in the case of the Corporation, to the
registered office of the Corporation in the State of Florida with a ¢copy to the Chief Executive
Offlcer of the Corporation at the same addross, Attention: Samuel J. Reich, Each such notice,
request, demand or other communication shall be deemed to have been given and received
(whether actually received or not) on the date of actual delivery thereof, if personally delivered
or delivered by facsimile transmiasion (if recelpt is confirmed olectronically at the timo of such
transmission), or on the third calendar day following the date of mailing, if mailed in accordance
with thig Section 3.2(1), or on the day specified for delivery to the courier service (if such day is
one on which the courler service will give normal assurances that such specified delivery will be
made). Any notice, request, demand or other communication given otherwise than in accordance
with this Section 3.2(1) shall be deemed to have been given on the date actually received. Any
Holder may change its address for purposes of this Section 3.2(1) by giving written notice of such
change-to the Corporation in the manner provided in this Seotion 3.2(]). Whenever any notice is
required to be given by law or by this Section 3.2, a written waiver thereof, signed by the Person
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entitled to notlce, whether before or after the time stated therein, shall be deemed equivalent to
the giving of notice,

(m) Section Refcronces. Section references in this Segtion 3.2 refer solely to thoso
Sections contained in this Section 3.2.

ARTICLE IV
REGISTERED OFFICE AND AGENT

The street address of the Corporation’s registered office is 16855 NE 2nd Avenue, Suite
303, North Miami Beach, FL 331621, and the name of its registered agent at such office is Jack
Levine, PAA, .

ARTICLE V
BOARD OF DIRECTORS

The Board of Directors of the Corporation shall consist of at least one director, with the
exact number to be flxed from time to time in the manner provided in the Corporation's Bylaws.

ARTICLE VI
INDEMNIFICATION

The Corporation shall indemnify each of its officers and directors and each of its former
officers and directors to the fullest extent not prohibited by law in existence now or hereafter.

ARTICLE VII
EXCULPATION

A director or officer of the Corporation shall not be personally liable to the Corporation
ot its sharchaolders for monetary damages for breach of fiduciary duty as a director or officer,
except for liability (i) for any breach of the director’s or officer’s duty of loyalty to the
Corporation or its shareholders, (ii) for acts or omissions not in good faith or which involve
intentional misconduot or a knowing violation of law, (iii) under Section 607.0834 of the Act as
the same exists or hereafter mey be amended, (iv) for violation of a criminal law, unless the
director or officer had reasonable causs to believe his conduct was lawful or had no reasonable
cause to belleve his conduct was unlawful or (v) for any transaction from which the director or
officer derlved an improper personal benefit.

ARTICLE VIII
AFFILIATED TRANSACTIONS

The Corporatlon expressly elects not to bo governed by Section 607.0901 of the Act, as
amended from time to time, relating to affiliated transactions,
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ARTICLE IX
BYLAWS

The Cotporation’'s Bylaws may be altered, amended or repesled, and new Bylaws
adapted, by the affirmative vote of at least a majority of the members of the Board of Ditectors
then in office or by the affirmative vote of the holders of at least a majority of the voting power
of all shares of capital stock of the Corporation then entitled to vote generally in the election of
directors, voting as a single class.

[Remainder of Page Intantionally Left Blank; Signature Page Follows)
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IN WITNESS WHEREOF, the undersigned has executed these Second Amended and
Restated Articles of Incorporation on April 10, 2014,

BISCAYNE P CEUTICALS INC.

By:
Noame: Samuel J. Reich
Title: President
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