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A m3
DESIGNATION OF RIGHTS, PREFERENCES, AND LIMITATIONS OF 7
SERIES B CONVERTIBLE PREFERRED STOCK

FIRST: This Corporation is named MiMedx Group, Inc. (the “Corporation™). The Articles
of Incorporation of the Corporation were originally filed in the Office of the Department of State
of the State of Florida on February 28, 2008, and amended by the Articles of Merger filed mn the
Office of the Department of State of the State of Florida on March 31, 2008, the Articles of
Amendment filed in the Office of the Department of State of the State of Florida on May 14, 2010,
the Articles of Amendment filed in the Office of the Department of State of the State of Florida on
August 8, 2012, the Articles of Amendment filed in the Office of the Department of State of the
State of Florida on November 8, 2012, the Articies of Amendment filed in the Office of the
Department of State of the State of Florida on May 15, 2015, the Articles of Amendment filed in
the Office of the Department of State of the State of Florida on November 7, 2018 and the Articles
of Merger filed in the Office of the Department of State of the State of Florida on July 25, 2019.

SECOND: Pursuant to the authority of the Board of Directors of the Corporation set forth
n the Corporation’s Articles of Incorporation, as amended, and Section 607.0602 of the Florida
Business Corporation Act, the Board of Directors of the Corporation, by resolutions duly adopted
as of June 28, 2020, bas approved the amendment of the Corporation’s Articles of Incorporation
to (i) designate a series of preferred stock (“Preferred Stock™) of the Corporation as “Senies B
Convertible Preferred Stock,” consisting of 100,000 shares of the Corporation’s Preferred Stock
and (ii} set the rights, preferences, limitations, and other terms and conditions of the Series B
Convertible Preferred Stock. Approval of the shareholders of the Corporation was not required.

THIRD: Article 3 of the Articles of Incorporation of the Corporation is hereby amended
to add the following Section 3.4:

“Section 3.4 Series B Convertible Preferred Stock:

1. Designation and Amount. The shares of such series of Preferred Stock shall be
designated as “Series B Convertible Preferred Stock” (the “Series B Preferred Stock™).
The number of authorized shares constituting the Senes B Preferred Stock shall be -
100,000. That number from time to time may be increased or decreased (but not below the
number of shares of Series B Preferred Stock then outstanding) by further resolution duiy
adopted by the Board, or any duly authorized committee thereof, and by filing appropnate
Articles of Amendment with the Office of the Department of State of the State of Flonda.

The Corporation shall not have the authority to issue fractional shares of Senes B Preferred
Stock.
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2. Ranking. The Series B Preferred Stock will rank, with respect to dividend rights
and nights on the distribution of assets on any voluntary or involuntary liquidation,
dissolution or winding up of the affairs of the Corporation:

{8}  on a panty basis with each other class or series of Capital Stock of the
Corporation suthonzed on or after the Original Issuance Date, the terms of which
expressly provide that such class or series ranks on a parity basis with the Series B
Preferred Stock as to dividend rights and rights on the distribution of assets on any
voluntary or mvoluntary liquidation, dissolution or winding up of the affairs of the
Corporation (such Capital Stock, but for the avoidance of doubt excluding the
Series B Preferred Stock, “Parity Stock™);

(b)  juntor to each other class or series of Capital Stock of the Corporation
authorized on or after the Original Issuance Date, the terms of which expressly
provide that such class or series renks senior to the Series B Preferred Stock as to
dividend nights and rights on the distribution of assets on any voluntary or
involuntary liquidation, dissolution or winding up of the affairs of the Corporation
(such Capital Stock, “Senior Stock™); and

(c)  senior to (i) the Series A Junior Participating Preferred Stock and (ii) the
Common Stock and each other class or series of Capital Stock of the Corporation
authorized on or after the Original Issuance Date, the terms of which do not
expressly provide that such class or series ranks on a parity basis with .m%&ﬁo%
the Series B Preferred Stock as to dividend rights and rights on the disttbutiofof
assets on any voluntary or involuntary kquidation, dissolution or windi‘fig up of e

affairs of the Corporation (such Capital Stock, “Junior Stock™). DBy
= o
n=<
3. Definitions. As used in this Section 3.4 with respect 1o Series B meel:'}'?dﬁtoqk;
1t IR

. iy —
“10% Holder” means, with respect to the EW Investor, that since & Qrigial
Issuance Date, the EW Investor and its Affilistes have at all times beneficially Bwnddoat

REILE

least 10% of the total number of outstanding shares of Common Stock (calcufafed on a .

Fully-Dnluted Basis).

“5% Holder” means, with respect to the EW Investor, that since the Original
Issuance Date, the EW Investor and its Affiliates have at all times beneficially owned at
least 5% of the total number of outstanding shares of Common Stock (calculated on a Fully-
Diluted Basis) but the EW Investor and its Affiliates beneficially own less than 10% of the
total cumber of outstanding shares of Common Stock (calculated on a Fully-Diluted Basis).

“Acceptable Change of Control Event” has the meaning set forth in
Subsection 13(c){viii).

“Accrued Dividend Record Date” has the meaning set forth in Subsection 4(e).

“Accrued Dividends” means, as of any date, with respect to any share of Series B
Preferred Stock, all Dividends that have accrued on such share pursuant 1o Subsection 4(c),
whether or nat deglared, but that have not, as of such date, been paid.




“Accumulated Dividends” means, as of any dale, with respect to any share of
Series B Preferred Stock, all Dividends that bave been accumulated on such share pursuant
to Subsection 4(b) but that have not, as of such date, been accrued on such share pursuant
to Subsection 4(¢) or declared and paid in respect of such share pursuant to Subsection 4(c),
Subsection 4(d} or otherwise.

“Affected Holder” has the meaning sei forth in Subsection 13(d).

“Affiliate” means, with respect to any Person, any other Person that, directly or
indirectly, Controls or is Controlled by or is under common Contro] with such Person, and
in the case of an investment fund, vehicle or similar entity, any other investment fured,
vehicle or similar entity that Controls or is Controlled by or under common Control with
such investment fund, vehicle or similar entity. “Affilizted” has a correlative meaning.

Any Person shall be deemed to “beneficially own”, to have “beneficial ownership”
of, or to be “beneficially owning™ any securities {(which securities shall also be deemed

“beneficially owned” by such Person) that such Person is deemed o “beneficially own™

within the meaning of Rule 13d-3 or 13d-5 under the Exchange Act; provided that any
Person shall be deemed to beneficially own any securities that such Person has the 3 pighkts
acquire, whether or pot such right is exercisable within sixty {60) days oL thqrea@
(including assuming conversion of all Series B Preferred Stock, if any, owned by smé]

Person to Common Stock). o
-’:._'i.:'.a
“Board” means the Board of Directors of the Corporation. in s S

[ )
“Business Day” means any day except any Saturday, any Sunday, any da}'rc,whmﬁs
a federal legal holiday in the United States or any day on which banking mstltgngﬂs in the
State of New York are authorized or required by Jaw or other governmental actiog# claie.

“Bylaws” means the Amended and Restated Bylaws of the Corporation, as amended
as of October 3, 2018, and as may be further amended from time to time.,

“Capital Stock” means, with respect to any Person, any and all shares of, interests
in, rights to purchase, warrants to purchase, options for, participations in or other
equivatents of or interests in (however designated) stock issued by such Person.

“Change of Control” means the occurrence of one of the following, whether in a
single transaction or a series of related transactions:

(a) any “person” or “group” (as such terrps are used in Sections 13(d) and
14(d) of the Exchange Act), i3 or becomes the beneficial ownper, directly or
indirectly, of a majority of the total voting power of the Voting Stock of the
Corporation, other than as a result of a transaction in which (1) the holders of
securities that represented 100% of the Voting Stock of the Corporation immediately
prior to such transaction are substantially the same as the holders of securities that
represent a majority of the Voting Stock of the surviving Person or its Parent Entity
immediately following such transaction and (2) the holders of securities that
represented 100% of the Voting Stock of the Corporation immediately prior to such
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transaction own direcily or wndurectly Voting Stock of the surviving Persen or its
Parent Entity in substantially the same proportion to each other as immediately prior
10 such transaction; or

(b) the merger or consolidation of the Corporation with or into another Person
or the merger of another Person with or into the Corporation, or the sale, transfer,
lease, or exclusive license of all or substantially all the assets of the Corporation
(determined om a consolidated basts), whether in a single transaction or a series of
related transactions, to apother Person, or any recapitalization, reclassification or
other transaction in which all or substantially all of the Common Stock is exchanged
for or converted mto cash, secunities or other property, other than (1) in the case of
a merger, consolidation, recapitalization, reclassification or other transaction, a
transaction pursuant to which the holders of securities that represented 100% of the
Voting Stock of the Corporation immediately prior to such transaction own directly
or indirectly (in substantially the same proportion to each other as immediately prior
10 such transaction, other than changes in proportionality as a result of any
cash/stock election provided under the terms of the definitive agreement regarding
such transaction) at least a majority of the voting power of the Voting Stock of the

surviving Person in such merger or consolidation transaction immediately after such -

trapsaction, and (2) in the case of a sale, transfer, lease or exclusive license of all or
substantially all of the assets of the Corparation, any such sale, transfer or leas maﬂs
to & Subsidiary of the Corporation or a Person that becomes a Submdgary-uof ﬁ

Corporation. r“ o
r'"l

“Change of Control Notice” has the meanmg set forth in §ubsccuon !Q{ )

-0ENnre
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“Change of Control Redemption Date” has the meaning set: fo:th;:m
Subsection 10(a). .11.,_,,

—
—
-

“Change of Control Redemption Price” has the meaning set™ f'qnhfain
Subsection 10(a).

“close of business” means 5:00 p.m. (New York City time).

“Common Director” has the meaning set forth in Subsection 14(b).

“Conunon Stock™ means the common stock, par value $0.001 per share, of the
Corporation.

“Competitor” has the meaning set forth in the SPA.

“Constituent Person” has the meaning set forth in Subsection 12(a).

&

Control” means, with respect to any Person, the possession, directly or indirectly,
of the power to direct or cause the direction of the management and policies of such Person,
whether through the ownershup of voting securities or by contract or agency or otherwise.
“Controlled” has a correlative meaning.




“Conversion Agent” means the Transfer Agent acting in its capacity as conversion
agent for the Senes B Preferred Stock, end its successors and assigns.

“Conversion Date” has the meaning set forth in Subsection §(a).

“Conversion Notice” has the meaning set forth in Subsection é(c){(i).

“Conversion Price” means, for each share of Senies B Preferred Stock, 53.85, subject
to adjustment in accordance with Subsection 11,

“Degressive Issuance” has thie meaning set forth in Subsection 11({b}).
*Director Indemnitors™ has the meaning set forth in Subsection 14{e}).

“Dividend Accrual” has the meaning set forth in Subsection 4(c).
Jure 30, September 30 and

“Dnividend Pavment Date” means March 31,
December 31 of each year; provided that if any such Dividend Payment Date is not a
Business Day, then the applicable Dividend shall be payable on the next Business Day

immediately following such Dividend Payment Date, without any interest.

“Pividend Payment Period” means in respect of any share of Series B Preferred
Stock the period from and including the Issuance Date of such share to but excluding the
next Dividend Payment Date and, subsequently, in each case the period from and including
any Dividend Payment Date to but excluding the next Dividend Payment Date.

“Dividend Rate” means 4.0% per annum for any Dividend Payment Pmod eﬂdmg

prior to June 30, 2021, and 6.0% per annmum for any Dividend Payment Period t 'J r._
“Dividend Record Date” has the meaning set forth in Subsection 4(e). '. '-‘-1 §
“Dividends” has the meaning set forth in Subsection 4(a). :
“Effective Price” has the following meaning with respect to the issuance Gﬂsale::;f

any shares of Common Stock or any Equity-Linked Securities: r- 33; o
. m —

(a) in the case of the isswance or sale of shares of Common Stock, the value
of the consideration received or receivable by (or at the direction of) the Corporation
or any of its Subsidiaries for such shares, expressed as an amount per share of
Common Stock; and

(b} in the case of the issuance or sale of any Equity-Linked Securities, an
amount equal to a fraction whose:

(i) numerator is equal to the sum, without duplication, of (x) the value
of the aggregate consideration received or receivable by (or at the direction

of) the Corporation or any of its Subsidiaries for the issuance or sale of such
Equity-Linked Securities; and (y) the value of the minimum aggregate
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additional consideranon, if any, payable to purchase or otherwise acquire
shares of Common Stock pursuant to such Equity-Linked Securities; and

(1) denmomumator 18 equal 1o the maximum number of shares of
Common Stock underlying such Equity-Linked Securities;

provided, however, that

(w) for purposes of clauses {a) and (b)(1) above, all upderwriting
commissions, placement agency commissions or similar commissions paid to any
broker-dealer by the Corporation or any of its Subsidiaries in connection with such
issuance or sale will be added to the aggrepate consideration referred 1o in such
ciause;

(x) for purposes of clause (b} above, if such munimum aggregate
consideration, or such maximum number of sbhares of Common Stock, 15 not
determinatle at the time such Equity-Linked Securities are issued or sold, then
(1) tke imtial consideration payable under such Equity-Linked Securities, or the
initial number of shares of Common Stock underlying such Equity-Linked
Securities, as applicable, will be used; and (2) at each time thereafter when such
amount of consideration or number of shares becomes determinable or is otherwise
adjusted (including pursuant to “anti-dilution” or similar provisions), there will be
deemed to occur, for purposes of Subsection 11(b) and without affecting any prior
adjustments theretofore made to the Conversion Price, an issuance of additional
Equity-Linked Securities;

{y) for purposes of clanse (b) above, the surrender, extinguishment, maturity
or other expiration of any such Equity-Linked Securities will be deemed not to
congumte consideration payable to purchase or otherwise acquire shares of COmmg

Stock pursuant to such Equity-Linked Securities; and w3
e .'-.: r

the date such shares or Equity-Linked Securities, as applicable, are 1ssﬁéE&r s@,
determined in good faith by the Board (or, in the case of cash dendnunated in

ULS. dollars, the face amount thereof). ;;‘ El :g
o =

“Equity-Linked Securities” means any rights, opnons warrants or othpg 3ac

entitling the holder thereof to purchase or otherwise acquire (whether m:unedlatel'jnJ durmg
specified times, upon the satisfaction of any conditions, by conversion, exchange, exercise
or otherwise) any shares of Commeon Stock or any rights, options, warrants or other
securities exercisable for, convertible into or exchangeable for such rights, options,
warrants or other securities.

“EW Investor” has the meaning set forth in the SPA.

“EW Invesior Parties” has the meaning set forth in the SPA.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.
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“Exchange Property” has the meaning set forth in Subsection 12(a).

“Excluded Issuance’” means {a) the Corporation’s issuance of any gecurities as full
or partial consideration in connection with & merger, acquisition, consolidation or purchase
of all or substantially all of the securities or assets of a corporation or other entity; (b) the
Corporation’s issuance to directors, officers, employees, consultants, service providers or
agents of the Carporation of equity secunities, including those issued upon the exercise of
stock options, and the vesting and settlement of other awards in each case granted pursuant
to any employee share purchase or equity-based incentive plan, program or arrangement
of the Corporation in existence as of the Original Issuance Date or that has been approved
by either (1) a majority of the independent members of the Board or (ii) the compensation
committee of the Board, including inducement grants under Nasdaq Lisung Rule
5635(c)(4); (c) the Corporation’s 15suance of equity securities in connection with a
reclassification, recapitabization, exchange, stock split (including a reverse stock sphi),
combination or readjustment of shares or any stock dividend or stock distribution, or
simjlar transaction; (d) the Corporation’s issuance of securities upon the exercise, exchange
or conversion of any securities that are exercisable or exchangeable for, or convertible into,
shares of Common Stock and are outstanding as of the Original Issvance Date, provided
that such exercise, exchange or conversion is effected pursuant to the terms of such
securities as in effect on the Original Issuance Date; (e) the Corporation’s issuance of
securities pursuant to any equipment loan or leasing arrangement, real property leasing
arrangement or debt financing from a bank or similar financial institution approved by a
majority of the disinterested members of the Board and as in effect on the Original Issuance
Date; and (f) the Corporation’s issuance of the Series B Preferred Stock and any shares of

Common Stock upon conversion of the Series B Preferred Stock. R %’
ey h—1

“Fully-Diluted Basig” means treating for this purpose as outstanding all- share"tsf
Common Stock issuable upon exercise, conversion or exchange of all Eqm:twa
Securities (including the Series B Preferred Stock) outstanding as of the relevani’datmf
the calculation. ey 7w

R
~ 1 R

“Govemmental Entity” means any federal, state, or local governmcntal'_}\gc@y
board, commission, department, court or tribunal; or any regulatory agency"_‘bumu
commission, or authority. m =

“Holder” means & Person in whose name the shares of the Series B Preferred Stock
are registered, which Person shall be treated by the Corporation, Transfer Agent, Registrar,
paying agent and Conversion Agent as the absolute owner of the shares of Series B
Preferred Stock for the purpose of making peyment and settling conversions and for all
other purposes; provided that, to the fullest extent permitted by Jaw, (i) no Person that has
received shares of Senes B Preferred Stock in viglation of the SPA shall be a Holder; (i)
the Transfer Agent, Registrar, paying agent and Conversion Agent, as applicable, shall not,
unless directed otherwise by the Corporation, recogmze any such Person as a Holder; and
(3ii} the Person in whose name the shares of the Series B Preferred Stock were registered
unmedtately prior to such transfer shall remain the Holder of such shares.

03_‘11;.1




“Independent Financial Advigsor” means an accounting, 2ppraisal, investment
banking firm ot consuliant of nadonally recognized standing; provided, however, that such
firm or consultant is not an Affiliate of the Corporation.

“Investor Designee” has the meaning set forth in Subsection 14(a).
“Investor Director’” has the meaning set forth in Subsection 14(e).

“Investor Per Share Purchase Price™ means, with respect to any share of Series B
Preferred Stock, 51,000 per share.

“Issuance Date™ means, with respect to any share of Series B Preferred Stock, the
date of issuance of such share.

“Judgment” has the meaning set forth in the SPA.

“Junior Stock’ has the meamng set forth in Subsection 2{c).

T~

“Liguidation Preference” means, with respect to any share of Series B.Px;(} cr%
Stock, as of any date, $1,000 per share. v S
“Liquidity Event” has the meaning set forth tn Subsection 5(a). ch
“Mandatory Conversion™ has the meaning set forth in Subsection 7(a). %
“Mandatory Conversion Date™ has the meaning set forth in Subsection ﬁ‘ 1:’: c_._)_

T
“Mandatory Conversion Price” means 200% of the Conversion Price (a5 may be

adjusted pursuant to the provisions of Subsection 1]). The Mandatory Conversion Price
shall initially be $7.70.

“Market Disruption Event” means, with respect to any date, the occurrence or
existence, during the one-balf hour period ending at the scheduled close of trading on such
dare on the principal U.S. national or regional securities exchange or other market on which
the Common Stock i8 listed for trading or trades, of any material suspension or limitation
imposed on trading (by reason of movements in price exceeding limits permitted by the
relevant exchange or otherwise) in the Common Stock or in any options contracts or fittures
contracts relating to the Comumon Stock.

“Minimum Price” means $5.25; provided that if the Conversion Price is adjusted
pwrsuznt to the provisions of Subsection li(a), then the Minimum Price shall be

proportionately adjusted.

“Notice of Mandatory Conversion” has the meaning set forth in Subsection 7(b).

“Original Issuance Date” means the date on which the Closing (as defined in the
SPA) oceurs.
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“Parent Entity”” means, with respect to any Person, any other Person of which such

first Person ig a direct or indirect wholly owned Subsidiary
“Parity Stock” has the meaning set forth in Subsection 2(a).

“Person” means an individual, firm, corporation (including amy non-profit
corporation), partnership, limited liability company, joint venture, associatiop, trust,

Governmental Entity or other entity or organization
“Preferred Director’” has the meaning set forth in Subsection 14(a).

“Preferred Stock’” has the meaning set forth in the recitals above
A “Qualified Person” means an individual who, (1) qualifies as an “independent
director” under applicable rules of the Securities and Exchange Commission, the rules of
any stock exchange on which-securities of the Corporation are traded and applicable
govemance policies of the Corporation; (ii) satisfies all other criteria and qualifications for
service as a director applicable to all directors of the Corporation; (iii} i1s not a
Representative of & Competitor; (1v) has not been involved in any of the events enumerated
under Item 2(d) or (2)(e) of Schedule 13D under the Exchange Act or Item 401(f) of
Regulation S-K under the Secunities Act; (v) is not subject to any Judgment prohibiting
service as a director of any public company; and (1} is reasonably sccepiable to the Board.

“Record Date” means, with respect to any dividend, distribution or other transaction

tH
or event in which the holders of the Coramon Stock have the nght to receive any cash
securities or other property or in which the Common Stock is exchanged for or converted
into any combination of cash, securities or other property, the date fixed for determination
of holders of the Common Stock entitled to receive such cash, securities or other property

(whether such date 13 fixed by the Board or by statute, contract or otherwise)

“Registrar” means the Transfer Agent actmg in its capacity as registrar for the Sggies |

B Preferred Stock, and its successors and assigns. E gi;
“Reorganization Event” has the meaning set forth in Subsection 12(a) -‘ .':E_r?::
“Replacement Designee” hes the meaning set forth in Subsection 14(b). rif S
“Representative” has the meaning set forth in the SPA Ez,i’ %.
“Senior Stock” has the meaning set forth in Subsection 2(b). r D{LI;"I :-;

“Senes B Preferred Stock™ has the meaning set forth in Subsection 1
‘Share Delivery Date” has the meaning set forth in Subsection 8(c)

“Shareholder Approval” means such approval as required by the zpplicable Nasdag
Stock Market Rules by the shareholders of the Corporation with respect to the conversion

i




of ali shares of Series B Preferred Stock and the issuance of the shares of Common Stock
1ssuable upon the conversion of the Series B Preferred Stock.

“SPA” means that certain Securities Purchase Agreement between the Corporation
and the Holders set forth on Schedule 1 thereto, dated as of June 30, 2020, as it may be
amended, supplemented or otherwise modified from time to time, with respect to certain
terms and conditions concerning, among other things, the rights of and restrictions on the
Holders.

“Specified Contract Terms” means the covenants, terms and provisions of any
indenture, credit agreement or any other agreement, document or instrument evidencing,
governing the rights of the holders of or otherwise relating to any indebtedness of the
Corporation or any of its Subsidiaries as in effect on the date hereof, or any amendments
thereto or refinancings or replacements thereof,

“Subsidiary”, means, with respect to any Person, any corporation, partmership, joint
venture or other legal entity as to which such Person (either alone or through or together
with any other subsidiary), (a} owns, directly or indirectly, more than 50% of the stock or
other equity interests, or {b) has the power 1o ¢lect a majority of the board of directors or
similar govemning body.

“Sunget Date” has the meaning set forth in Subsection 13(¢){vii).

“Trading Day” means any day on which trading in the Common Stock generally
occurs on the principal U.S. national or regional securities exchange on which the Common
Stock is then listed or, if the Comumon Stock is not then listed on a U.S. natienal or regional
securities exchange, on the principal other market on which the Common Stock is thep
traded, provided that there is no Market Disruption Event. If the Common Stock is not so
listed or traded, then “Trading Day” means a Business Day. .

=i

“Trading Period” has the meaning set forth in Subsection 7(a).

It

ar oz

H 2o
‘“Transfer Agent” means the Person acting as Transfer Agent, Registrar ﬁn(:l-‘ ayf.;:;
agent and Conversion Agent for the Series B Preferred Stock, and its sucé}gs}érs amd

assigns. The Transfer Agent initially shall be Issuer Direct Corporation. 0T
=X
“Transfer Tax” has the meaning set forth in Subsection 17. - ;.: =

==

3w

“Voting Stock™ means (i) with respect to the Corporation, the Common $fhck The
Series A Junior Participating Preferred Stock, the Series B Preferred Stock (subject to the
lumitations set forth berein) and any other Capital Stock of the Corporation having the right
to vote generally in any election of directors of the Board and (i1) with respect to any other
Person, all Capital Stock of such Person having the right to vote generally in any election
of directors of the board of directors of such Person or other similar governing body.

“VWAP” per share of Common Stock on any Trading Day means the per share

volume-weighted average price as displayed under the heading Bloomberg VWAP on
Bloomberg (or, if Bloomberg ceases to publish such price, any successor service

10




reasonably chosen by the Corporaton) page “USFD <equity> AQR” (or its equivalent
successor if such page is not available) in respect of the period from the open of trading on
the relevant Tradipg Day until the close of trading on such Trading Day (or if such
volume-weighted average price is unavausble, the market price of one share of Corarnon
Stock on such Trading Day determined, using a volume-weighied average method, by an
Independent Financial Advisor retained for such purpose by the Corporation).

“Waeighted Average Issuance Price” has the meaning set forth in Subsection 11(b).

4. Dividends.

(e)  Dividends. Holders shall be entitled to receive dividends of the type and in
the amount determined as set forth in this Subsection 4 (such dividends,
“Dividends™).

{b)  Accumulation of Dividends. Dividends on each share of Series B‘ﬁ%fﬂ@
Stock shall accumulate (i) on a daily basis from and including the Issuance l?atcfcf
such share, whether or not declared and whether or not the Coxpomnomhaﬂ assets
legally available to make payment thereof, at a rate equal to the Di dcnd RE%:
calculated on the Liquidation Preference plus any Accrued Dividends mrés’pect of
such share, and (i1} on the basis of a 365-day year based on actual days, elaps
The amount of Dividends accumulated with respect to any share of SeriesB
Preferred Stock for any Dividend Payment Period shall equal the sum qﬂhﬁ dad.y
dividend amounts acoumulated in accordance with the first sentencerof WS
Subsection 4{b) with respect to such share during such Dividend Payment Penod.

{¢)  Payment of Dividend. With respect to any Dividend Payment Date, the
Corporation shall, if, as and when authorized by the Board in its sole discretion,
and to the extent permitted by applicable law, declare a dividend on each share of
Series B Preferred Stock in an amount up to the amount of the Accumulated
Dividends in respect of the Dividend Payment Period ending immediately prior to
such Dividend Payment Date; provided, however, that if the Corporation does not
declare and pay in cash the full amount of such Accumulated Dividends, any
portion not so declared and paid in cash shall accrue in respect of each such share
{a “Dividend Accrual”). The Corporation shall provide written notice 1o each
Holder of the amount of the Dividend Accrual in respect of such Holder’s shares of
Series B Preferred Stock no less than five (5) Business Days prior to such Dividend
Payment Date,

(d)  Arrearages. The Corporation shall be entitled to at any time and from time
to tume, at its option, to declare and pay all or any part of the Accrnied Dividends
or Accumulated Dividends in cash and, following such payment, such paid
Accrued Dividends or Accumulated Dividends, as applicable, shall no longer be
deemed Accrued Dividends or Accumulated Dividends bereunder.

(e) Record Date. The Record Date for payment of Dividends that are declared
and paid on amy relevant Dividend Payment Date in accordance with
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Subsection 4{¢) will be the close of business on the fifteenth (15th) day of the
calendar month which contains the relevant Dividend Payment Date (each, a
“Dividend Record Date™), and the Record Date for payment of any Accrued
Dividends or Accumulated Dividends in accordance with Subsection 4(d) will be
the close of business on the date that is established by the Board, or a duly
authorized committee thereof, as such, which will not be more than
forty-five (45) days prior to the date an which such Dividends are paid (each, an
“Accrued Dividend Record Date™), in each case whether or not such day is a
Business Day.

(f) Prioritv of Dividends. So long as any shares of Series B Preferred Stock
remain outstanding, unless all Accrized Dividends and Accumulated Dividends on
all outstanding shares of Series B Preferred Stock have been declared and paid in
cash, or have been or contemporaneously are declared and a sum in cash sufficient
for the payment of those dividends has been or is set aside for the benefit of the
Holders, the Corporation may not declare any dividend on, or make any
distributions releting to, Junior Stock or Parity Stock, or redeem, purchase, acquire
(either directly or through any Subsidiary) or make a liquidation payment relating
1o, any Junior Stock or Parity Stock, other than:

(1) purchases, redemptions or other acquisitions of shares of Junior
Stock in connection with any employment contract, benefit plan or other
similar arrangement existing on the date hereof or approved by the Board
with or for the benefit of current or former employees, officers, directors or
consultants;

(i)  purchases of Junior Stock in an amount equal to the: proc@
received from the substannally contemporaneous sale of other sha.restc-af
Junior Stock; ~ s

e

g '__‘; CJ
(iii)  as a result of an exchange or conversion of any class ‘or séries of
Parity Stock or Junior Stock for any other class or series of Parity §{ockgn
the case of Parity Stock) or Junior Stock (in the case of Parity (htocle-er
Junior Stock); ;JE;: o

[} -
{(iv)  purchases of fractional interests in shares of Parity Stock or Junior
Stock (A) pursuant to the conversion or exchange provisions of such Parity
Stock or Junior Stock or the security being converted or exchanged or (B)
in conmection with any bona-fide reclassification, recapitalization,
exchange, stock split (including a reverse stock split), combination or
readjustment of shares or any stock dividend or stock distribution, or similar
transaction;

(v) pavment of any dividends in respect of Junior Stock where the

dividend is in the form of the same stock or rights to purchase the same
stock as that on which the dividend is being paid;
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(vi) nghts to purchase Common Stock;

(vil)  dividends or distibutions of Common Stock or rights to purchase
Common Stock;

(viii) any dividend in connection with the implementaton of a
shareholders” rights or similar pian, or the redemption or repurchase of any
rights under any such plan.

Subject to the provisions of this Subsection 4, dividends may be suthorized
by the Board, or any duly authorized commitiee thereof, and declared and paid by
the Corporation, on any Jupior Stock and Parity Stock from time to time; and the
Holders will not be entitled to participate in those dividends.

(z)  Conversion Following a Record Date. If the Conversion Date for any shares
of Series B Preferred Stock is prior to the close of business on a Dividend Record
Date or an Accrued Dividend Record Date, the Holder of such shares will not be
entitled to any dividend in respect of such Dividend Record Date or Accnied
Dividend Record Date, as applicable, other than through the inclusion of Accrued
Dividends and Accumulated Dividends as of the Conversion Date in the caleulation
under Subsection 6(a} or 7(a), as applicable. If the Conversion Date for any shares
of Series B Preferred Stock is after the close of business on a Dividend Record Date
or an Accrued Dividend Record Date but pricr to the corresponding payment date
for such dividend, the Holder of such shares as of such Dividend Record Date or
Accrued Dividend Record Date, as applicable, shall be entitled to receive such
dividend, notwithstanding the conversion of such shares prior to the applicable

Dividend Payment Date; provided that the amount of such dividend shall not be
inchuded for the purpose of determining the amount of Accrued Dmaendsgr
Accumulated Dividends under Subsectlon 6(a) or 7(a}, as applicable, wjmfes@t

to such Conversion Date, - Py

‘s 1 9‘.’.

.. R . ot \ (SR

Liguidation Rights. o
\.f {

(a) Liquidation. In the event of any voluntary or inv oluntary"’ gqmda&
dissolution or winding up of the affairs of the Corporation (each ar

Event”), the Holders shall be entitled, out of assets legally available thmtEE: baﬁ:rc
any distribution or payment out of the assets of the Corporation may be ffidde (G or
set aside for the holders of any Junior Siock, and subject to the rights of the holders
of any Senior Stock or Parity Stock and the rights of the Corporation’s existing and
future creditors, to receive in full a liquidating distribution in cash and in the armount
per share of Senies B Preferred Stock equal to the sum of (1) the Liquidation
Preference pius (1) the Accrued Dividends pius (itz) the Accumulated Dividends
with respect to such share of Series B Preferred Stock as of the date of such
Liquidity Event. Holders shall not be entitled to any further payments in the event
of any such Liquidity Event other than what is expressly provided for in this
Subsection § apd will have no right or claim to any of the Corporation’s remaining
assets.
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(b)  Partial Payment. If in connection with any distribution described in
Subsection 5(a) above, the assets of the Corporation or proceeds therefrom are not
sufficient to pay in full the aggregate liquidatng distributions required to be paid
pursuant to Subsection 5(a) to all Holders and the liquidating distrbutions payable
to all holders of any Parity Stock, the amounts distributed to the Holders and to the
holders of all such Parity Stock shall be paid pro rata in accordance with the
respective aggregate liquidating distributions to which they would otherwise be
entitled if all amounts payable thereon were paid in full.

(¢)  Merger, Consolidation and Sale of Asgets Not Liquidity Event. For
purposes of this Subsection §, each of the following events shall not be deemed a
Liquidity Event: (i) the sale, conveyance, exchange or transfer (for cash, shares of
stock, securities or other consideration) of all or substantially all of the property
and assets of the Corporation, (ii) the merger, consolidation, statutory exobanggdr
any other business combination transaction of the Corporation into ar, With &8
other Person, (iii) the merger, consolidation, statutory exchange of’ 'aqy otg=r
business combination trapsaction of any other Person into or with the Co:poramﬁ,

or (iv) a Change of Control. o F) r_cg
1Y

Right of the Holders to Coavert. SR =z
Ty =

(a)  Each Holder shall have the right, at such Holder’s option, su‘?‘_fgi_glto jiaT

conversion procedures set forth in Subsection 8, the limmtations in Subsectif § avd
the right of the Corporation to declare and pay all or any part of the Accrued
Dividends or Accumulated Dividends at any tinae under Subsection 4{c}, to convert
each share of such Holder’s Series B Preferred Stock at any time into (i) the number
of shares of Common Stock equal to the quotient of (A)the sum of (x) the
Liquidation Preference plus (y) the Accrmed Dividends plus (z) the Accumulated
Dividends with respect to such share of Series B Preferred Stock as of the
applicable Conversion Date divided by (B)the Conversion Price as of the
applicable Conversion Date plus (ii} to the extent applicable, cash in lieu of
fractional shares in accordance with Subsection 8(f). The right of conversion may
be exercised as to all or any portion of such Holder’s Senes B Preferred Stock from
time to time; provided that, in each case, no right of conversion may be exercised
by a Holder in respect of fewer than 1,000 shares of Senies B Preferred Stock

{unless such conversion relates to all shares of Series B Preferred Stock held by

such Holder).

(b)  The Corporation shall at all times reserve and keep available out of us
authorized and uvnissued Commeon Stock, solely for issuance upen the conversion
of the Series B Preferred Stock, such number of shares of Common Stock as shall
from time to time be issuable upon the conversion of all the shares of Series B
Preferred Stock then outstanding, and if at any time the npumber of suthorized but
untssued shares of Common Stock shall not be sufficient to effect the conversion
of all the then outstanding shares of the Series B Preferred Stock, the Corporation
shall take such corporate action as may be necessary to incraase its authorized but
unissued shares of Common Stock to such number of shares as shall be sufficient
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for such purposes, including, without limitation, engaging in reasonabie bast efforts
to obtain the requisite stockholder approval of any necessary amendment to the
Articles of Incorporation. Any shares of Common Stock 1ssued upon conversion
of Series B Preferred Stock shall ve duly authorized, validly issued, fully paid and
nonassessable. If the Common Stock is then listed on any securities exchange or
quoted on any inter-deal quotation systern, then the Coiporation will cause each
such share of Comumon Stock, when so delivered, to be admitted for listing on such
exchange or quotation on such systern. |

(c} A Helder must do each of the following in order to convert shares of
Series B Preferred Stock pursuant to this Subsection 6:

(1) (A) complete and manually sign the conversion nofice provided by
the Conversion Agent (the “Conversion Notice”), and deliver such notice to
the Conversion Agent; provided that & Conversion Wotice may be
conditional on the completion of a Change of Control or other corporate
transaction, and (B) provide the Corporation with at least five (5) Business
Days' written notice prior to the delivery of any Conversion Notice to the
Conversion Agent;

(i) Promptly after delivery of the Conversion Notice deliver to the
Conversion Agent the certificate or certificates (if any) represenung the
shares of Series B Preferred Stock to be converted;

(it if required by the Conversion Agent, furnish appropriate
endorsements and transfer documents; and o

o

§ i
e

{iv)  to the extent applicable, pay any stock transfer, documen
or similar taxes on such conversion not payable by the Corporanon pursuant

i)
to Subsection 17. ._: ;r: p=
a M JJ “
Mandatorvy Conversion by the Corporation. G —;‘; =z

()  Mandatory Conversion. All of the outstanding shares of Series BPogferred
Stock shall sutomatically be converted into shares of Common’ Sfork

“Mandatory Conversicn”™) if, on a given day following the third anmversary of the
Original Issuance Date (the “Mandatory Conversion Date”), the VWAP per share
of Common Stock is equal to or greater than the Mandatory Conversion Price (i)
for at least twenty (20) Trading Days (whether or not consecutive) in any period of
thirty (30) consecutive Trading Days (such thirty {30) consecutive Trading Day
period, the “Trading Period”) and (3i} as of the close of trading on the Trading Day
immediately prior to the Mandatory Conversion Date. In the case of a Mandatory
Conversion, each share of Series B Preferred Stock then outstanding shall be
converted into (i) the number of shares of Comumon Stock equal to the quotent of
(A) the sum of (x) the Liquidation Preference plus (y) the Accrued Dividends plus
(z) the Accumulated Dividends with respect to such share of Series B Preferred
Stock as of the Mandatory Conversion Date divided by (B) the Conversion Price of




such share in effect as of the Mandatory Conversion Date plus (it) to the extent
applicable, cash in lieu of fractional shares in accordance with Subsection 8(f).

(b}  Notice of Mandatory Conversion. As soon &3 practicable, and in any event
no later than the fifth (5th) Business Day after the Mandatory Conversion Date, the
Corporation shall provide a8 written notice to the Holders that a Mandatory
Conversion has ocourred (“Notice of Mandatory Conversion’). As sgon as
practicable, and in any event within five (5) Business Days following the receipt of
a Notice of Mandatory Conversion, each Holder must:

(1) deliver to the Conversion Agent the certificate or certificates (if any)
representing the shares of Series B Preferred Stock to be converted;

(u) if requued by the Conversion Agent, furnish appropriate
endorseruents and transfer documents; and

.L‘ﬁ

(ill)  to the extent applicable, pay any stock ransfer, documentaxy,,
or similar taxes on such conversion not payable by the Co:porauompurstgt
to Subsection 17. Rt

)

¥

{0

A':.h
Wy O
a4

o \.';-”

Conversion Procedurss and Effect of Conversion.

oy

1..., =

{(2)  Conversion Date. The “Conversion Date” means (A) with’ réspect—=o
conversion of any shares of Series B Preferred Stock at the option of ay Holdar
under Subsection 6(a), the date on which such Holder complies with the prﬁmduM
in Subsection 6(c} (including the satisfaction of any conditions to conversion set
forth in the Conversion Notice) and (B) with respect to Mandatory Conversion
under Subsection 7(a), the Mandatory Conversion Date.

3

(b)  Effect of Conversion. Effective immediately prior to the close of business
cn the Conversion Date applicable to any shares of Series B Preferred Stock,
Dividends shall no longer accrue or be declared on any such shares of Series B
Preferred Stock, and such shares of Series B Preferred Stock shall cease to be
outstanding.

(¢}  Record Holder of Underlying Secunities as of Conversion Date. The Person
or Persons entitled to receive the Common Stock and, to the extent applicable, cash,
securities or other property issuable upon conversion of Series B Preferred Stock
on a Conversion Date shall be treated for all purposes as the record holder(s) of
such shares of Common Stock and/or cash, securities or other property as of the
close of busimess on such Conversion Date. As promptly as practicable, but no later
than five (5} Business Days after the Conversion Date (the “Share Delivery Date™)
and subject to compliance by the applicable Holder with the relevant procedures
contained in Subsection 6(c) and Subsection 7(b), the Corporation shall issue the
number of whole skares of Common Stock issuable upon conversion (and to the
extent applicable, deliver payment of cash [n lieu of fractional shares in accordance
with Subsection 8(f)) and, to the extent applicable, any cash, secunties or other
property issuable thereon. Such delivery of shares of Common Stock, securities or
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other property shall be made by book-entry or, at the request of the Holder, through
the facilities of the Conversion Agent or m certificated form. Any such certificate
or certificates shall be delivered by the Corporation to the appropriate Holder on a
book-entry basis, through the facilities of the Conversion Agent, or by mailing
certificates evidencing the shares to the Holders, in each case at their respective
addresses as set forth in the Conversion Notice (in the case of a conversion pursuant
1o Subsection 6(a)) or in the records of the Corporation or as set forth in a natice
from the Holder to the Conversion Agent, as applicable (in the case of a Mandatory
Conversion). In the event that a Holder shall not by wrnitten notice designate the
name in which shares of Common Stock (and payments of cash in lieu of fractional
shares) and, tc the extent applicable, cash, securities or other property to be
delivered upon conversion of shares of Series B Preferred Stock should be
registered or paid, or the manner in which such shares, cash, securities or other
property should be delivered, the Corporation shall be entitled 10 register and
deliver such shares, securities or other property, and make such payment, in the
name of the Holder and in the manner shown on the records of the Corporation. If
the pumber of shares of Series B Preferred Stock represented by the Series B
Preferred Stock certificate(s) submitted for conversion is greater than the number
of shares of Sernies B Preferred Stock being converted, then the Corporation shall,
as 500n as practicable and in no event later than ten (10) Business Days after receipt
of the Series B Preferred Stock certificate(s) and at its own expense, issue and
deliver to such Holder a new Series B Preferred Stock certficate representing the
number of shares of Series B Preferred Stock not converted.

(d)  Status of Converted Shares. Shares of Series B Preferred Stock converted
in accordance with the terms hereof shall be retired promptly after the com«'ers@
or acquisiion thereof. All such shares shall, upon their reu:ementl becom
authorized but unissued shares of Preferred Stock, without designation as t¢ se:iﬁ
until such shares are once more designated as part of a particular sen‘es by fe

........

Board. PSP =
N
(e) Nog Charpe of Pavment. The issuance of shares of Common Sto—a{ up:!:.'n

conversion of shares of Series B Preferred Stock shall be made w;moutpa&%enﬁf
additional consideration to the Corporation by, or ather charge or costqmﬁpsed,hy
the Corporation on the holder in respect thereof. I

(O Fractignal Shares. No fractional shares of Common Stock will be delivered
to the Holders upon conversion. In heu of fractional shares otherwise 1ssuable, the
Holders will be entitled to receive, at the Corporation’s sole discretion, either (i) an
amount in cash equal to the fraction of a share of Common Stock multiplied by the
closing price of the Common Stock on the Trading Day immediately preceding the
applicable Conversion Date or (ii) one additional whole share of Common Stock.

Limitations on Common Stock Issuable Upon Conversion.

(a)  Beneficial Ownership Limitation. Notwithstanding anything herein to the
contrary, no conversion of a share of Series B Preferred Stock pursuant to
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Subsection 6 or pursuant to Subsection 7 hereof shall be permitted to the extent
such conversion would result in a converting Holder, together with uts Affiliates
and anv other Person whase holdings would be aggregated with such Holder for
purposes of Secton 13(d) of the Exchange Act:

(i) beneficially owning more than 19.90% of the issued and outstanding
Common Stock; or

(ii)  holding more than 19.90% of the votes entitled to be cast at any
shareholders meeting,

in each case, unless the Corporation obtains Shareholder Approval to remove the
restrictions contained in this Subsection 9(a). In any vote to obtain any Shareholder
Approval, the Holders of shares of Series B Preferred Stock shall not be entitled to
vote,

(b}  Subject to Subsection 9(c), any attempted conversion (whether by a Holder.

pursuant to Subsection 6 or by Mandatory Conversion pursuant to Subsection 7) to the
extent it would violate this Subsection 9 shall be void ad initic and of no force and effect.

10.

(¢)  If apy conversion in accordapce with Subsection § or any Mandatory

Conversion pursuant to Subsection 7 would be limited as a result of the application

of Subsection 9(a), then (1) m the case of a Conversion Notice pursuant io

Subsection 6, the Conversion Notice in respect of such conversion shall be deemed

to have been amended automatically and without any action by the Holder thereof

50 that 1t apphes only to the number of shares of Series B Preferred Stock that are

permitted to be converted pursuant to Subsection 9(a) and (i) in the case of a

Mandatory Conversion pursuant to Subsection 7, all shares of Series B_Preferrd®?
Stock that are permitted to be converted pursuant to Subsection 9{a) sha}i ’oc &
converted i in accordance with Subsection 7 and thereafter from nme to tzme 1t0

~~~~~~
4
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Redemption upon Change of Control. & ; ; x
(a) Corporation’s Rights upon a Change of Contrgl. Subject to the:oths;r tmﬁs
of this Subsection 10, if a Change of Control occurs, the Corporation wilf Have¥e
right to redeem, contingent upon and substantially contemporaneously with the
consummation of the Change of Control (the date of such consummation, the
“Change ¢f Control Redemption Date™) any or all of the shares of Series B
Preferred Stock for cash in an amount egual to the sum of (x) the Liquidation
Preference plus (y) the Accrued Dividends plus (z) the Accumulated Dividends for
each such share of Series B Preferred Stock redeemed (the “Change of Control
Redemption Price™), subiect to the right of each Holder to convert its Series B
Preferred Stock pursuant to Subsection & prior to such redemption.

(b)  Holders’ Rights upon a Change of Control. If and io the extent the
Corporation does not exercise its right to redeem any or all of the then-outstanding
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shares of Series B Preferred Stock under Subsection 10(a), each Holder shall have
the option to (i) require the Corporation to redeem any or all of such Holder’s then-
outstanding shares of Serieg B Preferred Stock for cash in an amount equal to (x) the
Liquidation Preference plus (y) the Accrued Dividends plus (z) the Accumulated
Dividends for each such share of Series B Preferred Stock redeemed, or (ii) convert
any or all of such Holder’s then-outstanding shares of Series B Preferred Stock into
shares of Common Stock and, if any consideration 13 payable to the holders of
Common Stock upon such Change of Control, receive for each share of Common
Stock issued upon such conversion (including payments of cash in lieu of fractional
shares) the consideration per share of Common Stock payable upon the Change of
Cortrol thereunder, in each case of clauses (i} or (ii) above, as of the Change of
Control Redemption Date. If the value of the consideration payable to the holders
of Common Stock upon such Change of Control (if any) has changed since the date
of a Holder's election under this Subsection 10(b) then, each Holder may withdraw
or amend its election made under this Subsection 10(b) by delivering a written
notice of such withdrawal or amendment, as the case may be, to the Corporatiofisit
any time before the close of business on the fifth (Sth) Busmess Day lmmodlaaj
prior to the date on which the Corporation anticipates consurnmating thé C’hﬁuge‘ﬂ'
Control. iy

s w
=R o

{¢)  Initial Change of Control Naotice. On or before the twentigth: (2
Business Day prior to the date on which the Corporation anticipates consumma%
a Change of Control (or, if later, progptly after the Corporation dxscovefq thate
Change of Control may occur), a written notice {a “Change of Contro} ] NUUOQ.’S)
shall be sent by or on behalf of the Corporation to each Holder at its address $54t
appears in the records of the Corporation. The Change of Control Notice shall
include (i) a brnef summary of the events causing the Change of Control; (ii) a
description of the material terms and conditions of the Change of Control; (iii) the
Conversion Price in effect on the date of such Change of Control Notice and a
description and quantification of any adjustments to the Conversion Price that may
result from such Change of Control (if any); (iv) the date on which the Change of
Contral is anticipated to be consummated, to the extent that such mformation does
not constiiute material non-public information (or, if applicable, the date on which
a Schedule TO or other schedule, form or report disclosing a Change of Control
was filed); (v} subject to the nght of each Holder to convert its Series B Preferred
Stock pursuant to Subsection § prior to such redemption, whether the Corporation
is exercising its right under Subsection 10(a) to redeem any or all of the outstanding
shares of Series B Preferred Stock and, if so, the number of shares of Series B
Preferred Stock to be redeemed from such Holder, and stating the place or places
at which the shares of Senies B Preferred Stock called for redemption shall, upon
presentation and surrender of the certificates evidencing such shares of Series B
Preferred Stock, be redeemed (and other mstructions a Holder mmust follow to
receive payment); and (vi) the applicable Change of Control Redemption Price
(which may be stated as a formula to the extent the date of such Change of Control
is not defnitively known). I, or to the extent that, the Corporation is not exercising
its rights pursuant to Subsection 10(a), a Holder may exercise its right pursuant to
Subsection 10(b) to (¥) require the Corporation to redeem all or any portion of the
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outstanding shares of Series B Preferred Stock owned by such Holder by delivering
a written notice to the Cozporation stating that such Holder is exercising its right to
require the Corporation to redeem alt or a portion of its outstanding shares of Series
B Preferred Stock and including wire transfer instructions for the payment of the
Change of Control Redempton Price or (z) convert any or all of such Holder's
then-outstanding shares of Series B Preferred Stock into shares of Common Stock
in accordance with Subsection 6 and if any consideration is payable to the holders
of Common Stock upon such Change of Control, receive for each share of Common
Stock 1ssued upon such conversion, the consideration per share of Common Stock
payable upon the Change of Control thereunder, which notice for redemption or
comversion, as the case may be, shall be delivered no later the fifth (5th) Business
Day prior to the date on which the Corporation anticipates consummating the
Change of Control. In the event that 2 Holder so exercises it rights pursuant to
Subsection 10(b), the Corporation will, as promptly as practicable, deliver to such
Helder at its address as it appears in the records of the Corporation written
instructions stating the place or piaces at which the shares of Series B Preferred
Stock to be redeemed or converted shall, upon presentation and sumrender of the
certificates evidencing such shares of Series B Preferred Stock, be redeemed or
converted (and other instructions such Holder must follow 1o receive payment Qy
such other consideration (if any) per share of Common Stock payable upon 6B
Change of Control, as applicable) and the applicable Change §f Gonto)
Redemption Price (which may be stated as a formula to the extent the daté of sigh

Change of Control is ot definitively known). A
>l o

(d)  Delivery upon Change of Control. If either the Corporation or a: Holder has
exercised 1ts right to redeem, of require redemption of, any Outstandmg‘slgares%f
Senies B Preferred Stock pursuant to Subsection 10(a) or 10(b), themimgon ¢ ‘the
consummation of a Change of Control and subject to Subsection 10(e] belbw f@d
subject to such Holder properly surrendening the certificates e‘ndancmg the
applicable shares of Series B Preferred Stock, the Corporation (or its successor)
shall promptly deliver or cause to be delivered to such Holder by wire transfer the
applicable Change of Control Redemption Price with respect to each of such
Holder’s shares 50 redeemed.

(¢)  Cash Redemption Not Permitted. If the Corporation shall (A) not have
sufficient funds legally available to redeem in cormpliance with applicable law, or
(B) will be in violation of Specified Contract Terms if its redeems, all outstanding

shares of Series B Preferred Stock otherwise required or sought to be redeemed-

pursuant to this Subsection 10, the Corporation shall not be entitled to elect to
redeem any shares of Series B Preferred Stock pursuant to Subsectign 10{a) and,
with respect to any shares of Series B Preferred Stock with respect to which Holders
of such shares have exercised their rights pursuant to Subsection 10(b}, the
Corporation shall (i} redeem, pro rate among such electing Holders, a4 number of
shares of Series B Preferred Stock with an aggregate applicable Change of Control
Redemption Price equal to the Jesser of: (1) the amount legally available therefor
and (2) the largest amount that can be used for such redemption not prohibited by
the Specified Contract Terms, in each case for the redemption of shares of Series B
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Preferred Stock, (ii) take all actions, including taking commercially reasonable
efforts to seek any consemts or approvals required from any third party or
Governmental Entity, (as determined by the Board in good faith and consistent with
its fiduciary duties) required or permitted under applicable law to permit the
redemption or repurchase of the Series B Preferred Stock, including, without
limitation, if and to the extent permitted by law, generally accepted accounting
principles and the rules and regulations of any stock exchange on which the
Common Stock is then traded, through the revaluation of the Corporation’s assets
in accordance with applicable law, to make funds legally available under applicable
law for such redemption, and (ii1) redeern any shares of Series B Preferred Stock
with respect to which Holders of such shares have exercised their rights pursuant
to Subsection 10(b) not purchased because of the foregoing limitations at the
applicable Change of Control Redemption Price as soon as practicable after the
Corporation is able to make such redemption out of assets legally available under
applicable law for the purchase of such shares of Series B Preferred Stock and
without violation of the Specified Contract Terms. The Corporation will rot
voluntarily consummate any fransaction, that would result in 2 Change of Control
unless the Corporation will, on the date of payment, have sufficient funds legally
available to fully pay the maximum aggregate Change of Control Redemption Price
that would be payable in respect of such Change of Control on all shares of Series
B Preferred Stock then outstanding. The inability of the Corporation (or its
successor) to make a redemption payment for any reason shall not relieve the
Corporation (or 1ts successor) from its obligation to effect any required redemption
when, as and if permitted by applicable law and the Specified Contract Terma.

(£3) Effect of Redemption. Effective immediately prior to the close of business
on the Change of Contral Redemption Date for any shares of Series B Preferred

anything els¢ herein to the contrary, no longer accumulate, accrue or be'déclare
on any such shares of Series B Preferred Stock, and such shares of’Serte
Preferred Stock shall cease to be outstanding. ™

Stock redeemed pursuant to this Subsection 10, Dividends shall, notwithstéﬂﬁing 0

L'!

C.)
e
(&) Status_of Redeemed Shares. Any shares of Series B Prefmcd-\‘itogg,
redeemed or otherwise acquired by the Corporation in any manner whatsoevér shal®
be retired promptly after the acquisition thereof. All such shares shall,‘upén their
retirement, become authonized but untssued shares of Preferred Stodk, ~w1th
designation as [0 Serles vntil such shares are once more designated as part o
particular series by the Board.

\\Jl

Anti-Dilution Adjustments.

(a) Stock Dividends, Splits and Combinations. For so long as any shares of
Series B Preferred Stock remain outstanding, if the Corporation issues shares of

Common 5tock as a dividend or distribution on all or substantially all shares of
Commnton Stock, or if the Corporation effects a stock split or a stock combination in
respect of the Common Stock (in each case excluding an issuance pursvant to a




Reorganization Event, as to which Subsection 12 will apply), then the Conversion
Price will be adjusted based on the following formula:

CPy=CPyX - o5,

where:

CPy= the Conversion Price in effect immediately before the close of business on
the Dividend Record Date, or immediately before the close of business on
the effective date of such dividend, distribution, stock split or stock
combination, a3 applicable;

CPj= the Conversion Price in effect immediately after the close of business on
such Dividend Record Date or effective date, as applicable;

OSp= the number of shares of Common Stock outstanding (calculated on’ a‘lF u@
Diluted Basis) immediately before the close of business on such- D’Wld
Record Date or effective date, as applicable, without giving effect to Subh
dividend, distribution, stock split or stock combination; and Ty <2

F
0S7 = the number of shares of Common Stack outstanding (caleulated ¢ EFullﬁ
Diluted Basis) immediately after giving effect to such ldwudem‘,t:

distribution, stock split or stock combination. o = 3
o

™
HER

If any dividend, distribution, stock split or stock combination of the type desceribed
in this Subsection 11{a) 15 declared or announced, but not so paid or made, then the
Conversion Price will be readjusted, effective as of the date the Board (or its
authorized delegate) determines not to pay such dividend or distribution or to effect
such stock split or stock combinatior, to the Conversion Price that would then be
in effect had such dividend, distnibution, stock split or stock combination not been
declared or announced. For the purpose of this Subsection 11, the sumber of shares
of Commeon Stock outstanding at any time will exclude shares of Common Stock
held 1n the Corporation’s treasury (unless the Corporation pays any dividend or
makes any distribution on shares of Common Stock heid in its weasury).

(b)  Degressive Issuances. Subject to Subsection 1l{c), if, on or after the
Origtnal Issuance Date and prior to the second anniversary of the Original Issuance
Date, the Corporation issues or otherwise selis any shares of Common Stock, or
any Equity-Linked Securities, in each case at an Effective Price per share of
Common Stock that 15 less than the Conversion Price in effect (before giving effect
to the adjustment required by this Subsection 11(b)) as of the date of the issuance
or sale of such shares or Equity-Linked Securities {such an issuance or sale, a
“Degressive Issuance™), then, effective as of the close of business on such date, the
Conversion Pnce will be decreased to an amount equal to the Weighted Average

Issuance Price. For these purposes, the “Weighted Average Issuance Price” will be
equal to:
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{CPx05) + (EPx X)
oS+ X

where:
CP= such Conversion Price;

OS5 = the number of shares of Common Stock outstanding immediately before
such Degressive Issuance (treating for this purpose as outstanding all shares
of Common Stock issuable upon exercise, conversion or exchange of all
Equity-Linked Securities (including the Series B Preferred Stock)
outstanding immediately prior to such issue);

EP = theEffective Price per share of Common Stock in such Degressive Issuance;
and

X'= the sum, without dupiication, of (x) the total number of shares of Comumon
Stock issued or sold in such Degressive Issuance; and (v) the maximum
number of shares of Common Stock underlying such Equity-Linked
Securities 1ssued or g0ld in such Degressive Issuance;

provided, however, that (A) the Conversion Price will not be adjusted pursuant to
this Subsection 11(b} to the extent that the Degressive Issuance 15 an Excluded
Issuance; (B) the issuance of shares of Common Stock pursuant to any Equity-
Linked Securities will not constitute an additional issuance or sale of shares of
Common Stock for purposes of this Subsection 11(b) (it being understood, for the
avoidance of doubt, that the issuance or sale of such Equity-Linked Securnities, or
any re-pricing or amendment thereof, will be subject to this Subsection 11(b)); and
(C) in no event will the Conversion Price be increased pursuant to this Subgection
11(b). For purposes of this Subsection 11(b), any re-pricing or amendment of any
Equity-Linked Securities {including, for the avoidance of doubt, any Equity-Linked
Securities existing as of the Original Issuance Date) will be deemed .to; t;e tl@
issuance of additional Equity-Linked Securities, without affecting an,y prl&P
adjustments theretofore made to the Conversion Price. Lt &=

(¢)  Limitations on Adjustrments. deee

S
) Adjustment Cap on Degressive Issuances. Notw;;hs;an&
anything to the contrary in this Subsection 11, vnder no c;murnsl,‘aﬁq’es shall
adjustments to the Conversion Price pursuant to Subsection 1 l(b‘}’é}usc,ﬁe
Conversion Price to be less than $3.47.

(i)  No Adjustments in Certain Evepts. The Corporation will not be

required to adjust the Conversion Price except pursuant to this
Subsection 11. Without limiting the foregoing, the Corporation will not be
requrred to adjust the Conversion Price on account of:
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(A)  exceptas otherwise provided i Subsection 11(b), the sale of
shares of Common Stock for a purchase price that 1s less than the market
price per share of Common Stock or less than the Conversion Price;

(B) theissuance of any shares of Common Stock pursuant to any
present or future plan providing for the reinvestment of dividends or interest
payable on the Corporation’s secunues and the mvestment of additional
optional amounts in shares of Commeon Stock under any such plan;

(C)  except as otherwise provided in Subsection 11(b), the
issuance of any shares of Common Stock or options or rights to purchase
shares of Common Stock pursuant to any presest or future employee,
director or consultant benefit plan or program of, or assumed by, the
Corporation or any of its Subsidianes, including inducement grants under
Nasdaq Listing Rule 5635(c)(4);

(D)  except as otherwise provided in Subsection 11({b), the
issuance of any shares of Common Stock pursuant to any option, w}anﬂ
right, restncted stock unit, performance stock wnit or other awards,gran@
under any employee share purchase or equity-based incentive plsn; pgogﬁij\
or arrangement of the Corperation, or convertible or exchangeablefsecunw
of the Corporation outstanding as of the Original Issuance Datef -

(_, J (o) po ]
(E)  solely a change in the par value of the Common StoT:k :_‘_
=1 -——' .

(i)  Adjustrpent Deferral. If an adjustment to the Conversich P
otherwise required by this Subsection 11 would result in a change 'of leSs
than one percent (1%) to the Conversion Price, then the Corporation may,
at its election, defer such adjustment, except that all such deferred
adjustments must be given effect inumediately upon the earliest to occur of
the following: (A) when all such deferred adjustments would result in a
change of at least one percent (1%) to the Conversion Price, (B) the
Conversion Date of any share of Series B Preferred Stock and (C) the
Change of Control Redemption Date for any Change of Control.

(iv)  Shareholder Rights Plans. If any shares of Common Stock are to be
issued upon conversion of any Series B Preferred Stock and, at the time of
such conversion, the Corporation has in effect any sharebolder rights plan,
then the Holders of such Series B Preferred Stock will be entitled to receive,
in addition to, and concurrently with the delivery of, the consideration
otherwise due upon such conversion, the rights set forth in such shareholder

rights plan.

(v}  Notice of Conversion Price Adjustments. Upon the effectiveness of

any adjustment to the Conversion Price pursuant to this Subsection 11, the
Corporation will, ag soon as reasonably practicable and no later than ten
(10) Business Days after the date of such effectiveness, send notice to the
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12.

Holders containing (A) a brief description of the transaction or other event
on account of which such adjustment was made, {B) the Conversion Price
n effect immediately after such adjustment, and (C) the effective time of
such adjustment.

Adjustment for Reorganization Events,

(a) Reorganization Events. In the event of:

1) any reclassification, statutory exchange, merger, consclidation or
other similar business combination of the Corporztion with or mto another
Person, in each case, pursuant to which at least a majority of the Commos:
Stock is changed or converted into, or exchanged for, cash, secunnes cg
other property of the Corporation or ancther Person; o «_ =
BER
()  any sale, transfer, lease, exclusive license, or conveyance tolanothefﬂ
Person of all or a majority of the property and assets of the CorpO[a,u(m m
each case pursuant to which the Common Stock is converted mto c\ash"'
securities or other property; or :_f w =

_‘1 e ..

(111)  any statutory cxchangc of securities of the Corporation with aqqlhcrw

Person (other than in connection with a merger or acquisition) or
reclassification, recapitalization or reorganization of the Common Stock
into other securities;

other than, in each case, any such transaction that constitutes a Change of
Control, with respect to which, for the avoidance of doubt, the provisions of
Subsection 10 shall apply (each of which is referred to as a “Reorganization
Event’), each share of Series B Preferred Stock outstanding immediately prior to
such Reorganization Event will, without the consent of the Holders but subject to
Subsection 12(d), remain outstanding but shall become convertible inta, out of
funds legally available therefor, the number, kind and amount of securities, cash
and other property (the “Exchange Property’) (without any interest on such
Exchange Property and without any right to dividends or distribution on such
Exchange Property that have a Record Date that i3 prior to the applicable
Conversion Date) that the Holder of such share of Series B Praferred Stock would
have received in such Reorganization Event had such Holder converted its shares
of Senies B Preferred Stock into the applicable number of shares of Common Stock
immediately prior to the effective date of the Reorganization Event using the
Conversion Price applicable immediately prior 10 the effective date of the
Reorgamization Event and the Liquidation Preference (plus (y) the Accrued
Dividends plus (z) the Accumulated Dividends for each such shares of Series B
Preferred Stock) applicable at the time of such subsequent conversion (without
regard to the provisions of Subsection 9); provided that the foregoing shall not
apply if such Holder is a Person with which the Corporation consolidated or into
which the Corporation merged or which merged into the Corporation or to which
such sale or ransfer was made, as the case may be (any such Person, a “Constituent
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13.

Person™), or an Affiliate of a Constituent Persou, to the extent such Reorganization
Event provides for different treatment of Common Stock held by such Constituent
Persons or such Affiliate thereof. If the kind or amount of securities, cash and other
property receivable upon such Reorganization Event is not the same for each share
of Common Stock held immediately prior to such Reorganization Event by a Person
(other than a Constituent Person or an Affiliate thereof), then for the purpose of this
Subsection 12(a), the kind and amount of securities, cash and other property
receivable upon conversion following such Reorganization Event will be deemed
to be the weighted average of the types and amounts of consideration received by
the holders of Common Stock.

(b)  Successive Reorganization Events. The above provisions of this
Subgection 12 shall similarly apply to successive Reorganization Events and the
provisions of Subsection 11 shall apply to any shares of Capital Stock received by
the holders of the Commeon Stock i any such Reorganization Event.

{c)  Reorganization Event Notice. The Corporation (or any successor) shall, no
less than thirty (30)days prior to the anticipated effective date of any
Reorganization Event, provide written notice t¢ the Holders of such occurrence of
such event and of the kind and amount of the cash, securities or other property that
constitutes the Exchange Property. Failure to deliver such notice shall not affect

the operation of this Subsection 12.

(d) Reorganization Event Agreements. The Corporation shall not enter into any
agreement for a transaction constituting a Reorganization Event unless (i) such

agreement provides for or does not interfere with or prevent (as apphcable)N

conversion of the Series B Preferred Stock into the Exchange Property in a-manne
that is consistent with and gives effect to this Subsection 12 and (1) to the - axt

that the Corporation is not the surviving cerporation in such Reorganization Events
or will be dissolved in comnection with such Reorganization Event; tham
provision shall be made in the agreements governing such Reorgamzad’miiverﬁ:’
for the conversion of the Series B Preferred Stock into stock of the Person’ suryw
such Reorganization Event or such other continuing entity in such Rcorg‘snganon.

Event. o -
3 ﬂ R’o
. . "
Voting Rights.

(a) General, Except as provided in Subgection 13{c) or as otherwise provided
in the Florida Business Corporation Act, the Holders shall be entitied to vote as a
single class with the holders of the Common Stock and the holders of any other
class or series of Capital Stock of the Corporation then entitled to vote with the
Common Stock on al! matiers submitted 1o a vote of the holders of Common Stock
{and, if applicable, holders of any other-class or series of Capital Stock of the
Corporation). Subject to Subsection 13(b), each Holder shall be entitled in respect
of each share of Preferred Stock beld by such Holder to a number of votes equal to
the number of whole shares of Comumon Stock into which each share of Series B
Preferred Stock is convertible pursuant to Subsection 6, in each case at and
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calculated as of the Record Date for the determination of shareholders entitled to
voie or consent on such matters or, if no such Record Date is established, at and as
of the date such vote or consent is taken or any wrnitten consent of shareholders is
first executed. The Holders shall be entitled to notice of any meeting of holders of
Common Stock (or requests for consent) to the same extent that holders of Common
Stock are entitled to thereunder.

(b)  Voting Cap. Notwithstanding anything herein to the contrary:

(f)  no Holder (together with its Affiliates) shall be entitled to vote (in
respect of such Person’s holdings of Series B Preferred Stock and any
Common Stock issued or issuable upon conoversion of suck Series B
Preferred Stock) more than 19.90% of the total Voting Stock of the
Corporation (measured as of the time of such vote); and

(1)  no Holder shall be entitled in respect of each share of Series B
Preferred Stock to more than a number of votes equal to (x) 51,000 divided
by (y) the Minimum Price.

{c)  Special Voting Rights. For as Jong as any shares of Series B Preferred Stock
remain outstanding, the Corporation shall not take, and shall cause its Subsidiaries
not to take, any of the actions described in this Subsection 13(c) without the prior
written consent of the Holders of not less than a majority of the then total
outstanding shares of Series B Preferred Stock, voting separately as a single class
with one vote per share, in person or by proxy, either in writing without & meeting
or at an annual or a special meeting of such Holders, and any such action taken
without such consent shall be null and void ab initio, and of no force or effect:

59 3

(1)  alter, amend or change the rights, preference or priviléges o
Series B Preferred Stock; T g
Y .'__, %

(i)  amend or restate any organizational document of the C"orpomnéﬂ or
its  Subsidiaries in a manner thst materially, adwrsﬁly
disproportionately affects the rights, preferences and pnvﬂegesieit,he %es
B Preferred Stock as compared to Common Stock; Mo =

ot o

(i}  authorize or create any class or series of Senior Stock or] Patity®fock

(or any secunity convertible or exchangeable into or evidencing the right to
purchase, shares of any class or series of Senior Stock or Parity Stock);

(rv)  declare or pay dividends or otherwise make distnbutions with
respect to any shares of Parity Stock or Junior Stock, except dividends or
distributions made for purposes as set forth in Subsection 4(f)(i) through
Subsecnon 4{f(vii};

(v)  repurchase or redeem any issued and ouistanding shares of Junior
Stock or Panty Stock, other than repurchases or redemptions as
contemplated by Subsection 4(f)(i} through Subsection 4(f){vii);
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(vi}  repurchase or redeem any issued and outstanding shares of Series B
Preferred Stock, other than repurchases or redemptions of shares of Senes B
Preferred Stock upon the occurrence of a Change of Control in accordance
with Subsection 10 (for the avoidance of doubt, conversions of Preferred
Siock shall not constitute repurchases or redemptions);

{(vil} at any time prior to the date that i3 30 months after the Original
Issuance Date (the “Sunset Date™), (A) sell, transfer or otherwise dispose of
any agsets (other than sales of inventory in the ordinary course of business),
business or operations, for consideration equal 1o or greater than $235 million
or (B) acquire any assets, business or operations, for consideration equal to
or greater than 375 million, in each case of clauses {A) or (B) above in any
one transaction or series of related transactions;

{vii1) at apy time prior to the Sunset Daie, merge or consolidate the
Corporation with and into any other company unless either (A} the
surviving company will have no class of equity secunities ranking superior
to or on parity with the Series B Prefered Stock in any liquidation,
dissolution or wind-up of the Corporation or with respect to dividends, or
(B) tbe Holders will receive in connection with such merger or
consolidation, consideration (in the form of cash or publicly traded
securities) in respect of each share of Series B Preferred Stock valued (as of
the time a definitive agreement in respect of such merger or consolidation
is entered into) at or above an amount equal to 200% of the Investor Per
Share Purchase Price (any merger or consolidadon or other Change of
Contro! in which the Holders will receive consideration meeting the
requiremnents set forth in this clauge (B), an “Acceptable Change of Control
Event'”);

(ix)  at any time prior to the Sunset Date, commence a voluntary i;.ase,e

under any applicable bankruptey, insolvency or other similar law or-&énsen

to the entry of an order for relief in an involuntary case under any such Iawc‘_
Pk >

or effect any general assignment for the benefit of creditors; o1 228

(x)  at any time prior to the Sunset Date, enter into any settlcmexg,.
agreement with respect to the following proceeding: /n re MiMedx @OHE
Inc. Securities Litigation, Case No. 1:18-cv-00830-WMR (N.D. Ga})g

Notwithstanding anything herein to the contrary, no consent or appm.'bal r\f

the Holders shall be required for (i) the Corporation to enter into or consummate an
Acceptable Change of Control Event or (i) the authorization or creation of, or the
increase in the number of authorized or issued shares of Junior Stock. For the
avoidance of doubt, any consent inwriting executed by the Holders of at least a
majority of the then total outstanding shares of Series B Preferred Stock shall be
sufficient to grant any consent required under this Subsection 13(c} for all purposes
hereunder and (except as otherwise agreed in writing with a Holder) no notice of
such action to the other Holders of Series B Preferred Stock shall be required and
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14.

no meeting of the Holders of the Series B Preferred Stock shall be required to be
convened; provided, that, if the Corporation has not publicly disclosed any action
set forth in clauses (i} through (vi) within 10 Business Days of taking such action,
then the Corporation shall provide written notice to all Holders of Series B
Preferred Stock no less than five (5) Business Days following the taking of such
action.

(d}  Consent Riphts of the Series B Preferred Holders. For as long as any shares
of Series B Preferred Stock remain cutstanding, the Corporation shall not amend
the provisions of its Articles of Incorporation in a manner that adversely and
disproportionately affects the rights, preferences and privileges of any Holder of
Series B Preferred Stock (such affected holder, an “Affected Holder”) as compared
to any other Holder of Series B Preferred Stock, without the prior written consent
of the Affected Holder.

Investor Designees. Notwithstanding anything else to the contrary hergih, 1

Subsection 14 shall be effective only for so long as any shares of Series B PrefemadnSto@

remain outstanding. _~ ri. =
. . ) R A~ |
(a) Right to Designate Preferred Directors. LA o

P

bl

()  Subject to Subsection 14(b), from and after the Original IsRhanc
Date, so long as the EW Investor is a 10% Holder, the EW Investdz“shaH:
have the right to designate two (2) Investor Designees to serve as prd’erretb
directors (each, a “Preferred Director”). To effect this right, on the Oﬁgmrﬂ”’
Issuance Date, the size of the Board shall be increased by two (2) members,
and two (2) Qualified Persons designated by the EW Investor (each
Qualified Person designated by the EW Investor, an “Investor Designee’)
shall be appointed to the Board as Preferred Directors, filling the vacancies
created by such increase. The initial Preferred Directors shall be Martin P.
Sutter and William A. Hawkins, 111, each of whom shall take office effective
as of the Original Issuance Date subject to the terms of this Subsection 14.
If any Investor Designee is not elected to serve as a Preferred Director, the
Board will take all lawful actions to appoint such Investor Designee as a
Preferred Director.

(i)  Subject to Subsection 14(b), from and after the Original Issuance
Date, so long as the EW Investor is a 5% Holder, the EW Invesior shall have

the right to designaie ¢ne (1} Investor Designee to serve as a Preferred
Director.

(iii)  From and after the Original Issuance Date, if the EW Investor is at
any time neither a 5% Holder nor a 10% Holder, the EW Investor shall have
no right to designate any person to serve as a Preferred Director.

(iv)  Notwithstanding anything to the contrary contained in Article 10 of
the Articles of Incorporation, and subject to the other terms and conditions
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of this Subsection 14, including Subsection 14(b} and Subsection 14(c),
each Preferred Director shall contunue t¢0 hold office until the death,
disability, resignation or removal of such Preferred Director and shall not
be amember of any class of directors that is elected by the holders of shares
of Comumon Stock. Subject to Subsection 14(b), no Person other than the
EW Investor shall have any right to desigrate, appoint, elect or remove any
Preferred Directors, and the EW Investor may remove any Preferred
Director at any time with or without cause. Only the EW Investor shell have
the right to fill any Preferred Director vacancies resulting from death,
disability, resignation, disqualification, removal or other cause; provided,
however, that the EW Investor shall not designate anyone other than a
Qualified Person to fill any such vacancy and provided further that the EW
Investor shall not have any nght to fill any vacancy resulting from the
acceptance of any resignation pursuant to Subsection 14(c).

(v}  Solong as the EW Investor has any right to designate any Preferred
Director, in the event of the death, disability, resignation, disquahfication
or removal of a Preferred Director a3 a member of the Board (other than
pursuant to Subsection 14(c)), the EW Investor may designate a Qualified
Person to be a replacement Preferred Director to the Board,

l""-l
(vi)  The size of the Board may be increased or decreased at any: txme

accordance with the Articles of Incorporation, the Bylaws and applitable_
law; provided that no such decrease shall limit the rights of the EW Irivestole

to designate Preferred Directors under this Subsection 14. '::: f‘,, Cé
En"‘:
) Service as Common Directors in Lieu of Service a ct

The Board may, by notice to the EW Investor, (i) appoint any Investor Des;gnea-—
(inchuding any Investor Designee who i3 then serving as a Preferred Dm:cto:jl &s ﬂ"
director under Article 10 of the Articles of Incorporation (any such dlrect(?r N
“Common Director’”} or (11) nominate any Investor Designee (including any
Investor Designee wha is then serving as a Preferred Director). for election o the
Board by holders of Common Stock at the Corporation’s next annual meeting of
shareholders, provided that (x) no such appointment or nomination of an Investor
Designee shall take place if such Investor Designee would be up for election as a
Common Digector prior to the 2022 appusl meeting of shareholders of the
Corporation, and {y} if an Investor Designee is appointed or nominated as a
Common Dhrector prior to the second anniversary of the Original Issuance Date,
then the other Investor Designee may not be so appointed or nominated to be a
Common Director prior to the second anniversary of the Original Issuance Date.
Any such notice shall indicate the class of Common Director to which such Igvestor
Designee will be appointed or nominated for election. Upon the earlier of the
appointment or the election of such Investor Designee (or a Replacement Designee
(as defined below)) as a Common Director, and for so long as such Investor
Designee (or a Replacement Designee) serves as a Common Director, the EW
Investor's rights to designate an Investor Designee as a Preferred Director under
Subsgection ]4(a) shall be deemed to have been satisfied. For the avoidance of
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doubt, the total mumber of Investor Designees that the EW Investor is entitled to
have serving on the Board as Preferred Directors, Common Directors or a
combination thereof when the EW Investor is a 10% Holder shall be no greater than
two (2), and the total number of Investor Designees that the EW Investor is entitled
10 have serving on the Board as Preferred Directors or Common Directors when the
EW Investor is a 5% Holder shall be no greater than one (1). In the event of the
death, disability, resignation or removal of an Investor Designee who is serving as
a Common Director pursuani to this Subsection 14(b), the EW Investor%y
designate a Qualified Person 10 serve as a replacement Investor Designee’{any §th
Person, a “Replacement Designee™). o c:é

e

o

. . I
{c) Resipnation; Removal. Tip

- -

A -
()  If, at any time after the Original Issuance Date, two (2);Inxesté®
Designees are serving on the Board, whether as Preferred Dﬂmtors',f

Common Directors or a combination thereof, and the EW Investogcnase@

to be a 10% Holder, the EW Investor shall immediately deliver notice Tothd
Board indicating which Investor Designee’s conditional resignation
described in Subsection 14({d){iii} below shall be deemed to have been
tendered, and a togjority of the then remaining directors (other than the
Investor Designees) shall determine whether or not to accept such
resignation. If the Board receives no such notice within five (5) Business
Days after the EW Investor ceases to be a 10% Helder, the Board (other
than the Investor Designees) shall determine which Investor Designee’s
conditional resignation described in Subsection 14(3)(iii) below shall be
deerped to have been tendered, and & majority of the then remaining
directors (other than the Investor Designees) shall determine whether ot not
to accept such resignation. If the Board determipes to accept such
resignation, the Investor Designee who tendered bis or her resignation shall
cease to be an Investor Designee hereunder. If the Board determines not to
accept such resignation then, regardless of whether such Investor Designes
served as a Preferred Director or a Common Director immediately prior to
the time when the EW Investor ceased to be g 10% Holder, such Investor
Designee shall, upon the Board’s determination not to accept such Investor
Designee’s resignation, serve on the Board as a Common Director in such
class as the Board shall determine (if such a determination has not been
previously been made by the Board) and not as a Preferred Director.

() If, at any time after the Original Issuance Date, pursuant to
Subsection 14{c)(i) only one (1) Investor Designee is serving on the Board
as a Preferred Director or a Common Director, and the EW Investor ceases
to be a 5% Holder, (2} a majonity of the then remaining directors {other thap
the Investor Designee) shall determine whetber or not to accept the
conditional resignation of such Investor Designee and (b) the EW Investor
shall no longer have any rights under this Subsection 14, If the Board
determines to accept such resignation, the Investor Designee who tendered
his or her resignation shall cease to be an [ovestor Designee hereunder. If
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(d)

the Board determines not to accept such resignation then, regardless of
whether such Investor Designee served as a Preferred Directar or a
Common Director immediately prior to the time when the BW Iavestor
ceased to be a 5% Holder, such Investor Designee shall, upon the Board's
determination not to accept such Investor Designee’s resignation, serve on
the Board as a Common Director in such class as the Board shall determine
(if such a determination has not been previously been made by the Board)
and not as a Preferred Director.

As a conditton to any Investor Designee’s appointment to the Board

pursuant to this Subsection 14, the EW Investor and such Investor Designee shall
provide to the Corporation:

(e)

(1) if requested by the Corporation, the information required from a
nominating shareholder or a Proposed Nominee (as defined in Article I,
Section 10 of the Bylaws) under Article I1, Section 10 of the Bylaws;

(i)  anundertaking in writing by the Investor Designee to (A) be subject
to, bound by and duly comply with the code of conduct and other policies
of the Corporation to the same extent required of other nom-executive
directors of the Corporation; and (B) recuse himself or herself from
deliberations or discussion of the Board or any committee thereofsegardi
the Corporation’s relationship with the EW Investor or any of its7Affiliat
including in connection with the EW Investor Parties’ purchase or, higldi

of the Series B Preferred Stock; and =409
(i)  aconditionel irrevocable letter of resignation signed by th(é?h_‘;;gestg
Designee resigning automatically and without firther action, iq&b_i(:ct te-
acceptance of such resignation by vote of a majority of the then reTRinin
directors (other than any Investor Designees), upon the occurretcee,Df angd
of the following events: (A) the EW Investor’s ceasing to be a 10% Holder
and notice to such Investor Designee of the effectiveness of such Investor
Designee’s resignation pursuant to Subsection 14(c)(i), (B) the EW
Investor’s ceasing to be a 5% Holder, (C) such Investor Designee’s failure
satisfy the requirements set forth in clause (i), (i1}, (iii), (iv) or (v) of the
defimtion of Qualified Person or (D) such Investor Designee’s matertal
breach of any of the Corporation’s Articles of Incorporation or Bylaws,
committee charters, corporate governance guidelines, insider trading
policies, stock ownership guidelines or similar governance documents.

Indemnification. Upon election or appointment to the Board, an Investor

Designee shall herein be referred to as an “Investor Director”. The Corporation
shall indemnify each Investor Director and provide each Investor Director with
director and officer insurance to the same extent as it indemnifies and provides such
insurance to other non-executive members of the Board, pursuant o the Articles of
Incorporation and Bylaws of the Corporation, applicable laws or otherwise. The
Corporation hereby acknowledges that an Investor Director may bave rights to
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indemnification and advancement of expenses provided by the EW Investor or its
Affiliates (directly or through insurance obtained by any such entity) {collectively,
the “Director Indemnitors”). The Corporation hereby agrees and acknowledges
that (i) it is the indemmnitor of first resort with respect to an Investor Director, (i) it
shall be required to advance the full amount of expenses incurred by such Investor
Director, a3 required by law, the terms of the Anticles of Incorporation and Bylaws,
an agreement, vote of stockholders or disinterested directors, or otherwise, without
regard to any rights such Investor Director may have against the Director
Indemnitors and (ii1) to the extent peromtted by law, it irrevocably waives,
relinquishes and releases the Director Indemnitors from any and all claims against
the Director Indemnitors for contribution, subrogation or any other recovery of any
kand in respect thereof. The Corporation further agrees that no advancement or
payment by the Director Indemmitors on behalf of the Corporation with respect to
any claim for which such Investor Director has sought indemnification from the
Corporation shall affect the foregoing and the Director Indemnitors shall have a
right of contribution and/or be subrogated to the extent of such advancemengpr
payment to all of the rights of recovery of such Investor Director _ggéinstge
Corporation. These rights shall be a contract right. b
() Conflicts. Pt
i
(1) The Corporation reserves the right to withhold any inforié';l't:i'?)n ams
to exclude the Investor Designees from any meeting or portion_fligfeof:
access to such information or attendance at such meeting would r'_egfié&mbliT
be expected to result in a conflict of interest. :“?-a_ 3
() The EW Investor shall cause the Investor Designees not to
participate in, and to recuse themselves from, any Board deliberztions and
actions refating to the Corporation’s relationship with the EW Investor
Parties, including in connection with the EW Investor Parties’ purchase or
helding of the Series B Preferred Stock.,

0€ N

ERE

(g)  No Assignment or Transfer. The rights of the EW Investor hereunder may
not be assigned or transferred whether directly or indirectly.

Transfer Apent, Conversion Agent, Registrar and Paying Agent. The initial duly

appointed Transfer Agent, Conversion Agent, Registrar and paying agent for the Series B
Preferred Stock shall be Issuer Direct Corporation. The Corporation may, in its sole
discretion, appoint any other Person to serve as Transfer Agent, Conversion Agent,
Registrar or paying agent for the Series B Preferred Stock and thereafter may remove or
replace such other Person at any time. Upon any such appointment or removal, the
Corporation shall send written notice tbereof by first ¢class mail or email to the Holders.

Replacement Certifigates.

{a}  Mutlated, Destroved, Stolen and Lost Certificates. If physical certificates
evidencing the Series B Preferred Stock are issued, the Corporation shall replace
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any mutilated certificate at the Holder’s expense upon surrender of that certificate
to the Transfer Agent The Corporation shall replace certificates that become
destroyed, stolen or lost at the Holder’s expense upon delivery to the Corporation
and the Trapsfer Agent of satisfactory evidence that the certificate has been
destroyed, stolen or lost, together with any bond, indemmnity or secunty that may be
required by the Transfer Agent and the Corporation.

(b)  Cerdficares Following Conversion. If physical certificates representing the
Sertes B Preferred Stock are 1ssued, the Corporation shall not be required to issue
replacement certificates representing shares of Series B Preferred Steck on or after
the Conversion Date applicable to such shares, to the extent that no shares of Series
B Preferred Stock represented by such certificates remain outstanding following
such Cooversion Date. In place of the delivery of a replacement cemtificate
following the applicable Conversion Date, the Transfer Agent, upon receipt ofighe
satisfactory evidence and bond described in clause (2) sbove, shall ‘deiwer%
shares of Common Stock issuable npon conversion of such shares uf Scnesc—__B

Preferred Stock formerly evidenced by the physical certificate. E_, o :

17. Taxes. ‘:; T @
C—n =
‘J - :

(a) The Corporation may deduct apd withhold, or cause to be deduct [;] ang—
withheld, any amounts required to be deducted and withheld under apphéabg la»ﬁ,

with respect to the Series B Preferred Stock (and may set off any such'ar
required to be deducted and withheld against any Dividends, distributions or other
payments on the Series B Preferred Stock).

(b)  The Corporation shall pay any and all documentary, stamp, recording,
registration and similar issue or transfer tax (“Transfer Tax) due on (x) the
issuance of the Series B Preferred Stock and (y) the issuance of shares of Common
Stock upon conversion of Series B Preferred Stock. However, the Corporation shall
not be required to pay any Transfer Tax that mey be payable in respect of the
issuance or delivery (or any transfer involved in the issuance or delivery) of Series
B Preferred Stock or shares of Common Stock issued upon conversion of Series B
Preferred Stock to a beneficial owner other than the beneficial owner of the Series
B Preferred Stock or shares of Common Stock issued upon conversion of Series B
Preferred Stock immediately prior to the event pursuant to which such issuapce or
delivery is required, and no such issuance or delivery shall be made unless and until
the Person requesting such issuance or delivery has paid to the Corporation the
amount of any such Transfer Tax or has established to the satisfaction of the
Corporation that such Transfer Tax has been paid or is not payable.

18.  Notices. All notices referred to herein shall be in writing and, unless otherwise
specified herein, all notices hereunder shall be deemed to have beer given upon the earlier
of delivery or three {3) Business Days after the mailing thereof, with respect to mailing in
the United States and ten (10) Business Days after the mailing thereof, with respect to
mailing outside of the United States, in each case if sent by registered or certified mail with
postage prepaid, or by private courier service addressed: (i) if to the Corporation, to its
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office at 1775 West Qak Commons Court, Marieita, GA 30062 (Attention: Genera!
Counsel), (11} if to any Holder, to such Holder at the address of such Holder as listed in the
stock record books of the Corporation (which may include the records of the Transfer
Agent} or (ili) to such other address as the Corporation or any such Holder, as the case may
be, shall have designated by notice similarly given; provided, that notices to the Holders
hereunder may be provided by e-mail if and to the extent the Corporation has on file an e-
mail address for such Holder.

19.  Waiver. Any provision contained herein and any right of the Holders granted
hereunder may be waived as to all shares of Series B Preferred Stock (and the Holders
thereof) upon the vote or written consent of the Holders of a majority of the shares of
Series B Preferred Stock then outstanding, provided that any waiver of a provision or rights
that adversely and disproportionately affects the rights, preferences and privileges of an
Affected Holder as compared to any other Holder of Series B Preferred Stock shall require
the consent of the Affected Holder.

20.  Severability. If any term of the Series B Preferred Stock set forth herein is invalid,
unlawful or ipcapable of being enforced by reason of any rule of law or public policy, all
other terms set forth herein which can be given effect without the invalid, unlawful or
unenforceable term will, nevertheless, remain in full force and effect, and o term herein
set forth will be deemed dependent upon any other such term unless so expressed herein.
Notwithstanding the foregoing in the event of any conflict between the Corporation’s
Articles of Incorporation and this Article 3, this Article 3 shall control.”

[Signature Page Follows)

281 WY 0F NOr 0202
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MIMEDX GROUF; INC.

Nainet William B, “Biitth™ Bulse
Title: Geneqal Counscl-and Secretary
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[Signature Page to Articles of Amendment to.the
Atticles of Incorporation.of MiMedy Group, i}

_ IN'WITNESS WHEREOF, the undersigned has executéd fhiese Articles of-Aiefidnient.
a$ of June.30, 2020.

ZCIIWY 0F Nnr I8
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