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ARTICLES OF MERGER ) A\
&
? -

of
PNty
HELIX ACQUISITION SUB, INC., R %";‘, (
a Florida corporation, (:gf:‘, s, <(\
with and into 5:‘3:’;4_.’ o
BIO-TECH MEDICAL SOFTWARE, INC.. L{Z\’;; 4/
a Florida corperation < @ <
A0 N o
or <@
March 25, 2018 '?}O((.
,.4?

Pursuant to Scetion 607.1105 of the Florida Business Corporation Act
The undersigned corporations. organized and existing under and by virtue of the Florida
Business Comeration Act. do hereby centifyv as follows:

b, The name of the surviving corporation in the Merger {the “Surviving Corporation’) s
Bio-Tech Medical Sofiware, Inc.. a Florida corporation.

2. The name of the merging corporation in the Merger (the “Merging Corporation™) is
Helix Acquisition Sub, [nc., a Flenda corporation.

The Plan of Merger 15 anached.

Lad

4. The merger shall become effective on the date the Articles of Merger are filed with the
Florida Department ol Siate.

5. The Plan of Merger was adopted by the sharchelders of the Surviving Corporation on
March 25, 2018,

6. The Plan of Merger was adopted by the shareholders of the Merging Corporation on
February 1. 2018,

7. The Amended and Restated Articles of Incorporation of the Surviving Corporation are
attached as Exhibit AL

{Signature Page to lollow]
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IN WEITNESS WHEREOF, Hehix Acquisition Sub, Inc. has causced these Articles of
Meryer to be exceuted by its duly authorized officer as of the date first above written,

i

Hb;l,lx ACQUISITJON SUB, Iy

N

»#achary Venegas
President



IN WITNESS WHEREOFE. Bio-Tech Medical Sottware. Ine. has caused these Articles of

Merger to be exceuted by its duly mnthorized ofTicer as of the date lirst above wiitien.

BIO-TECH MEDICAL SOFTWARE., INC.

=
Name: Patrick Vo
Title:  Chief Executive Oflicer

[Signature Page to Articles of Mergerf




PLAN OF MERGER

See attached.
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EXECUTION VERSION

AGREEMENT AND PLAN OF MERGER
by and among
HELIX TCS, INC..
HELIX ACQUISITION SUB. INC..
BI1O-TECH MEDICAL SOFTWARE, INC,
and

TERENCE J. FERRARQO, as the Securitvholder Representative

Dated as of March 3, 2018




EXHIBITS

Exhibit A—  Articles of Merger
Exhibit B—  Surviving Articles
Lxhibit C = Financial Statements Standards
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AGREEMENT AND PLAN OF MERGER

This Agreement and Plan of Merger (this “Agreement”™) is entered into as of March 3. 2018 by
and among Helix TCS. Inc.. a Delaware corporation ("Parent”). Helix Acquisition Sub. Inc.. a
company organized under the laws of the State of Florida and a wholly owned subsidiary of Parent
(“Merger Sub™). Bio-Tech Medical Software. Inc.. a company organized under the laws of the State of
Florida (the "Company™), and Terence J. Ferraro. who will serve as the representative of the Company
Seeurityholders, and is reterred (o herein from time to time as the “Securityholder Representative.”
Fach of Parent, Merger Sub. the Company and the Securityholder Representative are referred 1o herein
as a “Party” and together as the “Parties.” Certain capitabized terms used in this Agreement shall have
the respective meanings ascribed thereto in Article |

RECITALS

WHEREAS. the Parties wish to effect a business combination through a merger of Merger Sub
with and into the Company {the “Merger™), on the terms and subject to the conditions set forth in this
Agreement and in accordance with the Florida Business Corporation Act (the "FBCA™). with the
Company continuing as the surviving corporation in the Merger:

WHFEFREAS, the Board of Directors of the Company (the "Company Board™) has duly
approved. adopted and declared advisable, this Agreement. the Merger. the Ancillary Agreement and
the other transactions contemplated hereby and thereby (the “Transactions™). and reconvmended that
the Company Sharcholders approve this Agreement, the Merger, the Ancillary Agreements and the
Transactions:

WHEREAS. Company Sharcholders mecting the definition ot “Triggering Investors™ under the
Company’s Amended and Restated Sharcholders™ Agreement dated April 1. 2013 (the “Shareholders
Agreement’) desire to pursuc the Merger {(which meets the definition of a “Sale Transaction™ under the
Sharcholders Agreement) and intend to exercise the “Drag Along Right” granted by Section 5 of the
Shareholders Agreement;

WHEREAS. Company Sharcholders meeting the definition of “Triggering Investors™ under the
Sharcholders Agreement intend to vote either at a duly called meeting of Company Sharcholders, cither
in person or by proxv, or by written consent, all of such Company Sharcholder’s Compuny Shares in
favor thercof and in opposition ot any other proposals that could delay or impair the abtlity of the
Company or the Triggering [nvestors to consummate the Merger:

WHEREAS, the Board ot Directors of Merger Sub and Parent, as the sole sharcholder of
Merger Sub. have duly approved and declared advisable, this Agreement. the Merger, the Ancillary
Agreements and Transactions, and. in connection with the execution and delivery of this Agreement.
Parent has adopied and approved this Agreement. the Merger, the Ancillary Agreements and the
Transactions;

WHEREAS, simultancously with the exccution and delivery of this Agreement. as a condition
10 Parent’s entering into this Agreement and as an inducement thereto, Paremt and the Company
Sharcholders named as parties thereto have entered into a voting agreement (the "Voting
Agreement”), pursuant to which cach such Company Sharcholder is agrecing to take specitied actions
in furtherance of the Merger. including actions relating to the approval of the Merger and adoption of
this Agreement by the Company: and

29288.4-1013724 v7
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WHERFEAS, the Parties desire to make cerain representations, warranties, covenants and
agreements in connection with the Merger and also to prescribe certain conditions to the Merger as
specified herein,

NOW, THEREFORE, in consideration of the forcgoing and the respective representations.
warrantics, covenants and agreements set forth heremn. as well as other good and valuable
cansideration, the receipt and sufficiency of which are hereby acknowledged. and intending 1o be
lcgadly bound hereby. the Parties agree as follows:

ARTICLE I: DEFINITIONS & INTERPRETATIONS

Section 1.01  Certain_Definitions. For all purposes of and under this Agreement, the following
capialized terms shall have the following respective meanings:

“Acquisition Proposal” shall mean any inquiry. otfer or proposal, whether in writing or
otherwise (other than an offer or proposat by Parent or Merger Sub). made by a Person or group (us
defined in or under Section 13(d) of the Exchange Act) refating to. or that is reasonably likely to lead
10. an Acquisition Transaction.

“Acquisition Transaction™ shall mean anv transaction or series of related transactions refating
1o (a) anv dircct or indireet acquisition. purchase. sale, disposition. license, ease, exchange or transler
of 50% or more of the asscts of the Company and the Company Subsidiarices, tuken as a whole
{micasured based on either book value or fair market value), or to which 50% or more of the Company’s
consolidated revenues or carmings are attributable, (b) any direct or indirect acquisition, sale or
purchase (including by merger. consolidation or otherwisc} of 50% or more of any class of equity or
voting securttics of the Company, (¢) any tender otfer or exchange oftfer that if consummated would
result inany Person (other than Parent or Merger Sub) beneficially owning 30% or more ol any class of
cquity or voting securities of the Company or any ot the Company Subsidiaries or of any resulting.
surviving or successor company, {(d) any merger. share exchange, consolidation. business combination.
recapitalization, reorganization. joint venture, liquidation, dissotution or similar transaction involving
the Company. (¢) any combination of the foregoing, or (1) any other transaction the consummation of
which would reasenably be expected to interfere with, materially defay or prevent the consummation of
the Merger, in cach case other than the Merger.

“Affiliate” shall mean. as to any Person. any other Person that, directly or indirectly, through
one of more intermediarics. controls. is controlled by or is under common control with such Person. For
purposes of the immediately preceding sentenge, the term “control™ (including, with correlative
meanings. the terms “controlling.” “controlled by and "under comman control with”), as used with
respuect o any Person, means the possession, directly or indirectly, of the power o direct or cause the
direction of the management and policies of such Person, whether through ownership of voling
securitics. by contract or otherwise.

“Ancillary Agreements” shalt mean the Voung Agreement and other agreements and
instruments provided for, contemplated hercin or exeewted and delivered in connection with this
Agreement.

“Business Day™ shall mean any day other than a Saturday. Sunday or other day on which the
banks in the City of New York, New York are authorized by Law or executive order to be closed.

“Code” shall mecan the Internal Revenue Code of 1986, as amended.
2G288.4-1013724 v7 4



“Common Exchange Ratio” shall mcan the quotient of (a) the difference of (i) the number of
Parent Shares equal to the Merger Consideration less (ii) the aggregate number of Parent Shares issucd
10 holders of Company Series A Preferred Stock by virtue of the Series A Exchange Ratio divided by
{b) the number of shares of Company Commeon Stock outstanding immediately prior to the Ettective
Time on a Fully-Diluied Basis.

“Company Balance Sheet” shall mean the audited. consolidated balance sheet of the Company
and the Company Subsidiaries as of December 31, 2017,

“Company Balance Sheet Date™ shall mean December 31, 2017,

“Company Common Stock™ shall mean the Company’s common stock. par value 50.01 per
share.

“Company Intellectual Property” shall mean any Intellectual Property that has been used. is
used, or is held for use in the business of the Company or any of the Company Subsidiaries as
previously conducted. as currently conducted or as currently proposed 10 be conducted.

“Company Registered Intellectual Property” shall mean all of the Registered Iniellectual
Property (i) owned by. under obligation of assignment to. or filed in the name of the Company or any
of the Company Subsidiaries or (i) owned by, under obligation of assignment to. or filed in the name
of any Compuny Equitvholder or any of its Affiliates (other than the Company or any of the Company
Subsidiaries) and included in the Company Intellectual Propenty.

“Company Material Adverse Effect” shall mcan any change, effect, circumstance, event or
development, (each a "Change”. and collectively, “Changes™), individually or in the aggregate. and
regardiess ot whether or not such Change constitutes a breach of the representations or warranties made
by the Company in this Agreement, that has had. is, or is reasonably likelv to have. @ material adverse
effect on (a) the tinancial condition, properties. assets (including intangible assets), labilities, business.
capitolization. operations. prospects or results of vperations of the Company and the Company
Subsidiaries, taken as a whole. or (b) the ability of the Company o timely consummaie the Merger ov
w perform its obligations under this Agreement and the Ancillary Agreements: provided, fiwever, no
Change (by itself or when aggregated or taken together with any and all other Changes) to the extent
resulting from or arising out ot anv of the following shall be deemed 10 be or constitute a “Company
Matenal Adverse Effect™

(N general economic conditions (or changes in such condisions) in the Umited States ot
Amcerica, or conditions in the global economy generally;

(11) conditions (or changes in such conditions} in the securities markets. capital markets.
credit markets. currency markets or other financial markets in the United States of
America or elsewhere in the world where the Company and any Company Subsidiuaries
operate:

(i) general conditions (or changes in such conditions) attecting the industries i which the
Company and the Company Subsidiaries conduct business:

(1v)  changes after the date hereof in Law or other fegal or regulatory conditions (or the
autharitative interpretation thereof) or changes afier the date hereot' in GAAP or other

29288.4-1013724 v7

h



accounting standards applicable to the Company or the Company Subsidiaries (or the
authoritative interpretation thereof);

(v) anv act of terrorism. war (whether declared or otherwise. and including the worsening or
escalation of any pre-existing conflict), national or international calamity. natural disasier
and other force majeure events in the United States of America or any other country or
region in the world where the Company or any of the Company Subsidiarics has
opcerations {but excluding damage to the assets or propertics of the Company or the
Company Subsidiaries):

{vi}  any action or omission required by Law,
(vil)  any action or omission at the request or with the written consent of Parent:

(viil) any failure, in and of itself, by the Company to meet internal projections or forecasts or
published revenue or carnings predictions (but in cach case excluding any of the
underlying reasons for, factors contributing to, or results ofl any such changes. which
shall constitute and/or be taken into constderation in the determination of "Company
Material Adverse Elfect™); or

(ix)  resulting from. arising out of or othenwvise related to the public announcement or
consummation {or anticipated consummation} of the Merger (including the identitics of
Parent and Merger Sub, or of anv action required by the terms of this Agreement or
otherwise with the consent or agreement of Parent or Merger Sub).

unless any such Change described in clauses (i) through (vi) disproportionately aftects the Company
and the Company Subsidiaries, taken as a whole, as compared to other companies operating in the same

industry as the Company.

“Company Options™ shall mean any options to purchase Company Shares outstanding
immediately prior to the Effective Time.

“Company Preferred Stock™ shall inean the Company's Preferred Stock, par value 50.01 per
share.

“Company Sccurities” shall mean. colleciivelv, Company Shares. Company Options and
Company Warranis.

“Company Securitvholders™ shall mean holders of Company Sceurities immediately prior o
the Etfectuve Time,

“Company Series A Preferred Stock™ shall mean the Company’s Series A Preferred Stock,
par value 50.01 per share.

“Company Share Plan” shall mean the Company’s 2014 Stock Incentive Plan,
“Company Sharcholders™ shall mean holders of Company Shares.

“Company Shares™ shall mean. collectively. the Company Common Stock and the Company
Preferred Stock.

29288.4-3013724 v7 §]



“Company Software” shall mean all Software used in or necessary for the conduct of the
business of the Company or any of the Company Subsidiaries and owned or held tor use by the
Company or anv of the Company Subsidiaries.

“Company Subsidiaries™ shall mecan anv Subsidiary of the Company.

“Company Technology™ shall mean all Technology used m or necessary for the conduct of the
business of the Company or any of the Company Subsidiaries and owned or held for use by the
Company or any of the Company Subsidiaries.

“Company Warrants™ shall mean any warrants to purchase Company Shares which are
outstanding immediately prior to the Effective Tume.

“Contract” shall mean any written or oral contract, subcontract, agreement, commiment, note,
bond, mortgage. indenture. lease. license. sublicense or other legally binding instrument or
arrangement.

“ERISA™ shall mean the United States Emplovee Retivement Income Security Act of 1974, as
amended.

“Exchange Act” shall mean the United States Securities Exchange Act of 1934, as amended.

“Expenses” shall mean. with respect 1o a Person. all fees and expenses, including all out-of-
pocket expenses (including all fees and expenses of legal counsel. accountants. investment bankers,
experts and consultants to a Party hereto and its Affiliates). incurred by or on behall of such Person in
conneciion with or related to the authorization. preparation, negotiation, exccution and performance ol
this Agreement, the Ancillary Agreements, and the Transactions. including any bonus or other
pavments to employees paid in connection with the Transactions and the preparation, printing, filing
and mailing. as the case may be. of the Information Statement and other required filings and any
amendments or supplements thercto. and the sohcnation of the Company Shareholder Approval and all
other matters related to the Transactions.

“Fully-Diluted Basis™ shall mean, with respect to the Person in question. the aggregate number
of outstanding shares of common stock of such Person assuming (a} the conversion into common stock
of all vutstanding sceurities of such Person convertible or exchangeable. directly or indireetly. for or
into common stock and (b) the exercise (whether or not then exercisable) of all options. warrants and
other rights entitling any holder thereot to purchase. acquire or receive common stock of such Person or
seeurities convertible or exchangeable. directly or indirectly, for common stock of such Person.

“Fundamental Representations” shall mean the representations and warranties of the
Company contained in (a) Section 3.01 (/ncorporation, Good Standing and Qualification). {(b) Scction
3.02 (Company Charter Documents). (<) Section 3.03 (Company Power: Enforceabilitv). {d) Section
3.04 (Board and Sharcholder Actions), (¢) Section 3.05 (Non-Contravention), (f) Section 3.06
(Reguired Governmental Approvals), (g) Section 3.07 (Company Capitafizaiion). () Section 3.08
(Company Subsidiaries), and (i) Scction 3.30 (#rokers).

“GAAP” shall mean generally accepted accounting principles. as applied in the United States of
America,

29288.4-1013724 v7 7



“Governmental Authority” shall mean any government, any governmental. quasi-
governmental or regulatory entity or body. department, commission. board. agency or instrumentality.
and anv arbitrator, court. tribunal or judicial body of competent jurisdiction. any stock exchange or
similar self-regulatory organization, or body excreising. or entitled to exercise, any administrative.
exeeutive, judicial, legislative, police. regulatory or taxing authority or power of any nature, in cach
¢ase whether federal, state. county. provincial, and whether local or foreign.

“Holdback Percentage”™ means with respect to a Company Sharcholder and expressed as a
percentage. the quotient of (a) the difference of (1) the aggregate number of Parent Shares such
Company Sharcholder is deemed to receive by virtue of the Merger and this Agreement in respect of
such Company Sharcholder’s Company Shares ousstanding immediately prior to the Effective Time
minus (2) the aggregate number of Parent Shares such Company Sharcholder is deemed to receive by
virtue of the Merger and this Agreement in respect of the Series A Exchange Ratio for any shares of
Company Scries A Preferred Stock owtstanding immediately prior to the Effective Time divided by (b)
the difference of (1) the aggregate number of Parent Shares the all Company Sharcholders are deemed
to receive by virtue of the Merger and this Agreement in respect of all Company Shareholders’
Company Shares outstanding immediately prior to the Effective Time minus (2) the aggregate number
of Parent Shares that all Company Sharcholders are deemed to receive by virtue of the Merger and this
Agreement in respect of the Series A Exchange Ratio for any shares of Company Senies A Preferred
Stock outstanding immediately prior to the Effective Time. For the avoidance of doubt, "Holdback
Pereentage™ excludes Company Options and Company Warrants that are outstanding and unexercised
as of the Lifective Tine or any Parent Shares issuable upon exercise of such Company Warrants or
Company Options after the Effective Time following conversion into options or warrants to purchasc
Parent Sharcs. as applicable. pursuant to this Agreeinent.

“Holdback Shares™ shall mean a number of unregistered Parent Shares equal to four pereent
(4% of the Merger Consideration.

“Intellectual Property” shall mean all inteliectual praperty and other propriciary rights of any
kind or nature, in any jurisdiction worldwide, whether registered or unregistered, whether protected.
created or arising under any Law, including the tollowing: {a) patents and applications therefor
(including provisional applications and design patents and applications) and all reissues. divisions,
divisionals, renewals, extensions, counterparts, continuations and continuations-in-part thereol, and ali
patents. applications. documents and filings claiming priority thereto or serving as a basis for priority
thereof (CPatents™). (b} trademarks. service marks, trade names, service names. brand names. trade
dress rights, logos, taghnes slogans. Internet domain names, web addresses. corporate names and other
indicia of origin. together with the goodwill associated with any of the foregoing, und all applications.
registrations, extensions and renewals thereot, (¢} all works of authorship, mask works and any and all
other copvrights and copyrightable works, and all applications, registrations, extensions. reversions and
renewals thereot, (d) information. know-how, inventions, discoveries, compositions, formulations,
formulas. practices. procedures, processes. atgorithms, methods, knowledge. trade seerets. technology.
techniques. designs. drawings. tools. correspondence. customer lists. customer contact information.
custemer licensing and purchasing histories, manufacturing information. business plans and product
roadmaps. appuaratuses, results, strategies. regulatory documentation and submissions. and information
periaining to, or made in association with, filings with any Governmental Authority or patent oftice,
data. databases. aggregations of data, compilations of data, data collections and data sets. (¢) Software.
(1) moral rights. rights of publicity, industrial designs. and industrial property nights, (g) the right to sue
Tor past, present and future infringement of the foregoimg. including licenses, royalties, income,
pavinents, claims. damages (including atorneys™ tees and expert tees) and proceeds of suit and (h)
29288.4-1013724 v7 8



derivatives. improvements. modificaiions, enhancemenis. revisions and releases relating to any of the
foregoing.

“Indebtedness” shall mean, with respect 1o a Person. without duplication, (a) all indebtedness
whether or not contingent, for borrowed money or indebtedness issued or incurred in substitution or
exchange tor indebledness for burrowed money. (b) all indebtedness for the deferred purchase price of
property or services (other than personal property. including inventory and services purchased, trade
pavables, other expense accruals and deferred compensation items arising in the ordimary course ot
business consistent with past practice), (¢) all obligations evidenced by notes. bonds, debentures or
other similar instruments (other than performance. surcty and appeal bonds arising in the ordinary
course of business in respect of which such Person’s liability remains contingent). (d) all indebtedness
ereated or arising under anv conditional sale or other title retention agreement with respect Lo property
acquired (even though the rights and remedics of the seller or lender under such agreement in the event
of default are limited to repossession or sale of such property), (¢} all obligations under leases that have
been or should be. in accordance with GAAP, recorded as capital leases, () all reimbursement.
pavment or similar obligations. contingent or otherwise. under acceptance, letter of credit or similar
facilitics. (g) all monctary obligations under interest raie swaps. currency swaps, collars, caps, hedging
and other derivative and similar arrangements (valued at the termination date thereof), including all
obligations or unrcalized losses pursuant to hedging or foreign exchange arrangements or similar
transactions, and (h) any liabitity of others deseribed in clauses (a) through (g) above which such
Person has guaranteed or that is otherwise such Person’s legal hability and including in clauses {a)
through () above any accrued and unpaid interest. penalties or premiums thercon or other fees and
expenses paid or required to be paid o satisfy such Indebtedness.

“IRS shall mean the United States Internal Revenue Service or any successor thercto.

“Kev Emplovee” shall mean each of Terence J. Ferrraro. Patrick Vo, Dr. Moc Afanch and
David Terrell.

“Knowledge™ of the Company. with respect o any matter in question. shall mean the actual or
constructive knowledge of any director or Key Employece of the Company after reasonable inquiry,
provided however that cach Key Employee shall be required to conduct the foregoing inquiry only with
respect to the issues which are in such Key Emplovee’s ficlds of expertise or responsibilities,

*Law™ shall mcan any and ali applicable federal, state, local, provincial, municipal. foreign or
other law, statute. treaty, constitution, principle of common law. ordinance. code. rule, regulation,
Order or other requirement of any kind issued, enacted. adopied. promulgated. implemented or
otherwise put into effect by or under the authority of any Governmental Authority.

“Legal Proceeding” shali mean any lawsuit. claim. complaint, investigation, petition. demand.
subpoena. hearing, audit, warning letier, litigation, arbitration or other similarly formal proceeding or
request for information (in cach casc, whether civil. eriminal or administrative and whether at law or in
cquity), brought by or pending befure any Governmental Authority.

“Liabilities™ shall mean, with respect to a Person. any direct or indirect liability, obligation.
guaranty, endorsement, claim, loss, damage. deficiency. cost, expense, responsibility or commitment ot
any kind including. without limitation. debts, commuissions, duties, fees, salaries, performance or
delivery penaliics, warranty liabilitics and other liabilitics and obligations (whether pecumary or not.
including obligations to perform or lorebear from performing acts or services). fines or penalties of
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such Person whether known or unknown, asserted or unasserted, determined. determinable or
othenwise, absolute or contingent. accrued or unaccrued. liquidated or unliquidated. incurred or
consequential, due or to become due. matured. unmatured or otherwise and whether or not required 10
be recorded or reflected on a balance sheet prepared in accordance with GAAP.

“Lien” shall mean any lien, mortgage. security interest. Tax lien, attachment, levy. charge.
preference, claim. prior claim. hypothee. assignment, resiriction. imposition. pledge. casement,
covenant, encroachment, warrant. lease. sublease. license. sublicense. title defect. right to possession.
priority or other security agreement, option, warrant, atiachment. right of first offer or refusal, transfer
restriction, preemption right, conversion right, put right. call right. conditional sale, ¢encumbrance.
conditional sale or title retention arrangement, or atty other interest in, restriction on transfer ol or
preferential arrangement with respect to property. sccuritics or assets (or the income or profits
therefrom) having substantially the same economic effect. whether consensual or nonconsensual and
whether arising by agreement or under any Law or otherwisce.

“Merger Consideration™ shall mean a number of unregistered Parent Shares (whether issued
or reserved for issuance) equal to the product of (a) the number of Parent Shares outstanding
immediately prior o the Effective Time on a Fully-Diluted Basis times (b) the guotient of 48 divided
bv 52

“Open Source Materials™ means any Software that is licensed pursuant to: (a) any license that
is. or is substantially similar to a license approved by the Open Source [nitiative and listed at
hitp://www.opensource.org/licenses, which licenses include all versions of the Apache License, GNU
General Public License (GPL). the GNU Lesser General Public License (1.GPPL). the GNU Affero GPL.
the MIT license. the Eclipse Public License, the Common Public License. the CDDL. the Mozilla
Public License (MPL), the Artistic License, the Newscape Public License, the Sun Community Source
License (SCSL). and the Sun Industry Standards License (SISL), (b) any license under which Softwure
is distributed or licensed as “free software.” “open source software,” or under sinular terms. or (c) any
license that requires or that conditions any rights granted in such license upon (1) the disclosure,
distribution or licensing of any other Software (other than such item of Software in its unmodihed
form), (it) a requirement that any disclosure. distribution or licensing of any other Software (other than
such item of software in its unmaodified form) be at no charge. (i1i) a requirement that any other licensey
of the Software be permitied to modilv. make derivative works of, or reverse-engineer (other than as
prohibited under Law) any such other Software. or (1v) a requirement that such other Software be
redistributable by other licensces, in cach case ((a). (b), and (b)) whether or not source code is uvailuble
or included 1n such license.

“Order” shall mean any order. judgment, award, decision, decree. mjunction. ruling, writ or
assessment of any Governmental Authonty (whether temporary, preliminary or permanent) that is
binding on any Person or its property under applicable Law.

“Parent Board™ shall mean the Board of Directors of Parent.

“Parent Share Price” shall mean the average closing bid price of Parent Shares quoted on the
website of OTC Markets Group over the twenty (20) trading dav peried ending three (3) trading davs

prior 1o the Closing Date.

“Parent Shares™ shall mean shares of Parent’s common stock, par value S0.001 per share.
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“Permitted Liens” shall mean any of the following: (a) Liens for Taxes either (1) not vet due
and pavable or (b) that are being contested in goad faith by appropriate proceedings. are sct {orth in
Section 1.01 of the Company Schedule of Exceptigns, and for which appropriate reserves have been
established on the consolidated financial statements of the Company and the Company Subsidiarics in
accordance with GAAP as adjusted in the ordinary course of business consistent with past practice
through the Etfective Time: (b) mechanics, carriers’, worknien's, warchouseman’s, repairmen’s.
materialmen’s or other Liens that are not vet due or that are being contested m good faith and by
appropriate proceedings and for which appropriate reserves have been established on the consolidated
financial statements of the Company and the Company Subsidiaries in accordance with GAAP as
adjusted in the ordinary course of business consistent with past practice through the Effective Time: (¢)
pledges or deposits to secure obligations under workers™ compensation Laws or similar legislation or to
secure public or statutory obligations: and (d) such imperfections in title and casements and
encumbrances. it any. as are not substantial in character, amount or extent and do not maicrially impair
the business operations of the Company or 1ts Subsidiaries.

“Person’ shall mean any individual. corporation (including anyv non-protit corporation}, generul
partnership, limited partnership, limited liability parinership, joint venture, cstate. trust. company
(including any limited liability company or joint stock company). [irm or other enterprise. association,
organization, entity or Governmenial Authority.

“Post-Closing Tax” mcans any Tax for a Post-Closing Tax Period.

“Post-Closing Tax Period” means any Tax Period or portion thereof beginning on or afier the
Closing Date, including the portion of any Straddie Period beginning the day afler the Closing Date.

“Pre-Closing Tax™ means any Tax for a Pre-Closing Tax Period.

“Pre-Closing Tax Period™ means any Tax Period or portion thereof ending on or betore the
Closing Date. including the portion of any Straddle Period ending on the Closing Date.

“Pro Rata Share” shall mean, with respeet 10 a Company Sharcholder and expressed as a
percentage. the quotient ot (a) the aggregate number of Parent Shares such Company Sharcholder 1s
deemed to receive by virtue of the Merger and this Agreement in respect of such Compuny
Sharcholder's Company Shares outstanding immediately prior to the Effective Time divided by (b) the
aguregate number of Parent Shares thai all Company Sharcholders are deemed to receive by virtue of
the Merger and this Agreement in respect of all Company Sharcholders™ Company Shares outstanding
immediately prior to the Effective Time. For the avoidance of doubt, "Pro Rata Share™ excludes
Company Options and Company Warrants that arc outstanding and unexercised as of the Effective
Time or any Parent Shares issuable upon exercise of such Company Warrants or Company Options
after the Effective Time following conversion into opuions or warrants to purchase Parent Shares, as
applicable, pursuant to this Agreement.

“Product” means Technology and services that (a) are currently sold, licensed. sublicensed.
published. ottered tor sale or otherwise offered, provided. distnibuted. made available. or
commercialized by or fur the Company or any of 11s Affiliates (including by the way of "Software as a
service” offerings), on a hosted basis, or otherwise or (b) are being develaped by or for the Company ar
any of its Atfiliates to any other Person.

“Registered Intellectual Property” means all United States, international and foreign:
(1) Patents: (b) registered trademarks. service marks. applications to register trademarks, applications to
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register service marks, intent-to-use applications. or other registrations or applications related to
trademarks: (¢) registered copyrights and applications for copyright registration: (d) domain name
registrations and Internet number assignments, social network application names and application 1Ds.
usernames. user 1Ds and identification numbers: and (¢) any other [ntetlectual Property that is the
subject of an application, certificate. filing. registration or other document issued, fifed with. or
recorded by any Governmental Authority.

“Representative” shall mean, with respect to any Person. any direct or indireet Affiliate ot such
Person. or any officer, director, manager. employee. investment banker. attorney or other authorized
agent. advisor or representative of such Person or any direct or indirect Affiliate of such Person.

“Sarbanes-Oxley Act” shall mean the United States Sarbanes-Oxley Act of 2002, as amended.

“SEC shall mean the United States Securities and Lxchange Commission or any successor
thereto,

“Securities Act” shall mean the United States Sccurities Act of 1933, as amended.

“Series A Exchange Ratio” shall mean the quotient of (a) the Series A Issuc Price divided by
(b) the product of (i) the Parent Share Price times (ii) 0.88 (which, for the avoidance of doubt.
represents a discount of 12% as determined by the Company Board pursuant to the Charter
Documents).

“Series A Issue Price” shall mean Fifiy Dollars {(S50).

“Shrink-Wrap License™ mcans a generally and commercially available license. having
standardized terms, granting end users the right to use generally and commercially available off-the-
shell Software available for a cost of not more than $3.000, for a fully-paid up license Tor a single user
or work station (or $20.000 in the aggregate for all users and work stations) and that is not material to
the business of the Company or any Company Subsidiary or their conduct.

“Software” shall mean computer programs. including any and all software implementations ot
algorithms, models and methodologies whether in source code, vbject code or other form. databases
and compilations, including any and ail data and collections ot data. descriptions. How-charts and other
work product used to design. plan, organize and develop any of the foregoing and all documentation.
including user manuals and training materials related to any of the foregoing.

“Special Representations™ shall mean the representations and warrantics ot the Company
contained in (1) Section 310 (No Undisclosed Liabilities), (b) Section 3.15 (fnrellectual Properiy). (©)
Section 3.18 (Privacy and Data Protection), and (d) Section 3.20 (Employee Plans).

“Straddle Period” mcans anv Tax Period ending after and including the Closing Date.

“Subsidiary” of any Person shall mean (a) a corporation more than fifty perceni (30%) ot the
combined voting power of the outstanding voting stock of which is owned, dircetly or indirectly, by
such Person or by one of more other Subsidiaries of such Person or by such Person and one or more
other Subsidiaries thereof, (b) a parinership of which such Person, or one or more other Subsidiaries of
such Person or such Person and one or more other Subsidiaries thereof. directly or indirectly. is the
genera] partner and has the power to direct the policies, management and affairs of such partnership. (¢)
a limited liability company of which such Person or one or more other Subsidiaries of such Person or
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such Person and one or more other Subsidiaries thereof, directly or indircetly. is the managing member
and has the power to direct the policies. management and affairs of such company. or (d) any other
Person (other than a corporation, partnership or limited lizbility company) in which such Person, or one
or more other Subsidiaries of such Person or such Person and onc or more other Subsidiarics thereof,
directly or indirectly, has at least a majority ownership and power to direet the policies, managemeni
and affairs thereol. including by way of controliing fifiy pereent (50%) of the “means of control™ off
such Person.

“Tax" shall mean (1) any and all federal. state. provincial. local and foreign taxes. including
taxes based upon or measured by gross receipts, capital gain, windfall. income. profits. scverance.
property. production, sales, use, license. excise. franchise, employment, social security and occupation,
and value added. ad valorem, transter, {ranchise. withholding, payroll. recapture. employment. excise
and property taxes. alternative or add-on minimunt. ad valorem. valuc-added, transfer, stamp. or
environmenial tax (including. for the avoidance of doubt, any liability arising from any Law relating w
escheat or unclaimed property) or any other tax, custom. duty or other like assessment or charge ot any
kind whatsoever. together with all interest, penalties and additions imposed with respect 1o such
amounts and (b} any Hability for the payment of amounts determined by reference to amounts described
in clause (a) as a result of being or having been a member of any group of corporations that files, will
file, or has filed Tax Returns on an affibiated. combined. conselidated or unitary basis, as a result of anv
obligation unduer any agreement or arrangement (including any Tax sharing arrangement). as a result ol
being a transferee or successor, or otherwise.

“Tax Period” or “Taxable Period” means any period prescribed by anv Governmental
Authaerity for which a Tax Return is required to be filed or a Tax is required 1o be paid.

“Tax Representation™ shall mean the representations and warranties of the Company contained
in Section 3,19 (Tax Matiers).

“Tax Return™ means any return. declaration, report, clabm for refund. information return or
statement or other document relating to Taxes, including any schedule or attachment thereto, and
including any amendment thereof.

“Technology™ shall mean all designs, formulas, algorithms, procedures, techniques, ideas,
know-how. Software (whether in source cade, object code or human readable form). databases and datx
collections. hardware, equipment. Internei websites and web content, wols. inventions (whether
patentable or unpatentable and whether or not reduced to practice), invention disclosures,
develupments. creations, improvements, works of authorship. other similar materials and all recordings,
yraphs, drawings, reports, analvses, other writings and any other eimbodiment of the above, in any form
or media. whether or not specitically listed herein, and all related echnology, documentation and other
materials used in, incorporated in, embodied 1 or displaved by any of the foregoing, or used in the
design. development, reproduction. mamienance or modification of any of the forcgoing.

“Third-Party Hardware™ means any hardware component, part, assembly. tool or product that
has been used, is used. or 1s held for use in the business of the Company or anv of the Company
Subsidiaries as previously conducied, as currently conducted or as currently proposed o be conducted
or incorporaied into any Product or used in connection with any support or development of any
Product.
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“Third-Party Software”™ mcans any Software (including object code, binary code. source vode,
firmware. microcode. libraries, routines, subroutines or ather code. and including commercial, open-
source and freeware software) and any documentation or other material related to such Software, and
any derivative of any of the foregoing. that is (a) not solely owned by the Company and (b)
incorporated in. distributed with. accessed by. or required, necessary or depended upon for the
development, use or commercialization ol any Product, Third-Party Software includes any and all of
the tullowing. to the extent not sulely owned by the Company: (1) Suftware that is provided 1o the
Company's or anv of the Company Subsidiaries” end-users in any manner, whether for free or for a fec.
whether distributed or hosted, and whether embedded or incorporated in. accessed by or bundled with
any Product or on a standalone basis. (i1) Software that is used for development. maintenance and/or
support of any Product, including development wols such as compilers. converters. debuggers or
parsers, tracking and database tools such as project management Software. source code control and bug
tracking sottware, and Software used for internal testing purposes, and (i1i) Software that is used to
generate code or other Software that is desenbed in clauses (i1) or (1i).

E
L=

Section 1.02  Certain Interpretations.

(1) Unless otherwise indicated. all references herein to Articles, Scctions, Annexes, Exhibits
or Schedules, shall be deemed to refer to Articles. Sections. Annexes. Exhibits or Schedules of or to
this Agreement. as applicable.

(b) Unless othenvise indicated. the words “include.” "includes™ and “including.” when used
herein. shalt be deemed. in cach case. to be tollowed by the words “without limtation.”

() The headings set torth in this Agreement are tor convenience of reference purposes only
and shall not affect or be deemed to affect in anv way the meaning or interpreiation of this Agreement
or any term or provision hereof.

(d) Unless otherwise indicated or the context otherwise requires. all references herein to the
Subsidiaries of a Person shall be deemed to include all direct and indireet Subsidiaries of such Person.

() Whenever the context may require, any pronouns used in this Agreement shail include
the corresponding masculine. feminine or neuter forms., and the singular form of nouns and pronouns
shall include the plural. and vice versa.

(H Any dollar or percentage thresholds set forth herein shall not be used as a benchmark for
the determination of what is or is not "material™ or a “Company Material Adverse Effect” under this
Agreement.

(g) When used herein, the word “extent”™ and the phrase “to the extent™ shall mean the
degree to which a subject or other thing extends. and such word or phrase shall not simply mean “if.”

(h) Except as otherwise indicated., all references in this Agreement to dotlar amounts and o
“§™are intended 1o refer 1o ULS. dollars.

(1) Anv reference 1o a law or statute shall include such law or statute, as amended

(including by successton of comparable successor statutes). and the rules and regulations promulgated
thereunder, or any successor statute, rules or regulations thercto. unless the context requires otherwise.
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(j) The words “hereof”. “herein”™ and “hereunder™ and words of similar import when used
in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this
Agreement.

(k) Unless otherwise expressty provided, wherever the consent of any Person is required or
permitied herein, such consent may be withheld in such Person’s sole and absoluie discretion.

(1 Unless the context otherwise requires “or” is disjunctive but not necessarily exclusive.
(m)  Reterenves to any Person include the successors and permitied assigns of that Person.

(n) References from or through any date mean, uniess otherwise specified. from and
including or through and including. respectively.

(o) If any action under this Agreement is required to be done or taken on a day that 1s not a
Business Day. then such action shall be required to be done or taken not on such day but on the first
succeeding Business Day thereatter,

(p) The Parties agree that they have been represented by counsel during the negotiatton and
execution of this Agreement and. thercfore. waive the application of any Law, holding or rule of
construction providing that ambiguities in an agreement or other document will be construed against
the party drafting such agreement or document.

ARTICLE II: THE MERGER

Section 2.01  The Merger. Upon the terms and subject to the conditions set forth in this Agrecment.
at the Effective Time, Merger Sub shall be merged with and into the Company in accordance with the
FBCA and the scparate corporate existence of Merger Sub shall thereupon ccase. The Company shall
be the surviving corporation in the Merger (sometimes hereinafter referred to as the “Surviving
Corporation™) and the separate corporate existence of the Company under the taws of the State of
Florida, with all ol its rights, privileges. immunitics. powers and franchises shall continue unaffected
by the Merger. except as otherwise set forth in this Article 1. The Merger shall have the eftects
specificd in the FBCA and., to the extent not inconsistent with the FBCA this Agreement.

Section 202 The Closing, Unless this Agreement shall have been terminated in accordance with
Article X. the closing of the Merger (the “Closing™) will take place as promptly as practicable atter the
execution and delivery hiereof by the Parties hereto, and following satistacuon or waiver of the
conditions set forth in Article V111 hereof, at the offices of Wyrick Robbins Yates & Ponion LLP.
unless another time or place 1s mutually agreed upon in writing by Parent and the Company. The date
upon which the Closing actuallv occurs 1s referred to herein as the "Closing Date.”

Section 2,03 Effective Time. On the Closing Date, the Parties will cause the Merger 1o be
consummated by (iling the Articles of Merger in substamiially the lorm attached hereto as Exhibit A
(the “Articles of Merger™), with the Secretary of State of the State ot Florida (the "Secretary of
State™) as provided in Scction 607.1105 of the FBCA. The Merger shall become effective at the tume
when the Articles of Merger have been duly filed with the Secretary of State, or at such later timwe as
may be agreed by the parties in writing and specified in the Articles of Merger. The date and time at
which the Merger becomes etfective is referred to in this Agreement as the "Effective Time ™
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Section 2.04  Effect of the Merger. The Merger shall have the effects set forth in this Agreement.
Without limiting the generality of the forcgoing, and subject thereto. at the Effective Time, by virtue ol
and simultancously with, the Merger and without any further action on the part of Purent, the Company
or any Company Sccuritvholder, (a) Merger Sub shall merge with and into the Company and the
Company shall continue as the Surviving Corporation, (b) all the propertics. rights, privileges, powers
and franchises of the Company and Merger Sub shall vest in the Surviving Corporation. (¢) all debis,
liabilitics and duties of the Company and Merger Sub shall become the debts. labilitics and duties of
the Surviving Corporation. and (d) all the rights. privileges. immunities, powers and franchises of the
Company (as the Surviving Corporation) shall continue unaftected by the Merger in accordance with
Section 607.11006 of the FBCA.

Section 2.05 The Surviving Corporation Articles of Incorporation. At the Effective Time, the
articles of incorporation of the Company shall be umended and restated in their entirety, to be in the
form attached hereto as Exhibit B and. as so amended. shall be the articles of incorporation of the
Surviving Corporation (the “"Surviving Articles™). until duly amended and restated in accordance with
its terms and as provided by applicable Law.

Section 2.06  The Surviving Corporation Bylaws. At the Eftective Time, and without any turther
action on the part of the Company or Merger Sub, the bylaws of Merger Sub. as in effect imimediately
prior to the Effective Time and with such moditications as may be required. shall. by virtue of the
Merger, be the bylaws ot the Surviving Corporation (the “Bylaws™), until duly amended in accordance
with their tenins, the Surviving Articles and as provided by applicable Law.

Section 2,07  Directors and Officers.

{a) Dircctors. The directors ot Merger Sub immwediately prior to the Effective Time shall,
from and after the Effective Time. be the direciors of the Surviving Corporation until the carlier of thew
resignation or removal or until their respective successors are duly elected and qualificd. as the case
may be. in accordance with the Surviving Articles and the Bylaws.

{b) Qificers. The officers of the Company prior to the Effective Time shall. from and after
the Effective Time. be the officers of the Surviving Corporation until thetr resignation or removal by
the Surviving Corporation’s Board of Direclors.

Scetion 2,08 Effects on Company Securities. Upon the terms and subject to the conditions set torth
in this Agreement. at the Effective Time, by virtue of the Merger and without any action on the part of
Parent. Merger Sub. the Company or any Company Securitvholder, the following shall occur:

(a) Company Shares.

(m Cancellation of Treasury Stock. Each Company Share held in the treasury ot the
Company or owned by anv direct or indirect wholly owned Subsidiary ot the Company immediatety
prior to the Effective Tume, if anv. shall be canceled and retired without any conversion or
consideration paid in respect thereof and shall cease 1o exist.

(11) Conversion of Company Series A Preferved Stock. Subject to Section 2.08(a)iv),
cach share of Company Series A Preferred Stock issucd and outstanding immediately prior to the
Effective Tume (excluding shares to be cancelled pursuant to Seetion 2.08(a)(1) and excluding
Dissenting Shares). shall automatically be converted into and represent the right 10 receive a number of
Parent Shares equal to (1) the Series A Exchange Ratio plus (2) a number of Pareni Shares cqual o (A)
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the Common Exchange Ratio times (B) the number ol shares of Company Common Stock into which
such share of Company Series A Preferred Stock is conventible as of immediately prior to the Effective
Time (a portion of which shall. a1 Closing, be deposited mio the Holdback Account). The aggregate
number of Parent Shares issuable to the holders of Company Series A Preferred Stock by virtue of the
Series A Exchange Ratio will be issued i fudl to such holders and no portion thercot will be included
in the Holdback Account.

(iii) Conversion of Company Common Stock. Subject to Section 2.08(a}{v). cach
share of Company Common Stock issued and owtstanding immediately prior to the Effective Tim
{excluding shares to be cancelled pursuant to Scction 2.08(a)i) and excluding Dissenting Shares). shall
automatically be converted into and represent the right to receive a number of Parent Shares equal 1o
the Common Exchange Ratio (a portion of which shall, at Closing. be deposited into the Hotdback
Account).

(1v) Treatment of Unvested Company Common Siock. 1f any shares of Company
Common Stock outstanding immediately prior to the Eftective Time are unvested or are subject to a
repurchase option or the risk of forfeiture under any applicable restricted stock purchase agreement or
other agreentent with the Company {other than these shares (if any) which. as a result of the Merger
and by the terms of the agreements applicable thereto, vest ot for which any such repurchase options or
other such restrictions or risks of forfeiture lapse), then the Parent Shares issued in exchange for such
shares of Company Common Stock will 1o the same extent be unvested and subject to the same
repurchase option or risk of forfeiture, and the book-entry entitlements representing such Parent Shares
shall accordingly be marked with appropriate legends. Prior to the Closing. the Company shall take all
action that may be necessuary to ensure that, from and after the Effective Time, Parent is entitled o
exercise any such repurchase option or other right set forth in any such restricted stock purchasce
agreement or other agreement in accordance with its terms.

(V) No Fractional Parent Shares. No fractional Parent Shares shall be issued in
connection with the Merger as a result of the conversion provided tor in Seetions 2.08(a)(i1) and (iii).
and no certificates or serip for any such fractional shares shall be issued. Any holder of Company
Shares who would otherwise be entitled to receive a traction ot a Parent Share (after aggregating all
fraciional Parent Shares issvabie to such holder) shall, in licu thereof and vpon surrender of such
holder's Company Shares will be entitled 10 receive. in accordance with the provisions of this Seciion
2.08(a). a cash payment {rounded to the nearest whole cent) equal to the value ol such fractional Parent
Share determined by multiplying such {raction by the Parent Share Price,

(b) Company Options.

{n Conversion of Company Oprions. As of the Effective Time, Parent shall assume
the Company Share Plan and cach outstanding and unexercised Compuny Option issued thercunder m
accordance with its terms (as in effect as of the date of this Agreement). Each Company Option that i3
outstanding and unexercised immediately prior to the Effective Time. whether or not vested. shall be
converted into and become an option to purchase Parent Shares, and all rights with respect 1o Company
Common Stock under Company Options assumed by Parent shall thercupon be converted into rights
with respeet to Parent Shares. Accordingly. from and atter the Effective Time: (1) cach Company
Option assumed by Parent may be excreised solely for Parent Shares: (2) the number of Parent Shares
subject to cach Company Option assumed by Parent shall be determined by multiplving (A) the number
ot shares ot Company Common Siock that were subject to such Company Option, as in ctiect
immediately prior o the Effective Time by (B} the Common Exchange Ratio and rounding the
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resulting number down to the nearest whole number of Parent Shares: (3) the per share exercise price
for the Parent Shares issuable upon exercise of cach Company Option assumed by Parent shall be
determined by dividing (A) the per share exercise price of Company Common Stock subject 1o such
Company Option, as in ctfect immediately prior to the Eftective Time. by (13) the Common Exchange
Ratio and rounding the resulting exercise price up to the nearest whole cent; and (4) any restriction on
the exercise of any Company Opiion, including any right of repurchase. transter restriction or risk of
forfeiture. assumed by Parent shall continue in full force and effect and the term, exercisability. vesting
schedule and other provisions of such Company Option shall otherwise remain unchanged: provided.
however, that; (A) 1o the extent provided under the terms of'a Company Option. such Company Option
assumed by Parent in accordance with this Scetion 2.08(b) shall. in accordance with its terms, be
subject to further adjustment as appropriate to reflect any stock split. division or subdivision of shares.
stock dividend, reverse stock split, conselidation of shares, reclassification, recapitalization or other
similar ransaction with respect 1o Parent Shares subsequent to the Effective Time: and (I3) the Paremt
Board or a committee thereof shall succeed 1o the authonty and responsibility of the Company Board or
anv committee thereot with respect 1o cach Company Option assumed by Parent. Notwithstanding
anvthing to the contrary in ihis Section 2.08(b). the conversion of cach Company Option (regardless ot
whether such option qualifics as an “incentive stock aption”™ within the meaning of Section 422 of the
Code) into an option to purchase Parent Shares shall be made in a manner consistent with Treasury
Regulations Section 1.424-1{a). such that the conversion of Company Option shall not constitute a
“modification” of such Company Option for purposcs of Scction 409A or Scetion 424 of the Code.

(i) Parent Actions with Respect to Company Opiions. Promptly after the Lffecuve
Time. Parent shall file (1o the extent not previously filed) a registration statement on Form S-8 (or any
successor form) under the Securitics Act with the SEC. if available for use by Parent (or. if Form S-8 is
not available. other appropriate forms as may be required under applicable Law), covering the Parent
Shares issuable with respeet to Company Options assumed by Parent in accordance with this Section
2.08(b) and shali use commercially reasonable ¢fforts to maintain the effectiveness of such registration
statement or registration statements (and maintain the current status of the prospectus or prospeciuses
contained therein) for so long as the Company Options assumed by Parent in accordance with tus
Section 2.08(h) remain outstanding.

() Company Warrants. Each Company Warrant that 1s outstanding and unexercised
immediately prior to the Effective Tune and for which the ability 10 exercise such Company Warrant
dous not terminate or expire by the terms of such warrant at the Eftfective Time, shall be converted into
and become a warrant o purchase Parent Shares and Parent shall assume cach such Company Warrant
in accordance with its terms. All rights with respect o Company Conunen Stock under Company
Warrants assumed by Parent shall thereupon be converted into rights with respect to Parent Shares,
Accordingly, from and after the Effective Time: (i) each Company Warrant assumed by Parent may be
exercised solely {or Parent Shares: (i1) the number of Parent Shares subject to cach Company Warrant
assumed by Parent shall be determined by multiplving (1) the number of shares of Company Common
Stock that were subject to such Company Warrant immediately priov to the Eftective Time by (2) the
Common Exchange Ratio und rounding the resulting number down to the nearest whole number ot
Parent Shares: (iii) the per share exercise price for the Parent Shares issuable upon exercise of each
Company Warrant asswned by Pareni shall be determined by dividing the eftfecuve per share excreise
price of Company Common Stock subject to such Company Warrant. as in cffect immediately prior to
the Effective Time, by the Commeon Exchange Ratio and rounding the resulting exercise price up to the
nearest whole cent: and (iv) any resiriction on any Company Warrant assumed by Parent shall continuc
in full force and effect and the term and other provisions of such Company Warrant shall otherwise
remain unchanged. For the avoidance of doubt. if the ability to exercise a Company Warrant terminates
29288.4-1013724 v7 18




or expires by its terms at the Effective Time, such Company Warrant (i) will terminate and expire, {ii)
not convert into and become a warrant to purchase Parent Shares and (i) not be assumed by Parent.

{d) Maximum Consideration. Notwithstanding anything in this Agreement to the contrary.
the number of Parent Shares issucd. or subject 1o opiions or warrants issucd or assumed. pursuant to
this Agreement will not exceed the Merger Consideration,

Seetion 2.09  Effect on Capital Stock of Merger Sub. Upon the terms and subject 1o the conditions
set forth in this Agreement. at the Effective Time, by virtue of the Merger and without any action on
the part of Parent, Merger Sub. the Company or any Company Securityholder. cach outstanding share
of common stock of Merger Sub. par value $0.001 per share. shall be automatically and without further
action converted into one validly issued, futly paid and non-assessable share of common stock of the
Surviving Corporation and such shares of common stock shall constitute the only outstanding capital
stock of the Surviving Corporation. Each certificate evidencing ownership of such shares of Merger
Sub immediately prior to the Effective Time shall. as of the Effective Time, evidence ownership of
such shares of the Surviving Corporation,

Section 2.10  Surrender of Certificates.

{a) Exchange Agent, Escrow Agent and Holdback Account.

{1) Prior to the Closing Date, Parent and the Company shall agree upon and sclect a
reputable bank. transfer agent or trust company to act as exchange agent in the Merger (the "Exchange
Agent”). AL or promptly following the Effective Time, Parent shall deposit with or otherwise make
available to the Exchange Agent in trust for the benefit of the Company Sharcholders (1) the Parent
Shares issuable pursuant to Section 2.08(a) less the Holdback Shares and (2) cash sufticient to make the
payvimenis described in Section 2.08(a){v). in exchange for the outstanding Company Shares pursuant to
this Scctien 2.10.

(i) To secure the indemnitication obligations of the Company Sharchelders set forth
in Article 1N, at or promptly following the Effective Time. Parent shall issue the Holdback Shares in
the name of the Securitvholder Representative for the benetit of the Company Sharcholders and deliver
such certificaie to the Secretary of Parent as escrow agent (the "Escrow Agent™). The Holdback Shares
will be outstanding for all purposes and will not be sold. transferred or otherwise disposed of. and will
not be pledged or otherwise hypothecated while held tn escrow, Parent may instruct the transfer agent
for its Common Stock 10 place a legend on the certificates representing the Hotdback Shares or
otherwise note in its records as 10 the restrictions on transter set forth in this Agreement. [ any
dividends or distributions are paid. whether in cash. shares. or other property, to holders of Common
Stock of Parent, such dividend or distribution in respect of any Holdback Shares will be deposited with
the Escrow Agent and subject 10 the same restrictions on transterability and forfeitability as the
Holdback Shares in respect of which the dividend or distribution was paid. The Holdback Shares and
anv dividends or distributions received by the Escrow Agent with respect to such shares, are referred 1o
collectively as the "Holdback Account.” Subject to compliance with the dispute resolutions
procedures sct forth herein, Parent shall be entitled. from time to time, to deduct and permanciuly retain
portions of the Holdback Account in satisfaction of the Company Sharcholders™ indeminification and
pavment obligations.

{1i1) By virtue of the approvai of the Merger and this Agreement by the Company
Stockholder Approval, each of the Company Sharcholders and the Securityholder Representative shall
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be deemed to have appointed the Escrow Agent with full power of substitution. as such Company
Sharcholder’s and the Securitvholder Representative's true and lawful attorney-in-fact with wrevocable
power and authority in the name and on behalf of such Company Sharcholder or the Securitvholder
Representative to tuke any action and execute all documents and instruments, including. without
limitation, stock powers which may be necessary to transfer the certificate or certificates evidencing the
Holdback Sharcs or any portion of the Holkdback Account to Parent upon forfenure,

(b) Exchange Procedures. Promptly. and in any ¢vent within three (3) Business Days. atier
the Effective Time, the Partics shall cause the Exchange Agent 10 mail to Persons who were holders off
record immediately prior to the Effective Time of a valid certificate previously representing any
Company Shares outstanding immediately prior to the Effective Time (a “Certificate™): (1) a letter of
transmittal (2 “Letter of Transmittal™) in customary form and containing such provisions as Parent
may reasonably specily (including a provision confirming that delivery of Certificates shall be effecied.
and risk of loss and title to Certificates shall pass. only upon delivery of such Certificates to the
Iixchange Agent): and (ii) instructions for ctfecting the surrender of Certificates (or affidavits of loss in
lieu thereof) or uncertificated Company Shares in exchange for Parent Shares in uncertificated book-
entry form. Upon valid surrender of a Certificate (or an attidavit of loss in heu thereof) or
uncertificated Compuny Shares 1o the Exchange Agent for exchange. together with a duly executed
Letter of Transmittal and such other documents as may be reasonably required by the Exchange Agent
or Parent: (A) the holder of such Certificate shall be entitled 10 receive in exchange therefor
unregistered Parent Shares in uncertificated book-entry form representing the number ot whole Parent
Shares that such holder has the right o receive (and cash in lieu of any fractional Parent Share pursuant
to the provisions of Section 2.08(a)(v)) less such helder’s Holdback Percentage of the Holdback
Shares: and (B) the Certificate so surrendered shatl be cancelled. Until surrendered as contemplated by
this Section 2.10(b). cach Certificate shall be deemed. from and afier the Effective Tame. to represent
onlv the right to receive Parent Shares (and cash in licu of any fractional Parent Shares).

(<) Lost. Stolen or Destroyed Certificates. In the event that any Certificates shall have been
lost, stolen or destroved, the Exchange Agent shall provide for the Merger Consideration in exchange
for such lost. stolen or destroyed Certificates upon the making of an affidavit of that fact by the holder
thereof and a reasonable and customary bond or agreement by such holder to indemnify and hold
harmless Parent from and against any losses in connection therewith (such affidavit to be in o torm
attached to the Letter of Transmittal).

(d) Dividends on Parent Shares in Holdback Account. No dividends or other distributions
declared or made with respect to Parent Shares with a record date afler the Effective Time shall be paid
to the holder of anyv unsurrendered Certificate or uncentificated Company Shares with respect to the
Parent Shares that such holder has the right 1o receive in the Merger until such holder surrenders such
Certificate {or complics with the lost stock certificate provisions) or uncertificated Company Shares in
accordance with this Section 2.10 (at which time such holder shall be entitled, subject to the terms of
this Agreement and the effect of applicable abandoned property. escheat or similar laws, o recerve all
such dividends and distributions to which he or she is then entitled, without interest).

(©) Disbursement of Unclaimed Merger Consideration and Holdback Account.
(i) Any portion of the Merger Consideration pavable by Parent on the Closing Date

that remains undistribited to holders of Certificates or uncertificaied Company Shares as of the date
180 days afier the Closing Date shall be delivered o Parent upon demand. and any holders of
Centificates or uncertificated Company Shares who have not theretofore surrendered their Certificates
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or uncertificated Company Shares in accordance with this Section 2.10 shall thereafter ook only to
Parent for satistaction of their claims for Parent Shares, cash in licu of fractional Parent Shares and any
dividends or distributions with respect 1o Parent Shares,

(1) Any portion of the Holdback Account that remains undistributed to holders of
Certificates or uncertificated Company Shares as of the date 180 days after the Holdback Release Date
shall be retained by Parent. and any holders of Certificates or uncertificated Company Shares who have
not theretofore surrendered their Certificates or uncertificated Company Shares in accordance with this
Section 2.10 shall thereafter look only 1o Parent for satisfaction of their claims tor Parent Shares and
any dividends or distributions with respect to Parent Shares.

(H Withhulding. Each of Parent. Merger Sub. the Company, the Surviving Corporation and
the Exchange Agent (without duplication) shall be entitled to deduct and withhold from any
consideration payable or otherwise deliverable under this Agreement to any holder of record of any
Company Shares immediately prior to the Effective Time or any other Person who is entitled o receive
Merger Consideration pursuant to this Article 11. such amounts as are reasonably determined to be
required to be withheld or deducted under the Code or any other state, local or foreign Tax Law with
respect to the making of such payment and shall be entitled to request any reasonably appropriate Tax
forms, including Form W-9 (or the appropriate Form W-8, as applicable) from any recipient ol Merger
Consideration hereunder. To the extent that amounts are so withheld or deducted. such withheld or
deducted amounts shall be treated for all purposes of this Agreement as having been paid to the
Person(s) 10 whom such amounts would otherwise have been puid.

() Disclaimer of Liability. No Party shall be liable to any holder of any Certiticate or
uncertificated Company Shares or to any other Person with respeci to Parent Shares (or dividends or
distributions with respect thereto) or tor any cash amounts delivered 1o any public ofticial pursuant to
any applicable abandoned property law, escheat law or similar Law.

Section 2.11  Release of Holdback Account.

(a) Hotdback Release Date, Within ten (10) Business Days after the date thatas cighteen
{(18) months after the Closing Date (the “Holdback Release Date™). the balance of the Holdback
Account less the Quistanding Claim Reserve (taking into consideration any deductions therefrom
retained by Parent in satisfaction of the [ndemnified Parties” rights to payment and indemmtication
pursuant to this Agreement) shall be released by Parent by cancelfation of the certificate for Parent
Shares issucd 1o the Sccuritvholder Representative and reissuance of such Parent Shares 1o the
Company Sharcholders proportionately in accordance with their Holdback Percentages. “Outstanding
Claim Reserve” means, as of the applicable date. the sum of all amounts claimed by Parent to be then
owed to (or, if Parent has not then tinally determined the amount that may be claimed. Parent’s good
farth estimate of the maximum amount that may be claimed by Parent 1o be owed to) the Indemnitied
Partics in respect of the Indemnified Parties” rights to paviment and indemnitication pursuant to this
Agreement.

{h) Other Release from the Holdback Account. Following the resolution of all maiters
subject to the Quistanding Claim Reserve, if any. the balance of the Holdback Account (taking mto
consideration any deductions therefrom retained by Parent in satisfaction of the Indemnified Parties’
rights 10 pavment and indemnification pursuant to this Agreement) shall be released by Parent to the
Company Sharcholders proportionatelv in accordance with their Holdback Percentages.
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Section 2.12  No Further Ownership Rights in Company Shares. Except as set torth in Section
2.15. trom and after the Effective Time, all Company Shares shall no longer be outstanding and shail
automatically be cancelled, retired and cease to exist, and each holder of a Centificate or uncertificated
Company Shares shall cease to have any rights with respect thereto, exeept the right to receive a
portion of the Merger Consideration upon the surrender thereof in accordance with the provisions of
Section 2.08. The Merger Consideration pavable in accordance with the terms of this Article 1l shall be
deemed to have been paid in full satisfaction of all rights pertaining to Company Secunitics. From and
after the Effective Time, there shall be no further registration of transfiers on the records of the
Surviving Corporation of Company Shares that were issued and outstanding immediately prior to the
Effective Time, other than transfers 1o reflect, in accordance with customary scttlement procedurcs,
trades effected prior to the Effective Time. If. after the Effective Time, Certificates or uncertificated
Company Shares are presented to the Surviving Corporation for any reason. they shall be canceled and
exchanged as provided in this Article 11

Section 2.13  Restricted Securitiesy Legend.

(2) Pareni Shares and any other securities issued by Parent under this Agreement are
“restricted securitics” as defined in Rule 144, Such Parent Shares and other securities issued by Parent
hereunder must be held indefinitely unless they are subsequently registered under the Sceeurities Act or
an exempiion from such registration is available. The Company Equityholders have been advised or are
aware of the provisions of Rule 144, which permits limited resale of shares purchased in a private
placement subject to the satisfaction of certain conditions, including. among other things, the
availability of certain current public information about Parent, the resale occurring tollowiny the
required holding period under Rule 144 and in certain circumstances, the number of shares betng sold
during any three-month period not exceeding specified limitations,

(b) Each Parent Share issued pursuant to this Agreement will be endorsed with a legend. in
addition to any other legends required by this Agreement or any other agreement 1o which the Parent
Shares issued pursuant to this Agreement are subject. substantially as tollows:

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDLD. OR
APPLICABLE STATE SECURITIES LAWS. THESE SECURITIES HAVE BEEN
ACQUIRED FOR INVESTMENT AND NOT WITIH A VIEW TO DISTRIBUTION
OR RESALE. AND MAY NOT BE SOLD. MORTGAGED, PLEDGED,
HYPOTHECATED OR OTHERWISE TRANSFERRED WITHOUT AN EFFECTIVE
REGISTRATION STATEMENT FOR SUCH SECURITIES UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND APPLICABLE STATE
SECURITIES LAWS. OR THE AVAILABILITY OF EXEMPTIONS FROM SUCH
REGISTRATION PROVISIONS ™

Section 2.14  No Interest. No interest shall accumulate on any ammount pavable in respect of any
Company Sccuritics in connection with the Merger, and any interest actually accrued shall be payable

to Parent.

Section 2.15  Dissenting Shares.

{a) Notwithstanding anv provision ol this Agreement to the contrary, Company Shares that
are outstanding immediately prior o the Effective Time and which are held by Company Sharcholders
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who have exercised and perfected appraisal or dissenters” rights for such Company Shares in
accordance with the FBCA (collectively, the “Dissenting Shares™} shall not be converted mto or
represent the right 1o receive the applicable portion of the Merger Consideration deseribed in Section
2.08(a) atributable to such Dissenting Shares. Such Company Sharcholders shall be entitled to receive
payment of the fair value of such Company Shares held by them in accordance with the FBCA. unless
and until such Company Sharcholders tail to perfect or eftectively withdraw or otherwise lose their
appraisal or dissenters’ rights under the FBCA. All Dissenting Shares held by Company Sharcholders
who shall have failed 1o perfect or who effectively shall have withdrawn or lost their right 1o appraisal
of such Company Shares under the FBCA shall thereupon be deemed to be converted into and 1o have
become exchangeable for, as of the Effective Time, the right to receive the applicable portion of the
Merger Consideration atiributable to such Dissenting Shares upon their surrender in the manner

provided in Section 2.08(a).

(b) The Company shall give Parent prompt wriiten notice of any demands by dissenting
sharcholders received by the Company. withdrawals of such demands and any other instruments served
on the Company and anv material correspondence received by the Company in connection wiih such
demands.

Section 2.16  Effects on Parent Directors, At Closing, the Parent Board shall be increased to seven
(7) persons. Terence J. Ferraro, Patrick Vo and Dan McMahon shall be added to the Parent Board. Fach
such member of Parent’s bourd of directors shall serve until his resignation, removal, or until his
suceessor is elected and qualified at the next subsequent annual or special meeting ot Parent’s
stockholders at which directors are to be clected.

Section 2.17 The Approved Business Plan. The curreat officers of the Company will continue in
their current duties. and a post-Merger Company business plan will be prepared by them and presented
to the Parent Board within forty-five (43) calendar days of the Closing Date. Upon approval of such
business plan with any revisions reguired by the Parent Board, such business plan shall become the
Company’s business plan.

Section 2.18  Necessary Further Actions. If. at any time after the Etfective Time. any turther acuon
is necessary or desirable 1o carry out the purposes of this Agreement and to vest the Surviving
Corporation with full right, title and possession to alt assets. property, rights, privileges, powers and
franchises of the Company and Merger Sub. the directors and otficers of the Surviving Corporation are
fully authorized in the name and on behalf of the Company and the Company Sharcholders to ke all
such lawful and necessary action,

ARTICLE II: REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as expressly set forth or specifically referred to with respect to a particular
representation or warranty set forth in this Article HI in the schedule of exceptions delivered by the
Company to Parent within ten (10) Business Dayvs of the execution of this Agreement and on the
Closing Date as an inducement to Parent and Merger Sub to enter into this Agreement (the "Company
Schedule of Exceptions™), the Company hereby represents and warrants to Parent and Merger Sub as
tollows:

Section 3.01  Incorporation, Good Standing and Qualification. The Company is a corporation duly
incorporated und validly existing under the laws of the State of Florida, and has the requisite corporale
power and authoriy o conduct its business as it is presently being conducted and o vwn, lease. operate

29288.4. 1013724 v7 23



or otherwise hold its propertics and assets. The Company is duly qualified to do business and 1s in good
standing (to the extent either such coneept is recognized under applicable Law) in cach jurisdiction
where the character of its properties owned or leased or the nature of its activities make such
qualification necessary, except where the failure to be so qualified or in good sianding has not had and
would not reasonably be expected to have. individually or in the aggregate, a Company Material
Adverse Eftect.

Section 3.02  Companyv Charter Documents. The Company has delivered or made available to
Purent prior to the date hercof complete and correct copies of the Campany’s articles of mcorporation
and bylaws and the Sharcholders Agreement. cach as amended to date (collecuvely. the “Charter
Documents™). The Company has delivered or made available to Parent prior to the date hereot
complete and correct copies of the minutes and other records of all meetings and other proceedings
(including any actions taken by written consent or otherwise without a mecting) of the sharcholders of
the Company. the Company Board, and all commiitees thereof, The Charter Documents are in full
force and effect. The Company is not in violation ot'any of the provisions of the Charter Documents
and/or s code of conduct. The Company has not 1aken any action that is inconsistent in any material
respects with anv resolution adopted by the Company’s sharcholders. the Company Board or any
committee thereof.

Scetion 3,03 Corporate Power: Enforceability. The Company has all requisite corporate power amd
authority w execute and deliver this Agreement and cach Ancillary Agreement 1o which itis, oris
specified to be. a party. to perform its covenants and obligations hereunder and thereunder and. subject
10 obtaining the approval of this Agreement by the requisite Company Sharcholders required by the
Charter Documents to consummate the Transactions (the "Company Shareholder Approval™). 1o
consummate the Transactions. The exceution and delivery by the Company of this Agreement and cach
Ancillary Agreement o which itis, or is speeified to be, a party. the performance by the Company of
its covenants and obligations hercunder and thereunder and the consummation by the Company ol the
Transactions, including the Merger. have been duly authorized by all necessary corporate action on the
part of the Company and no additional corporate proceedings on the part of the Company are necessary
10 authorize the exceution and delivery by the Company of this Agreement or any Ancillary Agreement
1o which it is, or is specified to be, a party. the performance by the Company of its covenants and
obligations hercunder and thereunder or the conswmmation of the Transactions, including the Merger.
other than obtaining the Company Sharcholder Approval. This Agreement has been duly exceeuted and
delivered by the Company and, at or betfore the Closing. the Company will have duly executed and
delivered each Ancillary Agreement to which 1t is, or 1s specified ta be. a party. This Agreement
constitutes, and cach Ancillarv Agreement to which it is, or is specified to be. a party will after such
exceution and delivery constitute. assuming the due authorization. execution and delivery by the other
partics thereto. a legal. valid and binding obligation of the Company, enforceable agamst the Company
in accordance with their erms. except that such enforceability may be limited by applicable
bankruptcy. insolvency, reorganization. moratorium, fraudulent transfer and other similar Taws
affecting or relating 1o creditors” rights generally and to general equitable principles.

Section 3.04  Board and Shareholders Actions.

(a) Ata meeting duly called and held prior to the execution of this Agreement in
compliance with the requirements ot the Charter Documents. the Company Board (1) determined thag
this Agreement, the Merger and the Transactions are fair to, and 1n the best interests of, the Company
and the Company Sharcholders and that, considering the tfinancial position ot the merging companics.
no reasonable concern exists that the Surviving Corporation witl be unable to fulfill the obligations of
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the Company 1o its creditors. (ii) approved this Agreement, the Merger and the Transactions, and {iti)
resolved to recommend that the Company Sharcholders vote tor the approval of this Agreciment. the
Merger and the Transactions.

(b) Assuming the receipt of the Company Shareholder Approval, no ether vote of holders of
any stock or other securitics of the Company is necessary in order to approve and adopt this Agreement
and the Merger under the Charter Documents.

Section 3.05  Non-Contravention. The execution, delivery and performance by the Company of this
Agreement or any of the Ancillary Agreements to which it is, or is specified to be. a party. and the
consummation by the Company of the Transactions do not and will not (a)(i) contravene. violatc or
conilict with or result in the breach of or constitute a default (or an event which with notice or lapse of
time or both would become a default) under, (i) result in the 1ermination of, or accelerate the
performance required by, or result in a right of termination or acceleration or a right to challenge the
Transactions under, (iii) result in a loss of 4 material benefit under, (iv) give rise to increased.
additional. accelerated or guaranteed rights or entitlements of any Person under, {v) constitute a change
in control under, (vi) require the pavment of a penalty under or result in the mmposition of any Lien on
the assets of the Company or any of the Company Subsidiaries under, the Charter Documents or other
constituent documents of the Company or any Company Subsidiary, any Malterial Contract, or any Law
applicable (o the Company or any Company Subsidiary or by which any of their propertics or assets are
bound. or (b) result in the creation of any Lien {other than Permitted Liens) upon any ot the propertics
or asscts of the Company or any of Company Subsidiary.

Section 3.06  Required Governmental Approvals. Except for (a) the filing with the Sccretary ol
Staie of the Articles of Merger as provided in Section 60711035 of the FBCA: (b} such filings and other
Approvals as may be required solely by reason of Parent’s or Merger Sub's (as opposed to the
Company’s) participation in the Merger or the Transactions: and (¢} such ather Approvals the failure of
which to make or obtain has not had and would not reasonably be expected to have. individually or in
the aggregate, 2 Company Material Adverse Effect. no matenal notices. consents. authorizations.
approvals, registrations, permits, licenses. orders, reports or other filings (any of the foregoing bemng
referred to herein as an “Approval™) are required 1o be made or obtained by the Company or any
Company Substdiary with or from any Governmental Authority in connection with the exceution.
delivery and performance of this Agreement by the Company and the consummation of the Merger and
the Transactions.

Section 3.07 Company Capitalization,

{a) As of the date of this Agreement, the Company has (i) 20.000.000 authorized shares of
Company Common Stock, of which 2.868.190 shares are issued and outstanding: (11) 1,000.000
anthorized shares of Company Preferred Stock. of which 100,000 are designated as Series A Preferred
Stock. ali ot which are issucd and outstanding. ond no other shares ot Company Preferred Stock are
issued and outstanding; (ii1) issued and outstanding Company Warrants to purchase 16,293 shares of
Cotpany Comnon Stock. all ot which will terminate or expire at the Closing by their terms: and (1v)
issued and outstanding Company Options to purchase 1,039.521 shares of Company Common Stock.

(b) Except as set forih above and as of the date of this Agreement. no shares, Company
Seeuritics or other voting securitics of the Company were issued. reserved tor issuance or outstanding.
Alt owstanding Company Securities are, and all such Company Securities thal may be issued prior
tothe Eftective Time will be when issued. duly authonzed, validly issued. fully paid. nenasscssable and

29288.4-1013724 w7 23



not subject o or issued in violation of any purchase option. call option, right of first refusal. preemptive
rights. subscription right or any similar right under any provision of the FBCA, the Charter Documents
or any Contract to which the Company is otherwise bound. From the date of this Agreement until the
Effective Time, the Company has not (1) issued any Company Sccuritics or other securitics or rights to
acquire Company Sccurities or other rights that give the holder thereof any economic benefit acerumg
to the holders of any Company Securities, other than pursuant to the vesting. exercise or settlement of
Company Options and Company Warrants or as permiited by Section 5.01(b}. or (11} granted.
committed to grant or othenwise created or assumed any obligation with respect to any Company
Seceurities. other than as permitted by Scetion 5.01(b),

(c) Section 3.07(¢) of the Company Schedule of Exceptions lists (i) cach Compuany Security
outstanding as of the date hercat, (i) the name of the holder thereof, (i1} as to Company Options and
Company Warrants, the grant date, expiration date, the number of Company Shares issuable
thereunder, the exercise price and (iv) as to Company Options, whether cach such Company Option
was granied as a nonqualified stock option or an incentive stock uption. In addition, Section 3.07(¢) of
the Company Schedule of Exceptions indicates. as of the date of this Agreement, which holders of
outstanding Company Options are not employees of the Company (including non-emplovee directors.
contractors, vendors, service providers or other similar persons). including a description of the
relationship between cach such person and the Company.

(d) True, correct and complete copies of the Company Share Plan, all forms of agreements
and istruments relating to or issued under the Company Share Plan (including executed copies of all
Contracts relating to cach Company Sccurity) have been provided or made available to Parent prior to
the date hereof. and such Company Share Plan and Contracts have not been amended. modified or
supplemented since being provided to Parent, and there are no agreements. understandings or
commitments to amend, modify or supplement such Company Share Plan or Contracts in any case from
those provided to Parent. The terms of the Company Share Plan permit the conversion al the Closing of
Company Options as provided in this Agreement. without the consent or approval ot the holders off
such Company Options, the Company Sharcholders. or otherwise (other than the resolution of the
Company Board) and without any acceleration of the exercise schedule or vesting provisions in effect
for Company Options, No benefits under the Company Share Plan will accelerate in connection with
the Transactions. No other outstanding Company Securities, whether under the Company Share Plan or
otherwise, will be accelerated m connection with the Transactions. Each Company Option (i} has an
exereise price at least equal to fair market value of the underlving Company Share as ot the date of
grant. (ii) has not had its exercise date or grant date delayed or “back-dated.” and (111) has been issued
in compliance with all applicable Laws,

(<) Except as set torth in Section 3.07(c¢} of the Company Schedule of Exceptions. there are
(1) no outstanding Company Sccurities or other cquity or voting interest in the Company. (ii) no
outstanding sccurities of the Company convertible into or exchangeable for Company Sceurities or
other equity or voting interest in the Company, (iii) no outstanding options, warrants, rights or othur
commitments or agreements Lo acquire trom the Company or any Company Subsidiary. or that
obligates the Company or any Company Subsidiary to issue, any Company Sceurities or other cquity or
voling interest in. or any sceuritics convertible into or exchangeable {for Company Securities, or other
equity or voting interest in, nor any deferred compensation nghts. agreements. arrangemenis or
commitments ol any kind to which the Company is a party relating to the issuance of Company
Sceurities. (iv) no obligations of the Company 1o grant. extend or enter into any subscription. warrant.
right, convertible or exchangeable seeurity or other simitar agreement or commitment relating o any
Company Sccurities or other equity or voting interest (including any voting debt) in, the Company and
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(v) no other obligations by the Company or any of the Company Subsidiaries 1o make any payments
based on the price of value of any Company Sccurities. Neither the Company nor any ot the Company
Subsidiaries is a party to any Contract which obligates the Company or any Company Subsidiary to
repurchase, redeem or othenwise acquire any Company Securities, except in connection with the
repurchase or acquisition of Company Securities pursuant to the terms of Company Share Plan.

{t Neither the Company nor any Company Subsidiary is a party to any Contract relating to
the voting of. requiring registration of. or granting any preemptive righis. anti-dilutive rights or rights
of first refusal or other similar rights with respect o any securities of the Company or any Compiny
Suhsidiary.

(2) As of the Closing Date, the Company Securitvholder Schedule is true. complete and
accurate in all respects.

Section 3.08 Company Subsidiaries.

(a) Section 3.08(a) ot the Company Schedule ot Exceptions contains a complete and
accurate list of the name, jurisdiction of organization. capitalization, schedule of sharcholders or other
equity holders of and the individuals who comprise the board of directors or comparable body and
officers of cach Company Subsidiary.

(b) Fach of the Company Subsidiaries is duly incorporated or organized. validly existing
and in good standing under the Laws of the jurisdiction ot its respective incorporation or organization
(to the extent either such concept is recognized under applicable Law). Each of the Company
Subsidiaries has the requisite corporate power and authority (o carry on its respective business as it s
presently being conducted and to own, lease or operate or otherwise hold its respective propertics and
assets. Each of the Company Subsidiaries is duly qualified to do business and is in good standing m
cach jurisdiction where the character of its properties owned or leased or the nature ol its activities
make such qualification necessary (1o the extent either such concept is recognized under applicable
Law). except where the failure to be so qualified or in good standing has not had and would not
reasonably be expected to have. individually or in the aggregate, a Company Material Adverse Elfect.

(c) All of the outstanding cquity or voting interests in cach Company Subsidiary (1) have
been duly authorized. validly issued and are fully paid and nonassessable and (i1) are owned. directly or
indircctly, by the Company or another Company Substdiary, free and clear of all Liens {other than
Licns under applicable securities Laws) and free of any other restriction (including any restriction on
the right to vote. scll or otherwise dispose of such equity or voting interest).

(d) There are no outstanding (1) securitics ot the Company or any Company Subsidiary
convertible into or exchangeable for any equity or voting interest in any Company Subsidiary. (i1)
options, warrants, rights or other commitments or agreements o acquire from the Company or any
Company Subsidiary. or that obligate the Company or any Company Subsidiary to issue. any cquity or
voling interest in, or any securitics convertible into or exchangeable for any eguity or voting interest i,
nor anv deferred compensation rights, agreements, arrangements or commitments of any kind to which
the Company or any Company Subsidiary is a party relating to the issuance of any equity or voling
interest in any Company Subsidiary. (1) obligations of the Company or any Company Subsidiary to
wrant, extend or enter into any subscription, warrant, right. convertible or exchangeable security or
other similar agreement or commitment relating to any equity or voting interest (including any voting
debt) in, any Company Subsidiary (the items in clauses (i), (i1) and (ii1), together with the equity and
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voting interests in the Company Subsidiarics, being referred to collectively as "Subsidiary
Securities™), or (iv) other obligations by the Company or any Company Subsidiary to make any
pavments based on the price or value of any Subsidiary Securities. Neither the Company nor any
Company Subsidiary is a party to any Contract which obligates the Company or any Company
Subsidiary 10 repurchase. redeem or otherwise acquire any outsianding Subsidiary Securities.

{c) The Company has made available to Parent prior to the date hereof true and complete
copies of the, as applicable, articles of incorporation. bylaws. articles of organization, operating
agreements, voling agreements, sharcholder agreements. partnership agreement, trust agreement and
other governing documents (collectively, “Subsidiary Charter Documents™) of cach Compuny
Subsidiary. The Company has delivered or made available to Parent prior (o the date hereof accurate
and complete copies of all the minutes and other records of the meetings and other proceedings
(including any actions taken by written consent or othenwise without a meeting) of the equity holders of
cach of the Company Subsidiaries and the board of directors or equivalent body of cach ot the
Company Subsidiaries. and all commitiees thercof. None of such Company Subsidiarics is in detault ot
such Subsidiary Charter Documents.

() Section 3.08(1) of the Company Schedule of Exceptions scts forth a true and complete
fist of all capital stock. membership interests, partnership interests, joint venture interests and other
equity interests in any Person (other than a Company Subsidiary) owned. directly or indircctly, by the
Company or any Company Subsidiary as of the date of this Agreement.

Section 3.09 Company Financial Statements.

(a) The consolidated, audited financial statciments of the Company and the Company
Subsidiaries as ot and for the years ended December 31, 2016 and December 31, 2017 (the “Financial
Statements™) (i) fairly present in all material respects the conselidated tinancial condition of the
Company and its Subsidiaries for the respective fiscal periods or as of the respective dates therein sel
forth and (i1) have been prepared in accordance with GAAP consisiently applied during the peniods
involved. except, in cach case. as indicated in such statements or in the notes thereto.

(b The Company and cach of the Compuny Subsidiaries, to the extent applicabic, maintain
disclosure controls and procedures as required by Rule 13a—15 or 15d-135 under the Exchange Act.
Such disclosure controls and procedures are reasonably designed to ensure that material intormaiion
required to be disclosed by the Company in the Financial Statements s recorded and reported on a
timely basis to the individuals responsible for the preparation of the Financial Statements.

(<) The Company maintains internal control over financial reporting (as defined in Rule
13a—13 or 15d-135, as applicable, under the Exchange Act). Such internal control over financial
reporting is sufficicnt to provide reasonable assurance regarding the reliability ot tinancial reporting
and the preparation of financial statements for external purposes in accordance with GAAP.

(d) The Company's principal executive officer and its principal financial officer have
disclosed to the Company’s auditors and the Company Board (1) any significant deficiencies and
material weaknesses in the design or operation of internal controls over financial reporiing (as defined
in Rule [3a-15(1) of the Exchange Act) that were Known to the Company and (i) any traud or
allegation of fraud Known to the Company that involves management or other employees who have a
signiticant role in the Company’s internal controls over financial reporting.

29288.4-1043724 v7 28



(¢) None of the Company. any Company Subsidiary or any of their dircctors or officers has
received any material complaint, allegation, assertion or claim, whether writien or oral. regarding the
accounting or auditing practices. procedures. methodologies ur methods of the Company, any Company
Subsidiary or their respective internal accounting controls, including any matcrial complaint,
allegation, assertion or claim that the Company any Company Subsidiary has cngaged in questionable
accounting or auditing practices. other than billing inquiries or complaints made in the ordinary course
of business, and (i1) no attorney representing the Company or any Company Subsidiary. whether or not
emploved by the Company or any Company Subsidiary. has reported to the Company Board. any
committee thercof or to any officer of the Company evidence of a material violation of securities Laws.
a breach of fiduciary duty or a similar material violation by the Company, any Company Subsidiary or
any ot their otficers, direciors or employces.

Section 3.10  No Undisclosed Liabilities. Neither the Company nor any Company Subsidiary has any
Liabilities or obligations of any nature {(whether accrued. absolute. contingent or otherwise and whether
or not such Liabilities are of a nature required to be reflected or reserved against on an audited
consolidated balance sheet prepared in accordance with GAAP or in the notes thereto), other than (1)
Liabiltics reflected or otherwise reserved against in the Financial Statements, (b) Liabibiiies arising
under this Agreement or incurred in connection with the Transactions. and (¢} Liabilities incurred since
the Company Balance Sheet Date in the ordinary course of business consistent with past practice that
wouldd not reasonably be expected to have a Company Material Adverse Effect on the Company or any
Company Subsidiary. taken as ¢ whole.

Section 3.11  Absence of Certain Changes. Since the Company Balance Sheet Date through the
Effective Time (a) except for actions taken or not taken in connection with the Transactions. the
business of the Company and the Company Subsidiarics has been conducted. in all matenial respects. in
the ordinary course consistent with past practice. (b) neither the Company nor any Company Subsidiary
has taken any action that, if 1aken after the date hereof, would constitute a breach of or require Parent’s
consenl under Section 5.01. and (¢) there has not been or occurred. and no circumstances have existed
or exist that constitute or would reasonably be expected to result in, individually or in the aggregaie, o
Company Material Adverse Etfect.

Section 3.12  Material Contracts.

{a) For all purposes of and under this Agreement, a "Material Contract”™ shall mean:
(1) anv Contract with any Person either as an employee. director or an independent

contractor (in cach case. under which the Company or any Company Subsidiary has continuing
obligations as of the date hereot) that carries an aggregate annual base salarv or annual compensation in
excess o S100.000 per annum (excluding Contracts for “al-will” relationships or that are termimable by
the Company or the applicable Company Subsidiary at its discretion. by notice of not more than ninety
(90} days for a cost of less than $10.000):

(i1) any severance, retention, termination, golden parachute, change-of-controt or
similar Contract with anv current or tormer employee, director, officer or independent contractor of the
Company or any Company Subsidiary:

(1ii) any Contract relating to the sale, issuance, grant, exercise. award. purchase.

repurchase or redemption of anv of the Company Sceunities or Subsidiary Sceurities or other securities
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or any options. warrants or other rights to purchase or othenvise acquire any Company Securities or
Subsidiary Securitis;

(1v) any customer. client. sales representative, distributor, franchise or supply
Contract that involves bookings during the fiscal vear 2017 through the {irst quarter of the fiscal year
2018 in excess ot $50.000:

{(v) anv Contract with a Governmental Authority:

{v1) any Contract 1o which the Company or any Company Subsidiary is a party that
(A) contains anv covenant by the Company or any Company Subsidiary that limits the freedom of the
Company or any Company Subsidiary to compete in any line of business or with any other Person or in
any geographic location. or (B) restricts the development. manufacture. marketing or disiribution of the
products and services of the Company or any Company Subsidiary. including any Contract with any
Person granting such Person the exclusive right in any territory Lo sell or distribute any product. or
other Contraci previding “most favored nations”™ pricing terms.

{vi) any Contract under which the Company or any Company Subsidiary has, directly
or indirectly, made anv advance. loan, extension of credit or capital contribution 1o, or other investment
in. any Person (other than the Company or any Company Subsidiary) i excess of $23.000 (other than
extensions of trade credit in the ordinary course of business consistent with past practice):

{viil) anv Contract granting anv Person a right of first refusal or first negotiation or
similar right with respect to any sale of the Company, any Company Subsidiary or a substantial portion
of the Company or any Company Subsidiary’s cquity or asseis:

(ix) any Contract imposing “standstill” obligations on the Company or any Company
Subsidiary:
(x) any Contract that comtains a license. lease, distribution, sale. resale or

incorporation of any Intellectual Property (except for Shrink-Wrap Licenses);

{x1) any Contract that relates to the tormation, creation. operation. management or
control of any tegal partnership, strategic alliance or any joint venture catity pursuant to which the
Company or any Company Subsidiary has an ubligation (contingent ur othenwise) o make a materal
mvestment tn or material extension of credit to any Person or any Contract involving the sharing of
revenues. profits or lossces or proprictary information by the Company or any Company Subsidiary with
any Person other than an Affiliate:

{xii) anv Contract that involves or relates to Indebtedness or under which the
Company or any Company Subsidiary has issued any note. bond, debenture or other evidence of
Indebtedness (o, any Person or any other note. bond, debenture or other evadence of Indebtedness of the
Company or any Company Subsidiary (whether incurred. assumed. guaranteed or secured by any
assct). in cach case, for a principal amount in excess of S10,000 (in one or a senes of one or more
related transactions):

(xiii) any leasc of personal or real property that involves anticipated expenditures by
the Company or any Company Subsidiary of more than $100.000 in any twelve (12) month period:
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{xiv) anv Contract that the Company or any Company Subsidiary is a party to that. by
it terms. does not terminate of is not terminable by the Company or the Company Subsidiary without
penaliv within six (6) months after the date hereot;

(xv) any Contract that. together with any related Contracts, provides for capital
expenditures in excess of $25.000 for any single project or related series of projeets:

(xv) any Contract among the Company and any Company Subsidiary: and
(xvil) any Contract. or group of related Contracts with a Person (or group of affiliated

Persons), the termination or breach of which would or would reasonably be expected to have a
Company Material Adverse Effect and is not disclosed pursuant to clauses (i) through (xvi) above.

(b) Section 3.12(b) of the Company Schedule of Exceptions contains a list ol all Material
Contracts to which the Company or any Company Subsidiary is a party or by which 1t vr its assets are
bound as of the date of this Agreement and as of the Effective Time. As of the date hereot. true and
compleie copics of all Material Contracts (including all modifications. amendments. supplements.
waivers. and side fetters) have been made available to Parent prior to the date hereof. There are no
Material Contracts that are not in written form.

(c) (i} Each Matcrial Contract is valid and binding on the Company {and/or cach such
Company Subsidiary party thereto) and. 1o the Knowledge of the Company. each other party thereto,
and is in full force and eftect. enforceable against the Company or cach such Company Subsidiary
party thereto. as the case may be, in accordance with its terms, except that such enforceability (1) may
be limited by applicable bankruptcy, insolvency. reorganization, moratoriwm, fraudulent transfer and
ather similar Laws affecting or relating 1o creditors” rights generally, and (2} is subject to general
principles of equity, (i) ncither the Company nor any Company Subsidiary that is & party thereto. nor.
t the Knowledge of the Company, any other party thereto, is in material breach of. or matenal default
under. anv Material Contract, and no circumstances exist and no cvent has occurred that with notice or
lapse of time or both would or would be reasonably expected to constitute such a material breach or
material default thereunder by the Company or any Company Subsidiary, or, to the Knowledge of the
Company. any other party thereto or are reasonably expected to contravene, in any maierial respect.
conflict in any material respect with, or result or give the Company or any Company Subsidiary or any
other Person the right to declare @ material default or exercise any matenal remedy under, or 1o
materially aceelerate the matarity, perfermance of or nght under, or to cancel, terminate or matertally
modifv. any Material Contract. and (iii) neither the Company nor any Company Subsidiary has
received notice of any actual, alleged, possible or potential vielation of. or failure 10 compty with. uny
material term or requirement of any Material Contract.

Section 3.13  Real Property.
(2) Neither the Company nor any Company Subsidiary owns any real property,

{b) Section 3.13(b) of the Companv Schedule of Exceptions contains a complete and
accurate list of all existing leases, subleases or other agreements (collectively. the "Leases™) under
which the Company or any Company Subsidiary uses or occupics or has the right to use or occupy.
now or in the future, any real property (such property. the “Leased Real Property™). The Company has
made available to Parent prior to the date hereof a complete and accurate copy of all Leases of Leased
Real Property (including all modifications, amendments, supplements. waivers and side letiers thereto).
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The Company and/or the Company Subsidiarics have and own valid leasehold interests in the Leased
Real Property. free and clear ot all Liens other than Pennitted Liens. The Company Leased Real
Property constitutes all interests in real property used, occupicd or held for use in connection with the
business of the Company and the Company Subsidiaries and which arc necessary for the continued
operation of the business of the Company and the Company Subsidiarics as the business is currently
conducted and as currently proposed to be conducted.

{c) With respect to cach of the Leases:

{1} the Campany or the applicable Company Subsidiary’s possession. as appiicable,
and quict enjoyment of the Leased Real Property reating to each Lease has not been disturbed. and o
the Knowledge of the Company. there are no disputes with respect o such Lease:

{it) no security deposit or portion thereof deposited with respect to such Lease has
been applied in respect of a breach or default under such Lease which has not been redeposited in full:

(i) neither the Company nor any Company Subsidiary owes any brokerage
commissions or finder’s fees with respect to such Leasc:

(iv) neither the Company nor any Company Subsidiary has assigned. collaierally
assigned. subleased, licensed. granted any option or right of first refusal or first ofter or granted any
security interest in any Lease or any interest therein other than Permitied Liens: and

{v) the Company and the Company Subsidiaries have paid all sums due and
observed and performed the covenants and obligations on the part of the tenant and the conditions
contained in the Leases.

{d) All o the Leases are cach in full force and effect and valid and enforceable by and
against the Company and/or a Company Subsidiary. as applicable, and the lessor in accordance with its
terms (subject to bankruptcy. insolvency. reorganization. moratorium and similar Laws of general
applicability relating to or affecting creditors” rights and to general equity principles. whether in equity
or at law) and neither the Company nor any Company Subsidiary is in breach of or default under, or
has received written notice of any breach of or default under. any such Leasce. and. to the Kpowledge ot
the Company, no event has occurred that with notice or lapse ot time or both would or would
reasonahly be expected to constitute a breach or default thercunder by the Company or any Company
Subsidiary or any other party thereto.

(¢) To the Knowledge of the Company. (1) cach of the Company and the Company
Subsidiaries has all material Permits necessary for the current use by it of cach applicable Leased Real
Property. (i1) no material default or violation by the Company or any Company Subsidiary has occurred
in the due observance of anv such Penmit and (i11) the current uses of cach Leased Real Property
comply with applicable Laws.

Section 3.14  Personal Property. The Company and the Company Subsidiaries are in possession of
and have good title 1o, or valid leaschold interests in or valid rights under contract 1o use, the tangibie
personal property and assets that are material to the Company and the Company Subsidiaries. free and
clear of all Liens other than Permitted Liens.
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Section 3,15 Intellectual Property.

() Scction 3.15(a) of Company Schedule of Exceptions lists and separately identities: (i) all
Company Registered Intellectual Property (setting forth, for cach item, the full Tegal name of the owner
of record. applicable jurisdiction. status. application or registration number. and date ot application.
registration or issuance. as apphicable, and including the following information: (1) for cach Patent
included in the Company Registered Intellectual Property (a "Company Patent”), all upcoming due
dates and filing deadlines up to and including the date that is nine (9) months after the Closing Date: (2)
for cach registered trademark. trade name or service mark. the class of goods and services covered: (3)
for cach URL or domain name. any renewal date and the name of the relevant registry: and (4) for cach
registered mask work. the date of first commereial explottation): and (i) all Products that are currently
sold, published. oftered for sale. or under development by the Company or any of the Company
Subsidiaries.

{b) The Company has complied with all the requirements of all United States and {oreign
patent oftices and all other applicable Governmental Authorities to maintain the Company Patents in
full foree and effect, including payment of all required fees when due to such offices or entiies. Other
than prior art references cited in the applicable patent office file history of any Company Patent (a
complete copy of which the Company has delivered to Parent), to the Company’s Knowledge there are
nu prior art references or prior public uscs. sales, offers for sale or disclosures that could mvalidaic the
Company Patents or any claim thereol, or of any conduct the result of which could render the Company
Patents or any claim thereof invalid or unenforceable.

(c) The original, first and joint inventors of the subject matter claimed in the Company
Patents are properly named in the Company Patents, und the applicable statutes governing marking of
Products covered by the inventions in the Company Patents have been fully complied with.

() The Company Intellectual Property constitutes all of the Intellectual Property neeessary
v operate the business of ihe Company and its Affiliates as pow conducted or. to the Company’s
Knowledge. as currently proposed 1o be conducted, and cach item of Company Intellectual Property
will, immuediately following the Effective Time, continue to be owned or licensed for use by Parent. the
Surviving Corperation and their respective Affiliates on the same terms with which the Company and
its Aftiliates, immediately prior to the Effective Time, own or license such item. Each ttem of
Company Intellectual Property is either: (1) owned solely by the Company or one of the Company
Subsidiaries tree and clear of any Licns. or (it) righttully used and authorized for use by the Company
and the Company Subsidiaries and their permitted successors pursuant to a valid and enforceable
written license. The Company and the Company Subsidiarics have and have had all reghts in the
Company Intellectuat Property necessary to carry out the Company’s and the Compuany Subsidiaries”
former activities. current activities and planned activities with respect to the Producis. including any ot
the Products currently under development, including in cach case nights to make. use, exclude others
tfrom using. reproduce, modifv, adapl. create derivative works based on, translate. distribute {direetly
and indirectly), transmit, display and perform publicly. license, sublicense, rent, lease, assign and sell
the Company Intellectual Property in all geographic locations and ficlds of use. Neither the Company
nor any of the Company Subsidiarics hosts, offers as a service. uses in a service burcau or otherwise
makes available in anv similar manner anv Company Intellectual Property, or permits any customer,
partner or other third party to host, offer as a service. usc in a service burcau or otherwise make
available in any similar manner any Company Intellectual Property. The Company and the Company
Subsidiaries have registered or applied to register all licenses for any Company Intellectual Property in
any jurisdiction where registration is reguired or otherwise advantageous. Title to all Company
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Intellectual Property owned or purported 10 be owned by the Company, whether beneficiaily or
otherwise, is held by and in the name of the Company.

(¢) The Company and each of the Company Subsidiaries are in compliance with and have
not breached. violated or defaulted under. or received written notice that they have breached. violated
or defaulted under. any of the terms or conditions of any license, sublicense or other Contract 1o which
the Company or any of the Company Subsidiarics is a party or is otherwise bound relating to any of the
Company Intellectual Property, nor to the Company’s Knowledge has there been or is there any event
ar occurrence that would reasonably be expected to constitute such a breach, vielation or default (with
or without the lapse of time, giving of notice or both). Each such Contract is in full torce and ctfect.
and to the Company’s Knowledge, no third party obligated to the Company or any of the Company
Subsidiaries pursuant 1o any such Contract is in default thercunder. Tmmediately following the Closing.
the Surviving Corporation will be permitted 1o exercise all of the Company’s and the Compuny
Subsidiaries” rights under such Contracts to the same extent the Company and cach of the Company
Subsidiaries would have been able 1o had the consummation by Parent and Merger Sub of the
Transactions not occurred and without the pavment of any additional amounts or consideration other
than fees. royalties or payments which the Company or any of the Company Subsidiaries would
otherwise have been required o pay had the Transactions not occurred. No such Contract grants or
could compel any of the Company. any of the Company Subsidiarics, Parent or any of its Affiliates. o
grant or offer to any third party any license or right in or to any Intellectual Property other than
Company Intellectual Property. including any right to use or access any Product or service of Parent or
anv of its Affiliates. whether as a result of this Agreement, the Transactions or otherwise, Nenher the
Company nor any of the Company Subsidiaries is obligated to provide any consideration {whether
financial or otherwise) to any third party. nor is any third party otherwise entitled to any consideration,
with respect to any exercise of rights by the Company or any of the Company Subsidiarics or the
Surviving Corporation. as successor to the Company or any of the Company Subsidiarics. in the
Company Intellectual Property.

() Neither the Products nor the conduct of the business of the Company and the Compuny
Subsidiaries as previously conducted. as currently conducted and as currently planned to be conducied.
including the development, marketing, sale, support and use of the Producis. have intringed. or do or
will infringe any other Person’s copyrights, trade sceret rights, right of privacy. right in Personal Data,
moral right, Patent. trademark, service mark. trade name, firm name, logo. trade dress, mask work or
other [ntellectual Property right, or give rise to any claim of unfair competition under any applicable
Law. No claims (i) challenging the validity, enforceability, cffectiveness or ownership by the Company
or any of the Company Subsidiarics of any of the Company Intellectual Property owned or purported 1o
be owned by the Company or the Company Subsidiaries or (ii) to the eftect that any Product or the
conduct of the business of the Company and the Company Subsidiaries, tncluding the development.
marketing. sale and support of the Products, has infringed or does or will infringe or constitute a
misappropriation of any Intellectual Property or other proprictary or personal right of any Person have
been asserted or, to the Company’s Knowledge, threatened by any Person against the Company or any
of the Company Subsidiaries or their respective licensees, nor does there exist any valid basis for such
a claim. There are no Legal Proceedings. including interference, re-examination, reissue, opposition,
nullity. or cancellation Legal Proceedings pending that relate to any of the Company Registered
Intellectual Property. other than review of pending Patent and trademark applications, and 1o the
Company’s Knowledge no such Legal Proceedings are threatened or contemplated by any
Gavernmental Authority or any other Person. All Company Registered Intelectual Property is vahid
and subsisting. To the Company’s Knowledge, there is no unauthorized use. infringement. or
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misappropriation by any third party or Emplovee of any Company Intellectual Property owned by the
Company or any of the Company Subsidiaries.

() The Company and the Company Subsidiaries have obtained from all Persons (including
former and current employees and current or former consultants and subcontractors) who have created
any portion of. or otherwise who would have any rights in or to. the Company Intellectual Property
owned by the Company or any of the Company Subsidiaries valid and enforceable written assignments
ot any such work, invention. improvement or other rights to the Company and the Company
Subsidiaries and have delivered true and complete copies of such assignments to Parent. No former
emplovee. current employee. consultant or former consuliant of the Company or any of the Company
Subsidiaries has ever excluded anv Intellectual Property from any written assignment executed by any
such Person in connection with work performed for or on behalf of the Company or any ot the
Company Subsidiaries. All amounts payable by the Company or any of the Company Subsidiarics to
consultants and former consultants involved in the development of any Company Intellectual Property
owned or purported Lo be owned by the Company or any Company Subsidiary have been paid i tull.
other than amounts currently due in the ordinary course of business and consistent with prior practice.
that arc not delinquent.

(h) The Transactions will not alter, impatr or therwise affect any right or interest of the
Company or any ol the Company Subsidiaries in any Company Intellectual Property.

(1) The Company is in actual possession of and has exclusive control over a complete and
correct copy of the source code for all proprietary Software of the Company and the Company
Subsidiaries used in the business of the Company or its Affiliates. Neither the Company nor any of the
Company Subsidiarics has disclosed or delivered 1o any escrow agent or any other Person any of the
source code relating to any Company Intellectual Property. No person has any right 1o receive, aceess
or use any such source code except for access vr use by employees or contractors pertorming work on
behalf of the Company or any Company Subsidiary in the ordinary course of business and pursuani o
an agreement with customary contidentiality and restriction on use terms and no event has occurred.
and no circumstance or condition exists, that (with or without notice or lapse of time, or both) will. or
would reasonably be expected to. nor will this Agreement or the Transactions result in the delivery.
license. disclosure or release, or a requirement for the delivery, license, disclosure or release, of such
source code by the Company. any Company Subsidiary or any other Person. All source code referred (o
in this Section 3.15(i) is maintained in a source code management system with commercially
reasonable revision historv, management, tracking and security measures and safeguards, and such
source code and associated documentation have been written in a conunercially reasonable manner so
that they may be understood. modified. used and maintained by a reasonably skilled and competent
programmer,

() The Company and the Company Subsidiaries have cach taken commercially reasonable
measures o protect their ownership of. and rights in. all Company Inielicetual Property owned by the
Comipany or anv of the Company Subsidiaries in accordance with industry best pracuces. Without
limiting the foregoing. neither the Company nor any of the Company Subsidiarics has made any of its
trade secrets or other contidential or proprictary information that it intended to maintain as conlidential
(including source code with respect to Company Intellectual Property) available to any other Person
except pursuant to written Coniracts requiring such Person to maintain the confidentiality ot such
information. Section 3.15(j) of the Company Schedule of Exceptions lists all such Contracts. No such
Contract (i) obligates the Company or any of the Company Subsidiaries to make available any
contidential or proprictary information, (ii) grants any right (whether contingent or otherwise, including
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pursuant to any “residual information.” “residual knowledge™ or similar clause) to use or practice any
rights under any Company Intellectual Property, other than a non-exclusive limited right to evaluate
anv confidential and proprietary information made available thereunder and which right is freely
terminable by the Company or the applicable Company Subsidiary at any time without penalty or other
labilitv. or (iii) confers upon any Person other than the Company any ownership night. exclusive
license or other exclusive right with respect to any Intellectual Property developed or delivered in
connection with such Contract.

(k) The Company Intellectual Property does not contain (i) any instructions, algonthms.
computer code or other device or feature designed 1o dismupt. disable, prevent or harm in any manner
the operation of any Software, data or hardware. including any lockout or similar license control
functionality or (i1) any unauthorized instructions, algorithms, computer code or other device or teature
(including any worm, bomb, backdoor, clock. timer, drop dead device. or other disabling device. cade.
design or routine) that maliciously causes or is intended to cause harm to any Software. data or
hardware. including any such device or feature intended to (1) cause any Sofiware. data or hardware to
be erased. modified. damaged, or rendered inoperable or otherwise incapabic of being used. as
applicable. (2) replicate or propagate itselt throughout other Sottware, data or hardware. (3) alter or
usurp the normal operation of any Software or hardware. (4) scarch for and consume memory within a
computer or svstem or (3) wransmit data. in cach case, cither automatically. with the passage of titme or
upon command by any Person other than the proper user.

(1 Section 3.15(1) of the Company Schedule of Exceptions sets forth all Contracts pursuant
to which the Company or any ot the Comypany Subsidiaries grants any right (whether coniingent or
otherwise) to use or practice any rights under any Company Intellectual Property.

(m)  Section 3.15(m) of the Company Schedule of Exceptions sets forth all Contracts
pursuant to which the Company or any of the Company Subsidiaries holds any rights to any third-party
Intellectual Property other than (i} Third-Party Software and Third-Party Hardware and (it) generaliy
commercially available Software licensed by the Company or any of the Company Subsidiaries for a
total contract price of $25.000 or less,

{n) Section 3.15(n)(1) of the Company Schedule of Exceptions sets {erth all Third-Party
Software, sctting forth for cach such item (1) the name and version of such item, (i1) the name of the
owner and/or licensor ol such item, (iii} all licenses and other agreements pursuant to which the
Company or any of the Company Subsidiaries holds rights to such item. (iv) the Produci(s). including
version numbers, to which such item relates, if any (v) whether such item is used internally by or on
behalf of the Company or any of the Company Subsidiaries, {vi) whether such item is distributed by or
on behalt of the Company or any of the Company Substdiaries (whether on a standalone busts or as an
embedded or bundled component) and. it so. whether such item is distributed in source. binary or other
torm. (vii) whether such item is hosted. otfered as a service or made available in a service bureau or in
any similar manner by or on behalf of the Company or any of the Company Subsidiaries (whether on a
standalone basis or as an cmbedded or bundled component). (viii) whether the Company or any of the
Company Subsidiurics permits any third party to host, offer as a service or make available in a service
burcau or in any similar manner such item (whether on a standalone basis or as an embedded or
bundied component). (ix) whether such item has been modified by or on behalf of the Company or any
of the Company Subsidiaries. (x) whether such item is used by or on behalf of the Company or any of
the Company Subsidiaries to generate code or other material, and if so. o description (consistent with
the disclosure requirements under clauses (v) through (ix) above) of the use, modification. hosting
and/or distribution ol such generated code or other material, (xi) a summary of the Company’s and the
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Company Subsidiaries™ payment history in respect of such item, as well as a summary of anticipated
future paviments in respect of such item, including license fees, renewal fees. maintenance fees. support
fees and rovalties, (xii) whether such item is used, held for use or required (or generates code or other
material that is used. held for use or required) to satisfy any obligation under any Maintenanee and
Support Agreement, and (xiii) any rights by a third party to audit or review any financial. license or
rovalty information. if any, with respect thereto. For purposes of this Section 3.15(n). “Produci”
includes any Product under development. Neither the Company nor any of the Company Subsidiaries
has been subjected to an audit of any kind in connection with any license or other Contract pursuant 1o
which the Company or any of the Company Subsidiaries hold rights to any Third-Party Software. nor
received any notice of intent to conduct any such audit. Neither the Company nor any of the Company
Subsidiarics has incorporated into any Product or othenwise accessed. used. modified or distributed any
Third-Party Software, in whole or in part. in a manner that may (1} require any Company Intellectual
Property to be licensed. sold. disclosed. distributed, hosted or otherwise made availabte. including in
source code form and/or for the purpose of making derivative works, for any reason, (2) grant, or
require the Company or any of the Company Subsidiaries to grant, the right 1o decompile. disussemble.
reverse engineer or otherwise derive the source code or underlying structere of any Company
Intellectual Propertv, or (3) limit in any manner the ability to charge license fces or otherwise seek
compensation in connection with marketing. licensing or distribution of any Company Intellectual
Property. and neither the Company nor any of the Company Subsidiaries has any plans to do any of the
foregoing. Scction 3.13(n)(2) of the Company Schedule of Exceptions scts forth a list ot all Persons
providing data (excluding customers providing confidential and proprictary data solcly for use by or on
behalt of such customer) to the Company or any of the Subsidiarics. as well as certain additional
infurmation with respect o cach such Person. All information set forth on Sections 3.} 3(n)(1) and (2}
of the Company Schedule of Exceptions (including the foregoing items (1)-(xii1)) is true and complete.

(o) None of the Company’s or any ot the Company Subsidiaries™ Contracts (including any
Contract for the performance of professional services by or on bebalf of the Company or any of the
Company Subsidiarics) confers upon any Person other than the Company any ownership right.
exclusive license or other exclusive right with respect to any Intellectual Property developed or
delivered in connection witl such Contract.

{p) Section 3.13(p) of the Company Schedule of Exceptions lists all Contracts pursuant to
which the Company or any of the Company Subsidiaries bas any current development or other
protessional services obligations. the rates and pavment terms applicable thereto, and @ summary of the
Company’s and such Company Subsidiaries” remaining commitments and milestones or other delivery
or time for performance requirements thereunder. Neither the Company nor any of the Company
Subsidiartes has entered into any Contract to provide custom coding, new features or lunctionality or
ather custom development with respect to anv Product.

() Neither the Company nor any ot the Company Subsidiaries has (1) wransferred ownership
of. er granted any exclusive license with respect to. any Company Intellectual Property owned or
purported to be owned by the Company or any of the Company Subsidiaries to any other Person or (i1)
granted any customer the right to use any Product or portion thercof on anything other than a non-
exclusive basis or for anything other than such customer’s internal business purposcs.

(r No funding. facilitics or personnel of any cducational institution or Governmental
Authority were used, direetly or mdirectly. to develop or create. in whole or in part, any Company
Intelicctual Property owned or purported 1o be owned by the Company or any of the Company
Subsidiaries. including any portion of a Product. Neither the Company nor any of the Company
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Subsidiarics is or has cver been a member or promoter of, or a contributor to, any industry standards
body or similar organization that could compel the Company or such Company Subsidiary to grant or
offer 1o any third party any license or right o such Company Intellectual Property, Section 3.15(r)(1) of
the Company Schedule of Exceptions sets forth a complete and accurate list ot (1) any and all grants
and similar funding received by the Company or any of the Company Subsidiaries (including their
respective predecessors). including the name of the granting authority and the status and material terms
thereot and (if) any standards bodies or similar organizations of which the Company or any of the
Companv Subsidiaries (or any of their predecessors) has ever been a member, promoter or contributor.
To the Company’s Knowledge. no current or former employee, consultant or independent contractor of
the Company or any ol the Company Subsidiaries who was involved in, or contributed to. the ¢reation
or development of any Company Intellectual Property owned or purported to be owned by the
Companv or any Company Subsidiary has performed services for any Governmental Authority. for a
universitv. college or other educational institution or rescarch center immediately prior to or during a
period of time during which such employee. consultant or independent contractor was also performing
serviees for the Company or any of the Company Subsidiaries. Neither the Company nor any of the
Company Subsidiaries has provided Company [ntellectual Property to any Governmental Authority,
under Contract or atherwise, in any manner that gives such Governmental Authority any additional or
different rights than those contained in the Company’s standard form license terms attached 10 Section
3.5(r)(2) of the Company Schedule of Exceptions.

(s) There 13 no governmental prohibition or restriction on the use of any Company
Intellectual Property owned or purported to be owned by the Company or any of the Company
Subsidiaries in any jurisdiction in which the Company or any ot the Company Subsidiaries currently
canducts or has conducted busincss or on the export or import ot any of the Company Intellectual
Property from or to any such jurisdiction.

(1 Neither the Company nor any of the Company Subsidiarics has ever agreed to indemnity
anv Person for or against any interference. infringement. misappropriation. or other conflict with
respect 10 any of the Company Intellectual Properiy or any Intellectual Property that was formerly
Company Intellectual Propeny.

{u) Section 3.15(u¥ 1) of the Company Schedule of Exceptions lists all Conlracts pursuant
1 which ithe Company or any of the Company Subsidiaries is obligated to provide maintenance.
support or similar services (such Contracts. as supplemented below, are referred to collectively as the
“Maintenance and Support Obligation Agreements™), All of the Maintenance and Support
Obligation Agreements are in all imaterial respects in the form of the agreement identitied as the
Standard Maintenance Agreement set forth on Section 3.15(u}2) of the Company Schedule of
Exceptions. No Maintenance and Support Obligation Agreement obligates the Company, any of the
Company Subsidiaries, Parent, or the Surviving Corporation (or any of their respective Affiliates) after
the Ettective Time 1o provide any improvement, enhancement. change in functionality or other
alleration to the pertormance of any Product, other than error corrections and upgrades #f and when
made available 1o the Company’s customers generallv. The versions of the Products currently
supported by the Company and the Subsidiaries are set forth on Section 3.15(u)(3) of the Company
Schedule of Exceptions. No Maintenance and Support Obligation Agreement obligates the Company or
anv of the Company Subsidiaries to provide maintenance. support or similar services with respect
any third-party Product (including hardware, Software or code). Neither the Company nor any of the
Company Subsidiarics nor any of their Attiliates has granted any other Person the right 1o furnish
support or maintenance services with respect 10 any Products to any other Person. The Company and
cach of the Company Subsidiarics are in compliance with and have not breached. violated or detaulied
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under, or received notice that they have breached. violated or defaulted under any of the terms or
conditions of anv Maintenance and Support Obligation Agreement. The level of statfing and resources
provided currently by the Company and the Company Subsidiaries for the provision of maintenance.
support and similar services is sufficient to comply with all obligations arising under cach Maintenance
and Support Obligation Agreement. Section 3.15(u)(3} of the Company Schedule of Exceptions sets
forth each Person (including any customer or partner) that is party to an active Maintenance and
Support Obligation Agreement and sets furth: (i) the name of such Person, (ii) the Maintenance and
Support Obligation Agreement(s) for such Person and (iii) the annualized support contract value under
such Maintenance and Support Obligation Agreement(s) expressed in the local currency under the
Maintenance and Support Obligation Agreement.

(V) Section 3.15(v) of the Company Schedule of Exceptions sets forth a list ot all Third-
Party Mardware. either as set forth in one or more bills of maierials, or in a list. setting forth for cach
such item (i) the name and version of such item, (ii) the name of the owner. supplier and/or licensor of
such item, (iif) all licenses and other Contracts pursuant to which the Company or any of the Company
Subsidiarics holds or obtains rights to such item, (iv) the Product(s). including version numbers. to
which such item relates, if any. (v) a deseription ot the nature and {unction of such item. (vi} whether
such item is used internally by or on behalf of the Company or any of the Company Subsidaries. (vii)
whether such tiem is distributed by or on behalt of the Company or any of the Company Subsidiaries
(whether on a standalone basis or as an integrated. embedded or bundled component). (vin) whether
such item is hosted. co-located, or used in connection with hosting. service burcau or in any similar
manner by or on behalt of the Company or any of the Company Subsidiaries (whether on a standalone
basis or as an integrated, embedded or bundled companent). (ix) whether the Company or any of the
Company Subsidiarics permits any third party to host. co-locate. or use in connection with hosting.
service bureau or in any similar manner such item {whether on a standalone basis or as an integrated.
embedded or bundled component). (x) whether such item has been moditied by or on behalt of the
Company or any of the Company Subsidiaries, (xi} whether such item is used by or on behalf of the
Company or any of the Company Subsidiarics to design. assemble or test any Product or generate codve
or other material. and if so. a description (consistent with the disclosure requirements under clauses (vi
through (x) above) of the use. modification, hosting and/or distribution ot'such gencrated ¢ode or other
maicrial; (xii) a summary of the Company’s and the Company Subsidiaries” payment history in respect
of such item. as well as a summary of anticipated future pavments in respect of such item, including
license fees. renewal fees. maintenance fes. support fees and royalties; (xiii) whether such item is
used. held for use or required (or generates code or other material that is used. held for usc or required)
10 satisty anv ebligation under anv Maintenance and Support Obligation Agreement: (xiv) any rights by
a third party o audit or review any fianeial, license or royalty information, if any, with respect theretor
(xv) whether such item is sole or single sourced and an assessment of the difficulty ot replacing the
e {xvi) a description of the impact on the business of the Company if the Company and the
Company Subsidiaries could no longer use. access or provide such item to any third party: (xvii)
whether the Company or any of the Company Subsidiaries has received any notice of planned end-of-
life in connection with such item: and (xviit) whether there have been any quality failures in connection
with such item during the past twelve (12) months. and if so, a description of such failures and the
scope of impact. remedial steps taken and planned and current status. For purposes of this Scction
3.15(v}. "Product” includes any Product under development. Nerther the Company nor any ot the
Companv Subsidiaries has been subjected to an audit of any kind in connection with any license or
other Contract pursuant to which the Company or any of the Company Subsidiarices hold or obtain
rights to any Third-Party Hardware, nor received any notice of intent to conduct any such audit. All
information set forth on Section 3.13(v) of the Company Schedule of Exceptions (including the
foregoing items (1)-(xviin)) is truc and complete.
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(w)  The Products that have been commercially released operate and perform materially in
accordance with their respective warranty documentation and otherwise as required by the Company
and the Company Subsidiaries in connection with their business. [n the past three (3) years. there has
been no failure or breakdown of any material Company Technology or Products that has resulied in o
material disruption or material interruption in the operation of the business of the Company or any
Company Subsidiary. Each of the Company and the Company Subsidiaries has implemented
commercially reasonable backup and disaster recover technology and programs consistent with
industry practices and Contracts to which it is a party.

{x) All services provided by the Company or any of the Company Subsidiarics 1o any third
Person (“Services”) were performed in conformity with the terms and requirements ot all applicable
express and implied warranties. all applicable services Contracts and in all material respects with all
applicable Laws. There is no claim pending or. to the Company’s Knowledge. threatened against the
Company or any of the Company Subsidiarics relating to any Services or services Contract and. to the
Company’s Knowledge. there is no reasonable basis for the assertion of any such claim. Section
3.15(x) of the Company Schedule of Exceptions sets forth all Contracts that obligate the Company or
any of the Company Subsidiaries to provide Services atier the Agreement Date (the “Services
Agreements™), whether any Services Agreement contains any fixed price. maximum fee. cap or other
provision that provides for payment other than on an unrestricted “time and materials™ basis. the
applicable fee and rate structure and pavment terms for Services provided thereunder, a summary of the
Company's and such Company Subsidiaries” remaining commitments and milestones or other delivery
or time for performance requirements thercunder. and w the extent such Services Agreement contaims i
fixed price provision, the Company’s budgeted expense to fully perform and complete its obligations
thereunder, Neither the Company nor any of the Company Subsidiaries is party io or is bound by any
“Juss contract” or other Contract (a “Loss Contract™) where the expected cost to complete the Contract
exceeds cither (1) the fees and paviments to be received pursuant o such Contract or (i1) the Company’'s
budgeted expense with respect thereto, and there is no reasonable basis to conclude that any Contract
will become a Loss Contract.

{v) Section 3.13(v) of the Company Schedule of Exceptions identifies all Open Source
Materials used in any Products or is distributed with or used in the development of Products or from
which any Preduct is derived. describes the manner in which such Open Source Materials are used
(such description shall include whether (and, if so, how) the Open Source Materials were modified
and/or distributed by the Company or any of the Company Subsidiaries) and identifies the licenses
under which such Open Source Materials were used. Section 3.15(v) of the Company Schedule of
Exceptions also identifies and describes the Products to which cach such item of Open Source
Materials applics. The Company and cach of the Company Subsidiaries are in material compliance with
the material terms and conditions of all licenses for the Open Source Materials. Neither the Company
nor any of the Company Subsidiarics has (i) incorporated Open Souree Materials into, ur combined
Open Source Materials with, the Products. (ii) distributed Open Source Materials in conjunction with
anv Products or (ii1) used Open Source Materials, in such a way that, with respect to clauses (1). (i) or
(111), creates obligations for the Company or any of the Company Subsidiaries with respect o any
Company Intellectual Property or grant to any third party any rights under any Company Intellecual
Property that require, as a condition of use, modification and/or distribution of Products that other
Sottware incorporated into. derived from or distributed with such Open Source Materials be (A)
disclosed or distributed in source code form, (B) be licensed for the purpose of making derivative
works or (C) be redistributable at no charge. No Product contains. is derived from. is distributed with,
or is being or was developed using Open Source Materials that is licensed under any terms that
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otherwise impose any other material limitations, restriction or condition on the right or ability of the
Company to use or distribute any Product or to enforce Company Intellectual Property.

(z) Seciion 3.15(z) ot the Company Schedule of Exceptions contains a correct. current, and
complete list of all social media accounts used by the Company or any Company Subsidiary in the
conduct of the business of such Persons. The Company has provided Parent with all user names and
pusswords associated with the social media accounts. The Company and Company Subsidiaries have
complicd with all terms of usc. terms of service. and other Contracts and all associated policies and
suidelines relating 10 its use of any social media platforms, sites. or services in the conducet of the
business of the Company and is Attiliates (collectively, “Platform Agreements™). There are no legal
actions. audits. or investigations setiled, pending. or threatened alleging any breach or other vielation of
any Platform Agreement by the Company or any Company Subsidiary.

Section 3.16  Restrictions on Business Activities. There 1s no Contract or Order to which the
Company or any Company Subsidiary is a party or otherwise binding upon the Company or any
Company Subsidiary that has or may reasonably be expected to have the ctfect of prohibiting. Hmiting.
restricting, or impairing in a material respect any business practice of the Company or any Company
Subsidiary. any acquisition or disposition of material property (tangible or intangible) by the Company
or any Company Subsidiary. the conduct of business by the Company. as currently conducted. or
otherwise limiting in a material respect the freedom of the Company or any Company Subsidiary 1o
engage in any line of business or to compete with any Person.

Section 3.17  Product Claims.

(a) The Company has delivered to Parent an accurate form of the Company’s customer
agreements which coniain tvpical customer warranties with respect to the Company’s products and
services and the products and services of any of the Company Subsidiaries. There have not been any
material deviations from such warranties and none of the employees or agents of the Company or any
Company Subsidiary (i) is authorized w undertake obligations to any customer or Person which
expands such warranties, or (1) to the Company’s Knowledge. has made any oral warranty with respect
to such products or services of the Company or any Company Subsidiary.

{b) Other than warranty claims tor individual Products in the ordinary course of business.
none of the Company or any Company Subsidiary has received notice el any claim or complaint or
indicating an intention on the part of any Person to bring any claim or complaint. and no claim or
complaint has been made by any Person or is otherwise pending before any Governmental Authority.
with respeet to any Products (including with respect to any delay. defect. deficiency. or quality) or with
respect to the breach of any Contract under which such Products have been licensed, supphied, made
available. or othenwise provided. Each Product has been and is in conformity with all applicable
contractual commitiments. warrantics. and specifications in all material respects. and with all applicuble
Laws and does not contain any disabling codes or virus. or matenial bugs or defects that cannot
reasonably be corrected in the ordinary course of business.

Section 318 Privacy and PData Protection.

(1) Each ot the Company and the Company Subsidiaries has complied in all material
respects with all applicable international. federal. state. and local laws, rules, regulations, dircetives and
governmental requirements relating in any way to the availability, integrity, sccurity, privacy. or
contidentiality of Personal Data (collectively, “Privacy Laws™), including the Health Insurance
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Portabitity and Accountability Act of 1996 as amended and all implementing regulations and including
with respect to the privacy of Company employees and ot users of the Company’s and the Company
Subsidiarics’ Products. services, and websites. For purposes of this Section. "Personal Data™ means
anv intormation relating to an identificd or identifiable individual, whether such data is in individual or
aggregate form and regardless of the media in which it is contained: and “Process™ or “Processing”
means any operation or sct of operations performed upon Personal Data or confidential information.
whether or not by automatic means, such as creating, collecting, procuring. obtaining, accessing.
recording, organizing. storing, adapting. altering. retrieving, consulting. using or disclosing,
disseminating or destroying the data.

(b) Each of the Company and the Company Subsidiaries have implemented and maintain a
comprehensive written enterprise privacy and data protection program (a “Data Protection Program”
or the “Data Protection Programs.” as appropriate) that complics with all Privacy Laws and
incorporates industry best practices. All Data Protection Programs comply with all Privacy Laws and
include appropriate administrative, technical, and physical safeguards designed to (i) ensure the
availability, integrity, security. privacy. and confidentiality of Personal Data and confidential
information. (i) protect Personal Data and confidential information against any anticipated threats or
hazards to the availability, integrity, sceurity, privacy, and confidentiality of Personal Data and
contidential information. and (iii) protect against any actual or suspected unautherized Processing. loss,
disclosure, or acquisition of or access 1o any Personal Data or confidential information (a “Data
Security Incident™). At a minimum. the Data Protection Programs include the following safeguards:
Regular comprehensive vulnerability assessments and penctration testing and appropriate adjustments
1o the Data Protection Programs in light of those tesis and assessments: appropriale securc access
controls: appropriate authentication controls: periodic risk assessments and appropriate adjustiments to
the Data Protection Programs in light of those assessments: appropriate training and awareness
programs: appropriate encryption of data in transit and at rest: sceure disposal of Personal Data and
confidential information: and appropriate facility security measures.

(¢} Neither the execution and delivery of this Agreement nor the consummation of any
transaction contemplated by this Agreement will cause the Company or any Company Subsidiary to
violate anv Privacy Law

(d) Each of the Company and the Company Subsidiaries complies in all respects with, and
neither the execution and delivery of this Agreement nor the consunyimation of any transaction
contemplated by this Agreement will cause the Company or any Company Subsidiary to violate or fail
1w adhere w (i) alt Contracts to which the Company or any Company Subsidiary is a party that address
the Processing, availabilitv, integrity, security, privacy, or confidentiality of Personal Data or
confidential information. (i) all representations made to consumers. emplovees. and other persons
relating in any way to the availability, integrity, security, privacy. or confidentiality of Personal Data.
and (iii) all published privacy policies and internal privacy policies, terms of use, and guidelines.

() Since January b, 2012, (i) there has been no loss. damage. thefi. breach or unauthorized
or accidental access, acquisition. use. disclosure or other Data Security Incident involving Personal
Data or confidential information maintained by or on behalt of the Company or any Company
Subsidiary, nor any complaints or claims asserted by any Person (including any Government Authority)
related to the Processing of Personal Data or confidential information by the Company or any Company
Subsidiary or by another Person (including any Company or Company Subsidiary vendor) Processing
Personal Data or confidential information on behalf of the Company or any Company Subsidiary, and
(1) there has been no legal procecding brought by any Person that any product or serviee of the
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Company or any Company Subsidiary was the cause of. or a contributing cause ol or facilitated. any
Data Security Incident involving Personal Data or confidential information maintained by any other
Person. nor a legal proceeding brought by any Person that the Company or any Company Subsidiary
was otherwise liable for any Data Security Incident or violation of any Privacy Law. Fach of the
Company and the Company Subsidiaries has made all necessary disclosures to. and obtained any
necessary consents from, users. cusiomers, employees. contractors. and other Persons as required by
applicable Privacy Laws, and has filed any required registrations with the relevant data protection
authorities.

(1) The Company’s and the Company Subsidiarics’ information technelogy hardware and
Sottware does not (i) contain any defect, valnerability, or error (including any defect, vulnerability. or
error relating 1o or resulting {rom the display, manipulation, Processing, storage. transmission. or use of
any data) that materially adversely affects Personal Data or confidential information or the use.
functionality, or security, or performance of the Company’s or the Company Subsidiaries” information
technology hardware and Software: (i) fail 1o materially comply with any applicable warranty or other
contractual commitment relating to the Personal Data or confidential information or the usc.
functionality. security, or pertormance of the Company’s ur the Company Subsidiaries™ information
technology hardware and software; or (iii) contain any malicious code designed or intended to perform
any of the following functions: { 1) disrupting. disabling. harming or otherwise impeding 1n any manner
the operation of. or providing unauthorized access to, a computer system or network or other device: or
(2) damaging, destroving. disclosing. or misusing any data {including Personal Data and confidential
information} or file. The Company and all Company Subsidiarics maintain appropriaie satcguards
designed 1o prevent occurrence of the defects. vulnerabilities, errors, mahicious code. and
noncompliance referenced in the preceding sentence.

Section 3.19  Tax Matters.

{a) The Company and cach of the Company Subsidiaries (1) have timely filed (luking into
account anv extensions of time in which 1o file properly requested from and granted by a Governmental
Authority) all Tax Returns and att such filed Tax Returns are true. correct and complete in all respects
and were prepared in compliance with all applicable Laws and (ii) have timely paid, or have adequatelv
reserved (in accordance with GAAP) on the most recent financial statements contained in the Financial
Statements for the payment of., all Taxes required to be paid (in addition to any reserve tor deferred
Taxes to reflect timing differences between book and Tax items or carryforwards) for all Taxable periods
and portions thercof through the Company Balance Sheet Date and since then. the Company and the
Company Subsidiaries have not incurred any liability for Taxes (i) from extraordinary gains or losses
within the meaning of GAAP, (ii) outside the ordinary course of business consistent with past practice.
ar (ii1) otherwise inconsistent with past custom and practice.

(b) No deficiencies for any Taxes have been asserted in writing or assessed m writing, or 1o
the Knowledge of the Company. proposed. against the Company or any of the Company Subsidiarics
that arc not subject 10 adequate reserves on the Financial Statements as adjusted in the ordimary course
of business consistent with past practice through the Effective Time, nor has the Company or any of the
Company Subsidiarics executed any waiver of any statute of limitations on or extending the period tor
the assessment or collection of any Tax. There are no Liens (other than Permitted Liens) on any of the
asscts of the Company or the Company Subsidiaries tfor Taxes. No power of attorney granted by the
Company or any of the Company Subsidiaries with respect to any Taxes is currently in foree.
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(c) No audit of unv Tax Return or Taxes of the Company or any of the Company
Subsidiarics is presently in progress. nor has the Company or any ot the Company Subsidiaries been
notified in writing of any request for such an audit.

(d) Neither the Company nor any of the Company Subsidiaries has participated. been a
party to, or a material advisor with respeet 1o a “repurtable transaction”™ within the meaning of Code
Section 6707A(¢)(1) or U.S. Treasury Regulation § 1.6011-4(b)(1} (or any similar provision of the Tax
Laws ot any other jurisdiction).

(c) No extension of time within which to {ile any Tax Return required to be filed by the
Company or any of the Company Subsidiarics is currently in cffect.

(H No action. suit. investigation, claim or assessment is pending or to the Compiny's
Knowledge threatened with respect to Taxes for which the Company or any of the Company
Subsidiarics may be liable.

(g) No unresolved claim has been made by a Governmental Authority i a jurisdiction
where the Company or any Company Subsidiary does not pay Taxes or file Tax Returns asserting that
the Company or anv Company Subsidiary, respectively. is or may be subject to Taxes assessed by such
jurisdiction and. to the Company’s Knowledge, no basis exists lor such a claim.

{h) Neither the Company nor any Company Subsidiary is bound by any Tax indemnity. Tax
sharing agreement or Tax allocation agreement or arrangement or any similar agreemeni with respect 1o
Taxes. nor is there any other reason, as transferee or successor, by operation of Law or otherwise, that
the Company or any of the Company Subsidiarics will have. as of the Closing Date, any liability for
Taxes of uny other entity.

(i) There are no Tax rulings, requests for rulings, private letter rulings. iechmceal advice
memoranda, similar agreement, or closing agreements relating to Taxes for which the Company or any
Company Subsidiary is reasonably expected to be Table that would reasonably be expected to atfect the
Company’s or anv Company Subsidiary’s lability for Taxes for any taxable period ending after the
Closing Date.

() Neither the Company nor any of the Company Subsidiaries will be required 1o include or
accelerate the recognition of anv item in income, or exclude or defer any deduction or other tax
benefit. in cach case in any taxable period (or portion thereof) after Closing, as a result ol any change in
method of accounting, closing agreement (including a “closing agreement” under Section 7121 of the
Code). intercompany transaction. istallment sale or open transaction disposition governed by Scction
453 of the Code (or any similar provision of state. local. or foreign Law). the receipt of any prepuid
amounlt, or clection pursuant to Scction 965(h) of the Code, in vach case. made. taken, or entered mto
prior 1o or in connection with Closing. The Company does not have any “long-term contracts™ that are
subject to a method of accounting provided for in Section 466 of the Code. The Company has not made
an clection (including a protective clection) pursuant to Section 108(1) of the Code.

k) All Faxes that the Company or anv Company Subsidiary is required by Law or Contract
to withhold or to collect from cach payment made to any emplovee. contractor, consultant, sharcholder
or other person have been duly withheld and collected and have been duly and timely paid to the
appropriate Governmental Authority. The Company and the Company Subsidiaries have complied with
all record keeping and reporting requirements in connection with amounts paid or owing 1o any
emplovee. independent contractor, creditor, shareholder or other Person.
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) Neither the Company nor any Company Subsidiary is or has been a member of any
consolidated. unitary. combined or affiliated group within the meaning ot Section 1504 of the Code {or
any similar provisian of Law relating 1o Taxes} nor has any liability for Taxes of any Person (other thin
the Company or any of the Company Subsidiarics) under U.S. Treasury Regulaiion § 1.1502-6 (or any
comparable provision of Law relating to Taxes).

(m)  The Company is a resident for Tax purposes of its country of incorporation. organization
or formation, and is not subject to Tax in any jurisdiction other than its country of incorporation.
organization or formation by virtue of having employcees, a permancat establishment, any other place of
business in such jurisdiction or by virtue of excreising management and control in such jurisdiction.

{(n) Neither the Company nor any Company Subsidiary has been at any time a “United
States real propenty holding corporation™ for purposes of Seciions 897 and 1445 of the Code.

(o) During the last three (3) vears. neither the Company nor any Company Subsidiary has
been a “distributing corporation” or a “controlled corporation” in a distribution intended 1o qualify
under Section 353 of the Code (or anv similar provision of Law relating to Taxes).

(p) All Taxes that the Company or any of the Company Subsidiaries is required by Law or
Contract to collect or assess from cach payment received by a customer or other Person have been duly
assessed or collected and have been duly and timely paid to the appropriate Governmental Authority.
The Company and the Company Subsidiaries have complied with all record keeping and reporting
requirements in connection with such amounts.

{q) Without regard to this Agreement, neither the Company nor any of the Company
Subsidiaries has undergone an “ownership change™ within the meaning of Section 382 of the Codc.

Scction 3.20 Emplovee Plans.

(a) Section 3.20(a) of the Company Schedule of Exceptions sets forth & complete and
accurate list of cach (i) “employee benefit plan™ (as defined in Section 3(3) of ERISA). whether or nat
subject to ERISA and (i1) other bonus, commissions. stock option. restricted stock unit, stock purchase
or other equity-based. benefit. incentive compensation. profit sharing. savings. pension. retirement.
disability. vacation (entitlement and accrual), sick days (entitlement and accrual). deferred
compensation, severance. termination, retention. change of conirol. golden parachute. vacation, meal
subsidies. dependent care, medical care. employvee assistance program, education or tuition assistance.
weltare, or post-employment welfare plan. program, agreement. contract, policy or arrangement ardl
cach other matertal employee benetit plan, program. agreemeni, contract, written and unwritten policy
or hinding arrangement (whether or not in writing) maintained or contributed to by the Company or any
of the Company Subsidiarics or any other trade or business (whether or not incorporated) that is treated
as a single emplover with the Company or any of the Company Subsidiaries under Scction 414(b). (¢).
{(m) or (0) of the Code or Sections 4001(a) (14) or 4001(b) (1) of ERISA (an "ERISA Affiliate™). or
with respect to which the Company or any ERISA Affiliate has any Liability (the "Material Employee
Plans™ and. together with any other material employment agreement with respect to which the
Company or one of the Company Subsidiaries is a party, the "Employee Plans™),

{b) With respect to each Emplovee Plan, to the extent applicable, the Company has made
available to Parent prior o the date hercofl complete and accurate copics of (i) cach Employee Plan: (in)
the three most recent annual reports on Form 5500 required to have been Niled with the IRS for cuch
Employee Plan. including all schedules thereto: (i) the most recent determination letter or opinion
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letter, if anv. issued by the IRS for any Employee Plan that is intended 10 qualify under Section 401(a)
of the Code: (iv) the plan documents, summary plan deseriptions and any amendments thereto. or a
written description of the terms of any Emplovee Plan that is not in writing: (v) all material
communications provided to Employee Plan participants: (vi) any notices to or from the IRS or the
United States Department of Labor relating to any compliance issues in respect of any such Emplovee
Plan: (vii) any related trust agreements. insurance contracts, insurance policics or other documents of
any funding arrangements: (viii) with respect to each Employee Plan thai is maintained in any non-U.S.
jurisdiction. to the extent applicable. (A} the most recent annual report or similar compliance
documents required to be filed with any Governmental Authority with respect to such plan and (1B3) any
document comparable 1o the determination letier reference under clause (iii) above issued by a
Governmental Authority relating to the satistaction of’ Law necessary to obtain the most favorable tax
treatment; and (ix) all related custodial agreements, trust agreements, insurance policies {including
fiduciary liability insurance covering the fiduciaries of the Employvee Plan). adiministrative services and
similar agreements. and investment advisory or investment management agreements. if any.

() No Material Emplovee Plan is (i) a “defined benefit plan™ (as defined in Section 3(33) of
ERISA). whether or not subject 10 ERISA: (ii) a "multiemployer plan™ (within the meaning of Scction
4001(a)3) of ERISAY): (iti) a “muliiple emplover plan”™ (as defined in Scection 4063 or 4064 of ERISA):
or {iv) subject to Seetion 302 of ERISA. Scction 412 of the Code or Title 1V of ERISA. Nonc of the
Company. any of the Company Subsidiaries, any officer of the Company or any of the Company
Subsidiaries or anv ol the Emplovee Plans which are subject to ERISA, any trusts created ihereunder or
any trustee or administrator thereof, has engaged in a non- exempt “prohibited transaction™ {(as such
term is defined in Scetion 406 of ERISA or Section 4975 of the Cede) or to the Knowledge of the
Company. any other breach of fiduciary responsibility that would reasonably be expected to subject the
Company. anv ERISA Affiliate or any officer of the Company or any of the ERISA Athliaies to any
material tax or penalty on prohibited transactions imposed by such Section 4975 of the Code or to any
liabilitv under Scction 409 or 502 of ERISA.

(d) Fach Material Employee Plan has been maintained, operated and administered in
compliance in all material respects with its tenms and with all applicable Law including the applicable
provisions of ERISA and the Code. All coniributions, premiums or other payments that are duc have
heen paid on a timely basis with respect to cach Employvee Plan.

() There are no Legal Proceedings pending or. 1o the Knowledge of the Company.
threatened on behalt of or against any Emplovee Plan, the assets of any trust under any Employvee Plan.
or the plan sponsor. plan administrator or any fiductary or any Employee Plan with respect to the
administration or operation of such plans. other thun (i} routine cluims for benefits that have been or are
being handled through an administrative cloms procedure: and (i) Legal Proceedings that have not
resulted in and would not reasonably be expected to resutt ing individually or 1 the aggregate, material
Liabilitics 10 the Company and the Company Subsidiaries (iaken as a whole),

() With respect to cach Employee Plan that is a “welfare benctit plan™ within the meaning
of Section 3{1) of ERISA (i) no such Emplovee Plan provides (or could require the Company or any of
the Company Subsidiarics to provide) post-emplovment welfare benefits to former emplovees of the
Company or its ERISA Affiliates, other than pursuant 1o Section 4980B of the Code or any similar
Law; (ii) no such Employee Plan 1s unfunded or funded through a “welfare benetits fund™ (as such term
is defined in Section 419(¢} of the Codce): (iit) cach such Employee Plan that is a “group health plan™
(as such term 15 defined in Section 3000(b)(1) of the Code). complies with the applicable requirements
of Scetion 4980B(1) of the Code: and (iv) each such Employee Plan (including any such Employee Plan
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covering retirees or other former emplovees) may be amended or terminated without material liability
to the Company and the Company Subsidiaries on or at any time after the Effective Time.

(1) Each Material Employee Plan that is intended 1o be “qualificd” under Section 401 of the
Code may relv on a prototype opinion letter or has received a favorable determination letter from ihe
IRS 1o such cftect (or there remains sufficient time for the Company of the Company Subsidiarics to
file an application for such determination letter from the [RS) and no such determination letier opinion
has been revoked nor. to the Knowledge of the Company, no material fact, development or event has
occurred or exists since the date of such determination or opinion leter that would reasonably be
cxpected to adversely affect the qualified status of any such Material Employee Plan, nor has any such
Malerial Emplovee Plan been amended since the date of its most recent determination or opinion fetter
or application therctor in any respect that would adversely affect its qualification or materially increase
its costs since the beginning of the most recent plan year.

(h) Other than payments that may be made to the Persons listed in Section 3.20(h) of ihe
Company Schedule of Exceptions (the “Primary Company Executives™), any amount or other
entitlement that could be received (whether in cash or property or the vesting of property) as a result of
the Transactions (alone or in conjunction with any other event, including any termination of
emplovment) by any current or former emplovee. officer, director or other service provider of the
Company or anv ol its Affiliates under any employment. severance or lermination agreement. other
compensation arrangement or Employee Plan or otherwise: (i) would not be characterized as an "excess
parachute payment” (as defined in Section 280G (b)(1) of the Code) (a. "280G Payment™) and would
not result in the imposition of an excise Tax under Section 4999 of the Code: and (1) would not be
subject to any deduction limitaiion under Section 162(m}) of the Code. The Company is not a party (o,
nor is it otherwise obligated under. any contract, agreement, plan or arrangement that provides tor the
vross-up of any Tax. including any excise Tax imposed by Scction 4999 or 409A of the Code. Lach
Emplovee Plan that is a “non-qualified deferred compensation plan™ (as such term is defined in Section
409A(d) 1) of the Code and the applicable guidance issued thereunder). has been maintained. in form
and operation in compliance with the requirements of Section 409A of the Code and applicable
guidance issucd thereunder,

n Neither the execution or delivery by the Company of this Agreement and the Ancillary
Agreements to which itis a party nor the consummation by the Company of the Transactions {alone. or
in conjunction with any other event, including any termination of employment) will (i) result in any
pavment or benefit becoming due or payable, or required to be provided. to any current or former
cmployee. officer. director or other service provider of the Company or any of the Company
Subsidiaries: (i1) increase the amount or value of any benefit or compensation otherwise payable or
required to be provided to any such current or former employee, officer. director or other service
provider: (ii1) result in the acceleration of the time of payment. vesting, forfeiture or funding ol any
such benefit or compensation; or (iv) result in any breach or violation of. or a default under. or Tt the
Company’s right to amend. modity or terminate. any Employee Plan.

()} Each Emplovee Plan that is a “nonqualified deferred compensation plan™ (as defined
under Section 409A(d)(1) of the Cede) has been operated and administered in compliance with. and 1s
in documentary compliance with, Section 409A of the Code and the applicable treasury regulations and
other officiat guidance promulgated thereunder. No compensation payable by the Company or any of
the Company Subsidiarics has been reportable as nonqualified deferred compensation in the gross
income of any individual or entity, and subject 1o an additional tax, as a result ot the operation off
Section 409A of the Code.
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(k) Fxcept as required by applicable Law or the terms ol any Employee Plans as in effect on
the date hereof, neither the Company nor any of the Company Subsidiaries has any plan or comimiument
to wmend in any material respeci or establish any new Employee Plan or to continue or maierially
increase any benefits under any Emplovee Plan.

1)) Each Emplovee Plan 1o which the Patient Protection and Affordable Care Act and its
companion bill, the Health Carc and Education Reconciliation Act of 2010 (vollectively, the "ACA™)
applics is in compliance in all respects with ACA. and the rules and regulations promulgated
thereunder and no federal income Taxes or penalties have been imposed or are due for noncompliance
with ACA or for failure to provide mininum coverage to employees

Section 3.21  Labor and Emplovment Matters.

{a) Attached hereto as Section 3.21(a) of the Company Schedule of Exceptions is a list
identifving all emplovees of cach of the Company and the Company Subsidiaries (including any
employee who is on a leave of absence of any nature) (collectively, the "Company Employees™).
which list correctly reflects, in all material respects. the following information regarding cach Company
Emplovee: name: job title: date of hire: emplover: primary work location: current salary and any other
forms of compensation pavable . including compensation payable pursuant 1o benus. deferred
compensation or commission arrangements: full-time or part-lime status: exempt or non-exempt siatus
under the Fair Labor Standards Act; vacation entitlement and accrued vacation or paid time-off
balance: travel and/or car allowance: sick leave entitlement and acerued sick leave balance: and
recuperaiion pay entitlement and acerval, pension entitlements and provident funds (including
manager’s insurance. pension fund. education fund and health fund). their respective contribuiton rates
for cach companent {(e.g., severance component, pension savings and disability insurance) and the
salarv basis for such contributions. severance entitlements. an indication ot whether such arrangement
has been applied to such person from the commencenient date of their employment and on the basis of
their entire salary including other compensation (e.g.. commission): and it such Company Employee 1s
on a leave of absence. the tvpe of leave (c.g., disability. workers compensation, military. family.
medical or other leave protected by applicable Law) and the anticipated date of return to service.
provided that, 10 the extent applicable privacy or data protection Laws would prohibit the disclosure of
certain Personal Data without the individual s consent, Scetivn 3.2 1(a) ol the Company Schedule of
Exceptions shall specify such legal prohibition and shatl provide such information in de-identified form
in compliance with applicable Laws, Other than as required by Law, no Company Employee is entitled
to additional material benefits bevond those set forth on Section 3.2 1{a)_of the Company Schedule ot
Exceptions. Other than in the ordinary course of business, no commitment, promise or undertaking has
been made by the Company or any Company Subsidiary with respect 1o any change in the
compensation payable to any Company Employee in the last one hundred eighty (180) days.

(b All of the Company Employees (including any Company Employcees with an
emplovment Contract) are terminable at will, To the Knowledge of the Company. no ofticer, Key
Zmplovee or group of Company Emplovees intends to terminate his, her or their employment with the
Company or the applicable Company Subsidiary. nor has any such officer, Key Employvee. or group of
Company Employees threatened or expressed any intention to do se. To the Knowledge of the
Company. no officer, dircctor. Company Emplovee, or independent contractor of the Company, or any
Company Subsidiary is in material violation of any term of any employment. consulting. independent
contractor. non-disclosure. non-competition. inventions assignment, or any other contract with a former
employver or service recipient relating to the right of any such oftficer. director. Company Lmplovee, or
independent contractor to be employed or engaged by the Company or any Company Subsidiary
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because of the nature of the business conducted or proposed 1o be conducied by the Company or any
Company Subsidiary or because ol the use of trade seerets or proprictary information of others.

(c) Neither the Company nor any of the Company Subsidiaries is. nor has been within the
immediately preceding five (3) years, a party 1o any collective bargaining agreement. works counctl
agreement, workforee agreement or labor union Contract applicable 1o any Company Emplovees. To
the Knowledge of the Company. (i} no Company Employees are represented by any labor union. labor
organization. works council. worker center or other representative body in connection with their
employment by or service 1o the Company or the Company Subsidiaries. and (it) there 1s no
organizational effort presently being made or threatened by or on behalf of any labor union. labor
organization. works council. worker center or other representative body with respect to the Company
Iimplovees. In the immediately preceding five {5) vears. there has been no strike. slowdown, work
stoppage. lockout or other material disruption of labor peace in connection with any of the Company
Emplovees. No consent of any labor union is required to consummate the Merger or the Transactions.
There is no obligation o inform, consult or obtain consent, whether in advance or otherwise, of any
works council, emplovee representatives or other representative bodies in order lo consummate the
Merger or the Transactions.

(d) LEach ot the Company and the Company Subsidiaries has complied in all material
respects with applicable Laws and Contracts relating to the employment of labor, emplovment
practices. and terms and conditions of employment. including but not limited to applicable Laws
regarding minimum wage. overtime compensation. payment of wages, days of work and rest. leaves of
absence. vacation or sick pay. employment discrimination. disability accommodation. workers’
compensation, harassment, immigration, and occupational health and safety. Neither the Company nor
any of the Company Subsidiaries has engaged in any unfair labor practice or other unfawtul
emplovment practice. and there are no complaints. claims, charges or investigations ot any unfuir lubor
practice or other unlawtul emplovment practice pending or. to the Knowledge of the Company.
threatened or planned, against the Company or any of the Company Subsidiaries before the Nationat
[Labor Relations Board. the Equal Employment Opportunity Commission, any state or federal
Department of Labor. the Occupational Safety and Health Administration. or any other Governmental
Authority. There are no controversies pending or threatened between any of the Company or the
Company Subsidiaries. on the onc hand. and any of the current or former Company Emplovees or other
service providers, on the other hand. which controversies. individually or in the aggregate. would
reasonably be expected to have a Company Material Adverse Effect,

{c) Within the past five (5) years, netther the Company nor any Company Subsidiary has
implemented any mass lavofT. plant closing, or other termination of employees that could trigger
obligations under the Worker Adjusiment and Retraining Notification Act ("WARN Act”) or any similar
siate or local Taw.,

(N Notwithstanding and without limiting the foregoing clauses of this Section 3.21:

(i) The Company and any Company Subsidiaries’ obligations to provide statutory or
contractual severance pay are fully funded by the Company or the Company Subsidiaries (through
insurance or otherwise), or a book reserve account has been established (in cach case sufticient o
procure or provide for the acerued benefit obligations in accordance with U.S. GAAP).

(1) All amounts that the Company or any Company Subsidiary is legally or
contractually required either (1) to deduct from the Company Employees™ compensation or to transfer
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to such Company Emplovees’ pension or provident, life insurance. incapacity insurance. continuing
cducation fund or other similar funds or (2) to withhold from the Company Employces’ compensation
and benefits and 1o pay to any Governmentad Authority as required by applicable Law have. i cach
case, been duly deducted. ransterred. withheld. paid and reported in all respecets.

(i) Neither the Company nor any Company Subsidiary has engaged any employees
or independent contractors whose employment would require special licenses. permits or other
authorization ot a Governmental Authority.

(iv) There are no material unwritten policies. practices or customs of the Company or
anv Company Subsidiary which, by extension. could reasonably be expected to entitle employvees 1o
material benefits in addition to what they are entitted by Law or Contract (including. without limitation,
pnwritien custonts or practices concerning bonuses, the pavment of severance pay when itis not legatly
required. prior advance notice periods and acerued vacation days), other than those included in the
Plans. To the Knowledge of the Company. and there are no customs or customary practices regarding
emplovees that could be deemed to be binding on the Company or any of the Company Subsidiarics.

(2) Each person who has performed serviees for the Company or a Company Subsidiary in
the preceding tive {3) vears and who has been treated as an independent contractor (whether referred o
as independent contractor, consultant, sub-contractor. treclancer. or any other title) has been properly
classitied as such for purposcs of the Code and all other applicable Laws. Neither the Company nor any
Company Subsidiary has incurred, and to the Knowledge of the Company. there exists no
circumstances under which the Company or a Company Subsidiary could incur. any lability ansing
{rom the misclassification of employees as independent contraciors.

(h) In its contracts with its independent contraciors. consultants. sub-contractors and/or
freelancers. the Company has included provisions reasonably designed to protect its rights against
possible claims for reclassification of any of the atorementioned as emplovees of the Company or the
Company Subsidiarics or for entitlement 1o rights of an employee vis-d-vis the Company (or Company
Subsidiary). including but not limited 1o, rights to minimum wages or overtime wages. severance pay.
vacation pay. sick leave. or other employee-related benefits.

Section 3.22  Permits. The Company and the Company Subsidiaries have. sinee Junuary 1. 2012,
complied. and are currently in compliance with, the terms of. and validly hold. all material permits.
licenses. authorizations. consents, approvals and franchises from Governmental Authorities required o
conduct their businesses as currently conducted (“Permits™). Except for matters that have not had and
would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. (i) neither the Company nor any Company Subsidiary has received written notice of
anv Legal Proceeding relating to (1) any actual. alleged. possible or potentiat violaton of, or failure w
comply with. anv term or requirement of any such Permit or (2} any actual, proposced, possible or
potential revocation. withdrawal, suspension. cancellation, termination, nonrenewal or modification of
any such Permit; (i) to the Company’s Knowledge, no event has occurred and no circumstance exists
that (with or without notice or lapse ot time, or both) (1) constitute. or would reasonably be expected to
result in {(direcdy or indircetly), a violation of or failure to comply with, any term or requirenent of any
Permit or (2) would. or would reasonably be expected to, result in (directly or indirectly) the
revocation. withdrawal, suspension, cancellation. termination, nonrenewal or modification of any
Permit: and (iii) all applications required 1o have been filed for the renewal of each Permit have been
duly and timely fited with the appropriaie Governmental Authority, and all other filings required to
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have been made with respect to cach Permit have been duly and tmely made with the appropriate
Governmental Authority.

Scction 3.23  Compliance with Laws; FCPA Matters.

(a) The Company and the Company Subsidiaries are, and have been at all times since
January 1, 2012, in compliance in all material respects with all Laws applicable to the Company and
the Company Subsidiaries or their respective assets. Neither the Company nor any of the Company
Subsidiaries has received any written communication since January 1. 2012 from a Governimental
Authority or any other Person that alleges that the Company or any of the Company Subsidiaries is not
in compliance in any material respect with any Law.

(b) Neither the Company, the Company Subsidiaries nor any of their respective directors.
officers or employees, nor. to the Knowledge ol the Company. any of its agents or distributors or any
other Person acting on behalf of the Company or any of the Company Subsidiarics has. in the course ot
their actions for or on behalf of the Compuny or the Company Subsidiaries. (1) violated or 15 m
violation of any provision of the U.S. Foreign Corrupt Practices Act of 1977 (the "FCPA™). (i1}
violated or is in violation of any apphicable Law enacted in any jurisdiction in connection with or
arising under the OECD Convention Combating Bribery of Foreign Public Officials in International
Business Transactions {the "OECD Convention™). (iii) made. otfered to make, promised to make or
authorized or ratified the payment or giving of. directly or indirectly, any bribe. rebate. payoft.
intluence payment. kickback or other unlaw{ul payment or gift of money or anything ot value
prohibited under any applicable Law addressing matters comparable 1o those addressed by the FCPA or
the OECD Convention implementing legislation concerning such pavments or gifis in any junsdiction
(anv such payment, a “Prohibited Payment”), (iv) to the Knowledge of the Company. been subject to
any investigation by any Governmental Authority with regard 1o any Prohibiied Payment. or (v)
violated or is in violation of any other Laws regarding use of funds for political activity or commercial
bribery.

(<) None of the Company, any of the Company Subsidiarics or. to the Knowledge of the
Company. any director, officer, agent. employee, affiliate or representative of the Company or any of
the Company Subsidiaries is currently the subject or target of any sanctions administered or enforced
by the United States Government, including, without limitation, the U.S. Department of the Treasury s
Oftice of Foreign Assets Control, the United Nations Security Council, the European Union. Her
Majesty™s Treasury. or other relevant sanctions authority.

Section 3.24  Environmental Matters,

{a) The Company and the Company Subsidiarics are in compliance with all applicable
Environmental Laws and neither the Company nor any Company Subsidiary has been notified (in
writing or otherwise) in the past three (3) vears. whether from a Governmental Authority. citizens
group, employee or otherwisce, regarding an actual or alleged noncompliance with or violation ot any
Environmental Law, or any lability or potential hability for investigation costs, cleanup costs. response
cosls, corrective action ¢costs, personal injury, property damage, natural resources damages or attorney
fres under Environmental Law.

(b) To the Knowledge of the Company, there are no circumstances that may prevent or
interfere with the compliance of the Company or of any of the Company Subsidiaries with any
Environmental Law in the future.
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(c) Neither the Company nor any Company Subsidiary is a party 1o or is the subject ol any
pending or. to the Company's Knowledge, threatened Legal Proceeding alieging any Liability or
responsibility under or noncompliance with any Environmental Law. Neither the Company nor any
Company Subsidiary is subject to any Order by any Governmential Authority imposing any Liability or
obligation under any Environmental Law. No site or premises currently owned. leased. controlled or
operated by the Company or any of the Company Subsidiarics is listed or. to the Knowledge of the
Company. is currently proposed for listing vn the National Priorities List or the Comprehensive
Environmental Response. Compensation, and Liability Information System, both as maintained under
the Federal Comprehensive Environmental Response. Compensation and Liability Act ("CERCLA™).
or on anyv comparable state governmental lists. Neither the Company nor any Company Subsidiary has
received written notitication within the past three (3) years of any potential responsibility or Liability ot
the Company or any Company Subsidiary pursuant to the provisions of (i) CERCLA. (i) any simular
federal. state. ocal. forcign or other Environmental Law. or (111) any Order issued pursuant to the
provisions of any such Environmental Law.

(d) The Company and the Company Subsidiarics have obtained all Permits required by
Environmental Laws necessary to enable them to conduct their respective businesses as currently
conducted and are in compliance with such Permuts.

(c) The Company has furnished to Parent copies of all environmental audits and risk and
site assessments in the Company's possession. if any. relating to compliance with Environmental Laws,
managenient of Hazardous Materials. or the environmental condition of propertics presently or
formerlv owned, operated, or leased in connection with the business of the Company and the Company
Subsidiaries.

Section 3.25  Litigation.

(1) (1) There is no Legal Proceeding pending or. to the Knowledge of the Company.
threatened against the Company. any of the Company Subsidiaries or any of the respective properties
of the Company or any of the Company Subsidiaries and (ii) 1o the Knowledge of the Company, no
event has occurred, and no claim. dispute or other condition or circumstance exists. that will, or that
would reasonably be expected to, give rise to or serve as a basis for the commencenient of any such
Legal Proceeding.

{b) The Company has provided or made available to Parent prior to the date hereof all
pleadings and material written correspondence refated to any Legal Procceding involving the Company
or any Company Subsidiary. all insurance policies and material written correspondence with brokers
and insurers related to such Legal Proceeding and other information material to an assessment of such
Legat Proceeding. The Company has an insurance policy or policies that 1s expected to cover all
Liabilities related to anv such Legal Proceedings and has complied with the requirements of such
insurance policy or policics 1o obtain coverage with respect to such Legal Proceedings under such
insurance policy or policics.

(c) Therc is no Order o which the Company or any Company Subsidiary. or any of the
material assets owned or used by the Company or any Company Subsidiary. is subject. No officer or
other Key Emplovee of the Company or any Company Subsidiary is subject to any Order. that prohibits
such otticer or other employee from engaging in or continuing any conduct. activity or practice relating
10 the business of the Company or any Company Subsidiary or 1o any material assets owned or used by
the Company or anv Company Subsidiary.
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Section 3.26 Insurance.

(a) The Company has made available to Parent prior to the date hereof accurate and
complete copies of all insurance policies and all material self-insurance programs and arrangements
relating to the business, assets, labilities and aperations of the Company and cach of the Company
Subsidiaries. and Section 3.26(a) of the Company Schedule of Exceptions sets forth a true and
complete list of all insurance policies maintained with respect to the Company or any of the Company
Subsidiarics. together with the most recent annual premiums paid by the Company and cach of the
Company Subsidiaries with respect 1o such insurance. deductibles, period, carriers. the liability Himits
for cach such policy and identifics which insurance policies are “occurrence” or “claims made™ and
which Person is the policy holder.

(b) As of the date hereof. each of the Company and the Company Subsidiarics is. and
continually since the later of January 1. 2012 and the date of acquisition by the Company (in the casc of
a Companvy Subsidiary) has been, insured by insurers reasonably believed by the Company o be of
recognized financial responsibility and solvency, against such losses and risks and in such amounts ax
are customary in the businesses in which they are engaged.

(c} With respect 1o cach such insurance policy listed on Section 3.26(a) of the Company
Schedule of Exceptions: (i) the policy is legal. valid, binding and entorceable in accordance with its
terms and. except for policies that have expired under their terms in the ordinary course, is in full force
and effcct. (i) neither the Company nor any Company Subsidiary is in breach or default (including any
such breach or default with respect to the payment of premiums or the giving of notice). and no cvent
has occurred which, with notice or the lapse of time, would constitute such a breach or default. or
permit termination or modification, under the policy. and (iii) to the Knowledge of the Company. no
insurer on the policy has been declared insolvent or placed in receivership, conservatorship or
Liguidaton.

(d} At no time subsequent to January 1, 2012, has the Company or any of the Company
Subsidiaries (i) received notice or other communication from any of its insurance carriers regarding any
actual or possible canceltation or invalidation of any insurance policy or (ii} received notice from any
of its insurance carriers that any insurance premiums currently in eftect with respect to its existing
insurance policies will be subject to inerease inan amount materially disproportionate to the amount of
the increases in the amount of coverage with respect thereto or that any current insurance coverage will
not be available in the future. other than as a result of the Transactions. substantially on the same tenms
as are now n effect. There is no pending material claim by the Company or any Company Subsidiary
under any insurance policv. All intormation provided 1o insurance carriers (in applications and
otherwise) on behalf of the Company and cach of the Company Subsidiaries is accurate and complete.
The Compuny and cach of the Company Subsidiaries have provided timely writien notice to the
appropriate insurance carrier(s) of cach Legal Proceeding pending or threaiened against the Company
or anv Company Subsidiary. and no such carrier has issued a denial of coverage or o reservation of
rights with respect to any such Legal Proceeding. or informed the Company or any Company
Subsidiary of'its intent to do so.

Section 3.27  Related Party Transactions. (a) There are no direct or indirect material transactions.
agreements. arrangements or understandings between the Company or any of the Company
Subsidiaries, on the one hand, and any current or former director, executive aiticer or emplovee of the
Company or any Company Subsidiary or any of his or her immediate family member, or any holder ol
five pereent (3%) or more of the outstanding Company Shares or any of their Affiliates (each. a
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“Related Party™). on the other hand. and (b) as of the date of this Agreement, no Related Party has
made any claim against the Company or any Company Subsidiary. Each matcrial transaction between
the Company or any Company Subsidiary. on the one hand, and a Related Party. on the other hand. has
been authorized by all necessary corporate action on the part of the Company or such Company
Subsidiary.

Section 3.28  Anti-Takeover Statutes, Neither the Company nor any of the Company Subsidiarics is
bound by or has in cffect any “poison pill™ or similar sharcholder rights plan.

Section 3.29  Accounts Receivable. All accounts receivable of the Company and the Company
Subsidiaries represent valid obligations arising from bona fide sales actually made or services actually
performed by the Company or the Company Subsidiaries. There is no contest. claim. detense or right of
setoff. other than rewrns in the ordinary course of business, under any Contract with any account

debtor of an account receivable relating to the amount or validity of such account reeeivable,

Section 3.30  Brokers. No agent, broker, finder or investment banker is entitled to any brokerage.
finder’s or similar fee or commission from the Company or the Company Seccurityholders in connection
with the Transactions based upon arrangements made by or on behalf of the Company or any Company
Securityholder.

Section 3.31  Information Statement. Subject to Seetion 4.06 below. the information contained n or
incorporaied by reference in the materials provided by the Company to the Coinpany Sharcholders in
connection with soliciting and obtaining the Company Sharcholder Approval (the “Information
Statement™) will not contain any uniruc siatement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the staiements therein, in light of the circumstances
under which it is made. not misteading at the date it is first mailed to the Company Sharcholders and at
the time of the Company Sharcholders Meeting. if any, and at the time of any amendment or
supplement thereof. The Information Staiement shall contain (or incorporate by reference) all material
information relating to the Company Sharcholders™ decision to adopt and approve this Agreement and
the Merger that is required by applicable Law. Notwithstanding the foregoing. no representation or
warranty is made by the Company with respect 1o information supplied in writing by PParent or Merger
Sub or any of their Affiliates. directors, officers, employees, affiliates, agents or other representatives
for inclusion or incorporation by reterence in any such document.

Scetion 3.32  Representations Complete, None of the representations and warranties of the Company
contained in this Agreement (as modified by the Company Schedute of Exceptions) or any Ancillary
Agrcement and none of the information contained or statements made in any schedule, certificate.
exhibit or other document delivered or furnished by the Company pursuant hereto or thereto (a) omits.
or will omit at the Effective Time, to state any material fact necessary m order to make such statement
contained herein or therein, in the light of the circumstances under which made. not false or misteading.
or {(b) contains. or will contain at the Etfective Time. any statement that is inaccurate or misleading
with respect to any material facts.

ARTICLE IV: REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER
SuUB

Parent and Merger Sub hereby represent and warrant to the Company as follows:
Section 4.01  Incorporation: Good Standing. Parent is a corporation duly incorporated. validly

existing and in good standing under the laws of the State of Delaware and has the requisite corporate
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power and authority to conduct its business as it is presently being conducted and to own, lease or
operale its respective propertics and assets. Merger Sub is a corporation duly incorporated and validly
existing under the laws of the State of Florida and has the requisite corporate power and authorty to
conduet its business as it is presently being conducted and to own. lease or operate its respective
propertics and assets. Each of Parent and Merger Sub is duly qualified to do business and is in good
standing (to the extent cither such concept is recognized under applicable Law} in cach jurisdiction
where such good standing is necessary, except where the failure 10 be so qualified or in good standing
would not. individuallv or in the aggregate. prevent or materially delay the consummation by Parent
and Merger Sub of the Transactions or the performance by Parent and Merger Sub of their respective
covenants and obligations hercunder.

Section 4.02  Corporate Power: Enforceability. Each of Parent and Merger Sub has the requisite
corporale power and authority to excewte and deliver this Agreement and cach Ancillary Agreement o
which it is. or is specified (0 be a party. to perform their respeetive covenants and obligations hereunder
and 10 consummate the Transactions. The execution and delivery by Parent and Merger Sub ot this
Agreement and each Ancillary Agreement to which cach is or is specified to be a party. the
performance by Parent and Merger Sub of their respective covenants and obligations hereunder and
thereunder and the consummation by Parent and Merger Sub of the Transactions have been duly
authorized by all nccessary corporate or other action on the part of Parent and Merger Sub. and no other
corporate or other proceeding on the part of Parent or Merger Sub is necessary to authorize the
execution and delivery by Parent and Merger Sub of this Agreement and each Ancillary Agreement to
which cach is or is specitied to be a party. the performance by Parent and Merger Sub of their
respective covenants and obligations hereunder or thereunder or the conswimmation by Parent and
Merger Sub of the Transactions. This Agreement has been duly executed and delivered by cach of
Parent and Merger Sub and at or before the Closing Parent and Merger Sub will have duly executed
and delivered each Ancillary Agreement to which cach is or is specified to be a party, and this
Agreement constitutes. and cach Anctllary Agreement to which cach of Parent and Merger Sub is or is
specitied to be a party will after such execution and delivery constitute, assuming the due authorization.
exccution and delivery by the Company. a fegal, valid and binding obligation of cach of Parent and
Merger Sub, enforceable against cach in accordance with their terms, except that such enforceability
may be limited by applicable bankruptey, insolvency, reorganization, moratorium and other similar
Laws aftecting or relating to creditors” rights generally and to general equitable principles.

Section 403 Non-Contravention. The exceution and delivery by Parent and Merger Sub of this
Agreement, the performance by Parent and Merger Sub of their respective covenants and obligations
hereunder and the consummation by Parent and Merger Sub ot the Transactions do not and will not (a)
violate or conflict with anv provision of the articles of incorporation or bylaws or other organizational
documents of Parent or the articles of incorporation of Merger Sub. (b) violate, conflict with. or result
in the breach of or constitute a default (or an event which with notice or lapse of time or both would
become a default) under, or result in the termination of, or accelerate the performance required by, or
result in a right ot termination or acceleration under, any of the terms, conditions or provisions of any
note, bond, mortgage. indenture, lease, license, contract. agrecment or other instrument or obligation o
which Parent or Merger Sub is a party or by which Parent, Merger Sub or any of their propertics or
assets may be bound, (¢) assuming the Approvals referred to in Section 3.06 are obtained or made,
violate or conflict with any Law applicable to Parent or Merger Sub or by which any of their properties
or assets are bound or (d) result in the creation of anv Licn upon any of the properties or asscts off
Parent or Merger Sub. except in the case of each of clauses (b) and (d) above. for such violations.
contlicts. defaults. terminations, accelerations or Liens which would not. individually or in the
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aggregate, prevent or materially delay the consummation by Parent and Merger Sub of the Transactions
or the performance by Parent and Merger Sub of their respective covenants and obligations hereunder.

Section 4.04  Required Governmental Approvals. Except for (a) such filings of reports under the
applicable requirements of the Exchange Act and the rules and regulations promulgated thereunder: (b)
the tiling with the Seeretary of State of the Articles of Merger as provided in Section 607.1105 of the
FBCA: (¢) such filings and other Approvals as may be required solely by reason of Parent’s or Merger
Sub’s (as opposcd to the Company’s) participation in the Merger or the Transactions: and (d) such
other Parent Approvals the failure of which 10 make or obtain has not had and would not reasonably be
expected to have. individually or in the aggregate, a material adverse effect: no material notices.
consents, authorizations, approvals, registrations, permits, licenses, orders, reports or other filings (auy
ol the foregoing being referred Lo herein as a “Parent Approval”) arc required 1o be made or obtained
by Parent or Merger Sub with or trom any Governmental Authority tn connection with the execution.
deliverv and performance of this Agreement by the Parent and Merger Sub and the consummation of
the Merger and the Transactions,

Section 4.05  Litigation. As of the date hereof, there is no Legal Proceeding pending or. 1o the
knowledge of Parent, threatened in writing against or aftfecting Parent or Merger Sub or any of their
Affiliates or any of their respective properties that would. individually or in the aggregate. prevent or
materiatty delay the consummation by Parent and Merger Sub ol the Transactions or the performance
by Parent and Merger Sub of their respective covenants and obligations hereunder. As ot the date
hereof, neither Parent nor Merger Sub is subject to any owtstanding Order that would. individually or in
the aggrepate, prevent or materially delay the consummation by Parent and Merger Sub of the
Transactions or the performance by Parent and Merger Sub of their respective covenants and
obligations hercunder.

Section 4.06  Information Statement. The information supplied in writing by Parent, Merger Sub or
anv ol their Representatives expressly for inciusion or incorporation by reference in the Information
Stutement will not contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the staiements therein, in light of the circumstinces
under which it is made. not misleading as of the time such information was supplied to the Company.
Any document that is required to be filed or furnished by Parent, Merger Sub or any of their respective
Atfiliates with the SEC or any other Governmental Authority in connection with the Transactions will,
when tiled with or furnished to the SEC or such other Governmental Authority, comply as to form in
all material respects with applicable Law. Notwithstanding the foregoing. no representation or warranty
is made by Parent or Merger Sub with respect 1o information supplied by the Company or any of 1ts
Affiliates, directors. officers, cmployees, aftiliates, agents or other representatives for inclusion or
incorporition by reterence in any such document.

Section 4.07  Brokers. No agent, broker. finder or invesunent banker is entitled to any brokerage.
finder's or similar fec or commission from Parent or any of its Subsidiarics in connection with the
Transactions based upon arrangements made by or on behalf of Parent or Merger Sub.

Section .08  Operations of Merger Sub. Merger Sub has been formed solely for the purpose of
engaging in the Transactions and, prior 1o the Effective Time, Merger Sub will not have engaged m any
other business activities and will have incurred no Liabilitics or obligations other than as contemplated
by this Agreement.
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Section 4.09  Parent and Merger Sub Board Approval. The boards of dircctors of Parent and
Merger Sub have cach unanimously: (a} determined that the Merger is fair to. and in the best interest
of. Merger Sub and its sharcholders, (b) approved this Agreement, the Merger and the Transactions.
and (¢) with respect to the board of directors of Merger Sub. resolved to recommend that the sole
sharcholder of Merger Sub approve this Agreement, the Merger and the Transactions. pursuant o the
terms hereot (which approval has been obtained simultancously with the exccution of this Agreement).

ARTICLE V: COVENANTS OF THE COMPANY

Section 5.01  Interim Conduct of Business.

(a) IExcept as expressly contemplated or required by this Agreement, required by applicable
Law. or as approved by Parent. ai all times during the period commencing with the execution and
delivery of this Agreement and continuing until the carlier to occur of the termination ol this
Agreement pursuant o Article X and the Eftective Time, the Company and each Company Subsidiary
shall (i) carry on its business in the usual, regular and ordinary course of business consistent with past
practice in substantially the same manner as heretofore conducted and in compliance in all material
respects with all applicable Laws. (il) usc its comimercially reasonable eftorts, consistent with past
practices. o preserve subsiantially intact its business organization. keep available the serviees of the
current officers. employees and consultants of the Company and the Company Subsidianes. and
preserve the current relationships of the Company and cach of the Company Subsidiaries with
customers, suppliers. distributors, licensors, licensees and other Persons with whom the Company or
anv Company Subsidiary has signiticant business relations and (i) shall not take any action that would
adversclv affect or is reasonably likely to delay in any material respect the ability of either Parent or the
Company to obiain any necessary approvals of any Governmental Authority or otherwise required for
the Transactions.

(h) Without limiting the forgeing Section 5.01(a), the Company shall not do any of the
following and shall cause the Company Subsidiaries 1 not do any of the following:

(1) cause, permit or propose any amendment to the Charter Documents or
Subsidiary Charter Doecuments:

(1) issue. sell. pledge. dispose of, grant. transter. encumber, authorize or deliver or
agree or commit to issue. scll. pledyge, dispose of, grant, transfer. encumber, authorize or deliver
(whether through the issuance or granting of options. restricted stock units, warrants. commitments,
subscriptions. rights to purchase or otherwise) any Company Securities or any Subsidiary Securities
(including any right to receive a pavment based on the price or value of any Company Sccuritics or any
Subsidiary Securities). exceplt for the issuance and sale of Company Shares pursuant 1o Company
Options or Company Warrants outstanding on the date of this Agreement upon the exercise or vesting
(as applicable) thereot and in accordance with their present terms:

{1} directly or indirectly acquire, repurchase, redeem or otherwise acquire any
Company Securitics or Subsidiary Securities (including any right to receive a payment based on the
price or value ol any Company Securities or any Subsidiary Sceuritics). except in connection with Tax
withholdings and exercise price settlements upon the exercise of Company Options or Company
Warrants outstanding on the date of this Agreement and in accordance with their present terms:

(iv) (1) split. combine, subdivide or reclassify Company Sccurities or any Subsidiary
Sceurities or issue or authorize the issuance of any other seeurities in respect of, in licu of or in
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substitution for any Company Securitics or any Subsidiary Securities, (2) declare, set aside or pay any
dividend or other distribution (whether in cash, shares or property or any combination thereot) in
respect of any Company Sccurities or any Subsidiary Sceurities. or make any other actual, constractive
or deemed distribution in respect of any Company Securities or any Subsidiary Sceuritics, except tor
cash dividends made by anv Company Subsidiary to the Company ot another Company Subsidiary or
(3) enter into. amend. or modity any sharcholders rights agreement, rights plan. “poison pill.” or other
stmilar agreement or instrument:

{(v) propose to adopt a plan of complete or partial liquidation, dissolution. merger.
consolidation, restructuring, recapitalization or other reorganization of the Company or of any
Company Subsidiary. or ¢lect or appoint any new directors or exceutive officers of the Company.
except for the transactions contemplated by this Agreement;

{(vi) (1) incur. prepay. repurchase, assume or matertally modify any Indebtedness or
suarantee any Indebtedness of another Person or issue any debt securities or other rights 1o acquire any
debt securities of the Company or any Company Subsidiary. except for (A) debt incurred in the
ordinary course of business consistent with past practice under leuwers of ¢redit, lines of eredit or other
credit facilities or arrangements in effect on the date hereot. a copy of which was made available 1o
Parent prior to the date hereof, or issuances or repayment of commercial paper in the ordinary course of
busincss consisient with past practice, and {B) loans or advances between the Company and any
Company Subsidiary. (2) assume, guarantee, endorse or otherwise become hable or responsible
(whether direetlv. contingently or otherwise) for the Indebtedness of any other Person, except with
respect to obligations of the Company Subsidianes incurred in the ordinary course consistent with past
practice. (3) make any toans, advances or capital contributions to or investments m any other Person
(other than the Company or any Company Subsidiary). except for business expense advances in the
ordinary course ol business consistent with past practice to employees of the Company or any
Company Subsidiary of not more than $5.000 per employee, (4) mortgage or pledge any of its or the
Company Subsidiarics” material assets, tangible or intangible. or create or permil to exist any Lien
thereupon (other than Permitted Liens or Liens granted in connection with the incurrence of any
Indebtedness permitied under this Scction 5.01(bY}vi)):

(vii) except as may be required by apphicable Law or the terms of anv Lmployee Plan
or Contract as in cffect prior to the date hereof that has been provided or made available to Parent prior
1o the date hercol and except for the grant of bonuses 1o certain employees of the Company and
Company Subsidiaries. in an aggregate amount not to exceed $100,000 in accordance with Scction
5.01(by(vii) of the Company Schedule of Exceptions. which shall be pre-approved by the Parent. (1)
enter into. adopt. amend in any material respecet (including acceleration of vesting) or terminaie any
material bonus, profit sharing. incentive, compensation, severance, retention, termination, change ot
control, option, restricted stock unit, appreciation right. performance unit, stock equivalent. share
purchase agreementi. pension, retirentent. deferred compensation. employment. severance or other
emplovee benelit agreement. trust, plan. fund or other arrangement for the compensation. benefit or
wellare of any current or former emplovee. officer. director or other service provider of the Company
or any of the Company Subsidiaries in any manner, (2) increase the compensation or benehis
(including any severance, change of control, termination or similar compensation or benefits) pavable
or to become payable to any current or former employvee, officer, director or other service provider off
the Company or anv Company Subsidiary, pay or agree to pay any special bonus or special
remuneration to any such cmplovee, ofticer, director or other service provider, or pay or agree to pay
anv material benefit not required by any plan or arrangement as in effect as of the dute hereof. make
any loans to any of such employees. officers. directors or other service providers {other than
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advancement ol business expenses in the ordinary course of business and consistent with past practices.
of not more than $5.000 per employee), or make any change in its existing borrowing or lending
arrangements for or on behalf of any such persons pursuant to an employee benefit plan or otherwise.
in cach case of (1) and (2) except as permitied by Section 5.01{b)(i). (3) announce. implement. or
¢ffeet any reduction in labor force, layofT, early retirement program, severance program or other
program or cffort concerning the termination of employment of its employces. other than routine
cmplovee terminations consisient with past practices, (4) adopt or enter into any collective bargaining
agreement. works council agreement or other labor union Contract applicable to its employees, or (5)
hire or engage any new cmployee, otficer. director or other service provider of the Company or any
Company Subsidiary, or terminate the emploviment thercof, other than hiring or firing of employees or
other service providers with total annual compensation not in excess of §75.000 per cmployee or other
service provider. as applicable and $200,000 in the aggregate, and in the ordinary course of business
consistent with past practice:

(vt} cxcept as may be required as a result of a change in applicable Law or in GAADP
after the date hereof. make anyv material change in anv of the accounting principles or practices used by
it (including any change in depreciation or amortization policies). or make any material change n
internal accounting controls or disclosure controls and procedures:

(ix) (1Y acquire or license any material amount of assets, or (2} make or agree 1o
make anv new capiial expenditure or expenditures that, individually. is in excess ot $25.000 or. in the
aggregate, are in excess of $100.000;

(x) (1) acquire or agree o acquire (by merger. consolidation or acquisition of stock
or assets or by any other manner) (A) any business or other Person or any material equity interest
therein or (B) any assets that are material, individually or in the aggregate. to the Company and the
Company Subsidiarics. (2) enter into any Contract with respect to a joint venture, strategic alhiance oi
partnership that is material to the Company and the Company Subsidiaries, taken as a wholet or (3)
other than in the erdinary course consistent with past practice. sell. lease (as lessor). Heense or
otherwise dispose ot or subject to any Lien any properues or assets of the Company or the Company
Subsidiarics, which are material to the Company and the Company Subsidiaries, taken as a whole:

{xi) prepare or tile any income Tax Return or other material Tax Return in a manner
inconsistent with past practice or, on any such Tax Return, take any position inconsistent with past
practice, make or change any Tax election, scttle or otherwise compromise any claim relating to Taxes,
seltle any dispute relating to Taxes. adopt or change any accounting method in respect of Tuxes. enter
into any Tax indemnity. sharing, allocation or closing agreement, or consent to ity extension or waiver
of the statute of limitations period applicable to any Tax claim or assessment, request any ruling or
similar guidance with respect to Taxes:

(Xit) (1) discharge. settle or saiisfy any claims. Habitities. litigation or obligattons
{absolute, accrued. asserted or unasseried, contingent or otherwise) in an amount in excess of $50.000
individually or $100.000 in the aggregate, other than the payment. discharge. seulement or satistaction
of hiabilities retlected or reserved against . or contemplated by, the Financial Statements. (2) caneel
any material Indebtedness (individualty or in the aggregate) or waive any claims or rights with a value
in exeess o' $30,000, or (3) give any material discount, accommodation or other concessian (other than
in the ordinary course ol business consistent with past practice) in order to accelerate or induge the
collection ot any receivable:
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{xiin) except in the ordinary course of business consistent with past pructice. (1) enter
into any Contract that would constitute 1 Material Contract if entered into at any time prior to the date
hereof, (2) modify or amend in any material respect any Material Contract. (3) terminate any Material
Contract, or (4) waive. release, or assign any material rights or claims under any Material Contract:

(x1v) transfer. sell. lease, license. mortgage, pledge, surrender. encumber, divest.
cancel. abandon. or allow to lapse or expire or otherwise dispose of any of the material assets.
Company Intellectual Property. product lines. or businesses of the Company or any Company
Subsidiary. other than (1) pursuant to Contracts in effect as of, and disclosed 10 Parent. prior to the date
of this Agreement. or {2) in connection with the license of Products or the distribution. sale or license
of other praducts or services. in cach case, in the ordinary course of business consistent with past
practice;

{xv) enter into, engage in or amend any transaction or Contract with any Company
Subsidiary or Related Party:

{xvi) customize the source code of any Product for any customer or other third pariy
for which customization of the Intellectual Property rights associated therewith 1s not retained by the
Company;

(xvii) enter inte any Contract that limits either the tvpe of business in which the
Company or a Company Subsidiary (or. after the Effective Time, Parent or its Subsidiarics) may
engage or the manner or locations in which it may so engage in any business, or would require the
Company or the Company Subsidiarics to deal exclusively with a Person or related group ot Persons:

(xvui} cancel or fail to in good faith seck to renew any insurance policies:

(XX} except as expressly permitted in this Agreement, take any aciion that would
reasonably be expected 1o result in any of the conditions set forth in Article VI not being satisticd or
that is intended to prevent, materially impair or materially delay the ability of the Company to
consuminate the Merger and the Transactions: or

(xx) enter into a Contract. or otherwise resolve or a

prohibited by this Section 5.01(b).

gree. 1o lake any of the actions

123
=

(<) Notwithstanding the foregoing. nothing in this Agreement is intended to give Parent.
direetly or indirectly. the right to control or direct the business or operations of the Company or the
Company Subsidiarics at any time prior to the Effective Time. Prior to the Effective Time, the
Company and the Company Subsidiarics shall exereise. consistent with the terms and conditions ol this
Agreement, complete control and supervision over their own business and operattons.

Section 5.02  No Solicitation,

(a) The Company shall. and shall cause the Company Subsidiaries and its and their
respective Representatives to, immediately cease any and all existing discussions, communications or
negotiations with anv Persons (other than Parent. Merger Sub and their Representatives) conducied
heretofore with respect to any Acquisition Proposal. The Company shali promptly (but in no cvent later
than two (2) Business Days alter the date of this Agreement) revoke. terminite or withdraw access o t
any Person (other than Parent, Merger Sub and their Representatives) 1o any data room (virtual or

29288.4-1013724 v7 60



actual) containing any non-public information with respect to the Company or the Company
Subsidiaries in connection with any Acquisition Proposal.

{b) At all times during the period commencing with the excecution and delivery of this
Agreement and continuing until the carlier 1o occur of the termination of this Agreement pursuant to
Article X and the Effective Time, the Company and the Company Subsidiaries shall not. and shall
cause their respective Representatives not to. direetly or indirectly, (i) solicit. initiate or cooperate with
the making. submission or announcement of. or encourage, facilitate or assist the making o any
Acquisition Propusai, (i) furish 10 any Person (other than Parent. Merger Sub or any designees of
Parent or Merger Sub) any non-public information relating to the Company or any ot the Company
Subsidiaries. or afford to any Person (other than Parent, Merger Sub or any designees of Paremt or
Merger Sub) access to the business. propertics. assets. books, records or other non-public information,
or 1o any personnel. of the Company or any of the Company Subsidiarics. in cach such case that has
made. submitied or announced. or would reasonably be expected 1o make, submit or announce, or with
the intent o induce the making, submission or announcement of, or the intent to knowingly encourage.
fucilitate or assist the making, submission or announcement afl an Acquisition Proposal. (iii) participate
or engage in any discussions or negotiations with any Person with respect to an Acquisition Proposal or
Acquisition Transaction. or {iv) resolve or publicly propose to take any of the acuons referred toin
clauses (1) through (iii). The Company agrees that any violation of the restrictions set forth in Section
5.02 by the Company Subsidiarics or any of the Company’s or any of the Company Subsidiaries’
Representatives shall be deemed a breach of this Agreement by the Company.

() The Company shall promptly (and in any event within twenty-four {24) hours from the
time at which the Company becomes aware thereof) notify Parent orally and in writing if the Company
becomes aware ot the receipt by the Company. the Company Subsidiarics or any of their respective
Representatives of (i) any Acquisition Proposal. (ii) any request for information that would reasonably
he expected to lead to an Acquisition Proposal or (iil) any inquiry with respect to, or which would
reasonably be expected to lead to, any Acquisition Proposal. Such notice shall include the terms and
conditions of such Acquisition Proposal, request or inquiry, the identity of the Person or group making
any such Acquisition Propusal. request or inguiry. The Company shall keep Parent informed ot the
status and terms of anv such Acquisition Proposal, requesi or inquiry on a prompt basis, and in any
event no later than twenty-four (24) hours afier the occurrence of any material changes to any such
Acquisition Proposal (including any change to the terms and conditions thereof and of any withdrawal
thereot).

(d) The Company shall not, and shall cause the Company Subsidiaries and its and their
respective Representatives not to, enier intu any Contract with any Person that would restriet the
Company’s ability to provide to Parent the information described in Section 5.02(c). and netther the
Company nor any of the Company Subsidiarics is currently party to or bound by any Contract that
prohibits the Company from providing the information described in Section 5.02(c) to Parent. The
Company (i) shatl not. and shall cause the Company Subsidiaries not to, terminate, waive, amend or
modifv. or grant permission under. any standstill, non-compete. non-solicitation or confidenuality
provision in any Contract to which it or any of the Company Subsidiarics is or becomes a party refating
1o an Acquisition Proposal (other than any such Comtract with Parent or Merger Sub). and (it} shall. at
the reasonable reguest ot the Parent. cause the Company Subsidiarics and its and their respective
Representatives to. use reasonable commereial efforts to enforee such standsull. non-compete. non-
solicitation and contidentiality provisions it the Company becomes aware of any material breach
thereot by the party subject thereto.
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{(v) The Company shall promptly (but in no event later than five (5) Business Days aticr the
date of this Agreement) (i) demand that cach Person that has execcuted a confidentiality agreement in
the preceding eighteen (18) months in connection with any Acquisition Proposal return or destroy all
non-public information furnished to such Person or its Representatives by or on behalf of the Company
or any of the Company Subsidiaries in accordance with the terms of the applicable coufidennality
agreement. and (if) revoke, terminate or withdraw access of any Person (other than Parent, Merger Sub
and their Representatives) to any data room (virtual or actual) containing any non-public information
with respect 1o the Company or the Company Subsidiarics in connection with any Acquisition
Proposal.

Seetion 5.03  Access. At all times during the period commencing with the execution and delivery of
this Agreement and continuing until the carlier to oceur of the termination ot this Agreement pursuant
to Article X and the Effective Time, the Company shall. and shall cause cach of the Compuny
Subsidiaries 0. afford Parent and its Representatives reasonable access during normal business hours,
upon reasonable notice. to the properties. books and records and personnel of the Company and. during
such period, the Company shall, and shall cause cach of the Company Subsidiaries to. furnish prompily
10 Parent and its Representatives any information concerning its business, Taxes, propertics or
personnel as Parent may reasonably request, including (1) any report, schedule and other document filed
or furnished by it with the SEC and any material communication (including “comment letters™)
received by the Company Irom the SEC in respect of such filings. and (i) internal monthly
consolidated financial statements of the Company and the Company Subsidiaries, 1o the extent
prepared in the ordinary course of business consistent with past practice; provided. however, that no
information or knowledge obtained by Parent in any investigation conducted pursuant 1o the access
contemplated by this Section 5.03 shall affect or be deemed (o modify any representation or wirranty
of the Company set forth in this Agreement or otherwise impair the rights and remedies available to
Parent and Merger Sub hereunder. Subject to compliance with applicable Law, from the date hereot
until the carlier of the termination of this Agreement and the Effective Time, the Company shall conder
from time to time as reasonably requesied by Parent with Parent or 1ts Representatives 1o discuss any
material changes or developments in the operational matters of the Company and the general status of
the ongoing operations of the Company. Any investigation conducted pursuant 1o the access
contemplated by this Section 3.03 shall be conducted in o manner that does not unreasonably interfere
with the conduct of the business of the Company and the Company Subsidiaries or create a risk of
damage or destruction to any property or assets of the Company or any of the Company Substdiaries.
The terms and conditions of the Confidentiality Agreement shall apply to any information obtained by
Parent ur any of its Representatives or emplovees in connection with any investigation conducted
pursuant 1o the access contemplated by this Section 3.03.

Section 5.04  Director Resignations. Prior to the Closing. except as otherwise may be agreed by
Parent, the Company shall oblain resignation letters from each ot the members of the Company Board
and the board of dircctors of cach of the Company Subsidiarics. in cach case. with the resignation 1o be
eftective as of the Etfective Time.

Section 5.05 Company Sharcholders Mecting,

(a) As soon as reasonably practicable following the date of this Agreement, the Company
shall. tor the purpose ot obtaining the Company Sharcholder Approval, cither (1) establish a record date
for, duly call. give and publish notice of and convene a special mecting of its sharcholders (the
“Company Shareholders Meeting™) or (i1) establish a record date for and solicit the writien consent off
the Company Shareholders (the “Company Sharcholders Written Consent™). The Company shall
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comply with the notice requirements applicable to the Company in respect of the Company
Sharcholders Meeting or the Company Shareholders Written Consent. as applicable. pursuant to the
FBCA and the Charter Documenis. At the Company Shareholders Meeting or by the Company
Sharcholders Written Consent. Parent and Merger Sub shall cause any Company Shares owned by them
(il any) 10 be voted in favor of the approval of the Merger and the Transactions.

(b) The Company agrees that. unless this Agreement has been terminated in accordance
with Article X, it shall not submit to the vote of the Company Sharcholders any Acquisition Proposal or
Acquisition Transaction prior to the vote of the Company Sharchoklers with respect 10 this Agreement
and the Merger at the Company Sharcholders Mccting or by the Company Sharcholders Written
Consent. The Company shall. upon the reasonable request of Parent, advise Parent at feast on a daily
basis on each of the last ten (10) Business Davs prior to the date of the Company Sharcholder Mecting.
if any. (unless otherwise agreed to by Parent) as to the aggregaie tally of proxics received by the
Company with respeet to the Company Sharcholder Appraval or advise Parent at least on o daily basis
(unless othenwise agreed to by Parent) as to the staius of the Company Sharcholders Written Consent
with respect 10 the Company Sharcholder Approval. Without the prior written consent of Parent, the
Company Sharcholder Approval shall be the only matter (other than procedural matters or the approval
of certain compensation wrrangements in connection with the Merger) which the Compuny shall
propose 1o be acted on by the Company Sharcholders at the Company Sharcholder Meeting or in the
Company Sharcholders Written Consent.

(c) The Company shall not permit the adjournment or postponement of the Company
Sharcholders Meeting. if anv. without the prior written consent of Parent. unless otherwise ordered by
any Government Authority or required pursuant to applicable Law or the Charter Documents: provided,
however. that if Parent so requests, the Company shall adjourn or postpone the Company Sharcholders
Mecting for a period of up to fourteen {14) days. Once the Company has established a record date for
the Company Sharcholders Meeting or the Company Shareholders Written Consent, the Company shall
not change such record date or establish a different record date without the prior written consent of
Parent. unless required to do so by applicable Law (including. in the ¢vent that the Company
Sharcholders Meeting is adjourned vr pestponed in accordance with this Seetion 5.03(¢). by
implementing such adjournment or postponement in such a way that the Company does not establish a
new record date for the Company Sharcholders Meeting. as so adjourned or postponed, to the extent
permissible under applicable Law).

() After the approval of the Merger by the Company Sharcholders and the satisfuction or
waiver of all other conditions to Closing. the Company shall acknowledge and file to the Sceretary of
State. as soon as practicable, the Articles of Merger as provided in Section 607.1105 of the FBCA.

Section 3.06  Tail Policy. Prior 1o the Closing. the Company shall purchase an extended reporting
period endorsement (the “Tail Poliey™) under the Company’s and any Company Subsidiary’s existing
directors” and officers liabilitv insurance policy in effect on the date of this Agreement (the "Current
Policy”) for the D&O Indemnified Persons (as defined below). The Company shall be responsible for
the cost of the Tail Policy, The Tail Policy purchased by the Company shall provide the D&O
Indemniticd Persons with coverage for six (6) years from and after the Eftective Time with respect o
acts or omissions occurring at or prior to the Effective Time and shall contain terms and coverage
amounts at least as favorable as the terms and coverage amounts ot the Current Policy. For the period
of six (6} years from and after the Effective Time, the Surviving Corporation shall not cancel or amend
the Tail Policy.
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Section 5.07  Financial Statements,

(a) The Company acknowledges thai Parent may include the Financial Statements ina
regisiration statement or other filing made by Parent with the SEC.

{b) Prior to the Closing, the Company shall deliver, or cause 1o be delivered, o Parent the
Financial Statements. together with an unqualified opinion with respect thercto from an independent
accounting firm registered with the Public Company Accounting Oversight Board (the "Company
Auditor™)., The Company Auditor must consent to their opinion refercnced above being used in a
registration statement or other filing made by Parent with the SEC. Within thirty (30} davs following
the last day of cach fiscal quarter ending after December 31. 2017, the Company shall deliver, or cause
1o be delivered., to Parent. in furm and substance satisfactory to Parent. the Company’s unaudited
conselidated balance sheet as of the last day of such fiscal quarter and as of the last dav of the
corresponding fiscal quarter from the prior fiscal vear. and the related consolidated unaudited
statements of operations. cash flow and stockholders™ equity for the three (3) month periods then ended.
in cach case reviewed by the Company’s independent accountants in accordance with SAS-100 (the
“Interim Financials™). The Company. prior 1 the Effective Time, and the Secuntyholder
Representative. on or after the Effective Time. shall, if requested by Parent, reasonably cooperate with
Parent in causing the Company’s auditors to deliver, and shall use commercially reasonable effonts o
take such other actions as are necessary to enable the Company’s auditors to deliver, any opinions.
consents. comiort letiers. or other materials necessary for Parent to file the Financial Statements and
any Interim Financials in a registration statement or other filing made by Parent with the SEC or to
comply with the reasonable request of an underwriter in connection with a public offering of Parent’s
seeuritics. Parent shall be entitled to include the information contained in the Finaneial Statements and
anv Interim Financials in a registration statement or other tiling made by Parent with the SEC it such
registration statement or other filing is required in connection with Pareni satislving its reporting
obligations under the Securitics Act or the Exchange Act or any rule or regulation applicable 1o Parent
or Parent’s seeurilics.

(¢) The Financial Statements and any Interim Financials, when delivered. will (1) have been
derived trom the books and records of the Company, (i) be true and correct in all material respects,
(ii1) present fairly the consolidated financial position. results of operations and cash flows of the
Company and the Company Subsidiaries at the dates and for the periods indicated (subjeet to normal
vear-end adjustments) in accordance with past practices and Regulation 5-X promulgated under the
IExchange Act. except as indicated in the foolnotes thereto and (iv) meet the standards, requirements.
conditions and thresholds sct forth on Exhibit C.

Section 5.08 Company Schedule of Exceptions.

{a) Within ten (10) Business Days of the exceution and delivery of this Agreement, the
Company shall deliver ta Parent the Company Schedule of Exceptions. The form and content of, and
the information. disclosures and exceptions contained in. the Company Schedule of Exceptions must be
satisfactory to Parent, in its sole. absolute and complete discretion. The Company will make any
changes or alterations to the Company Schedule of Exceptions requested by Parent.

{b) Any infarmation disclosed pursuant to any section of the Company Schedule of

IExceptions will be deened 1o be disclosed to Parent for all purposes of this Agreement to the extent
that such disclosure contains such information on is tace 50 w3 to enable a reasonable person o
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determine that such disclosure gualifies or otherwise specifically applics to other sections of the
Agreement.

() At any time prior o the Closing Date and atier submission to Parent of the Company
Schedule of Exceptions pursuant to Section $.08(a). the Company wil] provide Parent with a copy of
anv updates to the Company Schedule of Exceptions in accordance with Scetion 7.04 {the “Updared
Schedules™). Anv updates disclosed in the Updated Schedules will not be effective Lo cure or correct
for any purpoeses any breach of any representation or warranty which would have existed it the
Company had not made such supplement or amendment.

Section 5.09  Company Scecuritvholder Schedule.

{a) Notwithstanding anvthing herein to the contrary, betore the Exchange Agent or Parent
shall make any pavment or issuances hereunder to the Company Securityholders, the Company shall
deliver 1o Parent and the Exchange Agent at least two (2) Business Days prior to the Closing the
Financial Statements and a schedule (the "Company Securitvholder Schedule™) setting forth: (1) the
name and mailing address of each Company Securitvholder entitled to distribution of a portion of the
Merger Consideration, (ii) the number of Company Shares of each class and series of Company Shares
held by cach Company Shareholder as of immediately prior to the Effective Time and the centificate
number or numbers corresponding to such ghares, (iii) the exercise price per share and the nuniber off
shares of Company Common Stock subject to vach Company Option held by cach such Company
Securityholder as of immediately prior to the Effective Time. (iv) the exercise price per share and the
number of shares of Company Common Stock subject to cach Company Warrant held by cach such
Company Securitvholder as of immediately prior to the Effective Time, (v) the Merger Consideration
(based on the number of Parent Shares outstanding on a Fully-Diluted Basis io be provided to the
Company by Parent). (vi) the Series A Exchange Ratie (based on the Parent Share Price 10 be provided
10 the Company by Parent) and the aggregate number of Parent Shares to be issued to holders of
Company Scries A Preferred Stock by virtue of the Series A Exchange Ratio, (vii) the number of shares
of Company Conumon Stock outstanding immediately prior to the Eftective Time ona Fully-Diluted
Basis, (viii) the Commen Exchange Ration. (ix) cach Company Sharcholder’s Pro Rata Share and
Holdback Pereentage, (x) each Company Sccurityholder’s status as an “accredited investor™ as defined
in Rule 501 under Regulation D of the Sceurities Act or a non-accredited investor. (x1) the aggregate
amount and type of Merger Consideration to which each Company Sccurityholder is entitled (whether
such Merger Consideration consists or Parent Shares or options or warrants to purchase Parent Shares),
excluding any Holdback Shares. (xii) the amount of any Taxes required to be withheld under applicable
Law. and (xiii) as applicable, with respect to cach holder of Company Shares issucd on or after January
1. 201 1 oF any other security that. in cach case, would be deemed a “covered seeurity™ under Treasury
Regulation § 1.6045-1(a¥135). the cost basis and date of issuance ot such shares or sceurities,

{b) The Sccurityholder Representative shall be responsible for instructing the Exchange
Agent and Parent as 1o the distribution of the Merger Consideration. Parent. the Exchange Agent and
the Surviving Corporation may rely on the instructions of the Securityholder Representative and the
Company Securityholder Schedule for distributions of the Merger Consideration and shall have no
responsibility or lability with respeet thereto if the distribution instructions ol the Sceurityholder
Representative are followed. Upon Parent making the payments required ol it under this Agreement
the Exchange Agent as provided herein, Parent shall have tulfilled its obligations with respect to such
pavment. Neither Parent (including indirectly through the Surviving Corporation) nor the Exchange
Agent shall have any liability whatsoever with respect Lo the disiribution of such payments pursuant o
the Company Securitvholder Schedule.
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ARTICLE VI: COVENANTS OF PARENT AND MERGER SUB

Section 6.01 Directors’ and Officers’ Indemnification and Insurance.

(a) Parent agrees that all rights to indemnification. advancement of expenses and
exculpation from liabilitics for acts or omissions occurring at or prior 10 the ffective Time now
existing in favor of the current or former directors or otficers of the Company and the Company
Subsidiaries (the “D&O Indemnified Persons. cach. an ™ D&O Indemnified Person™) acting in such
capacities as provided in the Charter Documents and Subsidiary Charter Documents and any
indemnification or uther agreements of the Company and any Company Subsidiary as in ¢ffect on the
date of this Agreement (10 the extent that copies have been made available o Parent prior to the date of
this Agreement) shall be assumed by the Surviving Corparation in the Merger. without further action.
ai the Effective Time. and shall survive the Merger and shall continue in full foree and cffect in
accordance with their terms: provided that such obligations shall be subject (o any limitation imposed
from time 10 time under applicable Law.

) The rights of cach Indemnified Person under this Section 6.01 shail survive
consummation of the Merger and are intended to benefit, and shall be enforeeable by. cach D&O

Indemnitied Person,

Section 6.02 Emplovee Plans.

(a) With respect to Company Employees as ot the Closing who continue to be employed by
the Company or the Company Subsidiarics immediately foliowing the Closing {and their dependents
and beneficiaries where appropriate), (i) Parent shall continue on a plan-by-plan basis to provide
coverage and make all payments (including all deferred and incentive compensation piyments)
required under cach Employee Plan identified on Scction 3.20(a) of the Company Schedule of
Exceptions at least through December 31. 2018 (or. if carlier. on the date of termination of emplovinent
of the relevant Company Emplovee) (other than, for the avoidance of doubt. any equity-based plans).
and (i) Parent shall, as of the Closing, (1) recognize such Company Employees’ employvment service
with the Company or the Company Subsidiaries {including credit for service with predecessor
emplovers as currently recognized under the applicable Employee Plans) for participation and vesting
purposes under any Employee Plan (other than equity-based Employee Plans) that Parent may provide
to such Company Emplovees to the same extent recognized under the comparable Employee Plan
immediately prior to the Closing. except 1o the extent a duplication of benefits would result and (2)
honor in full all acerued but unused vacation accrued in accordance with Company policy and
recognize pre- and post-Closing service with the Company or Company Subsidiarics (including credit
lor service with predecessor emplovers as currently recognized under the applicable Employee Plans}
to the same extent recognized under the comparable Employec Plan immediately prior to the Closing
for purposes of acerual of vacation following the Closing Date. except to the extent a duplication of
henetits would result.

b) The provisions of this Section 6.02 are included for the sole benefit of the respective
Partics hereto and shall not ereate any right (including any third-party beneficiary right) in any other
Person. including any emplovee or former employee of the Company or uny Company Subsidiary or
any participant or beneficiary in any Employee Plan. Nothing contained in this Section 6.02 shall: (1}
create or conter any rights. remedies or claims upon any employee of the Company or any Company
Subsidiary or any right of emplovment or continued employment or any particular term or condition of
employment tor any Person or (i) be deemed to constitute the establishment of, an amendment to, or
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the modification of any Company Benetit Plan or any Employee Plan of Parent. the Company. any of’
thetr Subsidiarics. or any of their Atfiliates.

Section 6.03  Obligations of Merger Sub. Pareat shall take all action necessary to cause Merger Sub
and the Surviving Corpoeration to perform their respective obligations under this Agreement and to
consummate the Transactions upon the terms and subject 1o the conditions set forth in this Agreement,

ARTICLE VII: ADDITIONAL COVENANTS OF ALL PARTIES

Section 701  Commercially Reasonable Eftorts to Complete. Upon the terms and subject o the
conditions set torth in this Agreement, cach of Parent. Merger Sub and the Company shall use its
commercitly reasonable efforts to take. or cause to be taken. all acttons. and to do. or cause to be done.,
and (o assist and cooperate with the other Party or Partics in doing, all things reasonably necessary,
proper or advisable under applicable Law or otherwise to consummate and make effecuive. in the most
expeditious manner practicable (and in anv event prior 10 the Outside Date). the Transactions. including
using commercial reasonable efforts to: (a) cause the conditions set forth i Article VI to be satistied
{but not waived): {(b) obtamn all Approvals from Governmental Authorities and third partics that are
necessary 1o consummate the Merger: (€) obtain all necessary or appropriate consents, walvers and
approvals, or give all necessary or appropriate notices. under any Material Contracts in connection with
this Agreement and the consummation ot the Transactions so as to maintain and preserve the beneiie
under such Material Contracts following the consummation of the Transactions: and (dY exceute and
dehiver any additional instruments reasonably necessary to consummate the Transactions and to fully
carry oul the purposes of this Agreement and the Ancillary Agreements. Notwithstanding anvthing to
the contrary herein (except as set forth in Section 10.03). the Company shall not be required prior (o the
Effective Time to pay any consent or other similar fee, “profit sharing™ or other similar paviment or
other consideration (including increased rent or other similar pavments or any amendments.
supplements or other modifications t (or waivers of) the existing terms of any Contract). or the
provision of additional security (inciuding a guaranty) 1o obtain the consent. waiver or approval of any
Person under any Contract.

Section 7.02  Regulatory Filings.

{a) Each of Parent and Merger Sub shall, and shall cause their respective Affiliates o, if
applicable, on the one band. and the Company. on the other hand. shadl promptly inform the other of
any communication [rom any Guvernmentad Authority regarding any of the Transactions in connection
with any filings or investigations with, by or betore any Governmental Authority refating to this
Agreement or the Transactions, including any Legal Proceedings inttiated by a private party. [ any
party hereto or Afiiliate thercot shall receive a request for additionat information or documentary
material from any Governmental Authority with respect o the Transactions or with respect to any
filings that have been made. then such party shall use its best reasonable commercial efforts to make, or
cause (o be made. as soon as reasonably practicable and atier consubiation with the other party, an
appropiiate response in compliance with such request. In connection with and without limiting the
foregoing, to the extent reasonably practicable and unless prohibited by applicable Law or by the
applicable Governmental Authority. the Parties agree to (i) give cach other reasonable advance notice
of all mectings with any Governmental Authority relating to the Merger. (it) give cach other an
opportunity o participate in cach of such imectings. (iti} keep the other party reasonably apprised with
respect to any oral communications with any Governmental Authority regarding the Merger, (iv)
cooperate in the lhing ol any analyses. presentations, memoranda, briefs, arguments, opinions ur other
written communiciations explaining or defending the Merger, articulating any regulatory or competitive
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argument and/or responding to requests or objections made by any Governmental Authority. (v)
provide cach other with a reasonable advance opportunity to review and comment upon, and consider
in good faith the views of the other with respect to. all written communications (including any analyses,
presentations, memoranda, briefs, arguments and opinions) with a Governmental Authority regarding
the Merger. (vi) provide each other (or counsel of cach Party, as appropriate) with copies of all writien
communications to or from any Governmental Authority relating to the Merger, and {v11) cooperate and
provide each other with a reasonable opportunity 1o participate in. and consider 1n good taith the views
of the other with respect to. all maternial deliberations with respect 1o all efforts 1o satisfy the conditions
set forth in Sgetion 8.01(b). Any such disclosures, rights to participate or provisions of infurmation by
one party 10 the other mayv be made on a counsel-onty basis 10 the extent required under applicable Law
or as appropriate to proiect confidential intormation.

(b) From and atier the date hereof and unul the Closing, cach of the Company and Parent
shall not operate their respective businesses tn such manner or take any action that would reasonablv be
expected o increase in any material respeet the risk of not obtaining any such Approval from a
Governmental Authority or that would violate any Law.

Section 7,03 Anti-Takeover Statute. In the event that any anti-takeover, anti-trust or similar Law is
or becomes applicable 1o this Agrecment or any of the Transactions. the Company. Parent and Merger
Sub shall use their respective reasonable commercial efforts 1o ensure that the Transactions may be
consummated as promptly as practicable on the terms and subject to the conditions set torth in this
Agreement and otherwise to minimize the effect of such Law on this Agreement and the Transactions.

Section 7.04  Notification of Certain Matters,

() Subject to apphicable Law and the instructions of any Governmental Authority, cach of
the Company and Parent shall keep the other reasonably apprised of the status of maters relating to
completion of the Transactuions. including (subject to any confidentiality obligations) promptly
furnishing the other with copies of notices or other communications received by Parent or the
Company. as the case may be. or any of their Subsidiaries or Representatives. from any Governmental
Authority with respect to the Transacnons,

(b) The Company shall give prompt notice to Parent, and Parent shall give prompt notice to
the Company, of (1) the Company or Parent, as the case may be. becoming aware that any
representation or warranty made by it in this Agreement or any Ancillary Agreement is untrue or
inaccurate in any maierial respect. (i) the Company or Parent. as the case may be. shall become aware
of the oceurrence. or non-occurrence. of any event the occurrence, or non-oceurrence, of which
reasonably could be expecied to cause any representation or warranty contained in this Agreentent or
any Ancillary Agreement 10 be untrue or inaccurate in any material respect. (iii) any tailure ol the
Company, Parent or Merger Sub. as the case may be. to comply with or satisfy anv covenant or
agreement to be complied with or satisfied by it hereunder. (iv) any notice or other conumunicution
from any person alleging that the consent of such person is required in connection with the
consumimation of any of the Transactions. and (v) any change to the number of Company Sceuritics
issued and outstanding as set Jorth in Section 3.07 which results from anvthing other than actions
specifically permitted by this Agrecinent (including the exercise of Company Options or Company
Warrants): provided. however, that the delivery of any notice pursuant to this Section 7.04 shall not
limit or otherwise aftect the remedies available hereunder to the party receiving such notice, and
provided firther. that the terms and conditivns of the Confidentiality Agreement shall apply 1o any
information provided to Parent pursuant to this Section 7.04(b).
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() The Compuny shall promptly advise Parent orally and in writing o1’ (i) any change or
cvent that has or could reasonably be expected to have a Company Material Adverse Effect and (i) any
change or event that has or could reasonably be expected to cause any of the condituons to Closing sct
torih in Article VI not to be satistied by the Qutside Date: provided, however. that the delivery of any
notice pursuani to this Section 7.04(c) shall not limit or otherwise affect the Company’s representitions
and warranties in Article [, any covenant of the Company n this Agreement or any remedies available
hereunder to Parent.

(d) Each Party shall promptly advise the other Parties of any Legal Proceedings commenced
after the date hereof or threatened against such Party or any of its direciors, officers. emplovees (in
their capacity as such} or Affiliates by any Person, and shall keep the other Parties reasonably informed
regarding anv such L.egal Proceedings. The Company shall prompily notify the other Parties of any
Legal Proceeding that may be threatened or asserted in writing, brought. or commenced against the
Company or any of the Company Subsidiaries, that would have been listed in Section 3.25 of the
Company Schedule of Exceptions. 1f such Legal Proceeding. had arisen prior to the date hercof. The
Company agrees that it shall not settle, compromise or come to an arrangement regarding, or muake an
offer or agree 1o settle. compromise or come to an arrangement regarding. any such Legal Proceedings
commenced against the Company, any Company Subsidiary or anv direcior. officer or emplovee
thereof without the prier written consent of Parent which shall not be unreasonably withheld or
delayed. After receipt of the Company Sharcholder Approval. the Company shall cooperate with Parent
and. if requested by Parent. use its reasonable commercial etforts to settle. compromise or come 1o an
arrangement regarding any unresolved Legal Proceedings in accordance with Parent’s direction,

Section 7.05  Public Statements and Disclosure. None of the Company, on the one hand. or Parent
and Mcrger Sub. on the other hand. shall issue any public release or make any public announcement
concerning this Agreement or the Transactions without the prior written consent of the other Parties
{which consent shall not be unreasonably withheld. conditioned or delayed), unless (a) such disclosing
Party shall have determined in good taith, upon the advice of outside legal counsel, that such disclosure
is required by applicable Law or. in the case of Parent, the market rules, internal rules. guidelines or
other mandatory requirements of the securities exchange on which any Parent capital stock is then
listed and {b) 1o the extent practicable before such press release or disclosure is issued or made. such
Party advises the other Parties of, and consults with the other Parties regarding, the test of such press
release or disclosure. Notwithstanding the foregoing. without prior consent of the other Partics, cach of
Parent and the Company may disseminate material substantialty similar to material included in a press
release or other document previously approved for public distribution by the other Party. Each Party
agrees to promptly make available to the other Partics copies of any written public communications
made without prior consultation with the other Partivs.

Scection 7.06 - Confidentiality. Parent. Merger Sub and the Company hereby acknowledge that Parent
and the Company have previously exccuted a Confidentiality Agreement. made as of August 24, 2016
(the “Confidentiality Agreement™), which will continue in full force and effect in accordance with its
terms except that any obligation of Parent 1o the Company shall terminaie at the Effective Time,

Seetion 7.07  No Control of the Company’s or Parent’s Operations. Nothing contained in this
Agreement shall give Parent or the Company. directly or indirectly, rights to control or direct the
operations of the other prior (o the Etfective Thme. Prior to the Etfective Time, cach of Parent and the
Company shall exercise. consistent with the terms and conditions of this Agreement. complete control
and supervision of its operations.
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ARTICLE VIII: CONDITIONS TO THE MERGER

Section 8,01 General Conditions. The respective obligations of Parent, Merger Sub and the
Company to consummate the Merger and the Transactions shall be subject to the satisfaction or waiver
{except with respect to the condition set forth in Section 8.01(a}. which cannot be waived) by mutual
wriiten agreement of Parent and the Company. prior to the Effective Time, of each of the following
conditions:

(a) Company Sharcholder Approval. The Company Sharcholder Approval shall have been
obtained.

() No Legal Prohibition. No Governmental Authority of compelent jurisdiction shatl have
enacted, 1ssued, granted or promulgated any Law or Order that is in ¢ffect and has the effect of making
the Merger illegal or which has the effect of prohibiting or otherwise preventing the consummation of
the Merger.

{c) No Legal Proceedings. No Legal Proceeding initiated by any Person secking an Order 1o
enjoin or prohibit the consummation of the Merger or the Transactions shall be pending or threatened.

Scction 8.02  Conditions to the Obligations of Parent and Merger Sub, The obligations of Parent
and Mcerger Sub to consummate the Merger and the Transactions shall be subject to the satistaction or
waiver prior (o the Effective Time of each of the following conditions, any of which may be waived
exclusively by Parent:

(a) Representations and Warranties.

(1) Each of the representations and warranties of the Company in this Agreement.
other than the Fundamental Representations, that is qualified or limited by a materiality, Company
Material Adverse Eftect or similar standard shall be true and correct in all respeets on and as of the date
of this Agreement and as of the Effective Time as though made on and as of the Effective Time (exceps
1o the extent expressly made as of a specitied date, in which case as of such date).

(i) The Fundamental Representations of the Company shali be true and correct in all
respects, other than changes in the representations and warranties resulting {rom the vesting. exercise or
torfeiture of Company Options and Company Warrants from the date ot this Agrecment to the
Etfective Time according 10 their terms as set forth in Section 8.02(a)(ii) of the Company Schedule of
Exceptions,

(1) All other represeatations and warrantics of the Company contained in this
Agrcement {other than those described in Section 8.02({a)(i) and (1)) shall be true and correct in all
material respects. in cach case. as of the date hereof and as of the Effective Time as it made on and as
of the Effective Time, except to the extent such representations and warrantics by their terms speak s
ol'a specific date, which representations and warraniies will have been true and correct as ot such date.

(b} Perfurmance of Obligations of the Company. The Company shall have performed and
complied with, in all material respects. each of the obligations and covenants that are to be performed
by it under this Agreement at or prior to the Effective Time.

(¢} Company Schedule of Lxeeptions. The Company Schedule of Exceptions shall have
been delivered 1o Parent by the Company, and Parent has accepted and consented in wriling 10 such
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final form of the Company Schedule of Exceptions. Parent may withhold consent for and to the final
torm of the Company Schedule of Exceptions in its sole. complete and absolute discretion.

{d) Incumbency Certificate. Parent shall have received a certificate. dated as of the Closing
Date and executed on behalf of the Company by its Chiet Executive Officer. certifving the incumbency
of each of the Company’s officers authorized 10 sign. on behalf of the Company. this Agreement and
the Ancillary Agreements exeeuted or 1o be exceeuted and delivered by the Company pursuant to this
Agreement,

{v) Governmental and Other Approvals, The approvals, consents, waivers and notices
required to be obtained or sent by the Company o or from any Person (o consummate the Merger and
the Transactions or as set forth on the Company Schedule of Exceptions shall have been obtamed.
given or sent. as applicable, by the Company.

{f) Companv Material Adverse Effect. Since the date of this Agreement. there shall not
have oceurred any event, change, effect or development that, individually or in the aggregate, has had
ar would reasonably be expected to bave a Company Materiai Adverse Effect following the execution
and delivery of this Agreement.

() Resignaton of Company Directors. Parent shall have received duly executed resignation
letters ot the members of the Company Board effective as of the Effective Time.

() Appraisal Rights, The holders of no greater than Hive pereent (5%) of the outstanding
shares of Company Common Stock and no holders of the outsianding shares of Company Preferred
Swock shall continue 1o have a right to exercise appraisal, dissenters” or similar rights under applicable
Law with respect to such equity seeurttics of the Company by virtue ot the Merger.

() Secretary’s Certificates. Parent shall have received (i) a certificate. validly exeeuted by
the Seeretary of the Company, certifying (1} as to the terms and eftectiveness of the Charter
Documents. (2) as to the valid adoption of resolutions of the Company Board (whereby the Merger and
the Transactions were approved by the Company Board) and (3) that the Company Shareholders
constituting the Company Sharcholder Approval have approved this Agreement and the consummation
of the Transactions and (ii) a certificate, validly executed by the Secrctary of each Company Subsidiary
certitving as to the terms and effectiveness of the applicable Subsidiary Charter Documents.

() Goud Standing Certificate. Parent shall have received (1) a long form certiticate of good
standing of the Company from the Secretary of State, (it) a good standing certuficate from cach
jurisdiction in which the Company is qualified to do business, cach of which to be dated within a
reasonable peviod prior to Closing with respect to the Company and (iii) a certificate of good standing
of cach Company Subsidiary from the Sceretary of State of its incorporation or organization.

(K FIRPTA Certificate. The Company shall deliver to Parent a ceruficate, dated as ot the
Closing Date. certifving to the effect that no interest in the Company is a U.S. real property interest
(such certificate in the form required by U.S. Treasury Regulation § 1.897-2(h) and 1.1445-3(¢)).

(I Section 280G Payments. With respect o any payments or benefits that Parent
detcrmines may constitute a Section 280G Payment. the Company Sharcholders shall have approved.
pursuant to the method provided for in the regulations promulgated under Section 280G of the Code,
any such Section 280G Payments or shall have disapproved such pavments and/or benetits, and. as a
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conscquence, no Section 280G Pavments shall be paid or provided for in any manner and Parent shall
not have any liabilities with respect (o any Section 2800 Payments.

(m)  No Litigation. There shall not be pending or threatened any Legal Proceeding in which a
Governmental Authority or any Person is or 1s threatened to become a party or is otherwise involved:
(i) challenging or secking Lo restrain or prohibit the consummation of the Merger. (ii) relating to the
Merger and seeking to obtain from the Company or any of the Company Subsidiartes. any damages or
other rebiet that may be material. or (iii) that would materially and adversely affect the night of Parent.
the Surviving Corporation or any subsidiary of Parent to (x) own the assets and vperate the business ol
the Company and the Company Subsidiarics, taken as a whole or (v) prohibit or imit the excercise by
Parent of any material right pentaining to ownership of the share capital of the Surviving Corporation.

(n) Delivery of Financial Statements. Parent shall have vreceived the Financud Statements
trom the Company and the Financial Statements shall meet the standards, requirements. conditions and
thresholds set forth on Exhibit € in addition to any other requirements related to the Financial
Statements in this Agreement.

{0) Tail Policy. Parent shall have reecived evidence that the Tail Policy has been obtained
and that all premiums. fees and charges in connection therewith have been paid ftor the full term
thereof,

(P Officer’s Certificate of the Company. Parent shall have received a certificaie of the
Company. validly executed for and on behalf of the Company and in its name by a duly authorized
ofticer thereof, certitving that (i) the conditions set forth in this Secuion §.02 have been satisfied and (i)
the Company Sccuritvholder Schedule 1s true. complete and accurate in all respects as of the Closing
Date.

Section 8.03  Conditions to the Company’s Obligations to Effect the Merger. The obligations of
the Company o consummate ithe Merger and the Transactions shall be subject to the satisfaction or
waiver prior to the Eftective Time of cach of the tollowing conditions. any of which mav be waived
exclusively by the Company:

{a) Representations and Warranties. The representations and warranties of Parent and
Merger Sub contained in this Agreement that are qualified or limited by a materiality, Material Adverse
Effect or other similar standard shall be true and correct in all respects, and all other representations
and warranties of the Parent and Merger Sub contained in this Agreement shall be true and correct in
all matenal respects. in each case. as of the date hereof and as of the Effective Time as if made on and
as i the Eifective Time, except to the extent such representations and warranties by their terms speak
as of a specitic date. which representations and warrantics will have been true and correct as ol such
date.

(b) Pertormance of Obligations ot Parent and Mcerger Sub. Each of Parent and Mcerger Sub
shall have performed in all material respects the obligations that are to be performed by Parent and
Merger Sub under this Agreement at or prior to the Effective Time.

(<) Officer’s Ceryficate of Parent and Merger Sub. The Company shall have received a
certificate of Parent and Merger Sub, validly executed for and on behalf of Parent and Merger Sub and
in their respective names by a duly authorized ofticer thereofl certifving that the conditions set torth in
Section 8.03 have been satisfied.
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ARTICLE IX: SURVIVAL OF REPRESENTATIONS, WARRANTIES AND
COVENANTS: INDEMNIFICATION

Section 901 Survival of Representations, Warranties and Covenants. All representations,
warranties, agreements. covenants and obligations in this Agreement, the Ancillary Agreements. the
Company Schedule of Exceptions, any exhibit to this Agreement or an Ancillary Agreement or any
agreement. mstrument, certificate or document specifically required o be delivered under this
Agreement or an Ancillary Agreement by anv Party are material and shall be decmed to have been
relied upon by the Parties receiving the same. The representations and warranties of the Company
contained in this Agreement. the Ancillary Agreements or in any certificate or other instrument
delivered pursuant to this Agreement or the Ancillary Agreements. shall survive until 11:39 pm.
Mountain Time on the twentv-four (24) month anmiversary of the Closing Date (the “Expiration
Dure”). other than (a) the Fundamental Represemations, which shall survive until the expiration ot the
applicable statute of limitations, (b} the Tax Representation, which shall survive until 11:39 pan.
Muountain Time six months tollowing the expiration of the applicable statuie of limitations, and {¢) the
Special Representations. which shall survive uniil 11:59 p.m. Mountain Time on the thirty-six (30)
month anniversary of the Closing Date. The date until which any representation or warranty survives
shall be referred 10 as the “Swrvival Date” for such representation or warranly, Notwithstanding
anvthing in this Section 9.01 to the contrary, (x) ifL at any time prior to 11:539 p.n. Mountain Time un
the applicable Survival Date, an Officer’s Certtficate ts delivered alleging Losses and a clammn for
recavery under Section 9.03(b). then the claim asserted in such notice shall survive the applicable
Survival Date uniil such claim s fully and finally resolved and (v) claims relating to frand. intentional
misrepresentation or willful breach shall survive indefiniicty. The representations and warrantics of
Parent and Moerger Sub contained in this Agreement. the Ancillary Agreements. or in any certificate or
other instrument delivered pursuant to this Agreement or the Ancillary Agreement. shall terminate at
the Ettective Time. All covenants and agreements contined in this Agreement. the Ancitlary
Agreements or inany certficate or other writing delivered pursuant hereto or thereto or in conniection
herewith or therewith shall survive the Closing and shall continue to remain in tull foree and ctteet in
perpetuity after the Closing Date. unless they terminate carlier in accordunce with their express terms.

Section 9.02  Indemmnification. The Company Sharcholders agree to severally but not jointly
indemnity, reimburse and hold Parent and its officers. directors. stockholders and Affiliates. including
the Surviving Corporation (the “Indemnified Parties™). harmless against all claims. losses. Liabilities.
damages. Taxes. deficiencies. costs and expenses, including reasonable accounting and auditors” tees.
attorneys” fees ind expenses of investigation and defense, mterest, fines and penalties (hereinalier
individually a "Loss™ and collectively “Losses™) paid, incurred or sustained by the Indemnified Parties.
or any of them {(including the Surviving Corporation). directly or indirectly, as a result of. with respect
to orin connection with:

{a) any breach or inaccuracy of any representation or warranty of the Company comtained in
this Agreement (in cach case, solely with respect to the calcutation of Losses thereunder, without
giving effect o any maienality, Company Material Adverse Eftect or similar qualification contained or
incorporated directly or indirectty in such representation or warraniy). the Ancillary Agreements or in
any certificate or other instruments delivered by or on behalt ol the Company purseant (o ihis
Agreenient or the Ancillary Agreciments or, in the case ot a Third-Party Clainy any allegation that. if
true. would constitute such a breach or inaccuracy;
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(h) any failure by the Company 1o perform. Tulfill or comply with any covenani or
obligation applicable to it contained in this Agreement. the Ancillary Agreements or in any curtiticate
or ather instruments delivered pursuant to this Agreement or the Ancillary Agreements:

(c) any Dissenting Shares: provided, that any such Losses shall be net of the applicable
Murger Consideration that would otherwise be payable pursuant 1o Article 11 for any apphcable
Dissenting Share:

{d) Pre-Closing Taxes; and

(c) anv inaccuracy, omission or detect in the Company Securityholder Schedule.

The Company Sharcholders shall not have any right of contribution. indemnitication or advancement
from the Surviving Corporation or Parent with respect 1o anv Loss claimed by an Indemnified Party.

Section 9.03  Indemnification Procedure.

() Indemnificauon Claims.

{i) In order to seck indemnitication under Section 9.02(a), Parent shall deliver an
Officer’s Certificate 1o the Securnivholder Representative at any time on or before 11:539 p.m. Mountain
Time on the apphicable Survival Daie. [n addition. the Indemmniticd Parties may seek indemnification
for or with respect to the matters set forth in Section 9.02(b), (¢). (d) and (e} and for Losses related 10
any fraud. intentional misrepresentation or willful breach by delivering an Otficer’s Cernificate to the
Securitvholder Representative at any time. Unless the Securitvholder Representative shall have umely
delivered an Objection Notice pursuant to Section 9.03(b) hereof, Parent may permanently retain and
rentove from the Holdback Account an amount equal to the Loss set Torth in such Otficer’s Certificale.
Any payment or retention trom the Holdback Account to Indemnified Parties shall be deemed to have
been made by the Company Sharcholders. For the purposes hereof, "Officer’s Certificate™ shall mean
a certificate signed by any officer of Pareni: (1} stating that an Indemnified Party has paid. sustained.
incurred. or properly accrued. or reasonably anticipates that it will have ta pay. sustain, meur, or accrue
Losses. (2) setting forth the amount of claimed Losses to the extent such information is reasonably
available or can reasonably be estimated and (3) specifving in reasenable detail the individual items of
Losses included in the amount so stated. the date cach such item was piad. sustained. incurred. or
properly accrtied. or the basis for such anticipated Lability, and the nature of the misrepresentation.
breach of warranty or covenant or other indemnity to which such item s related.

(ii}) Al claims for indemmnification by the Indemnified Parties under this Article [X
shall be satisticd first via payment or retention from the Holdback Account. It an Indemnified Party is
entitled to recover a Loss pursuant to this Article [X and cither (1) the amount of Losses ¢laimed by
Indemnified Parties in Qfticer’s Certificates exceeds the amount remaining in ihe Holdback Account.
or (23 the Holdback Account has been distributed to Company Shareholders following the Holdback
Release Date. then, subject 10 the imitations set forth in this Article IX. cach Company Sharcholder
shall be severally, and not jomily, liable for such Company Sharcholder’s Pro Rawa Share of such Loss,
in which case such Company Sharcholder shall make payment directly to such Indeminified Pany by
wire transter of immediately available funds o an account designated by such Indemntficd Party.

) Objections to Indemnification Claims. No paviment shall be made or amount
permanently retained Irom the Holdback Account. if the Securitvholder Representative shall object o
the claim made in the Officer’s Certificate in a written statement labeled “Objection Naotice™ (an
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“Objection Notice™). and such Objection Notice shall have been received by Parene prior to 11:39 pan,
Mountain Time on the thirticth (30™) day after the Sceurityholder Representative’s receipt of the
Officer’s Certificate. [f the Securitvholder Representative does not object in writing within such thirty
(30)-day period, such tailure to so object shall be an irrevocable acknowledgment by the Sceurityholder
Representative that the Indemnified Party is entitled to the full amount of the claim for Losses set Torth
in such Qiticer’s Certificate, and pavinent in respect of such Losses shall thereafter be made. as
applicable. cither from the Holdback Account or the Company Sharcholders.

(¢) Resohution of Conflicts.

(1) I the Sceurityholder Representative delivers a valid Objection Notice in
accordance with Section 9.03(b), the Securityholder Representative and Parent shall attempt in good
fuith 10 agree upon the rights of the respective Parties with respect to cach of such claims.

(1) Atany time following delivery of an Objeciion Notice by the Securityholder
Representative 1o Parent or in the event of any dispute arising pursuant to Article 1X hereof. either
Parent, on the one hand. or the Sccuritvholder Representative. on the other hand, may pursue any and
all legal or equitable remedies available to them under applicable Law.

(1) This Section 9.03(¢) shall not apply to claims made in respect of any Dissenting
Shares.
(d) Third-Party Claims. In the event Parent becomes aware ot a third-party claim (a “'Third-

Party Claim™) that Parent reasonably believes may result in a demand for indemnification pursuant to
this Article 1X, Parent shall notify the Sceurityholder Representative in writing of such claim. The
Securityhelder Representative. on behali of the Company Sharcholders. shall be entitled. at its expense.
to participate in, but not to determine or conduci. the defense of such Third-Panty Claim: provided,
however, that the Company Sharchelders agree and consent, as a condition of such entitlement ot
participation, that Parent’s legal counsel in the Third-Party Claim shall not be precluded from
representing Parent as against the Compuny Sharcholders in the event that the Company Sharcholders
dispute the fact or amount of Pareni’s claim of a Loss refated to such matter, Parent shall have the right
in its sole discretion to conduct the defense of. and to settle. any such c¢laim: provided, that. in the event
that any claim 1s settled without the consent of the Securivhelder Representative, such settlement shall
not be dispositive of the existence of an indemnifiable claim or the amount of Losses. In the event that
the Sceurttyholder Representative has consented to any such settlement, the Company Sharcholders
shall have no power or authority to object 1o such settlement being an indemnitiable Loss.

Section 9,04 Maximum Pavments; Remedy.

(a) Except as sct forth inin Sections 9.04(h). {¢) and {d). the maximum amount an
indemnificd Party may recover from the Company Sharcholders pursuant to the indemnnty set torth i
Section 9.02 shall be Himited to the Holdback Account.

(b) Notwithstanding anyihing to the contrary set forth in this Agreement. nothing in this
Agreement shall limit the liability of any Company Sharcholder in respect of Losses arising out of uny
breach of a Fundamental Representation, fraud, breach of covenant, intentional misrepresentation,
willtul breach or the indemmity set forth in Section 9.02(¢). Without limiting the foregoing, it is agreed
and understood that the Survival Date shall not apply in respect of any such Losses arising out of any
fraud. breach of covenani. intentional misrepresentation, willful breach or the indemnity set forth in

Section $.02(¢).

29288.4- 1013724 v7 7

Lh



(c) Except as set forth in Section 9.04(b). the maximum amount an indemnified Party may
recover trom anv Company Sharcholder in respect of Losses incurred (1) pursuant to the indemnity set
forth in Sections 9.02(b). {c), and (d) and (ii) arising out of breaches of the representations and
warrantics contained in the Tax Representation, in each case. shall be several and not joint and shall be
limited, in the aggregate when combined with all other claims against any Company Sharcholder
pursuant to this Agrecment. to the dollar amount determined by multiplving (x) the Merger
Consideration by (v) the Parent Share Price.

() Except as set forth in Section 9.04(b). the maximum amount an [ndemnificd Party may
recover from any Company Sharcholder pursuant to the indemnity set forth in Section 9.02 hereot'in
respect of Losses arising out of breaches of the representations and warranties contained in the Special
Representations shall be several and not joint and shall be limited in the aggregate when combined wiih
all other clauns against any Company Sharcholder pursuant 1o this Agreement, to the doilar amount
determined by multiplving (x) .5 by (v) the product of (1) the Merger Consideration times (2) the
Parent Share Price.

Section 9.05  Determination of Amount of Heldback Account to Which Parent is Entitled. For
purposes of determining the number of Parent Shares from the Holdback Account to be cancelled and
torfeited as paviment for Losses sutfered and for which the Company Sharcholders have
indemmitication obligations pursuant this Article [N, Parent shall be entitled 10 cancel and cause o be
forfeited from the Holdback Account the number of Parent Shares cqual to the quotient obtamed by
dividing (a) the amount of such indemnifiable Losses by (b) the Parent Share Price. Assuming the
Parent Shares in the Holdback Account at the time such Loss is paid are sufficient (i.e.. the resulting
quotient 1s not ore than the remaining Pavent Shares in the Holdback Accouni), such Losses shall be
deemed and considered paid in tutl upon the cancellation and foriciture of such Parent Shares by Parent
from the Holdback Account.

Scection 9.06  Purchase Price Adjustments. Amounts paid to or on behall of any Person as
indemnification under this Agreement shall be treated as adjustments to the Merger Consideration.

Section 9.07  Sole Remedy. Following the Closing. the Parties agree that, except fur the availability
of injunctive or other equitable reliel and claims relating to fraud. willful breach. or intentional
misrepresentaiion. the rights to indemnitication under this Article [X shall be the sole remedy that any
Indemnificd Party will have in connection with the Transactions.

Scection 9.08  Knowledge. Parent’s and the Indemnified Parties™ rights herein shall not be affected by
anv investigation conducted with respect to. or any knowledge acquired (or capable of being acquired)
by. Parent or any of its Representatives, Affiliates. or the Indemnified Parties at any time. whether
before or atter the exceution and delivery of this Agreement or the Eftective Time, with respect w the
acenracy or inaccuracy of or compliance with anv representation, warranty. covenant or obligation, The
waiver of any condition related 1o the accuracy of any representation or warranty, or on the
pertonnance of ur comphance wiith any covenant or obhigation, will not affect the right to
idemnification or other remedy based upon any such representition, warranty, covenant or obligation,

ARTICLE X: TERMINATION, AMENDMENT AND WAIVER

Section 10.01 Termination, This Agreement mayv be validly terminated only as tollows (it heing
understood and hereby agreed that this Agreement mav not be terminated for any other reason or on
any other basis):
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{a) at anv time prior to the LEitective Time (notwithstanding the prior receipt ot the
Company Sharcholder Approval), by mutual writien agreement ot Parent and the Company: or

(b) by cither the Company or Parent. at any time prior 1o the Effective Time
(notwithstanding the prior reccipt of the Company Sharcholder Approval), in the event that the
Eftective Time shall not have occurred on or before 120 davs following signing (such date referred to
herein as the "Outside Date™): provided, however, that the right to terminate this Agreement pursuant
to this Section 10.01(b) shall not be available to any Party whose actions or omissions have heen a
principal cause of. or primarily resulted in, the fatlure of the Eftfectuve Time to occur on or betore such
date and such action or failure to act constitutes a breach of this Agreement: provided further. however,
that Parent’s refusal to consent o the final form of the Company Schedule of Exceptions as delivered 1o
Parcnt by the Company shall not affect Parent’s right (o terminate this Agreement pursuant 1o this
Section 10.01(b) and shall not provide the Company a basis under which it may terminate this
Agreement pursuant to this Sceciion 10.01(b): or

{c) by Parent, at any time prior to the Effective Time (notwithstanding the prior receipt off
the Company Sharchoider Approval). in the event that (i) Parent and Merger Sub have not breached
any of their respective representations. warranties or covenants under this Agreement in any material
respeet, and (if) the Company shall have breached any of its representations, warranties, covenants or
agreements under this Agreement such that the conditions set torth in Section 8.02 would not be
satisfied and shall have failed to cure, or cannot cure, such breach within Nifteen (15) Business Days
alter the Company has received written notice of such breach from Parent; or

() by Parent. at anv time prior to the Effective Time. if there shall have occurred a
Company Material Adverse Ltect atter the date hereot or

() by Parent, at any time prior to the Effective Tinwe, if Parent, in its sole. complete and
absolute discretion, determines that any matter or information disclosed or set forth in the Company
Schedule of Exceptions or any Updated Schedules 1s unacceptable: or

{H by the Company, at any time prior to the Effective Tune (notwithstanding the prior
receipt of the Company Sharcholder Approval). in the event that i) the Company has not breached any
ol its represeniations. warrandics or covenants under this Agreement in any matenal respect and (in)
Yarent or Merger Sub shatl have breached any of'its representations. warranties or covenants under this
Agreement such that the conditions set forth in Section 8.03 would not be satisfied and shadl have failed
to cure. or cannot cure, such breach within fifteen (13) Business Days after Parent has received written
notice of such breach from the Company (i being understood that the Company shall not be permitted
to terminate this Agrecment pursuant to this Section 10.01() in respect of the breach set forih in any
such written notice {A) at anyv time during such fifteen (13) Business Day period, and (13) at anv time
after such fifteen (13) Business Dav perod if Parent and Merger Sub shall have cured such breach
during sueh fitfteen (13) Business Day period),

Section 10.02 Notice of Termination; Effect of Termination. Anv proper and valid termination ot
this Agreement pursuant to Section 19.01 shall be effective immediatel v upon the delivery of writen
notice of the terminating Party to the other Porty or Parties. as applicable. setting forth the particular
subscetion of’ Seetion 10.01 pursuani to which this Agreement is being terminated. In the event of the
termination ot this Agreement pursuant to Section 10.01. this Agreement shall be of no further foree or
cffect without hability of any Party or Parties. as applicable (or any director. officer. emplovee,
Atfiliate, agent or other representative of such Party or Parties) to any other Party or Partics hereto, as
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applicable, except (a) for the ierms of Section 7.05. Seetion 7.00, this Section 10.02, Seetien 10.03 and
Article X11i. cach of which shall survive the termination ot this Agreement, and (b) nothing in this
Agreement shall relieve any Party from liability for any fraud. intentional misconduct or willful breach
of any representation, warranty, covenant, agreemeni. obiigation or other provision of this Agreement.
For purposes of this Agreement, “willful breach™ shall mean any act or failure w act by a Party in
circumstances where the officers or directors of such Party had actual knowledge that the taking ol
such act or the fatlure to take such act would cause a breach of this Agreement. In addition 1o the
foregoing. no termination of this Agreement shalt affect the obligations of the Partics set forth in the
Contidentiality Agreement. all of which obligations shall survive termination of this Agreement in
accordance with their terms.

Section 10.03 Fees and Expenses,

(a) General. Each Party shail bear its own fees and Expenses incurred in connection with
thrs Agreement and the Transactions contempiated hereby. whether or not the Merger 1s consummated:
provided, however, that the Expenses associated with the printing, ting and mailing of the and
solicitation of the Companv Sharcholder Approval shall be borne by the Company.

(h) Company Pavineni.

(1) I this Agreement is terminated by Parent pursuant to Section 0.01(¢c}). the
Company shall pay to Parent $1.500.000 (the “Fermination Fee™) within three (3) Business Days of
the effective date of such termination by wire transfer of immediately available funds to an account or
accounts designated in writing by Parent prior to or substantially concurrently with Parent’s notice of
such termination.

(1) If this Agreement is terminated by Parent pursuant to Section [4.01(¢). the
Company shall pay to Parent the documented out-ot-pocket costs of Parent. including but not Limited to
attornevs ™, accountanis” and other service provider fees. incurred by Parent in the negotiation and
drafting of this Agreement, which. for the avoidance of doubt. will include any costs and cxpenses
incurred by Parent in conducting its due diligence of the Company.

{11) Subject to Section_10.02(b). the pavment of the Termination Fee or the fees and
cxpenses of Parent pursuant to Section [0.03(b)(in) shall be the exclusive remedy of Parent and Merger
Sub for the farlure of the Pariies to consummate the Merger and the Transactions contemplated by this
Agreement. For the avoidance of doubt, in no circumstances shall the Termination Fee be paid on maore
than one occurrence.

Section 10.04 Amendment. Subject 1o applicable Law and the other provisions ot this Agreement. this
Agreement may be amended by the Parties at anv nme only by execution of an instrument in writing
signed on behatf of cach of Party: provided. however, that in the event that the Company has received
the Company Sharcholder Approval. no amendment shall be made to this Agreement that requires the
approval of the Company Sharcholders under applicable Law without obtaining the Company
Sharchelder Approval of such amendment. Afier the Effective Time, the Company Securitvholders
agree that any amendment ot this Agreement signed by the Securitvholder Represemtative shall be
binding upon and effective agninst all Company Securityholders whether or not they have signed such
Amendment,
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Section 10.05 Extension: Waiver, Atany time and (rom time to time prior to the Effective Time_ any
Party may, to the extent legally allowed and except as otherwise set forth herein, (a) extend the time for
the performance of anvy of the obligations or other acts of any other Party. (b) waive any inaccuracies in
the representations and warrantics made to such Party contained herein or in any document delivered
pursuant hereto, and () waive compliance wiih any of the agreements or conditions for the benelic off
such Party hercto contained herein. Any agreement on the part of'a Party o any such extension or
waiver shall be valid only it set forth 1 an instrument i writing signed on behalf of such Party. Any
delay in exercising anv right under this Agreement shall not constitute a waiver of such nght. For
purposes of this Section 10.05. the Company Securityholders agree that any extension or waiver signed
by the Sccuritvholder Representative shall be binding upon and effective agamst all Company
Securitvholders whether or not thev have signed such exiension or waiver.

ARTICLE XI: THE SECURITYHOLDER REPRESENTATIVE

Scction 11,01 Appointment of Securitvholder Representative. By virtue of the approval of the
Merger and this Agreement by the Company Stockholder Approval. cach of the Company
Scecurityholders shall be deemed 1o have agreed to appoint Terence ). Ferraro as its agent and attormey-
in-fuct, as the Securitvholder Representative for and on behalt of the Company Securiivholders o take
all actions under this Agreement that are 1o be taken by the Securitvholder Representative. including 1o
amend this Agreement, (o waive any provision of this Agreement. 1o negotiate payments due pursuant
to Article IX, to give and receive notices and communications, o authorize pavment to any
Indemnified Party from the Holdback Account in satisfaction of claims by any Indemnified Party, 1o
object to such pavments, to agree to, negotiate. enier ito settlements and compromises of, comply with
orders of courts with respect 1o, and to assert any claims by any Indemnified Party against anv
Company Sccuritvholder or by anv such Company Sceuritvholder against any Indemnitied Party or any
dispute between any Indemnitied Party and anv such Company Sccurityhelder. in each case relating to
this Agreement or the Transactions, and 1o take all other actions that arc ¢ither {a) necessary or
appropriate in the judgment of the Secuntvholder Representative for the accomplishiment of the
foregoing or (b) specificallv mandated by the terms of this Agreement. Such agency may be changed
by the Company Sharcholders from time o e upan not less than thirty (30) days prior writien notice
to Parent: provided. however, that the Sccurityholder Kepresentative may not be removed unless
holders of at least a two-thirds interest of the Holdback Account agree 10 such removal and to the
identity of the substituted agent. A vacaney in the position of Securityholder Representative shall be
filled by the holders of &4 majority in interest of the Holdback Account. In the event a vacancy in the
position of Securityholder Representative exists for fifteen (13) or more days, Parent shall have the
right to petition a court of competent junisdiction 1o appoint a replacement Securityholder
Representative. No bond shall be required ot the Securityholder Representative, and the Securiivholder
Representative shall not receive anv compensation for its services. Notices or communicalions w or
from the Securitvholder Representaiive shall constitute notice to or irom the Company Scecuritvholders.

Section 11,02 Representations and Warrantics of the Scecuritvholder Representative, The
Sccuritvholder Representative represents and warrants to Parent and 10 the Exchange Agent that it has
the irrevocable right. power and authority (1) to enter into and pertorm this Agreement and to bind cach
of the Company Securttyholders to its terms, (11) to give and receive directions and notices hereunder
and (111) to make all determinations that may be required or that it deems appropriate under this
Agreement,

Scetion 11.03 Right to Relv. Untl notified in writing by the Scecurityholder Representative that it has
resigned, or that it has been removed by at least two-thirds in interest of the Holdback Account. Parent
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and the Exchange Agent may rely conclusively and act upon the dircctions, instructions and notices of
the Sceuritvholder Representative named above and. thereatter. upon the directions. instructions and
nolices of any successor named In @ writing executed by a majority-in-interest of the Holdback Account
delivered to Parent.

Section 11.04 Powers and Authorization of the Securitvholder Representative. The Company and
the Company Sccuritvholders each hereby authonize the Securitvholder Representative lo:

() Receive all notices or documents given or 10 be given to the Company Securitvholders
pursuant hereto or in connection herewith or therewith and to receive and accept services of legal
process in connection with any suit or proceeding aristng under this Agreement:

(b) Engage counsel. and such accountints and other advisors and incur such other expenses
in connection with this Agreement and the Transactions as the Sccuritvholder Representative may in ils
sole discretion deem appropriaie (such expenses. the "Representative Expenses™): and

{c) Take such action as the Securitvholder Representative may in its sole discretion deem
appropriate in respect of; (1) waiving any inaccuracies in the representations or warrantics of Parent or
Merger Sub contained in this Agreement or in any document delivered by Parent or Merger Sub
pursuant hereto: (11) taking such other action as the Securitvholder Representative is authorized to take
under this Agreement: (in) receiving all documents or certificates and making all determinations. in its
capacity as Sceuritvholder Representative. required under this Agreement: and (iv) all such actions as
may be necessary 10 carry oul any of the Transactions, including the defense and/or seulement of any
claims tor which indemnification s sought pursuant to Article IX and any waiver of any obligation of
Purent or the Surviving Corporation.

Section 11,05 Reimbursement and Indemnification of the Sccuriivholder Representative. The
Securitvholder Representative shall not be liable for any act done or omitled hereunder as
Securityholder Representative while acting in good faith and in the exercise of reasonable judgment,
The Company Sharcholders shall indemnity the Securityholder Representative and hold the
Sccunivholder Representative harmless against any loss. liability or expense incurred without gross
negligence or bad faith on the part of the Sceuritvholder Representative and arising out of or in
connection with the acceptance or admustration of the Securityholder Representative’s duties
hereunder, including the reasonable Tees and expenses of any legal counsel retained by the
Securityholder Representauve. A decision. act, consent or instruction ol the Securitvholder
Representative, including an amendment, extension or waiver of this Agreement. shall constitute a
decision of the Company Sceuritvholders and shall be final. binding and conclusive upon the Company
Sccuritvholders: and the Exchange Agent and Parent may rely upon any such decision, act. consent or
instruction of the Sceuritvholder Representative as being the decision, act, consent or instruction ol the
Company Securitvholders. The Exchange Agent and Parent are hereby relieved from any liabilite o
any Person tor any decision. act, consent or instruction of the Sceuritvholder Representative.

ARTICLE XII: TANX MATTERS

Section 12,01 Filine of Tax Returns; Pavment of Taxes.

(1) From and after the Closing Date. the Surviving Corporation shall cause to be umely
prepared and filed with the appropriate Governmental Authority all Tax Returns of the Company and
the Company Subsidiaries for all Pre-Closing Tax Periods that are required 10 be filed after the Closing
Date. including for those junisdictions and Governmental Authoritics that permit or reguire a short
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pertod Tax Return for the period ending on the Closing Date. Except as otherwise may be approved by
the Sceuritvholder Representative in its sole discretion. all such Tax Returns tor any Pre-Closing Tax
Period or Straddle Period must be prepared (i) in accordance with applicable Law and (1) consistent
with the past practices of the Company or the applicable Company Subsidiary exeept as otherwise
required by applicable Law. The Securityholder Representative shall cooperaie fully and promptly in
connection with the preparauon and iling of such Tax Returns. subject to the provisions of Section

12.01(b) below,

{b) The Securitvholder Representative will be given a reasonable opportunity, and in no
cvent less than fitteen (13) Business Davs, o review, comment upon. and approve anv Tax Retums
which relate 10 a Pre-Closing Tax Period or the Straddle Period or which could reasonably be expected
10 affeet the Tax lability of a Company Shareholder (including any indemnification obligation wiih
respect to Taxes pursuani to Article EX), such approval not 1o be unreasonably withheld. conditioned or
delaved.

(c) None of Parent or any ot its Atfiliates may (or after the Closing. may cause or pernut the
Compuany or the Company Subsidiaries to) amend, refile or otherwise modify (or grant an extension of
anv statute of limitations with respect o} any Tax Return relating in whole or in part to the Company or
the Company Subsidiaries that relates to any Pre-Closing Tax Period except as otherwise reguired by
applicable Law,

Section 12.02 Proration of Taxes. To the extent permitied by Law or administrative practice. the
taxable year of the Company and the Company Subsidiaries will end on the Closing Daie. Whenever it
15 necessary to determune the liability for Taxes of the Company and the Company Subsidiarics fora
portion of a taxable year or period that begins betore and ends after the Closing Date. in the case of any
Taxes that are imposed on a periodic basis and are pavable for a Straddle Period. the portion of such
Tax that constitutes a Pre-Closing Tax will be as tollows: (a) in the case of any Taxes other than Taxes
based upon or related o income or receipts, the portion ot such Tax constituting a Pre-Closing Tax will
equal the amount ot such Tax tor the entive Tax Peried multiplied by a fraction the numerator of which
15 the number ol days in the Tax Period ending at 11:539 pan. on the Closing Date and the denominator
ot which is the number of days in the entire Tax Period: and (b) in the case ot any Tax based upon or
related o income or receipts, the portion of such Tax constituting a Pre-Closing Tax will be determined
and apportioned using an iierim closing of the books as of the closc of business on the Closing Dt
provided. however, that exemptions, allowances or deductions that are caleulated on an annual basis
will be allocated 10 the pertod ending at 11:39 p.m. on the Closing Date in the same proportion as the
nwmber of calendar days during the Taxable Period through such date bears to the number of calendar
davs in the entire Taxable Period.

Section 12.03 Cooperation on Tax Matters. Subject to the provisions of Scetion 12.04. Parent, the
Company. the Company Subsidiarics and the Securityholder Representative shall cooperate. as and o
the extent reasonably requested by the other Party, in connection with the preparation and filing of Tax
Returns required to be filed pursuani to this Article Xil. Such cooperation will include the retention and
(upon any other Party’s request) the provision of records and information that are reasonrably required
in connection with the preparation and filing ot any such Tax Return. Parent and the Sceuritvholder
Representative will retain all books and records with respecet to Tax matters pertinent 1o the Company
and the Company Subsidiaries relating to any Taxable Period beginning before the Closing Dare unuil
the expiration of the applicable statute of limitations (and, t the extent notified by Parent or the
Sceurityholder Representative. any extensions thereof) of the respective Taxable Periods, amnd w abide
by all Tax record retention agreements entered into with any Governmental Authority.
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Section 12.04 Amended Tax Returns. Anv amended Tax Return or refund claim the Company or any
Company Subsidiary was required by applicable Law to file but failed to so tile relating 1o a Pre-
Closing Tax Period or a Straddle Period of the Company or any Company Subsidiary that 1s prepared
and tited aficr the Closing Date shall be filed by PParent only alter giving the Sccuritvholder
Representative a reasonable opportunity w review and consent 1o such amended Tax Return or refund
claim. such consent not to be unreasonably withheld. conditioned or delayed: provided. however, that 1f
such amended Tax Return or refund claim could reasonably be expecied to increase the Tax hability of
a Company Sharcholder (including anv indemnification obhigation with respect to Taxes pursuant o
Article [X). it will be reasonable tor the Sccurityholder Representative to withhold consent from any
such amendment or claim proposed by or on behalf of Parent to the extent that the Tax Return filings of
the Company or any Company Subsidiary in the absence of filing such amended Tax Return or refund
claim would be in accordance with applicable Law.

Section 12.05 Audits and Contests with Respect to Taxes.

{a) Parent and the Sceurityholder Representative will notify the other in wnting within
fifteen (15) Business Davs afler receipt by Parent or the Securnttyholder Representative of written or
oral notice of anv pending or threatened audit or assessment with respect to Taxes of the Company or
the Company Subsidiaries relating to any Pre-Ciosing Tax Perniod or Straddle Period.

(b) Parent shall control all audits and assessments with respect to Taxes oceurring or
received atter the Closing Date. but to the extent that any such matter relates to a Pre-Closing Tax
Period or the PPre-Closing portion of anv Straddle Period that would increase the obligation ot the
Compuny Sharcholders for Taxes. Parent agrees (i) to keep the Securitvholder Representative
reasonably informed of developments with respect o such audit or assessment. (11) W negonate with the
relevant Governmental Authority {or a resoiution of such audit or assessment in good faith and in a
manner that does not untairly compromise Pre-Closing Taxes as compared to Post-Closing Taxes and
(i11) to obtain the consent of the Securitvholder Representative prior to the scitlement of the portion off
the audit or assessment relating 1o the Pre-Closing Tax Period. which consent shall not be unreasonably
withheld. conditioned or delayed,

Section 12.06 Transfer Taxes. Notwithstanding Section 12.01. all federal. swite. local. foreign and
other transters, sales. use or similar Taxes applicable to, imposed upon or arnsing out of the
Transactions shall be borne equally by Parent and the Company.

ARTICLE X11t: GENERAL PROVISIONS

Section 13.01 Notices. All notices and other communications hercunder shall be in writing and shall
be deemed o have been duly delivered and received hereunder (1) three (3) Business Days after being
sent by registered or certified matl. return receipt requested. postage prepaid, (i) two (2} Business Day
atier being sent for next Business Day delivery. fees prepaid. via a reputable international overnight
courter service, or (i) immediately upon delivery by email, by hand delivery or by facsimile (with i
wrilten or clectronie confinmation of receipt), in cach case 1o the miended reciptent as sct forth below:

() if to Parent or Merger Sub:

Helix TCS. Inc,

Aitn: Zachary L. Venegas

5300 DTC Parkway, Suite 300

Greenwood Village, CO 80111
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email: zvenegas@helixtes.com
with a copy Owhich shall not constitnie notice) to:

Wyrick Robbins Yates & Ponton LLLP
4101 Lake Boone Trail, Suite 300
Ralcigh. North Carolina 27607

Aun: W David Mannheim

Fmail: wmannheim@wyrick.com

{h) it 1o the Company,

Bio-Tech Medical Software. Inc.
Atin: Terence Ferraro

31010 N Federal Highway, Ste 400
FFort Lauderdale, IFLL 33306

cmail: yEobiotrackthe.com

with a copy (which shall not constitute notice) 1o:

Cratierrez Bergan Boulnis PLLLC

901 Ponce de Leon Boulevard, Ste 303
Coral Gables, Flonda 33134

Aun: Dale S, Bergman

Email; dale.bergmanggbbpl.com

() if 1o the Securitvholder Representasive;

Terence 1. Ferraro

3101 N Federal Highwayv, Ste 400
Fort Lauderdale, FLL 33300

email: yebietrackthe.com

with a copy (which shall nor constitute notice) to:

Guticrrez Bergan Boulris PLLC

901 Ponce de Leors Boulevard, Ste 363
Coral Gables, Florida 33134

At Dale S, Bergman

Email: dale.bergman@ubbpl.com

Section 13.02 Assignment. No Party may assign cither this Agreement or any of its rights. interesia. or
obhigations hercunder without the prior written approval of the other Parties. except that each of Merger
Sub and Parcnt may assign. in its sole discretion and without the consent of the Company or the
Secuntvholder Representative. any or all of its rights, interests and obligations hereunder to any
Attiliate thereot or any purchaser of all or substantially all of its asscts (cach, an “Assignee™). Any such
Assignee may thereafter assign. in its sele diseretion and without the consent of the Company or the
Scecuritvholder Representative. any or all of its rights. interests and obligations hereunder to one or
more additional Assignees: provided, owever, that in connection with any assignment to an Assignec.
Parent and Merger Sub shall remain liable for the performance by Parent and Merger Sub of their
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obligations bereunder. Subject to the preceding sentence. this Agreement shall (1) be binding upon the
Partics and their respective successors and permitted assigns and (ii) shall inure to the benetiv of the
Parties and their respective successors and permitted assigns.

Section 13.03 Entire Agreement. This Agreement and the documents and instruments and other
agreements among the Parties as contemplated by or referred o herein, including the Company
Schedule of Exceptions and the Exhibits hereto, constitute the entire agreement among the Parties with
respect to the subject matter hercof and supersede all prior agreements and undersiandings, both written
and oral, smong the Parties with respect to the subject matter hereof: provided, however, the
Contidentiality Agreement shall not be superseded, shall survive the termination or consumimation at
this Agreement. and shall continue i tull foree and effect, subject to Section 7.06.

Section 13.04 Third Party Bencficiaries. This Agreement is not imtended to. and shall not. conter
upon any other Person any rights or remedies hereunder, except {a) as sct forth i or contemplated by
the terms and provisions of Secuion 6.01, and (b) from and after the Effective Time. the rights of
Company Sceurityholders to receive the amounts to which thev are entitfed pursvant w Articte .

Section 13.05 Severability. In the event that any provision of this Agreement, or the application
thereof, becomes or 1s declared by a court of competent jurisdiction o be tllegal. void or unenforceable,
the remainder of this Agreement will continue in full foree and effect and the application ot such
provision to other Persons or circumstances will be interpreted so as reasonably to effect the intent of
the Parties. The Parties further agree to replace such void or unenforeeable provision of this Agreement
with a valid and enforceable provision that will achieve. to the extent possible. the cconomic. business
and other purposes of such void or unenforceable provision.

Section 13.06 Remedies,

(1) Except as othenwise provided herein, any and all remedies herein expressly conferred
upon i Party will be deemed cumulative with and not exclusive of any other remedy conferred hereby,
or by Law or equity upon such Party, and the exercise by a Party of any one remedy will not preclude
the exercise of any other remedy.

(b) The Partics hereby agree that irreparable damage would oceur in the event that any
provision of this Agreement were not pertormed in accordance with its specific terms or was otherwise
breached. and that money damages or other legal remedies would not be an adequate remedy Tor any
such damages. Accordingly, the Parties acknowledge and hereby agree that in the event of any breach
or threatened breach by o Party of any ol i3 respective covenants or obhigations set forth i this
Agreement, any ather Party shall be entitled fo seck an injunction or injunctions to preveni or restrain
breaches or threatened breaches of this Agreement by such Party. and to specifically enforee the terms
and provisions of this Agreement 1o prevent breaches or threatened breaches of, or o enforee
compliance with, the covenants and obligations of such Party under this Agreement. Each Party hereby
wrevocably and unconditionally waives any requirement for the securing or posting of anv bond in
connection with any such equitable or injunctive remedy.

Section 13.07 Governing Law. This Agreement and any dispute, controversy or claim ansing out uf,
relating to or in connection with this Agreement. the negotiation. exceution, existence, validity,
enforceability or performance of this Agreement, or for the breach or alleged breach hereol (whether in
contracl, in jort or otherwise) shall be governed by and consirued and enforced in accordance with the
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Jaws of the State of Delaware without regard to the conflicts of law principles thercof. except to the
extend that it is mandatory. under the laws of the State of Florida. that the FBCA apply to the Merger.

Section 13.08 Consent to Jurisdiction and Venue; WAIVER OF JURY TRIAL.

{a) Fach of the Parties hereby irrevocably submits to the personal jurisdiction of the
Delaware Court of Chancery. any other court of the State of Delaware or any federal court sitting in the
State of Delaware (the “Chosen Court™) solelv in respect of the interpretation and enflorcement of the
provisions of this Agreement and of the documents referred 1o in or contemplated by this Agreement,
and in respeet of the Transactions, or the negotiation, execution or performance hereol. and hereby
walve, and agree not to assert, as a detense in any action. suit or proceeding for the interpretation or
enforcement hereot or of any such document. that it is not subject thereto or that such action. suit or
proceeding mav not be brought or is not maintainable in the Chosen Court or that the Chosen Court is
an inconvenient forum or that the venue thercol mayv not be appropriate. or that this Agreement or any
such document may not be enforced in or by such Chosen Court, and each of the Parties hereto
irrevocably agrees that all claims, actions, suits and proceedings or other causes of action (whether at
Law. in contract, in tort or otherwise) that may be based upon. arising out ot or relating to this
Agrcement or any of the Transactions. or the negotiation, execution or performance hereof shall be
heard and determined exclusively in the Chasen Court. Each of the Parties hereby consents to and
grants any such Chosen Court jurisdiction over the person of such Party aad. to the extent permited by
Law. over the subject matter of such dispute and agrees that mailing of process or other papers in
connection with any such action. suit or proceeding in the mannrer as may be permitted by Law shall be
valid. eftecuve and sufficient service thercoll

{b) Each of the Partics acknowlvdges and agrees thai any controversy which mav arise
under this Agreement is Itkely to involve complicated and difficult issues, and theretore cach such
Partv hereby irrevocably and unconditionally waives any right such Party may have to a trial by jury in
respect of any action, suit or proceeding directly or indirectly arising out of or relaung to this
Agreement or the Transactions. Each Party certifies and acknowledges that (1) no representative. agent
or attorney of any other Party has represented. expressly or otherwise. that such other Party would not.
in the event of such action, suit or proceeding, seck to enforce the foregoing waiver, (i1) cach of the
Parties understands and has considered the implications ol this waiver. and (i11) cach Party makes this
waiver voluntarily.

Seetion 13.09 Counterparts. This Agreenwent may be executed i one or more counterparts, all of
which shall be considered one and the same agreement and shall become effective when one or more
counterparts have been signed by cach of the Parties and delivered 1o the other Parites. it being
understoed that all Parties need not sign the same counterpart. The exchange of a fully exceuted
Agreement {in counterparts or otherwise) by facsimile or by clectromie delivery (including, withous
limitation, in .pdfor other scan tormat) shall be sufficient to bind the Parties to the werms and
conditions ot this Agreement.

[Signature Page Follows.f
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Exhibit A

AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
BIO-TECH MEDICAL SOFTWARE, INC.

The undersigned, pursuant to Chapter 60 of the Florida Statues, does hereby submit these
Amended and Restated Articles of Incorporation.

FIRST. The name of this corporation is Bio-Tech Medical Software, Inc. (the “Corporativn™),

SECOND. The principal place of business and mailing address of the Corporation is 5300 DTC
Parkway, Suite 300, Greenwood Village, CO 80111,

THIRD. The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the Florida Business Corporation Act (the “FBCA™),

FOURTH. The Corporation 1s authorized to issue one class of stock, which ss designated
“Commen Stock.” The total number of shares of Commoen Stock that the Corporation shall have
authority to issuc is One Thousand (1,000), par value $0.001 per share.

FIFTH. The address of the Corporation’s registered office in the State of Flonda
is 17888 67th Court North, Loxahatchee, Florida 33470. The name of the registered agent at

such address is InCorp Services, Inc.

SIXTH. In furtherance and not in limitation of the powers conferred by statute. the board of
directors of the Corporation (the “Board”) is expressly authorized 10 adopt, amend or repeal the
bylaws ot the Corporation (the “Bylaws™).

SEVENTH. Elections of the Board need not be by written ballot unless the Bylaws shall so
provide,

FIGHTH.

{a) Limitation of Dircctor’s Liability. To the fullest ¢xtent not prohibited by the FBCA
as the same exists or as it may hereafter be amended, a director of the Corporation
shall not be personally liable to the Corporation or its stockhoiders for monctary
dumages tor breach of fiduciary duty as a director of the Corporation.

{b) Indemnification of Comporate Agents. To the fullest exient permitted by applicable
law, the Corporation is authorized to provide indemnification of, and advancement of
expenses (o, directors, officers, employees, other agents of the Corporation and any
other persons to which the Florida General Corporation Law permits the Corporation
to provide indemnification.

(c) Repeal or Modification. Neither any amendment or repeal of this Article EIGHTH,
nor the adoption of any provision of the Corporation’s Amended and Restated
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Articles of Incorporation inconsistent with this Articic EIGHTEH, shall climinate or
reduce the effect of this Article EIGHTH in respect of any matter oceurring, or any
action or proceeding accruing or arising or that, but for this Article EIGHTH. would
accrue or arise, prior to such amendment, repeal or adoptior: of an inconsistent
provision,
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