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FiLep

ARTIGLES OF AMENDMENT LLAHASSEE, 7 FLORID
TO '

ARTICLES OF INCORPORATION
OF

TBS HOTEL MANAGEMENT CORP,
{Name of Sorporation as currently filed with the Florida Dept. of State)

PO7000021412-
(Document number of corporation)

Pursuamt to the provisione of section 807.1008, Florida Statutas, this Floride Prefit
Corporation adopts the fallowing amendments to its Articles of Incorporation:

New ARTICLES VI, Vill, IX, X and X are hereby sdded to the Corporation’s Articlas of
incorporation, readmg as follows:

ARTICLE VIl
PURPOSES

The nature of the business or purpeee to be conducled er promoted by the Corporation
is te engage in the following activities: .

(i) to own and hold a membearship intarest in TBS Realty LLC, a Floritda
limited liability company (the "Company” er the "Bomower”) and, in
connection with the awnership of such interast, to act as the manager of
the Company, to exercize all of its rights and perform all of ite cbligations
ag tha manager of the Company, induding, without limitation, entering into
the following agreements on behalf of the Company: (a) Loan Agreement
{as such mgreement may be ameanded, supplementad, modifled or
restated from time to Hme, tha "Laan Agresment®} between the Company
and HSBC Bank USA, Nafional Asenciation, as agent ("Agent”) for {tsalf
and cerlain co-lenders (collactively with Agent, and their suceessors and
assigns, ‘Lender™); and (b} the Luan Documenta, as defined in the Loan
-Agresment (the documents referred ta In (2) and (b), togather with the
articles of organization of the Company, the operating agreement of the
Company, these articles of incorporation and. the by-laws of the
Corporation being collectively raferred to as the “Basic Documents”), and
to take the actions contemplated under the Basic Dacuments on behalf of r
the Company; and i

() to engage in any activty and to exercise any powsrs permiited to
corporations under the laws of the State of Florida that are related or
incidant2l 10 the foregoing and necessary, convenient or advisable o
accamplish the foregoing.

G\MMDITES Realty\Arend Asts of Ine. V.2 doados
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ARTICLE VI
PROHIBITION OF/REQUIRED VOTE FOR CERTAIN ACTIONS

The Corparation shall not: (i) engage in any businese ar activity other than as parmitted

by Articie VII; (i) without obtaining the prior unanimous affimative vote of the members

of the board of directors, merge or consolidate with any corporation or sell, lsase, or
otherwise transfer all or substantlally all of ite asaata to anothar carparation; (jii) without
obtaining tha prior unanimous affimative voto of the members of the board of directors,

dissolve or liquidats in whole or in part or inatitute. proceedings to be adjudicated a
bankrupt or insolvent, or consemt te the instituion of bankruptcy or insolancy
proceedings againat It, or file a petition seaking or consent to rearganizational rolisf

undar any applicabla Federal or state law relafing to bankrupicy, or consent to the
appoiniment of & racelar, quidator, assignee, trustes, sequestrator (or other similar
cfficial) of the Corporation, or a substantial part of its properly, or make any general
assignment for the benefit of creditors, or admit in writing its inability 1o pay ite debte - -
generaily as they bacome dus, or take any comporate action in furtheranca of sny such - * -
action; (iv) without obtalning the prior unanimous affimatlve vote of the members of the - .
board of directors, take any action as the manager of the Company to diasolve or =~
liquidate the Company in whole or in part or inatitute proceedings to have the Company *: "
adjudicated a bankrupt or insoivent, or censent ta the institution of bankruptey or B o
Inscivency proteedings against the Company, ar fila a petition seeking or consent o ©* w7 v -
reorgentzational refief under any applicable Federal or stete law ralating to bankruptey, ‘
or conagnt to the appointment of a receiver, liquidator, assignee, trustee, sequestrator
{or other similar official) of the Company, or m substantial part of the Company's
property, or make any general assignment for the henefit of the Company's creditors, or
admit in writing the Company's inability to pay ita debts genarally as thay become due,
or take any action in furtheranca of any such action; (v) without obiaining the prior
" unanimous affirmative vote of the membere of the board of directors, appmve any .
matarial amendmaent to the Basic Documents or any material transactions between the i
Corparation and any of its effilintes that are not contempliated by the Basic Documents;

and {vi) without obtaining the prior unanimous affirmalive vota of the members of the

board of directors, amand or repeal this Arficle or Arlicle V| for sc fong as any amounts

due to Lender under the Loan Documentis ramain outstanding. The Corporation shall

inaure at all tmes that It maintains corporate records and boaks aof account that are

separata from those of any other corporation, company or entity, including affiliates.

ARTICLE IX
INDEPENDENT DIRECTOR

The following provisions shall govern over any contrary or inconsistent provision of the
Articles of Incorporation of the Corporation, the By-Laws of the Corporation or any othar
document or instrument governing the affairs of the Gorporation:

A. At all times at which the directors of the Gorporation shall take, or
shafl be required to taka, any action in such capacity and so long es any

2
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chiigetions remain outstanding under the foan, a3 evidenced and secured by the
Loan Documents {the "Loan"), there shall be at least one direttor of the
Corporation who ia an Independent Director. No Indapendent Director may be
removed unlese his or her successor has been elected, An "Independent
Director® shah be an individual whe shall not have been at the ime of such
individuals appointment, and may not have been at any time during the
preceding five years, a shareholder of, or an officer, directot, parther, member,
pald consultant or employee of, the Company or any of it shareholders,
subsidiaries or Affiliates, a custamer of, or supplier to, the Company or any of ita
shareholderz, subsidiaries or Affilates, a person or other entity controlling or
under common contred with any such sharaholkder, partner, member, supplier or
customer, or-a member of the Immediate famlly of any sueh shareholder, officer,
director, partner, member, employee, aupplier or customer of the Company. As
used herein, the f2rm “control” means the possession, direttly or indirecty, of the
power to direct or cause the difection of the management and policies of &

_'_persan or entity, whether through ewnership of voting securities, by contract or
“ othendise, and the tarm "Affiliate” shall mean any person or-entfly other thanh the

Corporation () which owns beneficially, directly or indiracily, any ou'standing

" shares of the Corporation’s stock or any membership interest in the Company or
(i) which controlé. or is under common confrol with the Corporation, the
Company, or any guarantor of the Loan"gr any obligations relating thereto.

T B, Solong as the Loan or any other obligations évidenced or secured
by the ‘Lean Documents rémains outstanding and not discharged In full, the
Corporation shall have no authority, uplese euch action hag bean approved by a
unanimous vote of the Corporation's Board of Directors (including the affimative
vote of ihe Independent Director) and, in case of the Company, the unanimous

vote of alf other members of the Company, fo file or corsent to the flling of any -

voluntary or involuntary bankruptey or insolvancy petition with respect to the
Corporation or the Company or ctherwise Initiate or consent (o proceedinga o
have the Corpocation or the Company adjudicated banknupt or insclvent, or
consent to the institution of bankruptey or insolvency proceedings againet the
Cofporation or the Company, or file & psttion seeking or consenting fo
renfganization or relief of the Corporation or the Company as debter under any
applioable fegeral or state Iaw rejating to bankruptey, ingolvency, or other rekef
for dabtors with reapect to the Corporatian or the Company; or seek ar consant to
the appaintment of any trestee, recelver, conservator, assignee, sequestrator,
custodian, liquidator (or ather similar official) of the Corporation or the Company
or of all or any substantial part of the properties and assats of the Corpoeatich or
the Company, or make any general assignment for the benefit of credhars of the
Carparation or the Company, or admit In writing the inabitity of the Corporation or
the Company to pay its debts generally as they beoome due or declare or effect
8 maratorium on the Corporation's or the Company's dabt or take any corporate
action in furtherance of any such acion.

Q:\MMINTES Realty\Amend Artr of Inc, V.2 drc.doo
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ARTICLE X
SEPARATENESS COVENANTS
Definitions.

"Property” means the real property looated et 1111 and 1119 Celling Avenue,
Miami Beach, Florida,

: “Satisfaction Date” means Ihe date’ on which all amounts ouistanding under the
Loan Dogumenté shall have been satisfied and the jien of thie Loan Documents shall
have been relsased from the Property

: B,
Artinl'es or any provision of law lhat othemnaa S0 empowers the Corporation, until the

Naepative Cowdnants. Nutuﬁthstandmg any .other provision in these

.Sathsfachon Date:
The Corporation shall not do any crf the fcnnwtng an behalf of the

1,

Corporation or cause. the Borrower to. do-any:of the following, without the -

unanimous affirmative: vote of the Board of Dnrectom of the corporation
(including the Indspendent Director); - ,

M

(i)

(i)

v)

with respect to the-ﬁorpomﬂon ar the Borrower, file or consent to
the flling- of any bankruptcy, insolvency or recrgenization case or
proceeding; Insthute any proceedings under any applicabls
Insolvancy law or otherwise saek relief under any laws relating to
the reliaf from debte or the pratastion of dabtors generaily;

60K or oonsent to the appoiniment of a reoelver, Tiquidator,
assignee, trustee, sequestrator, cuntedian or any simitar official for
the Corporation or the Borowar or a subatantial portion of the
propesly of the Corporatian or the Bomowar;

make any assignment for the benefit of the creditors of the
Corporation or the Borrowsr: or

teke any action in furtherance of the foregoing subparagraphs (i)
through (fii).

The Comporation shall not do any of the following:

i}
G

(i)

to tha fullast extent permitted by law, dissolve;

iquidete, consolidate, merge, terminzte or sell all or substantially alf
of the assets of the Corpa ration;

engage in any businesa activity unrelated o the being the manager

4
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of the Borrdwer or beyond the scope of Article VIl horeof;

‘own any assets other than pemaonal properly related to, or derived

from, being the manager of the Borrower,

take any action that Is reasanably likely to cause the Corporation or
the Bamowsr to become Insalvent;

commingle its assets with those of any other person or entity and
hold all of its assetls in its own nama, :

guarantee of become ubligaled for the debu of any othar entity or
person

hold aitt its credit 88 being svallable to aatisfy the obligations of any

other person ar entty:

acquire the cbligations or aeculiﬁes of its aﬁ‘llates mambers
sharaholders or pariners;. P

maice 10aN1S 10 any ather parudn or anhty or buy or hoid evidence of
indabtednass issusd by any other person or entity (other then cash
and investment-grade securities),. .

pladge its assets to secisre the obligations of any other person or
entity;
identify iteelf as & division of any other persan or entity;

form, hold or acauire any subsidlanes other than ity equity inter¢at
in the Borrower;

incur any Indebtadness other than in the ordinary course of being
the manager of the Barrower,

transfer or consent to the tranefer of any diract or indirect
ownership interests in the Corporation except as expressly
permitted under the Loan Documants; or

amend, alter of change these Articles without {a) the prior written
congeni of tha Lender, is succwessors or a&ssigns and (b} afler
securitization of the Loan, prior written confirmation from each
rating agency that rates securities hacked in whole or in part by the
Loan or securities backed in whole or in part by such securities that
such amendment, alteration or change shal! not rosult in any
qualification, withdrawal or downgrade of any such rating,

GAMMINTES Rafy\Amend Arta of Inc, V.2 doa.dot
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C. Affirmaltiva Covenants. Notwithstanding any other provision in these
Articiaa or any provigion of law that ctherwise so empowers the Corporation, until the

Satisfaction Date,
§))

(if)
(i)

v

v
(v
(vid)

(vidi)
(i)

x)

(xi)

GAMMDATAS R\ Amend

the Corporation shall do each of the fallowing:

maintain books and records separate from any othar person or
entity; -

maintain s bank éocounts saparate from any other person or
enfity; » . : _

conduct s own business in its own nama and sirictly comply with
all organizational formalities to maintain its separate existence;

except as permitted by the Loan Dacuments, mainiain separate
financlal ststaments, showing s assets and lladilitles separate and
apart from those of &ny other person ar entity and shall not have its
assets lsted on the finencial satement of any other entiy:
provided, however, that the: Corporation's aasets may be included
in a consolidated financial statement of its affiliate provided that (i)
appropriate notation shall be made on such consolidated financial
statements to indicate the separatsness of the Corperation from
such offiliate and to indicate that the Corporations assets and
credit are not avallable to satisfy the debta and other abligations of
such offillate or any other Perzon. and (il) such rssets shall alao be
lisked on the Corporation's own sepamte balance sheet;

pay is own liabillties and expensas only out of is own funds;
observe all necessary aorporate formalities;

except for Gapital contributions of capial distributions pemittad
under the terms and conditions of these Artieles, not enter into any
transaction with an affiliate of the Corporation except on
commemially reasonable terms similar to those aveilable to
unaffillated parties in an arm's<angth traneaction’

pay the aalares of its own emplayees, if any, from its own funds;

maintain & sufficient number of employess, if any, in light of s
pontemplated busainess operations;

file its tax raturns separate from those of any other entity and not
file a consolidatad tax return with any other ertity;

allocate faify and reasonably any overhead sxpenses that are
shared with an affillate, including paying for office space and
services performad by any employee of an afflliate;

) (-]
Arin ofIne. V.2 docdoc
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(xii) uee separate stationery, invoices and checks bearing its own name;

{xiii) hokd itself cut as a separdte isgal entity;

(dv) promptly comect sny Known risunderstanding regarding Its
separate identity; and

(xv) , maintain edequata‘ capital in light of s contemplated business
operations;

{xvi) cause the Borrower o enter into ‘and perform ite obllgatlnns under
© the Loan Documents; and

{xvil) cause the Borrower ta comply with the prnvlaiona of ite Borrower
Oparating Agresment. N . ) :

Articke X| S
. BOARD OF DIRECTORS

KR A, Number. The number of Dtrecws odmhmng the Board nf D:ractors shal

: . b astabllshed by the Carporation's by-laws, or in the absence of a by-taw estabiishing the -
number of Directors, the number- of Directors: shall Ba’ two,’ lnciudmg ‘at least one
Indcpendent Diractor, ' ‘

B. Indemniﬁcation. Am_r indemniﬁcaﬁm- by' lhe corporaﬁnn in favor of any
director or officer or any ather indemnified party shafll be fully subordinate to the Loan and
ahall not constitute a claim against the Corporatlon in the event that insufficlent funds exist
to repay all iis abiigations to creditars,

: C. Independent Director. The Corporation's Board of Directors shall at sll
times have at least one member who is an independent Director. The Carperation shall
not take any vote reguiring the consent of the independent Director untess thera s at
least one Independent Director then serving. The independent Director's power and
authority shall be limRed to its rights to vobe on the matters listed in Section 8,1 of Article
X. No Independent Direclor may be removed unless hiz or her successor has been
elected and has taken offive. In the event of the desth, incapacity or resignation of an
independant Director, tha Board of Direotdrs pmmpﬂy shall appoint a replacement
Independant Direclor 25 soon as practicable.

The date of each emendment{s) adoption: The date of filing of this Amendment.

Adoption of Amendment(s): The emendment(s) wasiware approved by the
sharsholders, The number of voles cast for the amendment(s) by the shareholders

cMm Restiyamend Ao of e, W.2 dee.dae
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wasivare sufficient for approval,
Dated: March 14, 2007,

TBS HOTEL MANAGEMENT CORP.,
a Florida comporation

By:; m@%
'~ Rebinder Pal Singh, Vice Prasident

GIMMIDNTES Renlty\Ameod Arm of me, V.2 doc.dee




