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ARTICLES OF AMENDMENT
TOTHE
AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF

ZAVE NETWORKS, INC,

Zave Networks, Inc., 2 Florida corporation (the “Corporation™). hereby certifies, pursuant
to and in accordance with Section 607.1006 of the Florida Business Corporation Act (the ;
“FBCA™), for the purpose of filing these Articles of Amendment {0 the Ameanded and Restated
Articles of Incerporation {these “Amended Anicles™) with the Department of State of the State i

of Florida, that:
1. The name of the Corporation is Zave Networks, Inc.
2. The Corporation’s Articies of Incorporation are hereby amended to (i) increase

the aggregate number of authorized shares of Preferred Stock, par value $S0.01 per
share: (ii) create a new series of Preferred Stock, desigpated “Series B
Participating Convertible Preferred Stock™; and (iii) amend certain terms of the ;
Company's () Series A Participating Convertible Preferred Stock and (y) Series i
A-1 Participating Convertible Preferred Stock by deleting Article TV in ils entirety :
and replacing it with Article TV as set forth beginning on the page following the
signature page to these Amended Articles.

3. The Amended Articles were adopted and approved on November £7 2008 (i) by a
unanimous written consent of the directors of the Corporation and (ii) by a written
consent of the holders of a majority of the oulstanding shates of common stock,
Series A Participating Coavertible Preferred Stock and Series A-1 Participating
Convertible Preferred Stock of the Company pursuant to Section 607.0704 of the
FBCA (the number of votes cast by each voting group entitled 1o vote separately -
on these Amended Articles was sufficient for approval by that voting group). The i
Amended Articles shall be effective upon filing with the Deparment of State nf !
the State of Florida.

IN WITNESS WHEREOF, the Corporation has caused these Articlas of Amendment fo
the Amended and Restated Articles of Incorporation to be executed by a duly authorized officer
of the Corporation as of this /7 ~day of November, 2008.

ZAVE NETWORKS

By:

Presidentand Chief Execiitive Officer

MA 18024822002 Novomber 11, 2008
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ARTICLE FOUR
CAPITAL STOCK

The total number of shares of stock which the Corporation shall have authority to
issue is Fifty Million (50,000,000) shares of Common Stock, at a par value of One Cent (30.01)
(“Common Stock™), and Twenty One Million Seven Hundred Thousand (21,700,000) shares of
Preferred Stock, at a par value of One Cent ($0.01) (“Preferred Stock™), amounting to Seventy
One Miltion Seven Hundred Thousand (71,700,000) authorized shares of capital stock.

A. COMMON STOCK.

1. General. The voting, dividend and liquidation rights of the holders of the
Common Stock are subject to and qualified by the rights of the holders of Preferred Stock of any
series as may be designated by the Board of Directors of the Corporation.

(2)  Voting Rights of Common Stack.

(i)  Except as may otherwise be required by law, the hoiders of
the Common Stock are entitled to one vote for each share of Common Stock held
at all meetings of shareholders (and written actions in lieu of meetings). The
number of authorized shares of Common Stock may be increased or decreased |
(but not below the number of shares thereof then outstanding) by the affirmative '
vote of the halders of a majority of the stock of the Corporation entitled to vote,
irrespective of the provisions of Section 607.1003(b) of the Act.

(ii}  The holders of the Common Stock, voting separately as one
class, shall be entitled to elect one (1) director of the Corporation, who shall be i
the Corporation's Chief Executive Officer. At any meeting (or in a written i
consent in lieu thereof) held for the purpose of electing directors, the presence in '
person or by proxy (or the written consent) of the holders of at least a majority in
interest of the then outstanding shares of Common Stock shall constitute 2 quorum
of the Common Stock for the election of directors to be elected solely by the
holders of the Common Stock. A vacancy in the directorship elected solely by the
holders of the Common Stock shall be filled by vote or written consent of only the
holders of at least a majority in interest of the then outstanding shares of Common
Stock, consenting or voting, as the case may be, separately as one class, The
director to be elected by the holders of the Common Stock, voting separately as
one class shall serve for a term extending from the date of his or her election and
qualification until the time of the next succeeding annual meeting of shareholders
and until his or her successor has been elected and qualified.

(b  Dividends. Dividends may be declared and paid on the Common
Stock from funds lawfully available therefor as and when determined by the Board of
Directors of the Corporation and subject to any preferential dividend rights of any then
outstanding series of Preferred Stock.

() Liguidation. Upon the dissolution or liquidation of the
Corporation, whether voluntary or involuntary, holders of Common Stock will be entitled
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1o receive all assets of the Corporation available for distribution to its shareholders,
subject to any rights of any then outstanding series of Preferred Stock,

B. PREFERRED STOCK.

Preferred Stock may be issued from time to time in one or more series, each of i
such series to have such tenms as stated or expressed herein and in the resolution or resolutions
providing for the issue of such series adopted by the Board of Directors of the Corporation as
hereinafter provided. Authority is hereby exprassly granted to the Board of Directors of the
Corporation from time to time to issue the Preferred Stock in one or more series, and in
connection with the creation of any such series, by resolution or resolutions providing for the
issue of the shares thereof, to determine and fix such voting powers, full or limited, or no voting
powers and such designations, preferences and relative, participating, optional or other special
rights, and qualifications, limitations and restrictions thereof, including, without limitation,
dividend rights, conversion rights, redemption privileges and liquidation preferences, as shall be
stated and expressed in such resolutions. all to the full extent now or hereafter permitted by the
Act. Without limiting the generality of the foregoing, except as otherwise provided herein and in
the resolutions providing for the issuance of any series of Preferred Stock, the resolutions
providing for issuance of any series of Preferred Stock may provide that such series shall be
superior or rank equally or be junior to the Preferred Stock of any other series to the extent
permitted by the Act. Except as otherwise provided herein and in the resolutions providing for
the issuance of any series of Preferred Stock, no vote of the holders of Preferred Stock or !
Common Stock shali be a prerequisite to the issuance of any shares of any series of the Preferred I
Stock authorized by and complying with the conditions of the Articles of Incorporation. i

C. SERIES A PARTICIPATING CONVERTIBLE PREFERRED STOCK

Three Million Seven Hundred Fifty Thousand (3,750,000) shares of the
authorized Preferred Stock are hereby designated “Series A Participating Convertible Preferred
Stock™ (the “"Series A Preferred”). The rights, preferences, powers, privilepes, restrictions,
qualifications, and limitations granted to or imposed upon the shares of Series A Preferred shall
be as set forth herein.

1. Rank. The Series A Preferred shall, with respeet 1o dividend rights and/or
rights on liquidation, dissolution, redemption or winding up, whether voluntary or involuntary,
whether now or hereafer issued, rank on parity with each other and senior to the Common Stock
and, except for the Series A-1 Participating Convertible Preferred Stock and the Series B
Participating Convertible Preferred Stock and as otherwise pravided for herein, any other series
of Preferred Stock established hereafier by the Board of Directors, the terms of which shall
specifically provide that such series shall rank junior to the Series A Preferred with respect to
dividend rights and/or rights on liquidation, dissolution, redemption or winding up, as the case
may be, or which make no designation as to rank (all of such series of Preferred Stock to which
the Series A Preferred ranks senior and the Common Stock are collectively referred to herein as
“Series A Junior Securities™).

H08000258077 3
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2. Dividends.
(a) Series A Preferred Dividends.

6} Holders of outstanding shares of Series A Preferred, in
preference to holders of Series A Junior Securities, shall be entitled to receive on
¢ach Series A Dividend Payment Date (as defined below), a cash dividend on
each outstanding share of Series A Preferred at a rate per annum equal to ten
percent {10.00%}) of the Series A Original Purchase Price {as defined below) on
cach qutstanding share of Series A Preferred (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect o such shares),
accruing from the later of (i) the Series A Original Issue Date; or (ii) the last
Series A Dividend Fayment Date until in either such case the Series A Dividend
Payment Date on which such cash dividend is being made. All dividends shall
accrue quarterly in arrcars commencing on the first Series A Dividend Accrual
Date (as defined below) after the date of initial issuance of such shares of Series A
Preferred and shall, subject to Section 3 and unless paid on a prior Series A
Dividend Paymemt Date, be payable in cash upon (i) any merger or conselidation
of the Corporation with any other entity in which the Corporation is not the
surviving entity (except for a consclidation or merger that does not constitute a
Change of Control, as defined below), (ii) the sale of substantially all the assets of
the Corporation, (iii) a Change of Centrol or (iv) any voluntary or involuntary |
liquidation, dissolution or winding up of the Corporation (any or all of (i), (ii), '
(iii) and (iv) being referred to as a “Liquidation Event”) or upon conversion of
such shares of Series A Preferred into Common Stock.

Payment of Dividends. Subject to the provisions of these Articles
of Incorporation, if the Board of Directors declares a dividend on Series A Preferred,
then it must specify in such declaration that such dividend is for the accrued and unpaid
dividends on Series A Preferred. When and if a dividend is declared, each distribution in
the form of a cash dividend shall be payable to holders of record as they appear on the
stock books of the Corporation on such record date, not less than ten (10} nor more than
sixty (60) days preceding the relevant Dividend Payment Date, as shall be fixed by the
Board of Directors of the Corporation. For any period during which any share of Series A
Preferred is outstanding less than a fill quarterly dividend period ending on a Series A
Dividend Accrual Date the dividends payable shall be computed on the basis of a 360 day
year consisting of twelve (12) thirty (30) day months and the actual number of days
elapsed in the period for which the dividends are payabte If any Dividend Payment Date
for a dividend payable in cash occurs on a day that is not a Business Day (as defined
below), any accrued dividends otherwise payable on such Dividend Fayment Date shall
be paid on the next succeeding Business Day.

{c) Limitation on Dividends and Other Distributions.

D Unless the full cumuldtive dividends, if any, accrued on all
outstandmg shares of the Series A Preferred have been or contemporaneously are
declared and paid for all periods prior to and ending on the most recent Series A
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Dividend Accrual Date, no dividend shall be declared or paid or set aside for
payment or other distribution declared cr made upon the Series A Junior
Securities (other than a dividend or distribution paid solely in shares of, or
warrants, rights or options sofely exercisable for or convertible into, Series A
Junior Securities}, nor shall any Series A Junior Securitics be redeemed, i
purchased or otherwise acquired for any consideration, nor may any moneys be .
paid to or made available for a sinking fund for the redemption of any shares of l
any such securities, by the Corporation {other than redemptions and purchases
pursuant to or in accordance with agreements between the Corporation and its or
its subsidiaries’ directors, officers and key employees).

(ii)  In the event the Board of Directors of the Corporation shall
declare a dividend (other than a dividend payable in Common Stock) payable
upon the then outstanding shares of the Common Stock of the Corporation, the
Board of Directors shall declare at the same time 3 dividend upon the then
outstanding shares of Preferred Stock, payable at the same time as the dividend
paid on the Common Stock, in an amount equal to the amount of dividends per
share of Prefeired Stock as would have been payable on the largest number of
whole shares of Common Stock into which ail shares of Preferred Stock held by
each holder thereof if such Preferred Stock had been converted to Common Stock
pursuant © the provisions of Section § hereof as of the record date for the
determination of holders of Common Stock entitled to receive such dividends. !
All dividends declared upon the Preferred Stock pursuant to this Section shall be ¢
declared and paid pro rata per share. Notwithstanding the aforementioned, the
rights of the holders of Preferred Stock with respect to distributions or payments
made to the holders of Common Stock in connection with any Liquidation Event
are as set forth in Section 3{b).

3. Liguidation Rights.

(a) Liguidation Preference., Upon a Liquidation Ewvent, before any
distribution or payment shall be made to the holders of any Series A Junior Securities,
the holders of Series A Preferred shall be entitied 1o be paid ocut of the assets of the
Corporation an amount equal to $1.00 per share of Series A Preferred, plus all accrued
and unpaid dividends on the Series A Preferred (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect to such shares) (the
“Series A Liquidation Value™) for each share of Series A Preferred held by them.

{b)  Distributions of Remaining Assets. Afer the payment of the full
liquidation preference of the Series A Preferred pursuant to Section 3(a) above (and prior
thereto the full Senes B Liguidation Value (as defined below) to the holders of the Series
B Preferred and the full Series A-1 Liquidation Value (as defined below) 10 the holders
of Series A-1 Preferred), the remaining assets of the Corporation legally available for
distribution, if any, shall be distributed among the holders of the Preferred Stock and the
Common Stock pro rata based on ths aumber of shares of Common Stock held by each
(assurning full conversion of all such Preferred Slock).

HO8000258077 3
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(¢)  Insufficient Funds. If, upon the occurrence of a Liquidation Event,
the assets of the Corporation legally available for distribution are insufficient to permit
the payment of the full liquidation preference to all holders of Preferred Stock, then the
entire assets of the Corporation legally available for distribution to the holders of such
Preferred Stock shall be distributed first pro rata among the holders of Series B Preferred
in an amount equal to the full liquidation preference of the Series B Preferred, second pro
rata among the holders of Series A-1 Preferred in an amount equal to the full liquidation
preference of the Series A-1 Preferred and third, if the full liquidation preference is
distributed to the holders of the Series B Preferred and the Series A-1 Preferred, then pro
rata to all holders of Series A Preferred.

(d)  The Corporation shall not effect any transaction constituting a
Liquidation Event unless (i) the agreement or plan of merger or consolidation (as and if
applicable) provides that the consideration payeble to the sharcholders of the Corporation
solely in respect of their shares of capital stock of the Corporation shall be allocated
among the holders of capital stock of the Corporation in accordance with this Section 3,
or {ii} the holders of a majority of the then outstanding shares of the Series A Preferred
specifically consent in writing to the allocation of such consideration in a manner
different from that provided in this Section 3. Nothing herein shall prevent the
conversion of shares of Series A Preferred upon and subject to such Liquidation Event.

{e) Following a Liquidation Event in which the Corporation continues
its existence, if the Corporation does not effect a dissolution of the Corporation under the
Act within 60 days after such Liquidation Event, then (i) the Corporation shall deliver a
written notice to each holder of Series A Preferred no later than the 60 day afier such
Liquidation Event, advising such holders of their right (and the requirements to be met to
secure such right) pursuant 1o the terms of the following clause (ii) to require the
redemption of such shares of Series A Preferred, and (ii} if a majority of the then
outstanding shares of Series A Preferred so request in a written instrument delivered to
the Corporation not later than 75 days after such Liguidation Event, the Corporation shall
use the consideration received by the Corporation from such Liquidation Event (net of
any liabilities associated with the assets sold, as determined in good faith by the Board of
Directors of the Corporation and any expenses incurred in connection with such
Liquidation Event), to the extent legally available therefor (the “Net Proceeds™), subject
to any superior rights of the Series B Preferred and the Series A-1 Preferred, to redeem,
on the 90 day after such Liquidation Event (the “Liquidation Redemption Date™), all
outstending shares of Series A Preferred at a price per share equal to the Series A
Liquidation Value. If the Net Proceeds are not sufficient to so redecm all outstanding
shares of Series A Preferred on the Liquidation Redemption Date, the Corporation shall
distribute the Net Proceeds in the priority as set forth in Section 3{c). Prior to
distribution or redemption, the Corporation shall not expend or dissipate the
consideration received for such Liquidation Event, except to discharge expenses incurred
in comnection with such Liquidation Eveat and otherwise in the ordinary course of
business. Shares of Series A Preferred that were not redeemed as scheduled pursuant to
this Section shall be entitled to receive interest accruing daily at the rate of 15% per

annum from the date such redemption was required to occur until the date such shares are
redeemed.

108000258077 3
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4. Redemption.

(a) Redemption on Request. Except as provided in Section 3(e) and
this Section 4, the Corporation shall not have the right to call or redesm at any time all or
any shares of Series A Preferred. At any time after September 30, 2013, the holders of a
majority of the Series A Preferred, may request vedemption of all shares of Series A
Preferred by delivering written notice of such request to the Corporation {a “Redemption
Request™). Upon the receipt of any such request, the Corporation shall fix a date that is
within one hundred twenty (120) days of such Redemption Request but no soconer than
twenty (20) days after the date of the Redemption Notice (as defined below) (the *First
Redemption Date™). Within five (5) days after receipt of such request, the Corporation
shall give written notice of such request, specifying the Series A Liquidation Value and
the First Redemption Date (as defined below), to all holders of Series A Preferred (the
“Redemption Notice™). All holders of Series A Preferred shall be required 10 tender their
shares of Series A Preferred pursuant to the Redemption Notice in three equal annual
installments, with one-third of the shares of Series A Preferred outstanding on the date of
the Redemption Request being redeemed on the First Redemption Date, one-half of the
remaining shares of Series A Preferred being redeemed on the first anniversary of the
First Redemption Date {the “Second Redemption Date™) and all remaining shares of
Series A Preferred being redeemed on the second anniversary of the First Redemption
Date (the “Third Redemption Date” and together with the First Redemption Date and
the Second Redemption Date, the “Redemption Dates™), The Corporation shali be
required to redeem by paying in cash for each share of Series A Preferred to be redeemed
on a Redemprion Date at a price per share for the Series A Preferred equal to the Series A
Liquidation Value as of such date, in accordance with the terms of this Section 4;.
pravided, that, notwithstanding anything to the contrary contained in these Articles of
Incorporation, the Corporation shall not redesm shares of Series A Junior Securities
unless and until the Corporation has obtained any consent required under Section 7.
Such payment shail be made in full on each Redemption Date to the holders entitled
thereto subject to the restrictions contained in Section 4{c). On or promptly after the
applicable Redemption Date, each holder of Series A Preferred to be redeemed pursuant
to this Section 4 shail surrender to the Corperation the certificate or certificates
representing the shares of Series A Preferred to be redesmed hercunder on such
Redemption Date duly endorsed in blank for transfer or with duly executed stock powers
and each surrendered certificate shall be canceled.

(b) Cancellation of Shares. From and after each Redemption Date all
rights (except the right to receive such redemption price)} of the holders of shares of
Scries A Preferred 10 be redeemed hereunder shall cease with respect to the shares and
rights redeemed on such Redemption Date, and after such Redemption Date such shares
and rights shall not be transferred on the books of the Corporation or be deemed fo be
outstanding for any purpose whatsoever. For the avoidance of doubt, shares of Series A
Preferred not redeemed shall remain outslanding and entitled to all rights and preferences
provided herein; provided, further, that unredeemed shares of Series A Preferred that
were not redeemed as scheduled on the Redemption Dates shall be entiled to receive
interest accruing daily at the rate of 15% per annum from the date such redemption was
required to occur until the date such shares are redeemed.
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() Insufficient Funds. If the funds of the Cerporation legally
available for redemption of the Series A Preferred on the date any redemption payment is
due are sufficient to redeem all shares of Series B Preferred and Series A-1 Preferred
required to be redeemed on or before such time but insufficient 1o make the required
payments to the former holders of the shares of Series A Preferred to be redeemed
hereunder, those funds that are legally available shall be used to pay the maximum
possible amount required pursuant to Section 4{a) above, first to the holders of the Series
A Preferred pro rata based on the aggregate cutstanding amounts due and owing pursuant
to Section 4(a) above regarding Series A Preferred, and when additiona!l funds of the _
Corporation are legally available for the redemption payment, such funds shall !
immediately be used to make such payments that are due and owing, and such funds shal i
not be used for any other purpose.

(d)  Certificates, elc, Any shares of Series A Preferred that are
redeemed or otherwise acquired by the Corporation shall be canceled and shall not under
any circumstances be reissued; and the Corporation may from time to time take such
appropriate corporate action as may be necessary to reduce accordingly the number of
authorized shares of Series A Preferred. If fewer than the total number of shares of
Series A Preferred represented by any certificate are redeemed, a new cenificate
tepresenting the number or amount of unredecmed shares shal) be issued to the holder
thereof without cost to such holder within five (5} Business Days after surmrender of the
certificate representing the redesmed shares.

5. Conversion Rights. The holders of the Series A Preferred shall have the
following rights with respect to the conversion of shares of such Series A Preferred into shares of
Common Stock (the “Conversion Rights™):

{a} Optional Conversion. Subject to and in compliance with the
provisions of this Section 3, any shares of Series A Preferred may, at the aplion of the
helder, be converted at any time into fully-paid and nonassessable shares of Common
Stock. The number of shares of Common Stock 1o which a holder of Series A Preferred
shall be entitled upon conversion shall be the product obtained by multiplying the Series
A Preferred Conversion Rate then in effect {as defined and determined as provided in
Section 5(b)) by the number of shares of Series A Preferred being converted.

(b) Series A Prefarred Conversion Rate. The conversion rate in effect

at any time for conversion of the Series A Preferred (the “Series A Preferred
Conversion Rate”) shall be the quotient obtained by dividing the Series A Original
Purchase Price by the Series A Preferred Conversion Price. If the Corporation increases
or decreases the amount of outstanding Series A Preferred as a result of a stock dividend,
combination, stock split, recapitaiization, subdivision or otherwise increases or decreases
the amount of outstanding Series A Preferred in any similar manner (with each such
change not affecting the Common Stock), then the Series A Preferred Conversion Rate
shall be proportionately increased or decreased so that the aggregate amount of Common
Stock into which the aggregate amount of then outstanding shares of Series A Preferred

may be converted shall be the same immediately after such event as immediately prior to
such event.

HOZ000258077 3
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{c) Series A Preferred Conversion Price. The conversion price for the
Series A Preferred shall initially be the Series A Original Purchase Price (the “Series A
Preferred Conversion Price”). Such initial Series A Preferred Conversion Price shall
be adjusted from time 1o time in accordance with this Section 5. All references to the
Series A Preferred Conversion Price herein shall mean the Series A Preferred Conversion
Price as so adjusted,

(d) Mechanics of Conversion. Each holder of Series A Preferred who
desires to convert the same into shares of Common Stock pursuant to this Seetion 5 shall
surrender the certificate or certificates therefor, duly endorsed, at the office of the
Corporation or any transfer agent for the Series A Preferred, and shall give written notice
to the Carporation at such office that such holder elects to convert the same. Such notice
shal{ state the number of shares of Series A Preferred being converted. Thereupon, the
Corporation shall promptly issue and deliver at such office to such holder a centificate or
certificates for the number of shares of Common Stock to which such holder is entitled
and shall promptly pay (i) in cash or, to the extent sufficient funds are not then available
therefor as determined by the Board of Directors in its sole discretion, in Common Stock
(at the Common Stock’s fair market value determined by the Board of Directors as of the
date of such conversion), any accrued and unpaid dividends on the shares of Series A
Preferred being converted and (ii) in cash (at the Common Stock’s fair market value
determined by the Board of Directors as of the date of conversion, after giving effect to
any illiquidity discounts) the value of any fractional share of Common Stock otherwise
issuable to any holder of Series A Preferred. Such conversion shall be deemed to have
been made at the close of business on the daie of such surrender of the certificates
representing the shares of Series A Preferred to be converted, and the Person entitled to
receive the shares of Common Stock issuable upon such conversion shall be treated for
all purposes as the record holder of such shares of Cornmon Stock on such date.

{e) Adjustment for Stock Splits and Combipations. If the Corporation
shall at any time or from time to time after September 11, 2006 (the “Series A Originsal
Yssue Date™) effect a subdivision of the outstanding Common Stock without a
corresponding subdivision of the Series A Preferred, the Series A Preferred Conversion
Price in effect immaediately before that subdivision shall be multiplied by a fraction (i)
the numerator of which is the total number of shares of Common Stock issued and
outstanding immediately prior to the time of such subdivision, and (i) the denominator
of which is the total number of shares of Common Stock issued and outstanding as a
result of such subdivision, Conversely, if the Corporation shall at any time or from time
toc time after the Series A Original Issue Date combine the outstanding shares of
Commuon Stock into a smaller number of shares without a corresponding combination of
the Series A Preferred, the Series A Preferred Conversion Price in effect immediately
before the combination shall be multiplied by a fraction (i) the numerator of which is the
total number of shares of Common Stock issued and outstanding immediately prior to the
time of such combination, and {ii} the denomirator of which is the total number of shares
of Common Stock issued and outstanding as a result of such combination. Any
adjustment under this Section shall become effective at the close of business on the date
the subdivision or combination becomes effective.

HO08000258077 3
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(f) Adjustment for C ividends and Distributions. 1fthe

Corporation at any time or from time to time after the Series A Original Issue Date
makes, or fixes a record date for the determination of holders of Common Stock entitled !
to receive, a dividend or other distribution payable in additional shares of Common _
Stock, in each such event the Series A Preferred Conversion Price that is then in effect '
shall be decreased as of the time of such issuance or, in the event such record date is !
fixed, as of the close of business on such record date, by multiplying the Series A
Preferred Conversion Price then in effect by a fraction {i) the numerator of which is the
total number of shares of Common Stock issued and outstanding immediately prior to the
time of such issuance or the close of business on such record date, and {ii) the
denominator of which is the total number of shares of Common Stock issued and
outstanding immediately prior to the time of such issuance or the close of business on
such record date plus the number of shares of Common Stock issuable in payment of
such dividend or distribution; provided, that, if such record date is fixed and such
dividend is not fully paid or if such distribution is not fully made on the date fixed
therefor, the Series A Preferred Conversion Price shall be recomputed accordingly as of
the close of business on such record date and thereafter the Series A Preferred
Conversion Price shall be adjusted pursuant to this Section to reflect the actuzal payment
of such dividend or distribution.

{8)  Adjusunent for Reclassification, Exchange and Subgtitution. If at
any time or from time to time after the Series A Original Issue Date, the Common Stock :
issuable upon the conversion of the Series A Preferred is changed into the same or a :
different number of shares of any class or classes of stock, whether by recapitalization,
reclassification or otherwise {other than an acquisition or asset transfer or a subdivision
or combination of shares or stock dividend or a recrganization, merger, consolidation or !
sale of assets provided for elsewhere in this Section 3), in any such event each holder of I
Series A Preferred shail have the right thereafter to convert such stock into the kind and
amount of stock and other securities and property receivable upon such recapitalization,
reclassification or other change by holders of the maximumn number of shares of
Common Stock into which such shares of Series A Preferred could have been converted
immediately prior to such recapitalization, rectassification or change, all subject to
further adjustment as provided herein or with respect to such other securities or property
by the terms thereof.

(h)  Reorganizati Consolidati les of
any capital reorganization, reclassificatian, recapiialization, consolidation, merger, sale
of all or substantially all of the Corporation's assets or other similar transaction (any such
transaction being referred to herein as an “Organic Change”) shall be effected in such a
way that holders of Common Stock shall be entitled to receive (either directly or upon
subsequent liquidation) stock, securities or assets with respect to or in exchange for
Common Stock, then, as a coudition of such Organic Change, lawful and adequate
provisions shall be made whereby each holder of a share or shares of Series A Preferred
shall thereupon have the right to receive, upon the basis and upon the terms and
conditions specified herein and in ligu of the shares of Common Stock immediately
theretofore receivable upon the conversion of such share or shares of Series A Preferred
such shares of stock, securities or assets as may be issued or payable with respect to or in
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exchange for a number of outstanding shares of such Common Stock equal o the number
of shares of such Common Stock immediately theretofore receivable upon such
conversion had such Organic Change not taken plece, and in any case of a reorganization
or reclassification only appropriate provisions shall be made with respect to the rights
and interests of such holder to the end that the provisions hereef (including without
limitation provisions for adjustments of the Series A Preferred Conversion Price) shall
thereafter be applicable, as nearly as may be, in relation to any shares of stock, securities
or assets thereafter deliverable upan the exercise of such conversion rights.

(1)) Sale of Shares Below Series A Preferred Conversion Price.

€)] If at any time or from time to time afler the Series A
Original Issue Date, the Corporation issues or sclls, or is deemed to have issued or
sold Additional Shares of Common Stock (as defined below), other than as a
dividend or other distribution on any shares of Common Stock, and other than a
subdivision or combination of shares of Common Stock, for an Effective Price (as
defined below) less than the then effective Series A Preferred Conversion Price,
then and in each such case the then existing Series A Preferrad Conversion Price
shall be reduced, as of the opening of business on the date of such issue or sale, to
a price equal to the Effective Price.

(ii) For the purpose of making any adjustment required under
this Section, the consideration received by the Corporation for any issue or sale of
securities shall {A) to the extent it consists of cash, be computed at the net amount
of cash received by the Corporation after deduction of any underwriting or similar
commissions, compensation or concessions paid in cash or allowed to be paid in
cash by the Corporation in connection with such issue or sale but without
deduction of any cxpenses payable by the Corporation and without deduction for
any such commissiens, compensation or concessions payable in capital stock or
stock or other securities convertible into Additional Shares of Common Stock
(such convertible stock or securities being herein referred to as “Convertible
Securities™), (B) to the extent it consists of property other than cash, be computed
at the fair value of that property as determined in good fzith by the Board of
Directors, and (C) if Additional Shares of Common Stock, Canvertible Securities
or rights ar options to purchase either Additional Shares of Common Stock or
Convertible Securities are issued or sold together with other stock or securities or
other assets of the Corporation for a consideration which covers both, be
computed as the portion of the consideration so received that may be reasonably
determined in good faith by the Board of Directors to be allocable to such
Additional Shares of Common Stock, Convertible Securities or rights or options.
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(ili) “Additional Shares of Common Stock” shali mean all [
shares of Common Stock issued by the Corporation or deemed to be issued

pursuant to this Section, other than (A} shares of Common Stock issued npon . -
conversion of the Series A Preferred, Series A-1 Preferred or Series B Preferved; i
{B) shares of Common Stock andfor options, warrants or convertible sccurities, f
and the Common Stock issued pursuant to options, warranls or convertible

securities (as adjusted for any stock dividends, combinations, splits,
recapitalizations and the like) after the Series A Original Issue Date to employees,
officers or directors of, or consultants or advisors to the Corporation or any of its
subsidiaries, pursuant 10 stock purchase or stock option plans that are or were
approved by the Board, subject to Section 7; {C) shares of Common Stock and/or
options, warrants or convertible securities, and the Common Stock issued
pursuant to options, warrants or convertible securities {as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like) issued to the
Corporation’s or its subsidiary’s lessors or lenders in connection with equipment
financings with the approval of the Board; (D) shares of Common Stock issued
pursuant to the exercise of options, warrants or convertible securities outstanding
as of the Series A Original [ssue Date; and (E) shares of Common Stock and/or
options, warrants or convertible securities, and the Common Stock issued
pursuant to options, warrants or convertible securities (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like) issued with the
approval of directors constituting eighty percent (80%) or more of the Board of
Directors. The “Effective Price” of Additional Shares of Common Stock shall
mean the quotient determined by dividing the total number of Additional Shares
of Common Stock issued or sold, or deemed to have been issued or sold by the
Corporation under this Section, into the aggregate consideration received, or
deemed to have been received by the Corporation for such issue under this
Section, for such Additional Shares of Common Stock.

)] Certificate of Adjustment. In each case of an adjustment or
readjustment of the Series A Preferred Conversion Price for the number of shares of
Common Stock or other securities issuable upon conversion of the Series A Preferred. if
the Series A Preferred is then convertible pursuant to this Section 5, the Corporation, at
its expense, shall compute such adjustment or readjustiment in accordance with the
provisions hereof and prepare a certificate showing such adjustment or readjustment, and
shall mail such certificate, by first class mail, postage prepaid, to each registered holder
of Series A Preferred at the holder’s address as shown in the Corperation’s books. The
certificate shall set forth such adjustrment or readjustment, showing in detail the facts
upon which such adjustment or readjustment is based, including a statement of (i} the
consideration received or deemed to be received by the Corporation for any Additional
Shares of Common Stock issued or sold or deemed to have been issued or sold, (ii) the
Series A Preferred Conversion Price at the time in effect, (iii) the number of Additional
Shares of Common Stock and (iv) the type and amount, if any, of other property which at
the time would be received upon conversion of the Series A Preferred.

k) Notices of Record Date. tpon (i) any taking by the Corporation of
a record of the holders of any class of securities for the purpose of deiermining the
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holdeis thereof who are entitled to receive any dividend or other distribution, (ii) an offer
by the Corporation for subscription pro rata to the holders of its Common Stock any
additional shares of stock of any class or other rights {other than subscriptions for Series
A Preferred) or (iii) any acquisition or other capital reorganization of the Corporation,
any reclassification or recapiwlization of the capital stock of the Corporation, any merger
or consolidation of the Corperation with or into any other corporation, or any asset
transfer or any voluntary or involuntary dissolution, ligquidation or winding up of the
Corporation, the Corporation shall mail 1o each holder of Series A Preferred at least ten !
(10) days prior to the record date specified therein (or such shorter period approved by t
the holders of a majority of the outstanding shares of Serjes A Preferred) a notice :
specifying (A) the date on which any such record is to be taken for the purpose of such
dividend or distribution and a description of such dividend or distribution, (B} the datc on
which any such acquisition, reorganization. reclassification, transfer, consolidation,
merger, asset transfer, dissalution, liquidation or winding up is expected to become
effective, and (C) the date, if any, that is to be fixed as to when the holders of record of
Common Stock (or other securities) shall be entitled to exchange their shares of Common
Stack (or other securities) for securities or other property deliverable upen such
acquisition, reorganization, reclassification, transfer, consolidation, merger, asset
transfer, dissolution, liquidation or winding up.

') Auvtomatic Conversion.

(1) Each share of Series A Preferred shall automatically be
converted into shares of Common Staock, based on the then effactive Series A
Preferred Conversion Rate (A) at any time upon the affirmative election of the
holders of at least a majority of the then outstanding shares of the Series A
Preferred, or (B) immediately upon the closing of a firmly underwritten public
offering pursuant to an effective registration statement under the Securities Act of
1933, as amended, covering the offer and sale of Common Stock for the account
of the Corporation at a price equal to or greater than $3.G0 per share (as adjusted
for any stock dividends, combinations, splits, recapitalizations and the like with
respect to such shares) and gross cash proceeds to the Corporation (before
underwriting discounts, commissions and fees) of at least 320,000,000 (a
“Qualified Public Offering™). Upon such automatic conversion, any accrued and
unpaid dividends shall be paid in accordance with the provisions of Section 5{d}.

(iiy  Upon the occwrrence of either of the events specified in
Section 5()(i) above, the outstanding shares of Series A Preferred shall be
converted automatically without any further action by the holders of such shares
and whether or not the certificates representing such shares are surrendered to the
Corporation or its transfer agent; provided, that, the Corporation shall not be
obligated to issue certificates evidencing the shares of Common Stock issuable
upon such conversion unless the cerlificates evidencing such shares of Series A
Preferred are either delivered to the Corporation or its transfer agent as provided
below, or the holder notifies the Corporation or jts transfer agent that such
certificates have been lost, stolen or destroyed and executes an agreement
satisfactory to the Corporation to indemmnify the Corporation from any loss
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incurred by it in connection with such certificates. Upon the occurrence of such ‘
automatic conversion of the Series A Preferred, the holders of Series A Preferred :
shall surrender the certificates representing such shares at the office of the |
Corporation or any transfer agent for the Series A Preferred. Thereupon, there '
shalt be issued and delivered to such holder promptly at such office and in its
name as shown on such swrendered certificate or certificates, a certificate or
certificates for the number of shares of Common Stock into which the shares of
Series A Preferred surrendered were convertible on the date on which such
automatic conversion occurred, and any declared and unpaid dividends shall be
paid in accordance with the provisions of Section 5(d).

{m)  Fractiopal Shares. No fractional shares of Common Stock shall be
issued upon conversion of Series A Preferred. All shares of Common Stock (including
fractions thereof) issuable upon conversion of more than one share of Series A Preferred
by a holder thereof shall be aggregated for purpases of determining whether the !
conversion would result in the issuance of any fractional share. If, after the
aforementioned aggregation, the conversion would result in the issuance of any fractional
share. the Corporation shall, in lieu of issuing any fractional share, pay cash equal to the
product of such fraction multiplied by the Common Stock’s fair market value {as
determined by the Board of Directors) on the date of canversion,

{n) Reservation of Siock Issuable Upon Conversipn. The Corporation
shall at al! times reserve and keep available out of its authorized but unissued shares of
Common Stock, solely for the purpose of effecting the conversion of the shares of the
Series A Preferred, such number of its shares of Common Stock as shall from time to
time be sufficient to effect the conversion of all outstanding shares of the Series A
Prefervred. If at any time the number of authorized but unissued shares of Common Stock
shall not be sufficient 1o effect the conversion of all then outstanding shares of the Series
A Prefetred, the Corporation will take such corporate action as may be necessary 1o
increase its authorized but unissued shares of Common Stock to such number of shares as
shall be sufficient for such purpose.

(o)  Notices. Any notice required by the provisions of this Section 5
shall be in writing and shall be deemed effectively given {i) upon personal delivery to the
party to be notified, (ii} when sent by confinned telex or facsimile if sent during normal
business hours of the recipient; if not, then on the next Business Day, (iii} five (5) days
after having been sent by registered or certified maii, retum receipt requested, postage
prepaid, or (iv) one day afler deposit with & nationally recognized ovemight courier,
specifying next day delivery, with written verification of receipt. All notices shall be
addressed to each holder of record at the address of such holder appearing on the baoks
of the Corporation. -

(4] Payment of Taxes. The Corparaton will pay all taxes (other than
taxes based upon income) and other governmental charges that may be imposed with
respect to the issue or delivery of shares of Common Stock upon conversion of shares of
Series A Preferred, excluding any tax or other charge imposed in connection with any
transfer involved in the issue and delivery of shares of Common Stock in a name other
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than that in which the shares of Series A Preferred so converted were registered.

) Termination of Conversion Rights. The conversion rights of any

shares subject to redemption hereunder shall terminate on the date such shares are :
redeemed. :

(0 [xeserved]. I

(9) Closing of Books. The Corporation will at no time close its
transfer books against the transfer of any shares of Series A Preferred or of any shares of
Common Stock issued or issuable upon the conversion of any shares of Series A
Preferred, in any manner which interferes with the timely conversion of such Series A i
Preferred except as may otherwise be required to comply with applicable securities laws. :

(3] Definition of Common Stpck. As used in this Section 3, the term

“Common Stock” shall mean and inciude the Corporation’s amhorized Common Stock,
par value .01 per share, as constituted on the date of filing of these terms of the
Preferred Stock, and shall also include any capital stock of any class of the Corporation
thereafier authorized which shall neither be limited to a fixed sum or percentage of par
value in respect of the rights of the holders thereof to participate in dividends nor entitled
to a preference in the distribution of assets upon the voluntary or involuntary liquidation. ;
dissolution or winding up of the Corporation; provided that the shares of Common Stock
receivable upon conversion of shares of Preferred Stock shall include only shares
designated as Common Stock of the Corporation on the date of filing of this instrument,
or in case of any reorganization or teclassification of the outstanding shares thereof, the
stock, securities or assets provided for in Section 3.

6. Voting Rights.

(2) Except as otherwise provided herein or as required by law, the
Series A Preferred shall be voted equally with the shares of Series A-1 Preferred, Series
B Preferred and Common Stock of the Corporation and not as a separate class, at any
annual or special meeting of shareholders of the Corporation, and may act by written
consent in the same manner as the Common Stock, in either case upon the following
basis: each holder of shares of Series A Preferred shall be entitled to such number of
votes as shall be equal to the whole number of shares of Common Stock into which such
halder’s aggregate number of shares of Series A Preferred aré convertible (pursuant to
Section 5 hereof) immediately after the close of business on the record date fixed for
such meeting or the effective date of such written consent.

(b)  The holders of the Series A Preferred, voling separately as one
class, shall be entitled to elect two (2) directors of the Corporation. At any meeting (or in
a written consent in lieu thereof) held for the purpose of electing directers, the presence
in person or by proxy (or the written consent} of the holders of at least a majority in
interest of the then outstanding shares of Series A Preferred shall consiitute a quorum of
the Series A Preferred for the election of directors to be elected solely by the holders of
the Series A Preferred. A vacancy in any directorship elected solely by the holders of the

™~
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Series A Preferred shali be filled by vote or written consent of only the holders of at least !

a majority in interest of the then outstanding shares of Series A Preferred, consenting or '

voting, as the case may be, separately as one class. The directors to be elected by the

holders of the Series A Preferred, voting separately as one class, shall serve for terms

extending from the date of their election and qualification until the time of the next

succeeding annual meeting of shareholders and until their successors have been elected
and qualified.

7. Protective Provisions.

() Series A Preferred Protective Provisions. So long as there is
outstanding at least twenty-five percent (25%) of the Series A Prefemed that the
Corporation issued at any time prior to the date of a determination of the applicability of '
this requirement which, on an as converted basis, equals at least 3% of the then
outstanding shares eligible 1o vote of the Corporation, the Corporation shall not, withous
first obtaining the approval (by vote or writlen consent) of the holders of a majority of
the then outstanding shares of Series A Preferred:

3] alter or change the rights, preferences or privileges of the
shares of Series A Preferred so as to affect adversely the shares by means of
amendment to these Articles of Incorporation or by merger, consolidation or
otherwise;

(ii) increase the number of authorized shares of Series A
Preferred, or create any new series of stock or any other securities convertible into
equity securities of the Corporation having a preference over, or being on a parity
with, the Series A Preferred with respect to voting, dividends, diswibution of
assets upon liquidation, dissolution, winding up or otherwise or conversion rights
by means of amendment to these Articles of Incorporation or by merger,
consolidation or otherwise;

(iii) amend the Articles of Incorporation, Bylaws or other
organizational documents of the Corporation or take any action or enter into any
other agreements which prohibit or materially conflict with the Corporation's
obligations hereunder with respect to the holders of Series A Preferred by means
of amendment to these Articles of Incorporation or by merger, consolidation or
otherwise;

(iv)  pay a cash dividend on any Series A Junior Securities prior
1o satisfaction of the accrued and unpaid dividends on Series A Preferred
(excluding the Corporation's performance of its obligations under Sections 4 and
5); or

(v)  purchase, redeem or acquire any Series A Junior Securities
(other than pursuant to an agreement approved by 80% of the Board between the

Corporation and an employee to repurchase Series A Junior Securities upon the
termination of employment).
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(b) Yoting Topether With Series A-1 Preferred and Series B Preferred.

So long as there is outstanding at least twenty-five percent (25%) of the Series A
Preferved that the Corporation issued at any time prior to the date of a determination of
the applicability of this requirement which. on an as converted basis, equals at least 3%
of the then outstanding shares eligible to vote of the Corporation, the Corporation shall
not, without first obtaining the approval (by vote or written consent) of the holders of a
majority ‘of the then issued and outstanding shares of Series A Preferred, Series A-1
Preferred and Series B Preferred, voting together as a single class: (i) engage in a
Liquidation Event; or (ii} increase the number of shares of the Corporation’s capital stock
issuable as of the Series A Original Issue Date under any stock purchase or stock option
plan of the Corporation (subject to appropriate adjustment in the case of a subdivision,
combination, dividend or other diswibution of Common Stock). Notwithstanding the
foregoing, the Series A Preferred shall vote together with the Series A-1 Preferred and
the Series B Preferred solely to the extent that each such class has outsianding a
sufficient number of shares to permit such class to vote under Article TV, Part D Section
7(b) or Article TV, Part £ Section 7(b), respectively. If either of the Series A-1 Preferred
or Serics B Preferred is disqualified from voting pursuant to such sections, as applicable, )
then the holders of the Series A Preferred shall vote together as a single class with only i
such class of either Series A-1 Preferred or Series B Preferred that is eligible 10 vote. 1f
neither the Series A-1 Preferred or Series B Preferred is eligible 10 vote pursuant to such
sections, as applicable, then the holders of the Series A Preferred shall vote separately as :
a single class on any matter submined to such holders pursuant to this Sectian 7{b). !

()  No Impairment. The Corporation will not, by amendment of its
Articles of Incorporation, Bylaws or other organizational documents or through any |
merger, consolidation, reorganization, reclassification, recapitalization, Liquidation
Event, issve or sale of securities or any other voluntary action by the Corporation, avoid
or seek to avoid the observance or performance of any of the terms to be observed or
performed hereunder by the Corporation but will at all times in good faith assist in the i
carrying out of all these provisions, and in the taking of all such action as may be
necessary or appropriate in order to protect the conversion and other rights of the holders
of the Series A Preferred.

8. Status of Converted Stock. In the event any shares of Series A Preferred
shall be converted pursuant to Section 5§ hereof, the shares so converted shall be canceled and
thereupon restored to the status of authorized but unissued Preferred Stock, undesignated as to
class or series.

9. Certain Definitions. For purposes of the provisions set forth in this section
C, uniess the context otherwise reqguires:

(a) “Business Day” means any day other than a Saturday, Sunday or a
day on which banking institutions in the State of Kansas are authorized or obligated by
law or executive order to close.

(b) © “Change of Control” means any sale, exchange, transfer or
issuance or related series of sales, exchanges, transfers or issuances, of the Corporation’s
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capital stock by the Corporation or any holder or holders thereof, in which the holders of
the Corporation’s capital stock irnmediately prior 10 any such sale, exchange, wansfer or
issuance or related series of sales, exchanges, transfers or issuances, no longer hold as of
record or retain beneficial ownership of a majority of the Corporation’s outstanding
capital stock immediately after any such sale, exchange, transfer or issuance or related
series of sales, exchanges, transfers or issuances; provided, that, the occurrence of a :
Liguidation Event as a result of a Change of Cantrol may be waived with the consent of ‘
the holder(s) of a majority of the issued and outstanding shares of Series A Preferred.

{c) “Person” means any individual, firm, corporation, partnership,
limited liability company or other entity, and shall include any successor (by merger or
otherwise) of such entity.

(d) “Series A Dividend Accrual Date” shall mean March 15, June 15,
September 15, and December 15 of each year beginning with December 15, 2006, or at
such additional times and for such interim periods, if any, as determined by the Board of
Directors.

(e} “Series A Dividend Payment Date” shall mean the date
established by the Board of Directors for the payment of all or part of the accrued
dividends on the Series A Preferred.

143 “Series A Original Purchase Price” of the Series A Preferred
shall be $1.00.

{} “Series A Purchase Agreement” means that certain Series A
Participating Convertible Preferred Stock Purchase Agreement, dated as of September
11, 2006, as amended, between the Corporation and certain holders of the Corporation’s
Series A Preferred,

"10. Section_References. Section references in this Article IV Pan C refer
solely to those sections contained in this Article TV Part C.

D. SERIES A-1 PARTICIPATING CONVERTIBLE PREFERRED STOCK

Eleven Million Two Hundred Fifty Thousand (11,250,000) shares of the
authorized Preferred Siock are hereby designated “Series A-1 Participating Convertible Preferred
Stock™ (the “Series A-1 Preferred™). The rights, preferences, powers, privileges, restrictions.
qualifications, and limitations granted to or imposed upon the shares of Series A-1 Preferred
shall be as set forth herein.

1. Rank. The Series A-1 Preferred shall, with respect to dividend rights
and/or rights on liquidation, dissolution, redemption or winding up, whether voluntary or
involuntary, whether now or hereafter issued, rank on parity with each other and senior to the
Common Stock, Series A Preferred and, except for the Series B Participaiing Convertible
Preferred Stock and as otherwise provided for herein, any other series of Preferred Stock
established hereafter by the Board of Directors, the terms of which shall specifically provide that
such series shall rank junior to the Series A-1 Preferred with respect to dividend rights and/or
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riphts on liquidation, dissolution, redemption or v«;i.nding up, as the case may be, or which make
no designation as to rank (all of such series of Preferred Stock to which the Series A-1 Preferred

ranks senior and the Common Stock are collectively referred to herein as “Series A-1 Junior
Securities™).

2. Dividends.
(a) Series A-1 Preferred Dividends.

(i) Holders of outstanding shares of Secries A-1 Preferred, in
preference to holders of Series A-1 Junior Securities, shail be entitled to receive
on each Series A-1 Dividend Payment Date (as defined below), a cash dividend ;
on each outstanding share of Series A-1 Preferred at a rate per annum equal to ten f
pereent {10,00%) of the Series A-1 Original Purchase Price (as defined below) on
each outstanding share of Series A-1 Preferred (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like with respect to such
shares), accruing from the later of (i) the Series A-1 Original Issue Date; or (ii) the
last Serics A-1 Dividend Payment Date until in either such casc the Series A-1
Dividend Payment Date on which such cash dividend is being made. All
dividends shall accrue quarterly in arrears commencing on the first Series A-1
Dividend Accrual Date (as defined below) after the date of initia! issuance of such
shares of Series A-1 Preferred and shall, subject to Section 3 and unless paid on 2 !
prior Series A-1 Dividend Payment Date, be payable in cash upon (i) any merger
or consclidation of the Corporation with any other entity in which the Corporation
is not the surviving entity (except for a consolidation or merger that does not
constitute a Change of Control, as defined below), (ii) the sale of substantiatly all
the assets of the Corporation, (iii) a Change of Control or (iv) any voluntary or
involuntary liquidation, dissolution or winding up of the Corporation (any or all of
(). (), (i) and (iv) bzing referred to as a “Liguidation Event”) or upon
conversion of such shares of Series A-1 Preferred into Common Stock.

()  Payment of Dividends. Subject to the provisions of these Articles
of Incorporation, if the Board of Directors declares a dividend on Series A-1 Preferred,
then it must specify in such declaration that such dividend is for the accrued and unpaid
dividends on Series A-1 Preferred. When and if a dividend is deciared, each distribution
in the form of a cash dividend shall be payable to holders of record as they appcear on the
stock books of the Corporation on such record date, not less than ten (10) nor more than
sixty (60) days preceding the relevant Dividend Payment Date, as shall be fixed by the
Board of Directors af the Corporation. For any period during which any share of Series
A-1 Preferred is outstanding less than a full quarterly dividend period ending on a Series
A-1 Dividend Accrual Date the dividends payable shall be computed on the basis of a 360
day year consisting of twelve (12} thirty (30) day months and the actual number of days
elapsed in the period for which the dividends are payable. If any Dividend Payment Date
for a dividend payable in cash occurs on a day that is not a Business Day (as defined
below), any accrued dividends otherwise payable on such Dividend Payment Date shall
be paid on the next succeeding Business Day.
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(c) Limitation on Dividends and Other Distributions.

(i) Uniess the full cumulative dividends, if any, accrued on ali
owstanding shares of the Series A-| Preferred have been or contemporaneously
are declared and paid for all periods prior to and ending on the most recent Series
A-1 Dividend Accrual Date, no dividend shall be declared or paid or set aside for
payment or other distribution declared or made upon the Series A-1 Junior
Securities (other than a dividend or distribution paid solely in shares of, or
warrants, rights or options solely exercisable for or conventible into, Series A-]
hunior Securities), nor shall any Series A-1 Junior Securities be redeemed,
purchased or otherwise acquired for any cousideration, nor may any moneys be
paid to or made available for a sinking fund for the redemption of any shares of
any such securities, by the Corporation (other than redemptions and purchases
pursuant to or in accordance with agreements between the Corporation and its or
its subsidiaries’ directors, officers and key employees).

(ii)  In the event the Board of Directors of the Corporation shall
declare a dividend (other than a dividend payable in Common Stock) payable
upon the then outstanding shares of the Common Stock of the Corporation, the
Board of Directors shall declare at the same time a dividend upon the then
outstanding shares of Series A-1 Preferred, payable at the same time as the
dividend paid on the Common Stock, in an amouat equal to the amount of
dividends per share of Series A-1 Preferred as would have been payable on the
largest number of whole shares of Common Stock into which all shares of Series
A-1 Preferred held by each holder thereof if such Series A-1 Preferred had been
converted to Common Stock pursuant to the provisions of Section 5 hercof as of
the record date for the determination of holders of Common Stock entitled 10
receive such dividends. All dividends declared upon the Serics A-1 Preferred
pursuant to this Section shall be declared and paid pro rata per share.
Notwithstanding the aforementioned, the rights of the holders of Series A-1
Preferred with respect to distributions or payments made to the holders of
Common Stock in connection with any Liquidation Event are as set forth in
Section 3(b).

(@) Liquidation Preference. Upon a Liguidation Event, before any

distribution or payment shail be made to the holders of any Series A-1 Junior Securities,
the holders of Series A-1 Preferred shall be entitied to be paid out of the assets of the
Corporation an amount equal to $0.75 per share of Series A-~1 Preferred, plus all acerued
and unpaid dividends on the Series A-1 Preferred (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect 1o such shares) (the
“Series A-1 Liquidation Value™) for each share of Series A-1 Preferred held by them.

(b  Distributions of Remaining Assets, Afier the payment of the full

liguidation preference of the Series A-1 Preferred pursuant to Section 3(a) above (and
prior thersto the full Series B Liquidation Value (as defined below} to the holders of
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Series B Preferred), the Series A Liquidation Value shall be pald to the holders of Series
A Preferred, and then the remaining assets of the Corporation legally available for
distribution, if any, shall be distributed among the holders of the Preferred Stock and the
Common Stock pro rata based on the number of shares of Common Stock held by each
(assuming full conversion of all such Preferred Stock).

(c) Insuffigient Funds. If, upon the ococurrence of a Liquidation Event,
the assets of the Corporation legally available for distribution are insufficient to permit
the payment of the full liquidation preference to all holders of Preferred Stock, then the
entire assets of the Corporation legatly available for distribution to the holders of such
Preferred Stock shall be distributed first pro rata among the holders of the Series B
Preferred in an amount equal to the full liquidation preference of the Series B Preferred
and, if the full liquidation preference is distributed to the holders of the Series B
Preferred, then pro rata to all holders of Series A-1 Preferred, in an amount equal to the
full liquidation preference of the Series A-1 Preferred, and, if the full liguidation
preference is distibuted 10 the holders of the Series A-1 Preferred, then pro rata to the
holders of the Series A Preferred.

(d)  The Corporation shall not effect any transaction constituting a
Liquidation Event unless (i) the agreement or plan of merger or consolidation (as and if
applicable) provides that the consideration payable to the shareholders of the Corporation
solely in respect of their shares of capital stock of the Corporation shall be allocated
among the holders of capital stock of the Corporation in accordance with this Section 3,
or (i1} the holders of a majority of the then cutstanding shares of the Series A-1 Preferred
specifically consent in writing to the allocation of such consideration in a manner
different from that provided in this Section 3. Nothing herein shall prevent the
conversion of shares of Series A-1 Preferred upon and subject to such Liguidation Event.

(e) Following a Liquidation Event in which the Corporation continues
its existence, if the Corporation does not effect a dissolution of the Corporation under the
Act within 60 days after such Liquidation Event, then (i) the Corporation shali deliver a
wrilten notice to each haolder of Series A-1 Preferred no later than the 60" day after such
Liquidation Event, advising such holders of their right (and the requirementis to be met to
secure such right) pursuant to the terms of the following clause (ii) to require the
redemption of such shares of Series A-1 Preferred, and (iii} if a majority of the then
outstanding shares of Series A-1 Preferred so request in 2 written instrument delivered to
the Corporation not later than 75 days after such Liquidation Event, the Corporation shall
use the consideration received by the Corporation from suth Liquidation Event (net of
any liabilitics associated with the assets sold, as determined in good faith by the Board of
Directors of the Corporation and any expenses incurred in connection with such
Liguidation Event), to the extent legally available therefor (the *“Net Proceeds”), subject
to any superior rights of the Series B Preferred, to redeem, on the 90 day after such
Liquidation Event (the “Liquidation Redemption Date”), zll outstanding shares of
Series A-l Preferred at a price per share equal to the Series A-1 Liguidation Value. If the
Net Proceeds are not sufficient to so redeem all owutstanding shares of Series A-1
Preferred on the Liquidation Redemption Date, then the Corporation shall distribute the
Net Proceeds in the priority as set forth in Section 3(¢). Prior to distribution or
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redemption, the Corporation shall not expend or dissipate the consideration received for
such Liquidation Event, except to discharge expenses incurred in comnection with such
Liguidation Event and otherwise in the ordinary course of business. Shares of Series A-1
Preferred that were not redeemed as scheduled pursuant to this Section shall be entitled
to receive interest accruing daily at the rate of 15% per annum.

4, dempti

() Redemption on Request. Except as provided in Section 3(e) and
this Section 4, the Corporaticn shall not have the right to call or redeem at any time all or
any shares of Series A-1 Preferred. At any time after Sepiember 30, 2013, the holders of :
a majorty of the Series A-1 Preferred, may request redemption of all shares of Series A-
1 Preferred by delivering written notics of such request to the Corparation (a
“Redemption Reguest™). Upaon the receipt of any such request, the Corporation shall fix
a date that is within one hundred twenty (120) days of such Redemption Request but no
sooner than twenty (20) days afier the date of the Redemption Notice (as defined below}
{the “First Redemption Date™). Within five (5) days after receipt of such request, the
Corporation shall give written notice of such request, specifying the Series A-l
Liquidation Value and the First Redemption Daie (as defined below), to all holders of
Series A-1 Preferred (the “Redemption Notice™), All holders of Series A-1 Preferred
shall be required to tender their shares of Series A-1 Preferred pursuani ta the
Redemption Motice in three equal annual installments, with one-third of the shares of
Series A-1 Preferred outstanding on the date of the Redemption Request being redeemed
on the First Redemption Date, one-half of the remaining shares of Series A-1 Preferred
betng redeemed on the first anniversary of the First Redemption Date (the “Second
Redemption Date™) and all remaining shares of Series A-1 Preferred being redeemed on
the second anniversary of the First Redemption Date (the “Third Redemption Date”
and together with the First Redemption Date and the Second Redemption Date, the
“Redemption Dates™). The Corporation shall be required to redeem by paying in cash
for each share of Series A-1 Preferred to be redeemed on a Redemption Date at a price
per share for the Series A-1 Preferred equal to the Series A-1 Liquidation Value as of
such date, in accordance with the terms of this Section 4; provided, that, notwithstanding
anything to the contrary comained in these Articles of Incorporation, the Corporation
shall not redeem shares of Serles A-1 Junior Securities unless and untii the Corporation
has obtained any consent required under Section 7. Such payment shall be made in full
on each Redemption Date to the holders entitled thereto subject to the restrictions
contained in Section 4{c). On or promptly after the applicable Redemption Date, each
holder of Series A-1 Preferred to be redeemed pursuant to this Section 4 shall surrender
to the Corporation the certificate or certificates representing the shares of Series A-1
Preferred to be redeemed hereunder on such Redemption Date duly endorsed in blank for
transfer or with duly executed stock powers and each surrendered certificate shall be
canceled.

) Cancellation of Shares. From and after each Redemption Date all
rights {except the right to receive such redemption price} of the holders of shares of
Series A-1 Preferred to be redeemed hereunder shall cease with respect to the shares and
rights redeemed on such Redemption Date, and after such Redemption Date such shares
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and rights shall not be transferred on the books of the Corporation or be deemed to be

outstanding for any purpose whatspever. For the avoidance of doubt, shares of Series A- '

1 Preferred not redeemed shall remain outstanding and entitled to all rights and

preferences provided herein; provided, further, that unredeemed shares of Series A-]

Preferred that were not redeemned as scheduled on the Redemption Dates shall be entitled

to yeceive interest accruing daily at the rate of 15% per annum from the date such '

redemption was required to occur until the date such shares are redecmed. l
]
|
t

(c) Insufficient Funds. If the funds of the Corporation legally
available for redemption of Series A-1 Preferred on the date any redemption payment is
due are sufficient to redeem all shares of Series B Preferved required to be redeemed on :
or before such time but insufficient to make the required payments to the former holders |
of the shares of Series A-1 Preferred to be redeemed hereunder, those funds that are
legally available shall be used to pay the maximum possible amount required pursuant to ‘
Section 4(a) above, first to the holders of the Series A-1 Preferred pro rata based on the i
aggregate outstanding amounts due and owing pursuant to Section 4¢a) above regarding '
Series A-1 Preferred, and when additional funds of the Corperation are legally available
for the redemption payment, such funds shall immediately be used to make such
payments that are due and owing, and such funds shall not be used for any other purpose.

{d) Certificales, etc. Any shares of Series A-1 Preferred that are
redeemed or otherwise acquired by the Corporation shall be canceled and shall not under
any circumstances be reissued: and the Corporation may from time to time take such
appropriate corporate action as may be necessary to reduce accordingly the number of
authorized shares of Series A-1 Preferred. If fewer than the total number of shares of
Series A-1 Preferred represented by any certificate are redeemed, a new certificate
representing the number or amount of unredeemed shares shall be issuved to the holder
thereof without cost to such holder within five (5) Business Days after surrender of the
certificats representing the redeemed shares.

5. Conversion Rights. The holders of the Series A-1 Preferred shall have the
following rights with respect to the conversion of shares of such Series A-1 Preferred into shares
of Common Stock (the “Conversion Rights”):

(a) Optional Conversion. Subject to and in compliance with the
provisions of this Section 3, any shares of Series A-1 Preferred may, at the option of the
holder, be convarted at any time into fully-paid and nonassessable shares of Common
Stock. The number of shares of Common Stock to which a holder of Series A-)
Preferred shall be entitled upon conversion shall be the product obtgined by multiplving
the Series A-1 Preferred Conversion Rate then in effect (as defined and determined as
provided in Section 5(b)) by the number of shares of Series A-1 Preferred being
converted,

(b) Series A-]1 Preferred Conversion Rate. The conversion rate in

effect at any time for conversion of the Series A-1 Preferred (the “Series A-1 Preferred

Conversion Rate™) shall be the quotient obtained by dividing the Series A-1 Original

Purchase Price by the Series A-1 Preferred Conversion Price. If the Corporation
22
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increases or decreases the amount of outstanding Scries A-1 Preferred as a result of a
stock dividend, combination, stock split, recapitalization, subdivision or otherwise
increases or decreases the amount of outstanding Series A-1 Preferred in any similar
manner {with each such change not affecting the Common Stock), then the Series A-1
Preferred Conversion Rate shall be proportionately increased or decreased so that the
aggregate amount of Common Stock into which the aggregate amount of then
outstanding shares of Series A-1 Preferred may be converted shall be the same
immediately after such event as immediately prior to such event,

{c} Series A-1 Preferred Conversion Price. The conversion price for
the Serics A-1 Preferred shall initially be the Series A-1 Original Purchase Price (the
“Series A-1 Preferred Conversion Price”). Such initial Series A-1 Preferrad
Conversicn Price shall be adjusted from time (o time in accordance with this Section 5.
All references to the Series A-1 Preferred Conversion Price herein shall mean the Series
A-1 Preferred Conversion Price as so adjusted.

(d) Mechanics of Copversion. Each holder of Series A-1 Preferred
who desires to convert the same into sharves of Comman Stock pursuant to this Section 5
shall suwrrender the certificate or certificates therefor, duly endorsed, at the office of the
Corporation or any transfer agent for the Series A-1 Preferred, and shall give written
notice to the Corporation at such office that such holder elects to convert the same. Such
notice shall state the number of shares of Series A-1 Preferred being converted.
Thereupon, the Corporation shall promptly issue and deliver at such office 1o such holder
a certificate or certificates for the number of shares of Commen Stock to which such
holder is entitled and shall promptly pay (i) in cash or, to the extent sufficient funds are
not then available therefor as determined by the Board of Directors in its sole diseretion,
in Common Stock (at the Common Stock’s fair market value determined by the Board of
Directors as of the date of such conversion), any acecrued and unpaid dividends on the
shares of Series A-1 Preferred being converied and (ii) in cash (at the Commen Stock’s
fair market value determined by the Board of Directors as of the date of conversion, after
giving effect to any illiquidity discounts) the value of any fractional share of Common
Stock otherwise issuable to any holder of Series A-1 Preferred. Such conversion shall be
deerned to have been made at the close of business on the date of such surrender of the
certificates representing the shares of Series A-1 Preferred to be converted, and the
Person entitled 1o receive the shares of Common Stock issuable upon such conversion
shall be treated for all purposes as the record hotder of such shares of Common Steck on
such date.

{e) djustment for Sto lits and Combinations. [f the Corporation
shall at any (ime or from time 1o time after June 26, 2008 (the “Series A-1 Original
Issue Date™) effect a subdivision of the outstanding Common Stock without a
corresponding subdivision of the Series A-1 Preferred, the Series A-1 Preferred
Conversion Price in effect immediately before that subdivision shall be multiplied by a
fraction (i) the numerator of which is the total number of shares of Common Stock issued
and outstanding immediately prior to the time of such subdivision, and (i) the
denominator of which {s the total number of shares of Common Stock issued and
outstanding as a result of such subdivisioan. Conversely, if the Corporation shall at any
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time or from time to time safter the Series A1 Original Issue Date combine the
outstanding shares of Common Stock into a smaller number of shares without a
corresponding combination of the Series A-1 Preferred, the Series A-1 Preferred
Conversion Price in effect immediately before the combination shall be multiplied by a
fraction (i) the numerator of which is the total number of shares of Common Stock issued
and outstanding immediately prior to the time of such combination, and (i} the
denominator of which is the total number of shares of Common Stock issued and
outstanding as a result of such combination. Any adjustment under this Section shall 5
become effective at the close of business on the date the subdivision or combination :
becomes effective.

03} Adjustment for Common Stock Dividends and Distributions, If the
Corporation at any time or from time to time after the Series A-1 Original Issue Date
makes, or fixes a record date for the determination of holders of Common Stock entitied
to receive, a dividend or other distribution payable in additional shares of Common
Stock, in each such event the Series A-1 Preferred Conversion Price that i1s then in effect !
shall be decreased as of the time of such issuance or, in the event such record date is |
fixed, as of the close of business on such record date, by multiplying the Series A-1
Preferred Conversion Price then in effect by a fraction (i) the numerator of which is the '
total number of shares of Comunon Stock issued and outstanding immediately prior to the !
time of such issuance or the close of business on such record date, and (ii) the i
denominator of which is the total number of shares of Common Stock issued and |
outstanding immediately prior 1o the time of such issuance or the close of business on
such record date plus the number of shares of Common Stock issuable in payment of
such dividend or distribution; provided, that, if such record date is fixed and such
dividend is not fully paid or if such distribution is not fully made on the date fixed
therefor, the Series A-1 Preferred Conversion Price shall be recomputed accordingly as
of the close of business on such record date and thereafier the Series A-1 Preferred
Conversion Price shall be adjusted pursuant to this Section to reflect the actual payment
of such dividend or distribution,

(g}  Adjustment ificatio ch and Substitution. If at
any time or from time to time afier the Series A-1 Original Issue Date, the Commeon
Stock issuable upon the conversion of the Series A-1 Preferred is changed into the same
or a different number of shares of any class or classes of stock, whether by
recapitalization, reclassification or otherwise {other than an acquisition or asset transfer
or a subdivision or combination of shares or stock dividend or a reorganization, merger,
consolidation or sale of assets provided for elsewhere in this Section §), in any such
event each holder of Series A-1 Preferred shall have the right thereafier to convert such
stock into the kind and amoint of stock and other securities and property receivable upon
such recapitalization, reclassification or other change by holders of the maximum number
of shares of Common Stock into which such shares of Series A-1 Preferred could have
been converted immediately prior to such recapitalization, reclassification or change, all
subject to further adjustment as provided herein or with respect to such other securities or
property by the terms thereof.

(h) Reorganizations, Mergers, Consolidations or Sales of Assets. If
24
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any capital reorganization, reclassification, recapitalization, consolidation, merger, sale
of all or substantially all of the Corporation’s assets or other similar transaction {any such
transaction being referred to herein as an “"Organic Change™) shall be effected in such a
way that holders of Common Stock shall be entitled o receive (either directly or upon
subsequent liguidation) stock, securities or assets with respect to or in exchange for
Common Stock, then, as a condition of such Organic Change, lawful and adequate
provisicns shall be made whereby etach holder of a share or shares of Series A-1
Preferred shall thereupon have the right to receive, upon the basis and upon the terms and
conditions specified herein and in lieu of the shares of Comnmon Stock immediately
theretofore receivable upon the conversion of such share or shares of Series A-1
Preferred such shares of stock, securities or assets as may be issued or payable with
respect {0 or in exchange for a number of outstanding shares of such Common Stock
equal to the number of shares of such Common Stock immediately theretofore receivable
upon such conversion had such Organic Change not taken place, and in any case of a
reorganization or reclassification only appropriate provisions shall be made with respect
to the rights and interests of such haolder 1o the end that the provisions hereof (including
without limitation provisions for adjustmnents of the Series A-1 Preferred Conversion
Price) shall thereafter be applicable, as nearly as may be, in relation to any shares of
stock, securities or assets thereafier deliverable upon the exercise of such conversion
rights.

(6)} Sale of Shares Below Series A-]1 Preferred Conversion Price.

{® If at any time or from time to time after the Series A-l
Original Issue Date, the Corporation issues or sells, or is deemed to have issued or
sold Additional Shares of Common Stock (as defined below), other than as a
dividend or other distribution on any shares of Common Stock, and other than a
subdivision or combination of shares of Common Stock, for an Effective Price (as
defined below) less than the then cffective Series A-1 Preferred Conversion Price,
then and in each such case the then existing Series A-1 Preferred Conversion
Price shall be reduced, as of the opening of business on the date of such issue or
sale, 10 a price equal to the Effective Price.

(ii}y  For the purpose of making any adjustment required under
this Section, the consideration received by the Corporation for any issue or sale of
securities shall {(A) to the extent it consists of cash, be computed at the net amount
of cash received by the Corporation after deduction of any underwriting or similar
commissions, compensation or concessions paid in cash or allowed to be paid in
cash by the Corporation in connection with such issue or sale but without
deduction of any expenses payable by the Corporation and without deduction for
any such commissions, compensation or concessions payable in capital stock or
stock or other securities convertible inte Additional Shares of Common Stock
(such convertible stock or securnities being herein referred to as “Convertible
Securities™), (B) 1o the extent it consists of property other than cash, be computed
at the fair valus of that property as determined in good faith by the Board of
Directors, and (C) if Additional Shares of Common Stock, Convertible Sccurities
or rights or options to purchase either Additional Shares of Common Stock or
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Convertible Securities are issued or sold together with other stock or securities or
other assets of the Corporation for a consideration which covers both. be
computed as the portion of the consideration so received that may be reasonably
determined in good faith by the Board of Directors to be allocable to such
Additional Shares of Common Stock, Convertible Securities or rights or options.

(iify “Additional Shares of Common Stock™ shall mean all

shares of Common Stock issued by the Corporation or deemed to be issued ’
pursuant to this Section, other than {A} shares of Common Stock issued upon I
conversion of the Series A Preferred, Series A-1 Preferred or Series B Preferred; ‘
(B) shares of Common Stock and/or options, warrants or convertible securities,

and the Comumon Stock issued pursuant to options, warrants or convertible

securities (as  adjusted for any stock dividends, combinations, splits,

recapitalizations and the like) after the Series A-1 Original Issue Date 10 ;
employees, officers or directors of, or consullants or advisors to the Corporation
or any of ils subsidiaries, pursuant to stock purchase or stock option plans that are
or were approved by the Board. subject to Section 7; (C) shares of Common Stock
and/or options, warrants or convertible securities, and the Common Stock issued .
pursuant to options, warrants or convertible securities (as adjusted for any stock {
dividends, combinations, splits, recapitalizations and the like) issued to the
Corporation's or its subsidiary’s lessors or lenders in connection with equipment
financings with the appraval of the Board; (D) shares of Common Stock issued
pursuant to the exercise of options, warrants or convertible securities outstanding
as of the Series A-1 Original Issue Date; and (E) shares of Common Stock and/or
options, warrants or conventible securities, and the Common Stock issued i
pursuant to options, warrants or convertible securities {(as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like) issued with the
approval of directors constituting eighty percent (80%) or more of the Board of
Directors. The “Effective Price™ of Additional Shares of Common Stock shall
mean the quotient determined by dividing the total number of Additional Shares
of Common Siock issued or sold, or deemed to have been issued or sold by the
Corporation under this Section, into the aggregate consideration received, or
deemed to have been received by the Corporation for such issue under this {
Section, for such Additional Shares of Common Stock.

) Certificate of Adiustment. In each case of an adjustment or
readjustment of the Series A-1 Preferred Conversion Price for the number of shares of
Commeon Stock or other securities issuable upon conversion of the Series A-1 Preferred,
if the Series A-1 Preferred is then convertible pursuant to this Section 3, the Corporation,
at its expense, shall compute such adjustment or readjustiment in accordance with the
provisions hereof and prepare a certificate showing such adjustment or readjustment, and
shall mail such certificate, by first class mail, postage prepaid, (o each registered holder
of Series A-1 Preferred at the holder's address as shown in the Corporation™s books. The
certificate shall set forth such adjustment or readjustment, showing in detail the facts
upon which such adjustment or readjustment is based, including a statement of (i) the
consideration received or deemed to be received by the Corporation for any Additional
Shares of Common Stock issued or sold or deemed 1o have been issued or sold, (if) the

26
H08000258077 3




To: From: Ricky Soto Monday, Novemnber 17, 2008 4:27 PM Page: 28 of 48
Subject:"000150,95588

H0OB0G0258077 3

Series A-] Preferred Conversion Price at the time in effect, {iii) the number of Additional !
Shares of Common Stock and (iv) the type and amouns, if any, of other property which at '
the time would be received upon conversion of the Series A-1 Preferred.

{X)  Notices of Record Date. Upon (i) any taking by the Corporation of
a record of the holders of any class of securities for the purpose of determining the
holders thereof who are entitled to receive any dividend or other distribution, (ii) an offer
by the Corporation for subscription pro rata lo the holders of its Common Stock any
additional shares of stock of any class or other rights {other than subscriptions for Series .
A-1 Preferred) or (iii) any acquisition or other capital reorganization of the Corporation, !
any reclassification or recapitalization of the capital stock of the Corporation, any merger
or consolidation of the Corporation with or into any other corporation, or any asset |
transfer or any voluntary or involuntary dissolution, liquidation or winding up of the i
Corporation, the Corporation shall mail to each holder of Series A-1 Preferred at least ten
(10) days prior to the record date specified therein (or such shorter period approved by
the holders of a majonty of the outstanding shares of Series A-1 Preferred) 2 notice
specifying (A) the date on which any such record is to be taken for the purpose of such
dividend or distribution and a description of such dividend or distribution, (B) the date on
which any such acquisition, reorganization, reclassification, transfer, consolidation,
merger, asset transfer, dissolution, liquidation or winding up is expected to become :
effective, and (C) the date, if any, that is to be fixed as to when the holders of record of !
Common Stock (or other securities) shall be entitled to exchange their shares of Common Il
Stock {or other sccurities) for securities or other property deliverable upon such
acquisition, reorganization, reclassification, transfer, consolidation, merger, asset !
transfer, dissolution, liquidation or winding up. '

{
) Automatic Conversion, ’ !

(i}  Each share of Series A-1 Preferred shall automatically be |
converted into shares of Common Stock, based on the then effective Series A-1

Preferred Conversion Rate {A) at any time upon the affirmative election of the ‘
holders of al least a majority of the then outstanding shares of the Series A-1

Preferred or (B) immediately upon the closing of a firmly underwritten public
offering pursuant to an effective registration statement under the Securities Act of
1933, as amended, covering the offer and sale of Common Stock for the account
of the Corporation at & price equal to or greater than $3.00 per share (as adjusted
for any stock dividends, combinations, splits, recapitalizations and the like with
respect to such shares) and gross cash proceeds to the Corporation (before
underwriting discounts, commissions and fees) of at least $20,000,000 (a
“(ualified Public Offering™). Upon such automatic conversion, any accrued and
unpaid dividends shall be paid in accordance with the provisions of Section 5(d).

(ii) Upon the occurrence of either of the events specified in
Section 5(1){i) above, the outstanding shares of Series A-1 Preferred shall be
converted automatically without any further action by the holders of such shares
and whether or not the certificates representing such shares are surrendered to the
Corporation or its transfer agent; provided, that, the Corporation shall not be
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obligated to issue certificates evidencing the shares of Common Stock jssuable
upon such conversion unless the certificates evidencing such shares of Series A-1
Preferred are either delivered to the Corporation or its transfer agent as provided
below, or the holder notifies the Corporation or its transfer agent that such
certificates have been lost, stoles or destroyed and executes an agreement
satisfactory to the Corporation to indemnify the Corporation from any loss
incurred by it in connection with such certificates. Upon the occurrence of such
automatic conversion of the Series A-1 Preferred, the hoiders of Series A-1
Preferred shail surrender the centificales representing such shares at the office of
the Corporation or any transfer agent for the Series A-1 Preferred. Thereupon,
there shall be issued and delivered 10 such holder promptly at such office and in
its name as shown on such swrrendered centificate or certificates, a certificate or
certificates for the number of shares of Common Stock into which the shares of
Series A-l Preferred surrendered were convertible on the date on which such
automatic conversion cccurred, and any declared and unpaid dividends shalt be
paid in accordance with the provisions of Section 5(d).

HOR000258077 3 L
|
|
|

(m)  Fractional Shares. No fractional shares of Common Stock shall be ]
issued upon conversion of Series A-1 Preferred.  All shares of Common Stock (including

fractions thereof) issuable upon conversion of more than one share of Series A-l
Preferred by a holder thereof shall be aggregated for purposes of determining whether the
conversion would result in the issuance of any fractional share. If, after the
aforementioned aggrepation, the conversion would result in the issuance of any fractional 1
share. then the Corporation shall, in lieu of issuing any fractional share, pay cash equal to ;
the product of such fraction multiplied by the Common Stock’s fair market value (as
determined by the Board of Directors) on the date of canversion.

(n) Reservation of Stock Issnable Upon Conversion. The Corporation
shall at all times reserve and keep available out of its authorized but unissued shares of
Common Stock, solely for the purpose of effecting the conversion of the shares of the
Series A-1 Preferred, such number of its shares of Common Stock as shall from time to
time bhe sufficient to effect the conversion of all outstanding shares of the Series A-}
Preferred. If at any time the number of authorized but unissued shares of Commaon Stock
shall not be sufficient to effect the conversion of all then outstanding shares of the Series
A-1 Preferred, the Corporation will take such corporate action as may be necessary to
increase its authorized but unissued shares of Common Stock to such number of shares as
shall be sufficient for such purpose. !

f0)  Notiges. Any natice required by the provisions of this Section 5
shall be in writing and shail be deemed effectively given (i) upon personal delivery fo the
party to be notified, (ii) when sent by confirmed telex or facsimile if sent during normal
business hours of the recipient; if not, then on the next Business Day, (iif) five (5) days
after having been sent by registered or certified mail, return receipt requested, postage
prepaid, or {iv} one day after deposit with a nationally recognized overnight courier,
specifying next day delivery, with written verification of receipt, Ali notices shall be 1
addressed to each holder of record at the address of such holder appearing on the books
of the Corporation,
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{p) Payment of Taxes. The Corporation will pay all taxes {other than
taxes based upon income) and other governmental charges that may be imposed with
respect 1o the issue or delivery of shares of Common Stock upon conversion of shares of
Series. A-]1 Preferred, excluding any 1ax or other charge imposed in connection with any
transfer involved in the issue and delivery of shares of Common Stock in & name other
than that in which the shares of Series A-1 Preferred so converted were registered.

()  Termination of Conversion Rights. The conversion rights of any
shares subject to redemption hereunder shall terminate on the date such shares are

redeemed.

() {reserved]. t

{s) Closing_of Books. The Corporation will at no time close its
transfer books against the transfer of any shares of Series A-1 Preferred or of any shares i
of Common Stack issued or issuable upon the conversion of any shares of Series A-1 ;
Preferred, in any manner which interferes with the timely conversion of such Series A-1 |
Preferred except as may otherwise be required to comply with applicable securities laws.

. Definition of Common Stock. As used in this Section 3, the term i

" “Common Stock” shall mean and include the Corporation’s authorized Commeon Stock,
par value $0.01 per share, as constituted on the date of filing of these terms of the
Preferred Stock, and shall also include any capital stock of any class of the Corporation |
thereafter authorized which shall neither be limited to a fixed sum or percentage of par |
value in respect of the rights of the holders thereof to participate in dividends nor entitled :
to a preference in the diswribution of assets upon the voluntary or involuntary liquidation,
dissolution or winding up of the Corporation; provided that the shares of Common Stock
receivable upon conversion of shares of Preferred Stock shall include only shares
designated as Common Stock of the Corporation on the date of filing of this instrument,
or in case of any reorganization or reclassification of the outstanding shares thereof, the
stock, securities or assets provided for in this Section 5.

6. Voti ights,

{a) Except as otherwise provided herein or as required by law, the
Series A-1 Preferred shall be voted equally with the shares of the Series A Preferred,
Series B Preferred and the Comumon Stock of the Corporation and not as a separate class,
at any annual or special meeting of shareholders of the Corporation, and may act by I
written consent in the same manner as the Common Stock, in either case upon the ]
following basis: each holder of shares of Series A-1 Preferred shall be entitled to such |
number of votes as shall be equal to the whole number of shares of Common Stock into
which such holder's aggregate number of shares of Serics A-1 Preferred are convertible
(pursuant to Section S hereof) immediately afier the close of business on the record date
fixed for such meeting or the effective date of such written consent.

(b)  The holders of the Series A-1 Preferred, voting separately as one
class, shall be entitled to elect two (2) directors of the Corporation. At any meeting (or in
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a written consent in lieu thereof) held for the purpose of electing directors, the presence :
in person or by proxy (or the wrilten consent) of the holders of at least a majority in l
interest of the then outstanding shares of Series A-1 Preferred shall constitule a quorum
of the Series A-1 Preferred for the election of directors to be elected solely by the holders !
of the Series A-1 Preferred. A vacancy in any directorship ¢lected by the holders of the ‘
Series A-1 Preferred shall be filled by vote or written consent of only the holders of at ‘
least 2 majority in interest of the then ouistanding shares of Series A-1 Preferred,

consenting or voting, as the case may be, separately as one class. The directors to be

elected by the holders of the Series A-1 Preferred voting separately as one ¢lass shall

serve for terms extending from the date of their election and qualification until the time .
of the next succecding annual meeting of sharcholders and until their successors have l
been ¢lected and qualified.

7. Erotective Provisions.

(a) Senies A-1 Preferred Protective Provisions. So long as there is
outstanding at ieast twenty-five percent {25%) of the Series A-1 Preferred that the
Corporation issued at any time prior to the date of a determination of the applicability of
this requircment which, on an as converied basis, equals at least 3% of the then
outstanding shares eligible to vote of the Corporation, the Corporation shall not, without
first obtaining the approval (by vote or written consent} of the holders of a majority of '
the then cutstanding shares of Series A-1 Preferred: :

[

() alter or change the rights, preferences or privileges of the
shares of Series A-1 Preferred so as to affect adversely the shares by means of
amendment to these Articles of Incorporation or by merger, consolidation or !
otherwise; i

(i)  increase the number of authorized shares of Secries A-1
Preferred, or create any new series of stock or any other securities convertible into
equity securitics of the Corporation having 2 preference over, or being on a parity
with, the Series A-1 Preferred with respect to voting, dividends, distribution of
assets upon liquidation, dissclution, winding up or otherwise or conversion rights
by means of amendment to thest Articles of Incorporation or by merger,
consolidation or otherwise;

(iii) amend the Articles of Incorporation, Bylaws or other
organizational documents of the Corporation or take any action or enter into any
other agreements which prohibit or materially conflict with the Corporation’s
obligations hereunder with respect to the holders of Series A-1 Preferred by
means of amendment to these Articles of Incorporation or by merger,
consolidation or otherwise;

(iv) pay a cash dividend on any Series A-1 Junior Securities
prior to satisfaction of the acerued and unpaid dividends on Series A-1 Preferred

(excluding the Corporation’s performance of its obligations under Sections 4 and
5); or
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(v}  purchase, redeem or acquire any Series A-!1 Junior
Securities (other than pursuant to an agreement approved by 80% of the Board
between the Corporation and an employee to repurchase Series A-1 Junior
Securities upon the termination of employment).

(b) Voting Together With Series A Preferred and Series B Preferred.

So long as there is outstanding at least twenty-five percent (25%) of the Series A-]
Preferred that the Corporation issued at any time prior to the date of a determination of
the applicability of this requirement which. on an as converted basis, equals at least 3%
of the then outstanding shares eligible 10 vote of the Corporation, the Corporation shall
not, without first obtaining the approval (by vote or written consent) of the holders of a
majority of the then issued and outstanding shares of Series A-1 Preferred and Series A
Preferred, voting together as a single class: (i) engage in 2 Liquidation Event; or
(ii) increase the number of shares of the Corporation's capital stack issuable as of the
Series A-1 Original Issue Date under any stock purchase or stock option plan of the
Corporation (subject to appropriate adjustment in the case of a subdivision, combination,
dividend or other distribution of Common Stock). Notwithstanding the foregoing, the
Series A-1 Preferred shall vote together with the Series A Preferred and the Series B
Preferred solely to the extent that each such class has outstanding a sufficient number of
shares to permit such class to vote under Article IV, Part C Section 7(b) or Article IV,
Part E Section 7(b), respectively. [f either of the Series A Preferred or Series B Preferred
is disqualified from voting pursuvant te such sections, as applicable, then the holders of
the Series A-1 Preferred shall vote together as a sinple class with only such class of either
Series A Preferred or Series B Preferred that is cligible to vote. [If neither the Series A
Preferred or Series B Preferred is eligible to vote pursuant to such sections, as applicable,
then the holders of the Series A-1 Preferred shall vote separately as 2 singie class on any
matter submitted to such holders pursuant to this Section 7(b)

{c) No_impairment. The Corporation will not, by amendment of its
Articles of Incorporation, Bylaws or other organizational documents or through any
merger, consolidation, reorganization, reclassification, recapitalization, Liquidation
Event, issue or sale of securities ar any other voluntary action by the Corporatien, avoid
or seck to avoid the observance or performance of any of the terms to be observed or
performed hereunder by the Corporation but will at all times in good faith assist in the
carrying out of all these provisions, and in the taking of all such action as may be
necessary or appropriate in order to protect the conversion and other rights of the holders
of the Series A-1 Preferred,

8. Status of Converted Stock. In the event any shares of Series A-1 Preferred

shall be converted pursuant to Section 5 hereof, the shares so converted shall be canceled and
thereupon restored to the status of authorized but unissued Preferred Stock, undesignated as to

class or

Section

series.
5. Cantain Definitions. For purposes of the provisions set forth in this
D, unless the context otherwise requires:

(a) “Business Day"” means any day other than a Saturday, Sunday or a
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day on which banking institutions in the State of Kansas are authorized or obligated by
law or executive order to close,

(b) “Change of Control” means any sale, exchange, transfer or
issuance or related series of sales, exchanges, transfers or issuances, of the Corporation’s
capital stock by the Corporation or any holder or holders thereof, in which the holders of
the Corporation’s capital stock immediately prior to any such sale, exchange, transfer or :
issuance or related series of sales, exchanges, transfers or issuances, no longer hold as of
record or retain beneficial ownership of a majority of the Corporation’s outstanding
capital stock immediately after any such sale, exchange, transfer or issuance or related
series of sales, exchanges, transfers or issuances; provided, that, the occurrence of a
Liquidaticn Event as a result of a Change of Control may be waived with the consent of
the holder(s) of a majority.of the issued and outstanding shares of Series A-1 Preferred. |

(c) “Person” means any individual, firm, corporation, partnership,
timited liability company or other entity, and shall include any successor (by merger or !
otherwise) of such entity. i

(d) “Series A-I Dividend Accrual Date” shall mean March 185, :
June 13, September 15, and December 15 of each year beginning with September 15, |
2008, or at such additional times and for such interim periods, if any, as determined by 1
the Board of Directors. :

(e) “Series A-1 Dividend Payment Date” shall mean the date
established by the Board of Directors for the payment of all or part of the accrued '
dividends on the Series A-1 Preferred. ’

H “Series A-1 Original Purchase Price"” of the Series A-1 Preferred
shall be $0.75.

() “Series A-1 Purchase Agrecement” means that certain Series A-1
Participating Convertible Preferred Unit Purchase Agreement, dated as of June 26, 2008,
between the Corporation and certain holders of the Corporation’s Series A-1 Preferred,

10.  Sectiop References, Section references in this Artcle IV Part D refer
solely to those sections contained in this Article IV Part D.
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E. SERIES B PARTICIPATING CONVERTIBLE PREFERRED STOCK

Six Million Seven Hundred Thousand (6,700,000) shares of the authorized
Preferred Stock are hereby designated “Series B Participating Convertible Preferred Stock” (the !
“Series B Preferred™). The rights, preferences, powers, privileges, restrictions, qualifications,

and limitations granted to or imposed upon the shares of Series B Preferred shall be as set forth
herein,

1. Rank. The Series B Preferred shall, with respect to dividend rights and/or
rights on liquidation, dissolution, redemption or winding up, whether voluntary or involuntary,
whether now or hereafier issued, rank on parity with cach other and senior to the Common Stock,
Seres A Preferred, Series A-1 Preferred and, except as otherwise provided for herein, any other
series of Preferred Stock established hereafier by the Board of Directors, the terms of which shall
specifically provide that such series shall rank junior to the Series B Preferred with respect to
dividend rights and/or rights on liquidation, dissolution, redemption or winding up, as the case
may be, or which make no designation as to rank (al] of such series of Preferred Stock to which
the Series B Preferred ranks senior and the Common Stock are collectively referred 1o herein as i
“Series B Junior Securities™). i

2. Dividends.
{n) Series B Preferred Dividends. !

() Holders of outstanding shares of Series B Preferred, in
preference to holders of Series B Junior Securities, shall be entitled to receive on
each Series B Dividend Payment Date (as defined below), a cash dividend on each
outstanding share of Series B Preferred at a rate per annum equal to ten percent
(10.00%) of the Series B Qriginal Purchase Price (as defined below) on each
outstanding share of Series B Preferred (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect to such shares),
accruing from the later of (i) the Series B Criginal Issue Date; or (ii) the last
Series B Dividend Payment Date until in either such case the Series B Dividend
Payment Date on which such cash dividend is being made. Al dividends shall
accruc quarterly in arrcars commencing on the first Series B Dividend Accrual
Date {as defined below) after the date of initial jssuance of such shares of Series B
Preferred and shall, subject to Section 3 and unless paid on a prior Series B
Dividend Payment Date, be payable in cash upon (i) any merger or consolidation
of the Corporation with any other entity in which the Corporation is not the
surviving entity (except for a consolidation or merger that does not constitute a
Change of Control, as defined below), (ii) the szle of substantially all the assets of
the Corporation, (iii) a Change of Control or (iv) any voluntary or involuntary
liquidation, dissolution or winding up of the Corporation (any or all of (i), (ii),
(iii} and (iv) being referred to as a “Liguidation Event™) or upon conversion of
such shares of Series B Preferred into Common Stock.

(b)  Payment of Dividends. Subject to the provisions of these Articles
of Incorporation, if the Board of Directors declares a dividend on Series B Preferred, then
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it must specify in such declaration that such dividend is for the accrued and unpaid
dividends on Series B Preferrad, When and if a dividend is declared, each distribution in
the form of a cash dividend shall be payable to holders of record as they appear on the
stock hooks of the Corporation on such record date, not less than ten {10) nor more than
sixty (60} days preceding the relevant Dividend Payment Date, as shall be fixed by the
Board of Dircctors of the Corporétion, For any period during which any share of Series B j-
Praferred is outstanding less than a full quanterly dividend period ending on a Series B ;
Dividend Accrual Date the dividends payable shail be computed on the basis of a 360 day
year consisting of twelve (12) thirty (30) day meonths and the actual number of days
elapsed in the period for which the dividends are payable. 1f any Dividend Payment Date
for a dividend payable in cash occurs on a day that is not a Business Day (as defined
below), any accrued dividends otherwise payable on such Dividend Payment Date shall
be paid on the next succeeding Business Day.

{c)  Limitation on Dividends and QOther Distributions.

(i) Unless the full cumulative dividends, if any, accrued on all
outstanding shares of the Series B Preferred have been or contemporaneousty are
declared and paid for all periods prior to and ending on the most recent Series B
Dividend Accrual Date, no dividend shall be declared or paid or set aside for
payment or other distribution declared or made upon the Series B Junior
Securities {other than a dividend or distribution paid solely in shares of, or
warranis, rights or options solely exercisable for or convertible into, Series B
Junior Secarities), nor shall any Series B Junior Securities be redeemed,
pwrchased or otherwise acquired for any consideration, ntor may any meneys be
paid to or made available for a sinking fund for the redemption of any shares of
any such sccurities, by the Corporation {other than redemptions and purchases
pursuant to or in accordance with agreements between the Carporation and its or
its subsidiaries’ directors, officers and key employees).

(il  In the event the Board of Directers of the Corporatipn shall
declare a dividend (other than a dividend payable in Common Stock) payable
upon the then outstanding shares of the Common Stock of the Corporation, the
Board of Directors shall declare at the same time a dividend upon the then
outstanding shares of Series B Preferred, payable at the same time as the dividend
paid on the Common Stock, in an amount equal to the amount of dividends per
share of Series B Preferred as would have been payable on the largest number of
whole shares of Common Stock into which all shares of Series B Preferred held
by each holder thereof if such Serles B Preferred had been converted to Common
Stock pursuant to the provisions of Section § hereof as of the record date for the
determination of holders of Common Stock entitled to receive such dividends.
All dividends declared upor the Series B Preferred pursuant to this Section shall
be declared and paid pro rata per share. Notwithstanding the aforementioned, the
rights of the holders of Series B Preferred with respect ta distributions or
payments made to the holders of Common Stock in connection with any
Liquidation Event are as set forth in Section 3(b).
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3. Liquidation Rights.

(a)  Liguidation Preference. Upon a Liguidation Event, before any
distribution or payment shall be made to the holders of any Series B Junior Securities, the
holders of Series B Preferred shall be entitled to be paid out of the assets of the
Corporation an amount equal to $0.75 per share of Series B Preferred, plus all acerued
and unpaid dividends on the Series B Preferred (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect to such shares) (the
“Series B Liquidation Value') for each share of Series B Preferred held by them,

)] Distributions of Remaining Assets. After the payment of the ful
liquidation preference of the Serjes B Preferred pursuant to Section 3(a) above, the Series
A-1 Liguidation Value shall be paid to the holders of Series A-1 Preferred, followed by
the payment of the Series A Liquidation Value to the hoiders of Series A Preferred and
then the remaining assets of the Corporation legally available for distribution, if any,

shall be distributed among the holders of the Series B Preferred, Series A-1 Preferred,

Series A Preferred and the Common Stock pro rata based on the number of shares of
Commen Stock held by each (assuming full conversion of all such Series B Preferred,
Series A-1 Preferred and Series A Preferred).

{c) Insufficient Funds. If, upon the occurrence of a Liquidation Event,
the assets of the Corporation tegally available for distribution are insufficient to permit
the payment of the full liquidation preference to all holders of Series B Preferred, then
the entire assets of the Corporation legally available for distribution to the holders of the
Series B Praferred shall be distributed pro rata among the holders of Series B Preferred in
proportion to the liguidation preference each such holder is otherwise entitled to recaive.

{d The Corporation shall net cffect any transaction constituting a
Liguidation Event unless (i} the agreement or plan of merger or consolidation (as and if
spplicable) provides that the consideration payable to the shareholders of the Corporation
salely in respect of their shares of capital stock of the Corporation shall be aliocated
among the holders of capital stock of the Corporation in accordance with this Section 3,
or (it) the holders of a majority of the then outstanding shares of the Series B Preferred
specifically consent in writing to the allocation of such consideration in a manner
different from that provided in this Section 3. Nothing herein shall prevent the
conversion of shares of Series B Preferred upon and subject to such Liquidation Event.

(e) Following a Liquidation Event in which the Corporation continues
its existence, if the Corporation does not effect a dissolution of the Corporation under the
Act within 60 days after such Liquidation Event, then (1) the Corporation shall deliver a
written notice to each holder of Series B Preferred no later than the 60 day after such
Liquidation Event, advising such holders of their right (and the requirements to be met to
secure such right pursuant to the terms of the following clause (i) to require the
redemption of such shares of Series B Preferred, and (ii) if a majority of the then
outstanding shares of Series B Preferred so request in a written instrument delivered to
the Corporation not later than 75 days after such Liquidation Event, the Corporation shall
usc the consideration received by the Corporation from such Liquidation Event (net of
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any liabilities associated with the assets sold, as determined in good faith by the Board of
Directors of the Corporation and any expenses incwred in connection with such
Liquidation Event), to the extent legally available therefor (the “Net Proceeds™), 10
redeem, on the 90" day afier such Liquidation Event (the “Liquidation Redemption
Date™), all outstanding shares of Series B Preferred at a price per share equal to the
Series B Liguidation Value, If the Net Proceeds are not sufficient to so redeem all
outsianding shares of Series B Preferved on the Liquidation Redemption Date, then the
Corporation shali distribute the Net Proceeds in the priority as set forth in Section 3(¢).
Prior to distribution or redemption, the Corporation shall not expend or dissipate the
consideration received for such Liquidation Event, except to discharge expenses incurred
in connection with such Liquidation Event and otherwise in the ordinary course of
business. Shares of Series B Preferred that were not redeemed as scheduled pursuant 1o
this Section shall be entitled to receive interest accruing daily at the rate of 15% per
annum.

4, Redemption.

{a) Redemption on Request. Except as provided in Seciion 3(e) and
this Section 4, the Corporatien shall not have the right to call or redeem at any time all or
any shares of Series B Preferred. At any time after December 30, 2013, the holders of a
majority of the Series B Preferred, may request redemption of all shares of Series B
Preferved by delivering written notice of such reguest to the Corpoeration (a “Redemption
Request™). Upon the receipt of any such request, the Corporation shall fix a date thart is
within one hundred twenty (120) days of such Redemption Request but no sooner than
twenty (20) days after the date of the Redemption Notice (as defined below) (the “First
Redemption Date™). Within five (5) days after receipt of such request, the Corporation
shall give written notice of such request, specifying the Series B Liquidation Value and
the First Redemption Date (as defined below), to all holders of Series B Preferred (the
“Redemption Natice™). All holders of Series B Preferred shall be required to tender their
shares of Series B Preferred pursvant to the Redemption Notice in three equal annual
installments, with one-third of the shares of Series B Preferred outstanding on the date of
the Redemption Request being redesmed on the First Redemption Date, one-half of the
remaining shares of Series B Preferred being redecmed on the first anniversary of the
First Redemption Date (the “Second Redemption Date™) and all remaining shares of
Series B Preferred being redeemed on the second anniversary of the First Redemption

Date (the “Third Redemption Date™ and together with the First Redemption Date and

the Second Redemption Date, the “Redemption Dates™). The Corperation shall be
required to redeem by paying in cash for each share of Series B Preferred 10 be redeemed
on a Redemption Date at a price per share for the Series B Preferred equal 1o the Series B
Liquidation Value as of such date, in accordance with the lerms of this Section 4;
provided, that, notwithstanding anything to the contrary contained in these Articles of
Incorporation, the Corporation shall not redeem shares of Series B Junior Securities
unless and until the Corporation has obtained any consent required under Section 7.
Such payment shall be made in full on each Redemption Date to the holders entitled
thereto subject to the restrictions contained in Section 4(¢c). On or promptly after the
applicable Redemption Date, each holder of Series B Preferred to be redeemed pursuant
to this Section 4 shall surrender to the Corporation the cenificate or certificates
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representing the shares of Series B Preferred to be redeemed hereunder on such
Redemption Date duly endorsed in blank for transfer or with duly executed stock powers
and each surrendered certificate shall be canceled.

(b}  Cancellation of Shares. From and after each Redemption Date all
rights {(except the right to receive such redsmption price) of the holders of shares of
Series B Preferred to be redeemed hereunder shall cease with respect to the shares and {
rights redeemed on such Redemption Date, and after such Redemption Date such shares
and rights shall not be transferred on the books of the Corporation or be deemed to be !
outstanding for any purpose whatsoever. For the avoidance of doubt, shares of
Series B Preferred not redeemed shall remain outstanding and entitled to all rights and
preferences provided herein; provided, further, that unredeemed shares of Series B
Preferred that were not redeemed as scheduled on the Redemption Dates shall be entitled
to teceive interest accruing daily at the rate of 15% per annum from the date such
redemption was reguired to occur until the date such shares are redeemed.

(<) Insufficient Funds. If the funds of the Corporation legally
available for redemption of Series B Preferved on the date any redemption payment is
due are insufficient to make the required payments to the former holders of the shares of
Series B Preferred to be redeemed hereunder, those funds that are legally available shall
be used to pay the maximum possible amount required pursuant to Section 4(a) above, |
first to the holders of the Series B Preferred pro rata based on the aggregate ouwstanding i
amounts due and owing pursuant to Section 4(a) above regarding Series B Preferred, and
when additional funds of the Corporation are legally available for the redemption
payment, such funds shall immediately be used to make such payments that are due and
owing, and such funds shall not be used for any other purpose. !

¥

(d}  Cenificates, etc. Any shares of Serics B Preferred that are
redeemed or otherwise acquired by the Corporation shall be canceled and shall not under
any circumstances be reissued; and the Corporation may ffom time to time take such |
appropriate corporate action as may be necessary to reduce accordingly the number of
authorized shares of Series B Preferred. If fewer than the total number of shares of
Series B Preferred represented by any certificate are redeemed, a new certificate
representing the numbear or amount of unredeemed shares shall be issued to the holder
thereof without cost to such holder within five (5) Business Days after surrender of the
certificate representing the redeemed shares.

5. Conversion Rights. The holders of the Series B Preferred shall have the
following rights with respect to the conversion of shares of such Series B Preferred into shares of
Common Stock (the “Conversion Rights™):

{s}  Optional Conversion. Suobject to and in compliance with the l
provisions of this Section 5, any shares of Series B Preferred may, at the option of the :
holder, be converted at any time into fully-paid and nonassessable shares of Common
Stock. The number of shares of Common Stock to which a holder of Series B Preferred
shall be entitled upon conversion shall be the product obtained by multiplying the Series
B Preferred Conversion Rate then in effect (as defined and determined as provided in
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Section 5(b)) by the number of shares of Series B Preferred being converted.

(b Serjes B Preferred Conversion Rate. The conversion rate in effect

at any time for conversion of the Series B Preferred (the “Scries B Preferred
Conversion Rate”} shall be the quotient obtained by dividing the Series B Original
Purchase Price by the Series B Preferred Conversion Price. If the Corporation increases
or decreases the amount of outstanding Series B Preferred as a result of a stock dividend,
combination, stock split, recapitalization, subdivision or otherwise increases or decreases
the amount of outstanding Series B Preferred in any similar manner {with each such
change not affecting the Common Stock), then the Series B Preferred Conversion Rate !
shall be proportionately increased or decreased so that the aggregate amount of Common
Stock into which the aggregate amount of then outstanding shares of Series B Preferred
may be converted shall be the same immediately after such event as intmediately prior 10
such event.

(c) Series B Prefewred Conversion Price. The conversion price for the
Series B Preferred shall initially be the Series B Original Purchase Price (the “Series B

Preferred Conversion Price"). Such initial Series B Preferred Conversion Price shall !
be adjusted from time to time in accordance with this Section 5. All references to the 4

Series B Preferred Conversion Price herein shall mean the Series B Preferred Conversion i
Price as so adjusted.

(d) Mechanics of Conversion. Each holder of Series B Preferred who }
desires to convert the same into shares of Common Stock pursuant to this Section 5 shall ‘
surrender the certificate or certificates therefor, duly endorsed, at the office of the v
Corporation or any transfer agent for the Series B Preferred, and shall give written notice |
to the Corporation at such office that such holder elects to convert the same. Such notice )
shall state the number of shares of Series B Preferred being converted. Thereupon, the
Corporation shall promptly issue and deliver at such office to such holder a centificate or
certificates for the number of shares of Common Stock o which such holder is entitled
and shall promptly pay (i) in cash or, to the extant sufficient funds are not then available
therefor as determined by the Board of Directors in its sole discretion, in Common Stock
{at the Common Stock’s fair market value determined by the Board of Directors as of the
date of such conversion), any accrued and unpaid dividends on the shares of Series B
Preferred being converted and (ii) in cash (at the Common Stock’s fair market value
determined by the Board of Directors as of the date of conversion, afler giving effect to I
any illiquidity discounts) the value of any fractional share of Common Stock otherwise
issuable to any holder of Series B Preferred. Such conversion shall be deemed to have
been made at the close of business on the date of such surrender of the certificates
representing the shares of Series B Preferred to be converted, and the Person entitled to
receive the shares of Common $tock issuable upon such conversion shall be treated for
all purposes as the record holder of such shares of Common Stock on such date.

{e) Adjustment for Stock Splits and Combinations. If the Corporation
shall at any time or frotn time to time after November 18, 2008 (the “Series B Original

Issue Date™) effect a subdivision of the outstanding Common Stock without a
corresponding subdivision of the Series B Preferred, the Series B Preferred Conversion
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Price in effect immediately before that subdivision shatl be multiplied by a fraction (i) the
numerator of which is the total number of shares of Common Stock issued and
outstanding immediately prior to the time of such subdivision, and {ii) the denominator of
which is the total number of shares of Common Stock issued and outstanding as a result
of such subdivision, Conversely, if the Corporation shall at any time or from time to time
after the Series B Original Issue Date combine the outstanding shares of Common Stock
into a smaller number of shares without a corresponding combination of the Series B
Preferred, the Series B Preferred Conversion Price in effect immediately before the
combination shall be multiplied by a fraction (i} the numerator of which is the total
number of shares of Common Stock issued and outstanding immediately prior to the time
of such combination, and (ii) the denominator of which is the total number of shares of
Common Stack issued and outstanding as a result of such combination. Any adjustment
under this Section shall become effective at the close of business on the date the
subdivision or combination becomes effeclive.

(H  Adiustment for Common Stock Dividends and Distributions. If the
Corporation at any time or from time to time after the Series B Original Issue Date
makes, or fixes a record date for the determination of holders of Common Stock entitled
to receive, a dividend or other distribution payable in additional shares of Common
Stock, in each such event the Series B Preferred Conversion Price that is then in effect ;
shall be decrzased as of the time of such issuance or, in the event such record date is l
fixed, as of the close of business on such record date, by multiplying the Series B
Preferred Conversion Price then in effect by a fraction (i) the numerator of which is the
total number of shares of Common Stock issued and outstanding immediately prior to the
time of such issuance or the close of business on such record date, and (i} the
denominator of which is the total number of shares of Common Stock issued and
outstanding immediately prior to the time of such issuance or the close of business on _
such record date plus the number of shares of Common Stock issuable in payment of '
such dividend or distribution; provided, that, if such record date is fixed and such
dividend is not fully paid or if such distribution is not fully made on the date fixed
therefor, the Series B Preferred Conversion Price shall be recomputed accordingly as of
the close of business on such record date and thereafter the Series B Preferred
Conversion Price shall be adjusted pursuant to this Section 1o reflect the actual payment |
of such dividend or distribution.

ci g ————

® Adjustment for Reclassificati ch nd Substitution. If at :
any time or from time to time after the Serics B Original Issuc Date, the Common Stock !
issuable upon the conversion of the Series B Preferred is changed into the same or a
different number of shares of any class or classes of stock, whether by recapitalization. ;
reclassification or otherwise (other than an acquisition or asset trapsfer or a subdivision
or combination of shares or stock dividend or a reorganization, merger, consolidation or
sale of assets provided for elsewhere in this Section 5), in any such event each holder of
Series B Preferred shall have the right thereafler to convert such stock into the kind and
amount of stock and other securities and property receivabie upon such recapitalization,
reclassification or other change by holders of the maximum number of shares of
Commen Stock into which such shares of Series B Preferred could have been converted
immediately prior to such recapitalization, reclassification or change, all subject to
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further adjustment as provided herein or with respect to such other securities or property
by the terms thereof.

(h) corganizations, Mergers, Consolidations or Sales

any capital reorganization, reclassification, recapitalization, consolidation, merger, sale
of all or substantially all of the Corporation’s assets or other similar transaction {any such
transaction being referred to herein as an “Organic Change") shall be effected in such a
way that holders of Common Siock shall be entitled 1o receive (either directly or upen
subsequent liquidation) stock, securities or assets with respect to or in exchange for
Common Stock, then, as a condition of such Organic Change, lawful and adequate
provisions shall be made wherehy each holder of a share or shares of Series B Preferred
shall thersupon have the right to receive, upon the basis and upon the terms and
conditions specified herein and in lieu of the shares of Common Stock immediately
theretofore receivable upon the conversion of such share or shares of Series B Preferred
such shares of stock, securities or assets as may be issued or payable with respect to or in
exchange for a number of outstanding shares of such Common Stock equal to the number
of shares of such Common Stock immediately theretofore receivable upon such
conversion had such Organic Change not taken place, and in any casc of a reorganizaticn
or reclassification only appropriate provisions shafl be made with respect to the rights
and interests of such holder 1o the end that the provisions hercof (inciuding without
limnitation provisions for adjustments of the Series B Preferred Conversion Price) shall
thereafter be applicable, as nearly as may be, in relation to any shares of stock. securities
or assets thereafter deliverable upon the exercise of such conversion rights.

) Sale of Shares Below Series B Preferyed Conversion Price.

(i If at any time or from time to time after the Series B
Original Issue Date, the Corporation issues or sells, or is deemed to have issued or
sold Additional Shares of Commonr Stock (as defined below), other than as a
dividend or other distribution on any shares of Common Stock, and other than a
subdivigion or combination of shares of Common Stock, for an Effective Price (as
defined below) less than the then effective Series B Preferred Conversion Price,
then and in each such case the then existing Series B Preferred Conversion Price
shall be reduced, as of the opening of business on the date of such issue or sale, to
a price equal to the Effective Price.

(ify  For the purpose of making any adjustment required under
thts Section, the consideration received by the Corporation for any issue or sale of
securities shail (A) to the extent it consists of cash, be computed at the net amount
of cash received by the Corporation after deduction of any underwriting or similar
commissions, compensation or concessions paid in cash or allowed to be paid in
cash by the Corporation in connection with such issue or sale but without
deduction of any expenses payable by the Corporation and without deduction for
any such commissions, compensation or concessions payable in capital stock or
stock or other securities convertible inte Additional Shares of Common Stock
(such convertible stock or securities being herein referred to as “Convertible

"Securities”™), (B) to the extent it consists of property other than cash, be computed
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at the fair value of that property as determined in good faith by the Board of !.
Directors, and (C} if Additional Shares of Common Stock, Convertible Securities i
or rights or options to purchase either Additional Shares of Comman Stock or
Convertible Securities are issued or sold together with other stock or securities or
other assets of the Corporation for a consideration which covers both, be
cornputed as the portion of the consideration so received that may be reasonably .
determined in good faith by the Board of Directors to be allocable to such -
Additional Shares of Common Stock, Convertible Securities or rights or options. :

(ili) “Additional Shares of Common Stock” shall mean ail }
shares of Common Stock issued by the Corporation or deemed to be issued !
pursuant to this Section, other than (A) shares of Common Stock issued upon '
conversion of the Series A Preferred, Series A-1 Preferred or Series B Preferred;
(B) shares of Common Stock and/or options, warrants or convertible securities,
and the Comumon Stock issued pursuant to options, warrants or convertible
securities {as adjusted for any stock dividends, combinations, splits,
recapitalizations and the like) after the Series B Original Issue Date to employees,
officers or directors of, or consultanis or advisors to the Corporation or any of its
subsidiaries, pursuant to stock purchase or stock option plans that are or were
approved by the Board, subject te Section 7; (C) shares of Common Stock and/or ;
options, warrants or convertible securities, and the Comumon Stock issued ;
pursuant 1o options, warrants or convertible securities (as adjusted for any stock i
dividends, combinations, splits, recapitalizations and the like) issued to the i
Corporation’s or its subsidiary’s lessors or lenders in connection with equipment
financings with the approvai of the Board; (D) shares of Common Stock issved
pursuant to the exercise of options, warrants or convertible securities outstanding
as of the Series B Original Issue Date; and (E) shares of Common Stock and/or
options, warrants or convertible securities, and the Common Stock issued
pursuant to options, warrants or convertible securities (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like) issued with the
approval of directors constituting eighty percent (80%) or more of the Board of
Directors. The “Effective Price” of Additional Shares of Common Stock shail
mean the quotient determined by dividing the total number of Additional Shares
of Common Stock issued or sold, or deemed to have been issued or sold by the
Corporation under this Section, into the aggregate consideration received, or
deemed to have been received by the Corporation for such issue under this
Section, for such Additional Shares of Common Stock.

) Centificate of Adjustment. [n each case of an adjustment or
readjustment of the Series B Preferred Conversion Price for the number of shares of
Common Stock or other securities issuable upon conversion of the Series B Preferred, if
the Series B Preferred is then convertible pursuant to this Section 5, the Corporation, at
its expense, shail compute such adjustment or readjustment in accordance with the
provisions hereof and prepare a certificate showing such adjustiment or readjustment, and
shall mail such certificate, by first class mail, postage prepaid, io each registered holder
of Series B Preferred at the holder's address as shown in the Corporation’s books, The
certificate shall set forth such adjustment or readjustment, showing in detail the facts
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upon which such adjustment or readjustment is based, including a statement of (i) the
consideration received or deemed to be received by the Corporation for any Additional
Shares of Common Stock issued or sold or deemed to have been issued or sold, (ii) the
Series B Preferred Conversion Price at the time in effect, (iii) the number of Additional
Shares of Common Stock and {iv) the type and amount, if any, of other property which at
the time would be received upon conversion of the Series B Preferred.

&) Notjces of Record Date. Upon (i) any taking by the Corporation of
a record of the holders of any class of securities for the purpase of determining the
bolders thereof who are entitled to receive any dividend or other distribution, (ii) an offer
by the Corporation for subscription pro rata to the holders of its Common Stock any
additional shares of stock of any class or other rights (other than subscriptions for Series :
B Preferred) or (iii) any acquisition or other capital reorganization of the Corporation, '
any reclassification or recapitalization of the capital stock of the Corporation, any merger
or consolidation of the Corporation with or into any other corporation, or any asset
transfer or any voluntary or involuntary dissclution, liguidation or winding up of the
Corporation, the Corporation shall mail to each holder of Series B Preferred at least ten
{10) days prior to the record date specified therein (or such shorter period approved by
the holders of a majority of the outstanding shares of Serles B Preferred) a notice
specifying (A) the date on which any such record is to be taken for the purpose of such
dividend or disiribution and a description of such dividend or distribution, (8) the date on
which any such acquisition, reorganization, reclassification, transfer, consolidation,
merger, asset transfer, dissolution, liquidation or winding up is expected to become
effective, and (C) the date, if any, that is to be fixed as to when the holders of record of
Common Stock {or other securities) shall be entitled to exchange their shares of Common
Swock (or other securities) for securities or other property deliverable upon such
acquisition, reorganization, reclassification, transfer, consolidation, merger, asset
transfer, dissolution, liquidation or winding up.

M Automatic Copversion.

{i) Each share of Series B Prefermred shall automatically be
converted into shares of Common Stock, based on the then effective Series B
Preferred Conversion Rate (A) at any time upon the affirmative election of the
holders of at least a majority of the then outstanding shares of the Series B
Preferred or (B) immediately upon the closing of a firmly underwritien public
offering pursuant to an effective registration statement under the Securities Act of
1933, as amended, covering the offer and sale of Common Stock for the account
of the Corporation at a price equal to or greater than $3.00 per share (as adjusted
for any stock dividends, combinations, splits, recapitalizations and the like with
respect to such shares) and gross cash proceeds to the Corporation (before
underwriting discounts, comumissions and fees) of at least $20,000,000 (a
“Qualified Public Offering™). Upon such automatic conversion, any accrued and
unpaid dividends shall be paid in accordance with the provisions of Section 5(d).

(i)  Upon the occurrence of either of the events specified in
Section S(1)(1) above, the outstanding shares of Series B Preferred shall be
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converted sutomatically without any further action by the holders of such shares I
and whether or not the certificates representing such shares are surrendered to the

Corporation or its transfer agent; provided, that, the Corporation shall not be [
obligated to issue certificates evidencing the shares of Common Stock issuable
upen such conversion unless the centificates evidencing such shares of Series B
Preferred are either delivered to the Corporation or its transfer agent as provided
below, or the holder notifies the Corporation or its transfer agent that such
certificates have been lost, stolen or destroyed and executes an agreement .
satisfactory to the Corporation to indemnify the Corporation from any loss i
incurred by it in connection with such certificates. Upon the occurrence of such !
automatic conversion of the Series B Preferred, the holders of Series B Preferred :
shall surrender the certificates representing such shares at the office of the l
Corporation or any transfer agent for the Series B Preferred. Thereupon, there

shall be issued and delivered to such holder promptly at such office and in its

name as shown on such surrendered certificate or certificates, a certificate or

certificates for the number of shares of Common Stock into which the shares of

Series B Preferred surrendered were convertible on the date on which such ;
sutomatic conversion occurred, and any declared and unpaid dividends shall be i
paid in accordance with the provisions of Section 5(d). I

(m)  Fractionsl Shares. No fractional shares of Common Stock shali be
issued upon conversion of Series B Preferred. All shares of Common Stock {including
fractions thereof) issuable upon conversion of more than one share of Series B Preferred
by a holder thereof shall be apggregated for purposes of determining whether the
conversion would result in the issuance of any fractional share, If, after the
aforementioned aggregation, the conversion would result in the issuance of any fractionel
share, then the Corporation shall, in lieu of issuing any fractional share, pay cash equal to
the product of such fraction multiptied by the Common Stock’s fair market value (as I
determined by the Board of Directors) on the date of conversion,

fn) R i Sto uable version. The Corporation
shall at all times reserve and keep available out of its authorized but unissued shares of
Common Stock, solely for the purpose of effecting the conversion of the shares of the ;
Series B Preferred, such number of its shares of Common Stock as shall from time to f
time be sufficient to effect the conversion of all outstanding shares of the Serics B Co
Preferred. If at any time the number of authorized but unissued shares of Common Stock '
shall not be sufficient to effect the conversion of all then outstanding shares of the Series
B Preferted, the Corporation will take such corporate action as may be necessary to
increase its authorized but unissued shares of Common Stock to such number of shares as
shall be sufficient for such purpose.

(o)  Notices. Any notice reguired by the provisions of this Section 5
shall be in writing and shall be deemed effectively given (i) upon personal delivery to the
party 10 be notified, (ii) when sent by confirmed telex or facsimile if sent during normal
business hours of the recipient; if not, then on the next Business Day, (iti) five (5) days
after having been sent by registered or certified mail, retum receipt requested, postage
prepaid, or (iv) one day after deposit with a nationally recognized overnight courier,
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specifying next day delivery, with written verification of receipt. All notices shall be
addressed to each holder of record at the address of such holder appearing on the books
of the Corporation.

{r)  Pavment of Taxes. The Corporation will pay all taxes {other than :
taxes based upon income) and other governmental charges that may be imposed with
respect to the issue or delivery of shares of Common Stock upon conversion of shares of
Series B Preferred, excluding any tax or other charge imposed in connection with eny
transfer involved in the issue and delivery of shares of Common Stock in a name other
than that in which the shares of Series B Preferred so converted were registered.

{qQ) Termination of Conversion Rights. The conversion rights of any :
shares subject to redemption hereunder shall tevminate on the date such shares are !
redeemed.

(ry  [reserved]. l

(s) Closing_of Books. The Corporation will at no time close its ’
transfer books against the transfer of any shares of Series B Preferrad or of any shares of E
Common Stock issued or issuable upon the conversion of any shares of Seres B {
Preferred, in any manner which interferes with the timely conversion of such Series B }
Preferred except as may otherwise be required to comply with applicable securities laws.

4] Definition of Common Sigck. As used in this Section 5, the term j
“Commeon Stock” shall mean and include the Corporation’s authorized Common Stock, ;
par value $0.01 per shere, as constituted on the date of filing of these terms of the '
Preferred Stock, and shall also include any capital stock of any class of the Corporation i
thereafter authorized which shall neither be limited to a fixed sum or percentage of par |
value in respect of the rights of the holders thereof to participate in dividends nor entitied
1o a preference in the distribution of assets upon the voluntary or involuntary liquidation,
dissolution or winding up of the Corporation; provided that the shares of Common Stock
receivable upon conversion of shares of Preferred Stock shall include only shares
designated as Commeon Stock of the Corporation on the date of filing of this instrument,
or in case of any reorganization or reclassification of the outstanding shares thereof, the
stock, securities or assets provided for in this Section 5.

6. Voling Rights.

(a)  Except as otherwise provided herein or as required by law, the
Series B Preferred shall be voted equally with the shares of the Series A-1 Preferred,
Series A Preferred and the Common Stock of the Corporation angd not as a separate class,
at any annual or special meeting of sharcholders of the Corporation, and may act by
writlen consent in the same manner as the Common Stock, in either case upon the
foliowing basis: each holder of shares of Series B Preferred shall be entitled to such
number of votes as shall be equal to the whole number of shares of Common Stock into
which such holder's aggregate number of shares of Series B Preferred are convertible
{pursuant to Section 3 hereof) immediately after the close of business on the record date
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fixed for such mesting or the effective date of such written consent.

(b}  The holders of the Series B Preferred, voting separately as one
class, shall be entitled to elect two (2) directors of the Corporaticn. At any meeting (or in
a written consert in lieu thereof) held for the purpose of ¢lecting directors, the presence
in person or by proxy (or the written consent) of the holders of at least a majority in
interest of the then outstanding shares of Series B Preferred shall constitute a guorum of
the Series B Preferred for the election of directors 1o be elected solely by the holders of
the Series B Preferred. A vacancy in any directorship elected by the holders of the Series
B Preferred shall be filled by vote or written consent of only the holders of at least a
majerity in interest of the then outstanding shares of Series B Preferred, consenting or
voling, as the case may be, separately as one class. The directors to be elected by the
holders of the Series B Preferred voting separately as one class shall serve for terms
extending from the date of their slection and qualification until the time of the next
succeeding annual meeting of shareholders and until their successors have been elected
and qualified.

7. I i visio
(a) Series B Preferred Protective Provisions. So long as there is

outstanding at least twenty-five percent (25%) of the Series B Preferred that the
Corporation issued at any time prior to the date of a determination of the applicability of
this requirement which, on an as converied basis, equals at least 3% of the then
outstanding shares eligible to vote of the Corporation, the Corporation shall not, without
first obtaining the approval (by vote or written consent) of the holders of a majority of
the then outstanding shares of Series B Preferred:

() alter or change the rights, preferences or privileges of the
shares of Series B Preferred so as to affect adversely the shares by means of
amendment to these Articles of Incorporation or by merger, consolidation or
otherwise;

(ii)  increase the number of authorized shares of Series B
Preferred, or create any new series of stock or any other securities convertible into
equity securities of the Corparation having & preference aver, or being on a parity
with, the Series B Preferred with respect to voting, dividends, distribution of
assets upon liquidation, dissolution, winding up or otherwise or conversion rights
by means of amendment to these Articles of Incorporation or by merger,
consolidation or otherwise;

(iii) amend the Articles of Incorporation, Bylaws or other
organizational documents of the Corporation or tzke any action or enter into any
other agreements which prohibit or materially conflict with the Corporation's
obligations hereunder with respect to the holders of Series B Preferred by means
of amendment 1o these Articles of incorporation or by merger, consolidation or
otherwise;
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(iv)  pay a cash dividend on any Series B Junior Securities prior 1
to satisfaction of the accrued and unpaid dividends on Series B Preferred
{excluding the Corporation’s performance of its obligations under Sections 4 and
5); or

{v)  purchase, redeem or acquire any Series B Junior Securities i
(other than pursuant to an agreement approved by 80% of the Board between the :
Corporation and an employee to repurchase Series B Junior Securities upon the i
termination of employment). ) :

(b) Voting Together With Series A Preferred and Series A-1 Preferred.
So long as there is outslanding at least hwenty-five percent (25%) of the Series B
Preferred that the Corporation issued at any time prior to the date of a determination of
the applicahility of this requirement which, on an as converted basis, equals at least 3%
of the then outstanding shares eligible 10 vote of the Comporation, the Corporation shail
not, without first obtaining the approval (by vote or written consent) of the holders of a
majority of the then issued and outstanding shares of Series B Preferred and Series A
Preferred. voting together as a single class: (i) engage in a Liquidation Event; or (ii)
increase the number of shares of the Corporation’s capital stock issuable as of the Series
B Original Tssue Date under any stock purchasc or stock option plan of the Corporation
{subject to appropriate adjusiment in the case of a subdivision, combination, dividend or :
other distribution of Common Stock). Notwithstanding the foregoing, the Series B |
Preferred shall vote together with the Series A Preferred and the Series A-1 Preferred '
solely to the extent that each such class has outstanding a sufficient number of shares to
permit such class to vote under Asticle IV, Part C Section 7(b) or Article IV, Part D
Section T(b), respectively. If either of the Series A Preferred or Series A-1 Preferred is
disqualified from voting pursuant to such sections, as applicable, then the holders of the
Series B Preferred shall vote together as a single class with only such class of either
Series A Preferred or Serics A-1 Preferred that is eligible 10 vote. If neither the Series A
Preferred or Series A-l1 Preferred is eligible to vote pursuant to such sections, as
applicable, then the holders of the Series B Preferred shall vote separately as a single
class on any matter submitted to such holders pursuant to this Section 7(b).

g a4 et i it 1= =Ty

(c) No Impairment. The Corporation will not, by amendment of its
Articles of Incorporation, Bylaws or other organizational documents or through any
merger, consolidation, reorganization, reclassification, recapitalization, Liguidation
Ewvent, issue or sale of securities or any other voluntary action by the Corporation, avoid
or seek to avoid the observance ar performance of any of the werms 1o be observed or
performed hereunder by the Corporation but will at al times in good faith assist in the
carrving out of all these provisions, and in the taking of all such action as may be
necessary or appropriate in order to protect the conversion and other rights of the holders
of the Series B Preferred.

B. Status of Converted Stock. In the event any shares of Series B Preferred
shall be converted pursuant to Section 5 hereof, the shares 50 converted shall be canceled and

thereupon restored to the status of authorized but unissued Preferred Stock, undesignated as to
class or series.
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9. Certain_Dwefinitions. For purposes of the provisions set forth in this :
Section D, unless the context otherwise requires: i

(a} “Business Day” means any day other than a Saturday, Sunday or
a day on which banking institutions in the State of Kansas are authorized or obligated by
law or executive order 1o close,

{(b) “Change of Control” means any sale, exchange, transfer or
issuance or related series of sales, exchanges, transfers or issuances, of the Corporation’s i
capital stock by the Corporation or any holder or holders thereof, in which the holders of i
the Corporation’s capital stock immediately prior to any such sale, exchange, transfer or
issuance or related series of sales, exchanges, transfers or issuances, no Jonger hold as of
record or retain beneficial ownership of a majority of the Corporation’s outstanding
capital stock immediately after any such sale, exchange, transfer or issuance or rejated
series of sales, exchanges, transfers or issuances; provided, that, the occurrence of a
Liquidation Event as & result of a Change of Control may be waived with the consent of
the holder(s) of a majority of the issued and outstanding shares of Series B Preferred.

{c) “Person™ means any individual, firm, corporation, partnership,
limited liability company or other entity, and shall include any successor (by merger or
otherwise) of such entity.

{d) “Series B Dividend Accrual Date” shall mean March 15, June 15.
September 15, and December 15 of each year beginning with December 15, 2008, or at
such additional times and for such interim periods, if any, as determined by the Board of
Directors.

{e) “Series B Dividend Payment Date" shall mean the date
established by the Board of Directors for the payment of all or part of the accrued
dividends on the Series B Preferred.

(f “Serfes B Original Purchase Price” of the Series B Preferred
shatl be $0.75.

(g) “Series B Purchase Agreement” means that c¢ertain Series B
Participating Convertible Preferred Stock Purchase Agreement, dated as of November
18, 2008, between the Carporation and certain holders of the Corporation’s Series B
Preferred.

10. Section References. Section references in this Article IV Part E refer
solely to those sections contained in this Article IV Part E.
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