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ARTICLES OF INCORPORATION OF  74/5CRe 7, W g, 0
DEER VALLEY CORPORATION ST rors,,
LIy
CERTIFICATE OF DESIGNATION, ‘i%‘ﬁg
PREFERENCES AND RIGHTS
of

SERIES C CONVERTIBLE PREFERRED STOCK

Deer Valley Corporation, a corporation organized and existing under the Jaws of the State
of Florida (the “Corporation’™), hereby cerfifies that the Board of Directors of the Corporation
(the “Board of Directors” or the “Board”), pursuent to authority of the Board of Directors as
required by appliceble corperate law, and in sccordance with the provisions of its Arficles of
Incorporation and Bylaws, has and hereby authorizes a series of the Corporation’s previously
suthorized Preferred Stock, par value $.01 per share (the “Preferred Stock™), and hereby states
the designation and mumber of shares, and fixes the rights, preferences, privileges, powers and
restrictions thereof, as follows: R

SERIES C CONVERTIBLE PREFERRED STOCK DESIGNATION AND AMOUNT

26,750 shares of the authorized and vnissued Prefermred Stock of the Corporation are
hereby designated “Series C Convertible Preferred Stock™ with the following dghts,
preferences, powers, privilsges, restrictions, qualifications end Emitatiops.

i. Intentionally Omitted.

2. Voting.

2. Number of Votes. On any matter presenfed to the stockholders of the
Corporation for their action or considerstion at any meeting of stockholders of the Corporation
{or by written comsent of stockholders in lieu of meeting), eash holder of outstanding shares of
Series C Convertible Preferzed Stock shall be entitled, subject to the limitation set forth in
Section 200} below, to cast the munber of votes equal to the number of whole shares of Common
Stock into which the shares of Seres C Convertible Preferred Stock held by such holder are
convertible as of the record date for determining stockholders entitled to voie on such matter.
Bxcept as provided by law or by the provisions of Sectiog 2(c)} below, helders of Series C
Convertible Proferrad Stock shall vote together wilh the holders of Common, Stock, and with the
holders of any other series of Preferred Stock the terms of which so provide, together as 2 single
clags.

b. Ligitetion on Number of Votes Notwithstanding anything contained

herein to ihe conirary, the voting tights of cach holder of oufstanding shares of Series C
Convertible Praferred Stock shall ba limited in accordance with Secon § hereof, so that each
holder of Series C Convertible Preferred Stock shall be entitled to voic only the number of votes
equal to the mumber of whole shares of Common Stock into which the shares of Series C
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Convertible Preferred Stock are convertible as of the record date, up to a maxinumm of 4.59% of
the outstanding shares of Common Stock of the Corporation.

c. Limitations op Corporate Agtion. Al any time when shares of Series O
Converfible Preferred Stock are outstanding, except where the vote or written consent of the
holders of a greater number of shares of the Corporation is required by law or by this Certificate
of Degignation, and in addition to amy other vote required by law or fhis Certificate of
Designation, without the written consent or affitmative vote of the holders of a mgjority of the
then-outstanding shares of Series C Convertible Preferred Stock given in writing or by vole at a
meeting, consenting or voting {as the case may be) as a separate class from the Common Stock,
the Corporation shall not, sither divectly or by amendment, merger, consolidation or otherwise:

(i} increase the suthorized mumber of sharee of Series € Convertible
Preferred Stock;

(i)  alter or change the voting or other powers, preferences, or other
tights, privileges or restrictions of the Series € Convertible Preftrred Stock contained hersin (by
merger, consolidation or otherwise);

(iiiy make or authorize, or permit the authorization of, any material
change in the nature or scopa of the business of the Corporation; or

(iv)  cause or authorize, or permit any of ifs subsidiaties fo authorize or
take any of the foregoing actions. For purposes of this Segtion 2(c)(iv}, “subsidiary” meens any
entity of which securities or ownership interests having voting power fo clect a majority of the
board of directors or other persons perforraing similar functions or otherwise granting the holder
Conirol are directly or indirectly beneficially owned by the Corporation. For purposes of this
Certificate of Designation, “Control” means the possession, directly or indivectly, of power to
direct or cause the direction of management or policies (whether {hrough ownership of voting
securities, by agreement or otherwise).

3. Dividends. - -

. Amoupt. From and after the date of the issuance of any shares of Seties C
Converfible Preferred Stock, each holder of Seriss C Convertible Preferred Stock shall receive,
in the case of a dividend on Common Stock or any class or series that is convertible into
Common Stock, that dividend per share of Series C Converiibie Preferred Stock as would equal
the product of (1) the dividend payshle on each share of such class or series determined, if
applicable, as if all such shares of such class or series had been converted into Common Stock
and all Series € Converdible Preferred Stock had been converted into Comroon Stock, and (2) the
pumber of shares of Comunion Stock issuable uypen conversion of a share of Series € Converlible
Preferred Siock, calculated on the record date for determination of holders entitled to receive
such dividend,

301133



JUL 74, 7006 5. 45PM BUSH ROSE P A HO. 6323 P ¢
b. nmiativ i on_ Seri C oy d St
Dividends declared or paid for shares of Series C Convertible Prefarred Stock shall not be
curgulative,
4, Liquidatioy, Dissolution, or Windine-Tip: Cextain Mergers, ansgl;dan_o_ns and
Asset Sales.
& a i ible Preferred Stocl, In the

event of any voluntary or involmtary liquidation, dissolution, or winding up of the Corporation,
the holders of shares of Series C Convertible Preferred Stock then outstanding shall be extitled to
be paid out of the agsets available for distribution to its stockholders after the Aggregate Series A
Liquidation Preference Payment (as defined in the Certificate of Designations, Preferences, and
Rights of Sexies A Convertible Preferred Stock of the Corporation (the “Series A Preferred
Stock Certificate of Designations™)) shall be made to the holders of shares of the Corporation’s
Series A Convertible Preferred Stock (the “Series A Preferred Stock™} and before any payment
shall be made to the holders of Common Stock or any other class or seties of stock ranking on
fiquidasion junior to the Series € Convertible Preferred Stock {(such Common Stock and other
stack being collectively referred to as “Jundor Stoek”) by reason of their ownership thereof, an
amount egeal 1o One Hundred Thousand znd No/100 Dollars ($100,000)(the amount payabic
pursuant to ¢hiis sentence is hereinafter referred to as the “Series C Liguidation Amonni™), If,
upon any such liguidation, dissolution, or winding up of the Corporation {and after the enlire
Aggregate Series A Liguidarion Preference Payment has been paid 1o the holders of shares of
Series A Preferred Stock) the remaining assets available for disiribution to its stockholders shall
be insufficient to pay the holders of shares of Series € Convertible Preferred Stock and any class
or series of stock ranking on liguidation on a parity with the Series C Convertible Preferred
Stock, the full preferential amount o which they shall be entitled, the holders of shares of Series
C Convertible Preferred Stock and any class or series of stock ranking on liguidation on a pasity
with the Serieg C Converdble Preferred Stock, which shsll include the Series B Convertible
Preferred Stock of the Company (the “Series B Preferred”), shall share ratably in any
distribution of the remaining assets available for distribution in proportion to the respective
amounts that would otherwise be paysble in respect of the shares held by them upon such
distribation if all amounis payable on or with respect fo such shares were paid in full.

b.  Paymenis o Holders of Jupior Stock. Upon any liguidation, dissohution or
windiog up of the Corporation, immediately after (1) the holders of Series A Preferred Stock
have been paid in full the Aggregate Series A Liguidation Prefarence Payment, as set forth in the
Series A Preferred Stock Certificate of Designations; and (2) the holders of Series B Preforred
Stock have been paid in full the Series B Liguidation Araount, as set forth in the Series B
Preferred Stock Cerfificate of Designations and the holders of Series C Convertible Prefemred
Stock have been paid in full the Series C Liguidation Amount pursuant to Seetion 4(a) above, the
remaining net asseis of the Corporation available for distribution shall be distributed pro-rata
among the holders of shares of Series B Preferred Stock, Series C Convertible Preferred Stock,
and Commeon Stock on an as-converted-to-Common Stock basis.

3911381
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< Deemed Liguidation Bvents.

(i) The following events shall be deemed to be 2 lguidation of the
Corporation for purposes of this Section 4 (8 “Deemed Liguidation Event™), unless the holders
of a majority of the shares of Series C Convertible Preferred Stock elect otharwise by written
notice given to the Corporation at least five (5) day= prior to the effective date of any such event:

A a therger or consolidation in which
(I}  the Corporation is a constituent party, or

(IIy  asubsidiary of the Corporation is a constituent party
aryd the Corporation issues shares of its capiial sfock
pursuant to such merger or consolidation,

exospt that auy such merger or copsolidation involving the Corporation or 2 subsidiary in which
the shares of capital stock of the Corporation outstanding immediately prior to such merger or
consolidation continue 1o represent, or are converted or exchanged for shares of capital stock that
represent, immediately following such merger or consolidation, at least a mejority, by voling
power, of the capital stock of (1} the surviviug or resulting corparation or (2} if the surviving or
resulting corporation is a wholly-owned subsidiary of another corporation immediately following
such merger or comsolidation, the parent corporation of such surviving or resulting corporation
(provided thar, for the purpose of this Scction 4(c¥i), all shares of Commeon Stock issuable upon
exercise of options outstanding immediately prior fo such merger or consolidation, or upon
conversion of convertible securities ocutstanding immediately prior o such merger or
consolidation shall be deemed to be ouistanding imumediately prior to such merger or
congolidation mnd, if applicable, converted or exchanged in such merger or consolidation on the
same tenms as the actual outstanding shares of Common Stock are converted or exchanged); or

B. the sale, lease, transfer, or other disposition, in 2 single
transaction or series of related tramsactions, by the Corporation or any subsidiary of the
Corporation of all or substantially all of (he assets of the Corporation and its subsidiaries, taken
a8 a whole, exnept where such sale, lease, transfer, or uthm' disposition is 1o & wholly-ovwned
subsidiary of the Corporation.

(iiy  The Corporation shall not have the power to effect any transaction
constituting a Deemed Liquidation Bvent pursuant to Sectiop 4(cWiXAMT) above unless the
agreement or plan of merger or consolidation provides that the consideration payable to the
stockholders of the Corporation shall be allocated among the holders of capitel stock of the

Corporationt in sccordance with Sections 4(a) and 4(b} above.

(i} In the event of a Decmed Liguidation Eveni pursuant to Section
HeXAHAYID or {B) sbove, if the Corporaton does not effect a digeolution of the Corporation
under the Florida Business Corporation Act within sixty (60) days after such Deemed
Liquidation Event, then (A) the Corporation shall deliver a written notice to cach holder of Series
C Convertible Preferred Stock no later than the 6Cth day after the Deemed Liquidation Event

4
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advising snch holders of their right (and the reguirements to be met to secure such right) pursuant
to the ferms of the following gjause (B} lo require the redemption of such shares of Series C
Convertible Prefarred Stock; and (B) if the holders of at Jeast a majority of the then-cutstanding
shares of Series C Convertible Preferred Stock 50 request in a written instrament delivered 1o the
Corporation not later than seveniy-five (75) days after such Deemed Liguidation Bvent, the
Corporation shall use the consideration received by the Corporation for suchk Deemed
Liquidation Event (net of any retained lizbilities associated with the assets sold or technology
licensed, as determined in good faith by the Board of Directors){the "Net Proceeds™) to redeem,
to the extent legally available therefor, on the 90th day after such Deered Liquidation Event (the
"Liguidation Redemption Date”), all omistanding shares of Sexies C Converiible Preferred
Stock at a price per share egual to the Seres C Liquidation Amownt. In the svent of a
redemption pursuant to the preceding sentence, if the Net Proceeds are not sufficient to redeem
2]l owistanding shares of Series C Convertible Preferred Stock, or if the Proceeds are moi
sufficient to redecm sll outstanding shares of Series C Convertible Preferred Stock, or if the
Corporsiion does not have sufficient funds lawfully available to effect such redemption, the
Corporation shall redeem 2 pro rate portion of each holder's shares of Series C Converiible
Preferred Stock to the fullest extent of such Net Proceeds or such lawfully available fimds, as the
case may be, and, where such redemption is imited by the amount of lawlully available funds,
the Corporation shall redeem the remaining shares to have been redeemed as scon as practicshle
after the Coxporationhas funds legally availeble therefor. Priorto the distribution or redemption
provided for in this Secfion 4(c)(if), the Corporation shall not expend or Jissipate the
consideration received for such Deemed Liquidaiion Event, except to discharge expenses
incurred in the oxdinary course of business.

(ivi  Whenever the distrihution provided for in this Secfion 4 shall be payable
in property other than cach, the value of such distribution shall be the fair market value of such
propecty, rights or securities as defermined in good Gifh by the Board of Divectors of the
Corporation.

5. Optional Converpion The helders of Series € Convertible Prefesred Shares shall
have the conversion rights as follows (the "Cenversion Righis"}.

a. Right to Convert. Bach share of Series C Convertible Preferred Stock
shall be convertible, at the option of the holder thereof and subject to the conversion cap set forth
in Section 6 below, at any time after the "Copversion Date” (as defined in Seciion 9 below), and
without the payment of addifional consideration by the holder thereof, into One Hundred (100}
shares of Commmon Stock,

b Fractiopal Shares, No ﬁ'ﬁcuonal ghares of Common Stock shall be issucd
upon conversion of the Series C Convertible Preferred Stock. In lisw of any fractional shares to
which the holder would otherwise be entitied, the Corporation shall pay cash equal fo such
fraction multiplied by the fair market value of a share of Common Stock as determined in good
fatth by the Board of Directors, or round-up to the next whole number of sharves, at the
Corporation's option. Whether or not fractional shares would be issuable upon such conversion
shall be determined on the basiz of the total number of shares of Series C Convertible Preferred

391158.1
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Stock the holder is at the time converting into Commnon Stock and the aggregate mumber of
shares of Common Stock issuable upon such conversion.

e, Meghanics of Conversion. .

{0 For & holder of Series C Convertible Preferred Stock to voluntarily
convert shares of Series C Convertible Preferred Stock into shares of Common Stock, that holder
shall surrender the certificate or certificates for such shares of Series C Convertible Preferrsd
Stock (or, if the registered holder alleges that such certificate has been lost, stolen, or destroyed,
a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indernmify
the Corporation against any claim that may be made against the Corporation on account of the
alleged loss, thefl, or destruction of such certificate}, at the office of the transfer agent for the
Series C Convertible Preferred Stock (or at the principsl office of the Corporation if the
Corporation serves as its own transfer agent), together with written notice that the holder elects
to convert all or any number of the shares of the Series C Convertible Preferred Stock
represented by such certificate or certificates and, if applicable, any event on ‘which such
conversion is contingent. The notice shall state the holder’s name or the names of the nominees
in which the holder wighes the ecertificate or certificates for sharss of Common Stock to be
issued. If required by the Corporation, certificates surendered for conversion shall be endorsed
or accompanied by a wiitien instrument or instruments of transfer, in form satisfactory to the
Corporation, duly executed by the registered holder or his, her, or its attorney duly authorized in
wriling. The ¢lose of business on the date of receipt by the transfer agent of such certificates (or
lost cerfificate affidavit and agreement) and notice {or by the Corporation if the Corporation
gerves as its own fransfer agent) shall be the time of conversion (the "Conversion Time"), and
the shares of Common Stock issuable wpon conversion of the shares represented by such
certificate shall be deemed to bo outsianding of record as of that date. The Corporation shail, as
soon 28 practicable afier the Canversion Time, issue and deliver at such office to the holder of
Beries C Convertible Preferred Stock, or to his, her, or its nominee(s), a certificate or certificates
for the number of shares of Common Stock to which the holder(s) shall be entitled, together with
cagh in fieu of any fraction of a share, if appliceble.

(iiy  All shares of Series C Convartible Prefarred Stock that shall have
been surrendered for conversion as herein provided shall no Jonger be deemed to be outstanding,
and all rights with respect to such shares, including the rights, if any, to receive notices, to vote,
and i0 receive payment of amy dividends accrued or declared but unpaid thereon, shall
immediately cease and fermingte at the Conversion Time, except only the right of the holdets
thereof to receive shares of Common Siock in exchange therefor. Any shares of Series C
Convertible Preferred Stock so converted shall be retired and cancelled and shall not be reissued
ag shares of such series, and the Corporation (without the need for stockholder action) may fom
time to thme takke such appropriate action as mey be necessary to reduce the awthorized nuraber of
shares of Series C Convertible Preferred Stock accordingly,

(iii} The Corporation shall pay any and all isstte and other sitnilar taxes
that may be payeble in respect of any issuance or delivery of shares of Common Stock upon
conversion of shares of Series C Convertible Preferred Stock pursuant to this Secliop 5. The
Corporation shall not, however, be required to pay any tax that may be payable in respect of any
transfer involved in the issvance and delivery of shares of Common Stock in 2 name other {han

S
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that in which the shares of Series C Convertible Prefarred Stock 80 convertad were registered,
and no such issuance or delivery shall be made unless and until the person or entity requesting
such issuance has peid to the Corporation the amount of any such tax or has established, to the
satisfaction of the Corporation, that such tax has been paid.

d. Adjustments for Other Dividends and Disgibutions. If the Cotporation at
any time or fom time to time after the Series C Original Issue Dafe shall make or issue, or fix 2
record date for the determination of holders of capital stock of the Cotporation entitled to
receive, a dividend or other distribution payable in securities of the Corporation {other than a
distribution of ghares of Common Stock in respect of outstanding shares of Commen Stock) or in
other property, then, #ad in each such event, the holders of Series C Convertible Preferred Stock
shall receive, simuoltaneously with the distribution to the holders of such capital stock, a dividend
or gther distribution of such seomrities or other propecty in an amount equal to the amount of
such securities or other property as they would have received if all outstanding shareg of Series C
Convertible Preferred Stock had been converted inte Common Stogk on the date of such event,

e Adiustment for Merger or Reormanization, ete. Subject to the provisions
of Section 4{c} above, if there shall ocowr any reorganization, recapitalization, reclassification,
consolidation or merger involving the Corporation in which the Common Stock (but not the
Series C Convertible Preferred Stock) is converted info or exchanged for securities, casgh, or
other property {other than a transaction covered by Sgctiop 5(d} above), then, follewing any such
reorganization, recapitalization, reclassification, consolidation, or merger, each share of Series C
Convertible Preferred Stock shall thercafter be convertible in leu of the Tommon Stock info
which it was convertible prior to such event invo the kingd and amonnt of gecurities, cash or other
property that a holder of the mumber of shares of Common Stock of the Corporation issuable
upon convergion of one share of Series C Convertible Preferred Stock immediately prior to such
reorganization, recapitalization, reclassification, comsolidation, or merger would have been
entitled to receive pursuant to such transaction; and, in such case, appropriate adiustment (as
detenmined in good fhith by the Board of Directors) shall be made in the application of the
provisions in this Section 3 with respect to the rights and interests thereaRler of the holders of the
Series C Convertible Preferred Stock, to the end that the provisions set forth in this Sggtion 5
ghall thereafier be applicable, as nearly ss reasonably may be, in relation to any securities o
ather property thereafter deliverable upon the conversion of the Serfes C Convertible Preferred
Stock.

£ Notice of Record Date. In the event:

) the Corporation shall take a record of the holders of its Common
Stock {or other stock or securities at the time izsusble upon conveision of the Senes C
Convertible Preferred Stock) for the purpose of entifling or enabling them fo receive any
dividend or other distribution, or {o receive any right to subscribe for or purchase any shares of
stock of zmy class or any other securities, or o receive any other right; or

(iiy of any capital reorganization of the Corporation, any
reclassification of the Common Stock, or any Deemed Liguidation Event; or

3STi38.
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(fi1}  of the vohmtary or involuntary dissolution, liquidation, or winding-
up of the Corporation, )

then, and in each such case, the Corporation will send or cause to be sent to the holders of the
Series C Convertible Preferred Stock a notice specifying, as the cass may be, (i) the record date
for sueh dividend, distribution, or right, and the amount and character of such dividend,
distribution, or right; or (ii} the effective date on which such reorganization, reclassification,
consolidation, merger, transfer, dissolution, Hquidation, or winding-up is proposed to take place,
snd the time, if any ig to be fixed, as of which the holders of record of Common Stock {or such
other stock ar securities at the time issuable upon the conversion of the Series C Convertible
Preferred Stock) shall be entitled {0 exchange their shares of Comnon Stock (or such other stock
or securities) for secwrites or other property deliverable upon such reorganization,
reclassification, consolidation, moerger, transfer, dissolution, liguidstion, or winding-up, and the
smpount per share and character of such exchange applicable fo the Series C Convertible
Preferred Stock and the Common Stock. Such notice shall be sent at least ten (10) days prior fo
the record date or effective date for the event specified in such notice. Any notice required by
the provisions hereof to be given to a holder of shares of Series C Convertible Preferred Stock
shall be deemed sent to such holder if deposited in the United States mail, postage prepaid, and
addressed to such holder at bis, her, or its address appearing on the books of the Corporation.

8. Copversion Cap. In no event shall any holder be entitled to convert any Series C
Convertible Praferred Stock to the extent that, after such conversion, the sum of the pumber of
shares of Common Stack beneficially awned by any holder and its affiliates (other than shares of
Commoan Stock which may be deemed beneficlally owned thwough the ownership of the
unconverted portion of the Series C Convertible Preferred Stock or any unexercised right held by
any holder subject fo a similar limitation), would result in beneficial ownership by any holder
snd its affiliates of more than 4.99% of the ountstanding shares of Common Stock (after taking
into account the shares to be issued to the holder upon such conversion), For purposes of this
Section 6, beneficial ownership shall be determined in accordasce with Section 13(d) of the
Securitics Exchange Act of 1934, 23 amended. Nothing herein shall preclude the holder from
disposing of a sufficient number of other shares of Common Stock beneficially owned by the
holder so as to thereafter permit the continued conversion of the Series C Convertible Preferred
Stock.

7. Redempption. Hxcept as set forth in Section 4(¢I(ED), thers shall be no redemption
of shares of Series C Convertible Preferred Stock.

8. Waiver. Any of the righis, powers, or preferences of the bolders of Series €
Converiible Preferzed Stock set forth herein may be waived by the affinmative consent or vote of
the holders of at Ieast a majority of the shares of Series C Convertible Preferred Stock then

outstanding.
. Definitiops.  As used herein, the following terrns shall have the following

INSRNINZS:

a. “Conversion Date” shall mecan the date that the Company effects an
increase in the anthorized shares of Conmmon Stock of the Corporation,

8
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IN WITNESS WHEREQF, this Certificare of Desfgiiation has been execuied by a duly
-euthorized officer of the Corporation on this 21st day of July, 2006,

DEER VALLEY CORPORATION

e

Chazles G MasieTs
President and Chief Executive Officer

{Signature Page to Series C Prefeered Contificats of Dasipnations]
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