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CERTIFICATE OF AMENDMENT TO { 25
ARTICLES OF INCORPORATION OF E C»?g gz # g 35
DEER VALLEY CORPORATION Rre
A8 £ ‘951}“5
CERYINICATE OF DESIGNATION, fﬂ,«;
PREFERENCES AND RIGHTS
of

SERIES A CONVERTIBLE PREFERRED STOCK

Dieer Valley Corporation, a corporation organmized and existing under the laws of the
State of Florida (the “Corporation”™), herely certifies that the Board of Directors of the
Corporation (the “Board of Directors” or the “Board™), pursuant to authority of the Board of
Directors asg required by applicable corporate law, and in accordance with the provisions of its
Articles of Incorporation and Bylaws, has and hereby authorizes a series of the Corporation’s
previously authorized Preferred Stock, par valus 5.01 per share {the “Preferred Stock™), and
berelry siates the designation and mumber of shares, and fixes the rights, preferences,
privileges, powers and restrictions thereof, as follows:

SERIES A CONVERTIBLE PREFERRED STOCK DESIGNATION AND AMOUNT

750,00G shares of the authorized and unissued Preferred Stock of the Corporstion are
hersby designated “Serics A Convertible Preferred Stock” with the ibllowing rights,
preferences, powers, privileges, restrictions, qualifications and limitations.

1. Stated Valug. The stated value of each issued share of Series A Convertible
Preferred Stock shall be deemed to be $10.00 (the "Stated Value"), as the same may be
equitably adjusted whenever there may occur a stock dividend, stock split, combination,
reclassification or similar event affecting the Series A Convertible Preferred Stock.

2. Rividends.
a. Dividends on Scries A Convertible Preferred Stock.

1) From and including the Date of Issuance (as defined below) of each
share of Series A Converiible Preferred Stock o the earliest of [A] the payment of the
Individual Series A Liquidation Preference Payment {as defined in Section 4{a) below) on each
share of Series A Convertible Preferred Stoek upon the lquidation, dissolution or winding-up
of the Corporation, [B] the conversion of the Series A Convertible Preferred Stock, or [C] the
date two (2) years from the Date of Issuance of the share of Series A Convertible Preferred
Stock, the holders of shares of Series A Convertible Preferred Stock shall be entitled o receive,
prior to and in preference to any declaration or payment of any dividend on any other shares of
capital stock of the Corporation, & dividend for each such share at a rate per annum equal fo
seven percent {7%) of the Stated Value (as such tenm is defined in Section 1 above) thereof,
payable semi-annually by ons of the following methods, as selected by the Corporation: Y] in
cash, 1o the exient finds are legally available therefor in accordance with applicable corporate
law; or [Z} in-kind, with shares of Common Stock registered on Form SB-2 {or an alternative
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evailable formn if the reporting company iz not cizg:“b‘ﬁe to file a Foum 8B-2), at a ten percent (10%)
digoount to the "Market Price” (as defined in Secticn 9 below). The date on which the
Corporation initially issues any share of Series A Convertible Preferred Stock shall be deemed
its "Date of Issuance,” regardless of the mumber of times transfer of such share is made on the
stock records maintained by o1 for the Corporation and regardiess of the number of cemﬁcaies
which may be issued to evidence such share,

(#y  From aod including the date two (2) years from the Date of Issnance of a
share of Series A Convertible Preferred Stock 1o the ealiest of [A] the payment of the
Individual Series A Liguidation Preference Payment {25 defided in Section 4(2) below) on sach
share of Series A Convertible Preferred Stock upon the liguidstion, dissolution or winding-up
of the Corporation; or [B] the conversion of the Series A Convertible Preferred Stock, sach
holder of Series A Convertible Preferred Stock shall reeeive, in the case of a dividend on
Commeon Stock or any ¢lass or series that is convertible into Common Stock, that dividend per
share of Series A Converiible Preferred Stock as would equal the product of [Y] the dividend
payable on each share of such class or series determined, if applicable, ag if all such shares of
such class or series had been converted into Conimon Stock and all Series A Convertible
Preferred Stock had heen converted into Common Stock, and IZ] the number of shares of
Common Stock issuahle upon conversion of a share of Series A Convertible Preferved Siock,
calculated on the record date for defermination of holders entitled to receive such dividend.

b Priority of Payvment. In the event thet full dividends are not paid under
Section 2{a}i) above to the holders of all ouistanding shares of Series A Counvertible Preferted
Stock so entitled to such payment and funds available for payment of dividends shall be
insufficient io permit payment in fiull fo holders of all such stock of the full preferential
amounts to which fhey are then entitied, then the entire amount available for payment of
dividends shall be distbuted, first, ratably among all holders of Series A Convertible Preferred
Stock in proportion to the full amount 1o which they wonld otherwise be regpectively entitled
and, second, only after the holders of Seriss A Convertible Praferred Stock have received the
firl amount of dividends to which they were entitled, ratably among all holders of other
Preferred Stock and Coromon Stock in proportion to the full amount to which they would
otherwise be respectively entitled,

3. Veting

a. Number of Voigs. On any matter presented to the stockholders of the
Corporation for their action or consideration at any meeting of stockholders of the Corporation
{or by writien covsent of stockholders in Heu of a meeting)}, each holder of outstanding shares
of Series A Convertible Preforred Stock shall be entitled, subject to the limitation get forth in
Sectjon 3(b) below, to cast the number of votes for the Series A Convertible Preferred Stock in
an amount equal to the number of whole shares of Common Stock into which the shares of
Series A Convertible Preferred Stock held by such holder are convertible as of the record date
for determinming stockholders entitled to vote on such matter. Except as provided by law or by
the provisions of Segtions 3(c) and (d) below, holders of Series A Convertible Preferred Stock

F11341
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shall vote fogether with the holders of Common Stock, and with the holders of any other series
of Prefarred Stock the terms of which so provide, together ag 8 single class.

b. Limitation on Number of Votes. Notwithstanding anything contained
herein to the contrary, the voting rights of each bolder of ontslanding shares of Series A
Convertible Preferred Stock shall be Hmited in accordance with Section 6 hereof, so that sach
holder of Series A Convertible Preferred Stock shall be entitled {o vote only that number of
votes egual to the munber of whole shares of Commoen Stock into which the shares of Series A
Convertible Preferred Stock are vonvertible as of the record date, up to 2 maximam of 4.99%
of the outstanding shares of Common Stock of the Corporation.

c. Senior Sequwyities or Fipancial Inghuments, Al any time when a
rmirdmn of 53,500,000 of the Stated Value of the shares of Series A Convertible Preferad

Stock are oulstanding, except where the vote or written consent of the bolders of a greater
number of shares of the Corporation is required by law, by the Corporation’s Axticles of
Incorporation, as amended (the “Articles of Imcorportion™), or by this Cerfificate of
Designations, Preferences and Rights of Series A Converlible Prefetred Stock (the “Ceriificate
of Designations™), and in addition to any other vote reguired by law, the Articles of

Incorporation, or this Certificate of Designations, without the wrifies congent or affirmative
voie of the holders of fAfty pcrcﬂnt {50%) of the them-outstanding shares of Sepes A
Convertible Preforred Stock given in writing or by vote at 2 meeting, consenting or voting {as
the case may be) as a separaie class from the Common Stock, the Corporatien shall not, sither
directly or by amendrnent, merger, consolidailon or olherwise, issue any Additional Shares of
Coraoon Stock (as defined in Section 5(d) below) unless the same rarik j Juziior to the Series A
Convertible Preferred Stock with respect to the distribution of assets on the Hquidation,
disgolution or winding-up of the Corporation and with respect to the payreent of dividends and
redemption rights, if applicsble. Notwithstanding the foregoing, this_Section 3{c} shall not
apply to & Qualified Financing or the Reverse Merger (as such terms are defined in Section 9
helow). _

d. Qther Limitations on Corporate Agtion. At any Hme when a minirmun
of $3,500,000 of the Stated Value (as defined in the Cettificate of Designation) of the shares of
Series A Preferred Stock is outstanding, except where the vote or written cansent of the bolders
of a greater number of shares of the Cerporstion is required by law, the Articles of
Tncorporation, or by this Certificate of Designations, and in addition to any other vots required
by law, the Articles of Tncorporation, or by this Certificate of Designation, without the writian
consent or affimmative vote of the holders of no-less than fifty percent (50%) of the onistanding
Stated Value of the Series A Convertible Preferred Stock consenting or voting (as the case may
be) 28 a geparate class from the Commaon Stock, the Corporation shall not, either directly or by
amendment, merger, consolidation or otherwise:

{1 liquidate, dissolve, or wind-up the business and affairs of the
Corporation, effect any Deemed Liquidation Event, or consent to any of the foregoing;

{iiy  effectuate sny merger, recrganization, or_rcca?itaﬁzation of the
Corporation, including such fransactions with s Subsidiary {as defined in Segtion ¢ below) or

-
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related entify, or enter into any agreement to do any of the faregmng, other than i connection
with the Reverse Merger;

(iity  until the Effective Date of the Registration Statement, purchage
or tedeem ar pay or declare any dividend or make any disteibution on, any shares of stock other
than the Series A Convertible Preforred Stock as expressly aunthorized herein, or permit any
Subsidiary to take any such sction, except for (A} securitiss repwrchased from former
employees, officers, directors, conmiltants, or other persons who performed services for the
Corporation ot any subsidiary in contection with the cessation of such employment or service;
or (B) securities repurchased upon the exercise of the Corporation’s right of first refugal to
purchase such securities, sach as approved by the Board of Directors;

(ivy  after the Effective Date of the Registration Staternént, puachase
or redecm or pay or declare any dividend or make any distribution on, any shares of stock other
than the Seriss A Convertible Preferred Stock as expressly autborized berein, or permit eny
Subsidiaty to take any such action, so long as an acerned dividend under Section 2 is unpaid,
except for (A) secufitiss repurchased from former employees, officers, directors, consultants,
or other persons who performed services for the Corporation or any Subsidiary in connection
with the cessation of such employment or service; or (B) securities ropurchased wpon the
exercise of the Corporation's right of Srst refusal to purchase such securities, each as gpproved
by the Board of Directors;

{v)  =ber or change the voting or other powers, preferances, or other
rights, privileges, or restrictions of the Series A Convertible Prefmd Stock contained herein
{by merger, consolidafion, or otherwise);

(vi) increesec the authorized npmber of shares of Preferred Stock or
Series A Convertible Preferred Stock; or

{vil}y make, or permit any Subsidiary to make, any loan or advance to
any person, including, without limitation, any employee or divector of the Company, or incur
any Indebtedness, except the Permitted Debt.

a. Pavments to Eolders of Sexrf vertible Preferred Stock. Upon any
Hquidation, dissolution or winding-up of the Corporation, whether voluntary or inveluntary,
the holders of the shares of Series A Convertible Preferred Stock shall be paid, before any
payment shall be paid to the holders of Common Stock, or any other stock ranking on
liquidation junior to the Series A Convertible Preferred Stock (including the Series B Preferred
Stock and Series C Preferred Stock {as defined in the Securities Purchase and Share Exchange
Agresment) Ythe "Junior Stock™), an amnount for each share of Series A Convertible Preferred
Stock held by such holder equal to the sam of (1) the Stated Value thereof and (2} an amount
equal to dividends accrued but unpaid thereon, computed to the dats payment thereof is made

_4-
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available (such applicsble amount pavable with respest ic a share of Series & Convertible
Preferred Stock somictimes being referred fo 28 the VIndividual Series A Preferred
Lignidation Preference Payment” and with respect to all shares of Series A Convertible
Prefarred Stock in the aggregate someiimes being referred to as the "Aggregate Series A
Liguidation Preference Payment™). If upon such liquidation, dissolution or winding.up of
the Corporation, whether voluntery or involuntary, the assefs fo be distributed among the
holders of shares of Series A Convertible Preferrcd Stock shall be insufficient fo permit
payment to the holders of Series A Convertible Preferred Stock of an agpregate amount equal
to the Aggrepate Series A Liguidation Preference Payment, then the entire assets of the
Corporation to be zo distributed shall be disgributed ratably among the holders of Series A
Convertible Preferred Stock (based on the Individual Series A Preferred Liguidation Preference
Payments due o the respective holders of Seriey A Converfibie Preferred Stock).

b. Payments to Holders of Jfunior Stock. After the payment of all

preferential amownts requited to be paid o the holders of the Series A Convertible Preferred
Stock and any other class or series of stock of the Corporation ranking on liquidation senior to
or on a parity with the Series A Convertible Preferred Stock, the holders of shares of Junior
Stock then outstanding shall be entitled to receive the remaining assets of the Corporation
available for distribution fo its stockholders as ofherwise set forth i the Artcles of
Incorporation.

c. Daemed Liguidation Events.

i The following events shall be deemed to be a Hyuidation of the
Carporation for purposes of this Section 4 (a “Deemed Liguidation Event™), unless the
holders of a mejority of the shares of Series 4 Convertible Preforred Stock elect otherwise by
writien notice given to the Cerporation at least five (5} days prior to the effective date of any
such event:

(A} a merger or consolidation (other than the Reverse
Mezrger) i which:

@ the Corporation is a constituent party, or

. ({Iy a Subsidiary iz 2 constiivent party and the
Corpaoration issues shares of its capital stock pursuant to such merger or consolidation,

except that any such merger or comsolidation involving the Corporation or 2 Subsidiary in
which the shares of capital stock of the Corporation outstanding immediately prior to such
merger or congolidation continue 1o represznt, or are converted or exchanged for shares of
capiial stock that represent, immediately following such merger or consolidation, st least a
majority, by voting power, of the capital siock of (1} the surviving or resuliing corporation or
(2} if the surviving or resulting corporation i3 a wholiy-owned subsidiary of another
corpo:aﬁon. immediately following such merger or consolidation, the parent corporation of
such surviving or resulting corporation {provided thai, for the purpose of this Smsmﬁ{ﬁm,
all shares of Common Stock issuable upon exercise of options outstanding immediately prior to

-5-
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such merger or consolidation, or upon conversion of copvertible securities outstanding
inmnediately prior to such merger ot consolidation shall be deemed to be ocutstanding
imm:dia%:ly prior o such merger or consolidation and, if applicable, converted or exchangsd
in such merger or consolidation on the seme termg ag the acinal oufstandmg shares of Common
Stock are converted or exchanged); or

{B) the sale, lease, transfer, or other disposition, in & single
transaction or series of related transactions, by the Corporation or any Suhsidiary of all or
substantially all of the asseis of the Corporation and its Subsidiaries, taken as a whole, except
where zuch sale, lease, transfer, or other disposition is fo a wholly-owned Subsidiary.

(ily  The Comporation shall not have the power o effect any
transaction constituting a Deeamed Liguidation Bvent pursuant to Sgotion 4{cIWAX]T) above
unless the agreernent or plan of merger or consolidation provides that the consideration payable
to the stockholders of the Corporation shall be allocated among the holders of capital stock of
the Corporation in accordance with Sections 4(g) snd 4(b) above.

(iify In the event of 2 Desmed Liquidation Bvent pursuant to Section
HeWD(AWID or (B) above, if the Comoration docs not effect a dissohution of the Corporation
mnder the Florida Business Corporation Act within sbrty (60) days after such Deemed
Liquidation Event, then (A) the Corporation shali deliver a written notice to cach holder of
Series A Convertible Preferred Stock no later than the 60th day after the Deemed Liguidation
Event advising such bolders of their xight (and the requirements to be met to secure such right)
prrsvant to the terms of the following glanse (B) to require the redemption of sach shares of
Series A Convertible Preferred Stock; and (B) if the holders of at least a majority of the then-
oyutstanding shares of Series A Convertible Preferred Stock so request in a written instrument
delivered to the Corporation not later than sevemty-five (75) days afler such Deemed
Liguidation Event, the Corporation shall use the consideration received by the Corporation for
such Desmed Liquidation Bvent (net of any retained labilitiss associated with the asseis sold
or technology Lcemsed, as determined in good faith by the Board of Directors)(the "Net
Proceeds™ fo redeem, io the extent legally available therefor, on the 90th day after such
Deemed Liguidation Event (the "Liguidation Redemption Date"), all outstanding shares of
Series A Convertible Preforred Stock at a price per share equal to the Series A Liquidation
Amount. In the event of # redemaption pursuant to the preceding sentence, if the Net Proceeds
are not sufficient to Tedesm all outstanding shares of Series A Convertible Preforred Stock, or
if the Proceseds are not sufficient to redeem all outstanding shares of Setieg A Convertible
Prefarred Stock, or if the Corporation does not have sufficient fonds lawfully available to effect
such redemption, the Corporation shall redeern a pro rata portion of sach holder's shates of
Scrics A Convertibie Preferred Stock to the fullest extent of such Net Proceeds or such
lawfully availeble funds, as the case may be, and, where such redemption is limited by the
amount of lawfilly available funds, the Corporation shall redemn the remaining shares to have
been redeemed as soon as practicable afier the Corporation has funds legally available therefor.
Prior to the distribution or redemption provided for in this Section 4()(1if), the Corporation
shall not expend or dissipate the consideration received for such Deemed Liquidation Bvent,
except to discharge expenses incurred in the ordinary course of business.

-6
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{ivy  The amount deemed paid or distributed to the holders of capital
stock of the Corporation npon any such merger, consolidation, sale, trangfer, exclusive license,
other disposition or redemption shall be the cash or the value of the property, rights or securities
paid or distributed to such holders by the Corporation or the acguiring person, finn or other
entity. The value of such prope:ty, rights or secnrities shall be determined in good faith by the
Board of Directors. :

5. OQptional Conversion. The holders of Series A Convertible Preferred Shares
shall have the conversion rights as follows (the "Cenversion Rights”).

(a)  Right to Convert. Each share of Series A Convertible Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the "Conversion
Date” (as defined in Section 9 below), and without the payment of additional consideration by
the holder thereof, into such number of fully-paid and nonassessable shaxes of Commeon Stock
as is determined by dividing (1) the sum of (i} the Stated Value per share and (if) all dividends
accroed and uppeid on each such share to the date such share is converted, whether or not
declared, and all other dividends declared and umpaid on each such share through the date of
actual conversion, by (2) the Series A Conversion Price In offect at the time of conversion.
The "Series A Conversion Price” shall be seventy five cents (3.75). The Series A Conversion
Price, and the rate at which shares of Series A Convertible Preferred Stock may be converied
into shares of Common Stock, shall be subject to adjustmnent s provided below,

{b)  FPractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of the Series A Convertible Preferted Stock. In lieu of any fractional
ghares to which the holder wounld otherwise be entitled, the Corporation shall pay cash equal to
such fraction multiplied by the fair market value of & share of Common Stock as determined in
good fzith by the Board of Direttors, or round-up to the next whole number of shares, at the
Corporation's option. Whether or not fractional shares would be issuable upon such conversion
shall be determined on the basis of the total pumber of shares of Series A Convertible Preferred
Stock the helder is at the time converting into Common Stock and the aggregate pumber of
shares of Common Stock issuable npon such conversion.

{c)  Mechanics of Conversion.

43} For a holder of Series A (onmvertible Prefemred Stock 1o
voluntarily conver! shares of Series A Convertible Preferred Stock into sharcs of Common
Stock, that holder shall surrender the certificate or certificates for such shares of Series A
Convertible Preferred Stock {or, if the registered holder alleges that such certificate has been
lost, stolen, or destroved, a lost certificate affidavit and agreement reasonably accepieble to the
Corporation to indemnify the Corporation agaist any claim that may be made against the
Corporation on account of the alleged loss, {hefl, or destruction of such eeriificate), at the
office of the wansfer agent for the Series A Converiible Prefarred Stock (or at the principal
office of the Corporation if the Corporation serves as its own transfer agent), together with
written notice that the holder elects to convert all or apy number of the shares of the Series A
Convertible Preferred Stock represented by such certificate or certificates and, if applicable,
any event on which such conversion is contingent. The notice shall state the holder's name or

.
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the names of the nomiiness in which the holder wishes the certificate or certificates for shares
of Commorn Sfock to be issued. If required by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by a written instrument or instruments of
transfer, in form satisfactory to the Corporation, duly executed by the registered holder or his,
her, or its attorney duly anthorized in writing. The close of business on the date of receipt by
the transfer agent of such certificates (or lost certificate affida¥it and agreement) and notice (or
by the Corporation if the Corporation serves as ifs own fransfer agent) shall be the time of
conversion (the "Conversion Time™), and the shares of Commen Stock issuable upon
conversion of the shares represented by such certificate shall be deemed to be outstanding of
record a3 of that date. The Corporation shall, as soon as practicable afier the Conversion Time,
issue and deliver af such office to the holder of Sexics A Convertible Preferred Stock, or to his,
her, or its nominee(s), a cextificate or certificates for the number of shares of Common Stock to
which the holder(s} shall be entitled, together with cash i in l_eu of any ftactmn of a share, if
applicable.

(ify  The Corporation shall at all imes while the Series A Convertible
Preferred Stock is outstanding, reserve and keen available out of iie authorized but unissued
stock, for the purpose of effecting the conversion of the Series A Convertible Preferred Stock,
such numbser of its duly authorized shares of Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding Series A Convertible Preferred Stock; and
if, at any time, the number of authorized but unissued shares of Common Stock shall not be
sufficient 1o effect the conversion of gl then-ounistanding chares of the Series & Converiible
Preferred Stock, the Corporation shall take such corporate action as may be necessary to
increase its guthorized but unissued shares of Common Stock to such number of shares as ghall
be sufficient for such purposes, fcluding, without limitation, engaging in best efforis to obtain
the reguisite stockholder approval of any nocessary amendment o the Arficles of
Incorporation.

(if} All sheres of Series A Convertible Preferred Stock that shall
have been suwrrendered for conversion as herein provided shall no longer be deemed to be
outstanding, and all rights with respect to such ghares, including the rights, if any, to receive
notices, to voie, and to receive payment of any dividends accrued or declared but unpaid
therson, shell immediately cease and termimnate at the Conversion Time, except only the right
of the holders thereof o receive shares of Commion Stock In exchange therefor. Any shares of
Series A Convertible Preferred Stock so converted shall be retived and cancelied and shall not
be reissned as shares of such series, and the Corporation (without the need for stockholder
action) may from time to time take such approprate action as msy be necessary to reduce the
2uthorized oumber of shares of Series A Convertible Preferred Stock accordingly.

(v} Upor any such conversion, no adjustment to the Seres A
Conversion Price shall be made for any acerned or deslared buat unpaid dividends on the
Serics A Convertible Preferred Stock surrendered for conversion or an the Cannncn Stock
delivered upon conversion.

(v}  The Corporation shall pay any and all issue and other shmilar
taxes that may be payable in respect of any issuauce or delivery of shares of Common 8tock

-8-
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upon conversion of shares of Series A Convertible Preferred Stock pursuant to this Sectiop S,
The Corporation shall not, however, be required to pay any tax that may be payable in respect
of any transfer involved in the issuance and delivery of shares of Comunon Stack in a name
other than thet in which the shares of Serics A Convertible Preferted Stock so sonverted were
registered, and no such issuance or delivery shall be made unless and antil the person or entity
reguesting such issuance has paid to the Corporation the amount of any such tax or has
established, to the satisfaction of the Corporation, that such tax has been paid.

(d)  Adiustments to Serjes A Conversion Price for Dilyting Issues.

{i} Spegial Definitions. For purposes of this Section S, the
following definitions shall apply:

{A} "Option” shall mesn rights, oplions, or warranis to
subscribe for, purchase, or otherwise acquire Common Stock or Convertible Securities.

(B}  "Series A Original Issue Date” shall mean the date on
whick the Srsf share of Series A Convertible Preferved Stock was issued.

{(C} "Comvertible Securities” shall mean any evidence of
indebicdness, shares or other securities directly or indivectly convertible inlo or exchangeable
for Commron Stock, but excluding Options.

{0y  “Additional Shares of Countmton Stock" shall mean all
shares of Common Stock issued {or, pursnant to Sgotion (VI below, deemed {0 be issued)
by the Corporation afier the Sexies A Oripinal Issue Date, other than the following
("Exempted Securities™):

{ shares of Common Stock issued or deemed issned
as 2 dividend or distibution on Series A Convertible Preferred Stock, Series A Warrants (as
defined in Seofion 9 below) issued as penalty warranis to holders of Seriss A Convertible
Praferred Stock pursuant to Section 2 of the Investor Rights Agreement, and Series A Warrants
issued as penalty warrants to the holder of the Serics D Warrant pursuant to Section 2 of the
Fvestor Rights Agreement;

{Ify  shares of Common Stock issued or issuable by
reason of a dividend, stock split, split-up of other distribution on shares of Cornmon Stock that

is covered by Section 5{e) or 5{f) below;

(I} shares of Conmmon Stock issued or deemed issned
to employees or directors of, or consultants to, the Corporation or any of its Subsidiaries for
services rendered pursuant to a plan, agresment, or arangement approved by the Board of
Direciors {meluding up to 5,000 shares of Common Stock per month issued or issunable to third
party(ies) In compection with the provision of guarsntees for certain obligatiops of the
Company); :

3113441



JUL 24, 2008 5:33PM _ BUSK ROSS P A ' NO, 6321 P T

(IV) shares of Common Stock or Converiible
Securities actually issued upon the exercise of Options, or shares of Common Stock actually
issusd upon the conversion or exchange of Convertible Securities (including the Series A
Convertible Preferred Stock, the Series B Couvertible Preferred Stock, the Series C
Convertible Preferred Stock, the Series A Wamants, the Series B Warrants, the Series C
Warrants, the Series D Warrant, and the warrants issued to Midtown Parimers & Co., LLC (as
placement agent in connection with the offering of the Series A Convertible Preferred Stock),
in each case, provided the issuance is pursuant to the temms of such Option or Convertible
Security;

(V)  shares of Common Stock issued or deemed issued
in comnection with a bona fide joint venture or business acquisition of or by the Corporation,
whether by merger, consolidation, sale of assets, sale or exchange of stock, or otherwise;
provided that any such issuance is approved by the Board of Directors, and, at the time of such
issuance, the aggregate of that issuanee and similar issuances in the preceding twelve (12)
meonth period shall not exceed ten percent (10%) of the then-outstanding Common Stock
(2ssuming finll conversion and exercise of all convertible and exercisable securities);

{VI} shares of Conunon Stock, Preferred Stock or other
securities issued by the Corporation in connection with the Reverse Merger (the "Exchanged
Securities™), in exchange for outstanding shares of Common Stock, Preferred Stock or other
securities of DeerValley Acquisitions Corp. (the "Surrendered Securities”); and

{(VI[} the Company’s offering of up to 750,000 shares
of Series A Convertible Preferred Stock, Series A Warrants and Series B Warrants, and up to
76,201 shaves of Series B Convertible Preferred Stock and Seriss C Convertible Preferred
Stock, in the aggregate, pursuant fo the Securifies Purchase and Share Exchange Agreement.

(#Hy No Adjustment of Sexies A Conversion Prce. No adjustment in
the Series A Conversion Price shall be made as the result of the issuance of Additional Shayes

of Common Stock if: {(a) the considerafion per share (determined pursuant to Scction S(8)v)
below} for such Additional Shares of Common Stock issued or deemed to be issned by the
Cotporation is equal to or greater than the applicable Series A Conversion Price in effect
immediately prior to the issuance or deemed issuaunce of such Additional Shares of Common
Stock; or (b} prior to such issuance or desmed issuancs, the Corporation receives written notice
from the holders of at Ieast a majority of the then-outstanding shares of Sexies A Convertible
Preferred Sfock agreeing that no such adjustment shall be made ag the result of the issnance or
deemed issuance of such Additional Shares of Common Stock.

(i) Deemed Issue of Additional Shates of Common Stock.

{4) If the Corporation, at any time or from time to time after
the Series A Original Issue Date, shall issue any Options or Convertible Securities (excluding
Options or Converiible Securities that, upon exercise, conversion, or sxchange thereof, would
entitle the holder thersof to receive Exempied Securities pursuant to Segtions S(QGHDMD. (1D,
(I, (TV3. (V). (VI or (V1)) or shall fix a record date for the determination of holders of any
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class of securities entitled to receive any such Options or Convertible Securities, then the
maximum nwnber of shares of Common Stack (ss set forth in the instrument relating thereto,
assuming the satisfaction of any conditions to exercisability, convertibility, or exchangeability
bui without regard to any provision contained therein for a subsequent adjnstment of such
mnmber} issuable upon the exercise of such Options or, In the case of Convertible Secusities
and Opfions thersfor, the conversion or sxchenge of such Convertible Securities, shall be
deemed to be Additional Shares of Common Stock izsued as of the time of such issue or, in
case such & record date shall have been fixed, as of the close of business on such record date,

By I the taxms of any Option or Convertible Security, the
issuanee of which resulted in an adjustment fo the Series A Conversion Price pursuant to the
terms of Section S{d¥iv) below, are revised (cither automatically pursuant to the provisions
contained therein or as a resulf of an amendment to such terms) o provide for either (1) any
increase or decrease in the number of shares of Comumon Stocl issnable upen the exercise,
conversion, or exchange of any such Option or Converfible Security or (2) any inerease or
decrease in the consideration paysble to the Corporation Wpon such exercise, conversion, or
exchange, then, sffective upon such mcrease or dscreass besoming effective, the Seres A
Conversion Price computed upon the original issue of such Option or Convertible Security {or
upon the ccourrence of a record date with respect therete) shall be readjusted fo such Series A
Conversion Price as would have been obtained had such revised terms been in effect upon the
original date of issmance of such Option or Convertible Security. Notwithstanding the
foregoing, no adjustment pursuant to this clanse (B) shall have the effect of increasing the
Series A Conversion Price to ap amount that exceeds the lower of () the Series A Conversion
Price on the original adjustment date, or (ii} the Serdes A Conversion Price that would have
resulted from any issuances of Additonal Shares of Common Stock between the original
adjustment date and such readjustment date.

(C) If the terms of any Option or Convertible Security
{excluding Options or Convertible Secimifies that, upon exercise, conversion, or sxchange
thereof, would entitle the holder thereof to receive Bxempted Securities pursuant to Sections
S{AMT or gbove), the issuance of which did not result in
an adjustment ko the Series A Conversion Price pursuant to the terins of Section S{d)(iv} below
(either because the consideration per shars (determined pursuant to Seotion S{d)}(v) below) of
the Additional Shares of Common Stock subject thevete was equal fo or greater than the Series
A Conversion Price then in effect, or becsuse such Option or Convertible Security was issusd
before the Series A Original Issue Date), are revised after the Seriss A Original Issus Date
{either automatically pursuant to the provisions comtained therein or as a result of an
gmendment to such terma) to provide for either (1) any increass or decrease in the mumber of
shares of Common Stock issuable upon the exercise, conversion, or exchange of any such
Cption or Convertible Security or {2) any increase or decrease in the considetation payable to
the Corporation upon such exercise, conversion, or exchange, then such Option or Convertible
Security, as so amended, and the Additional Shares of Common Stock subject thereto
{determined in the manner prowded in Sgotion S(AMIINA) above) shall be deemed to have
been issued effective upon such increase or decrease becoming effective.

-11-
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(DY Upon the expiration or fermination of any nnexercised
Option or unconverted or unexchanged Convertible Secumity that resulted (either upon ils
origingl issuance or upon 4 revision of ifs terms) in an adjustment to the Series A Conversion
Price pursuant to the terms of Section 3{d¥iv) below, the Series A Conversion Price shall be
readjusted 1o such Series A Conversion Price as would have been obtained had such Option or
Convertible Security never been issued,

(iv) Adiusiment of Series A (Cpnversion Price Upon Issuance of
Additional Shares of Copunon Stock. If the Corporation shall at any fime after the Serjfes A
Original Izgue Date issue Additional Shares of Common Stock (including Additionsl Sheares of
Common Stock deemed to be issued pursuant to Section S{dYGH) abovs), without consideration
or for a consideration per share less than the applicable Seriss A Conversion Price in sffect
immediately prior to such issue, then the Series A Conversion Price shall be reduced,
concurrently with such issue, to a price equal fo the comsideration received per share in
cormection with the issuance of such Additional Shares of Conrnon Stock

(v} Detcpmination of Copsideration.  For purposes of this
Section 5(d}, the consideration received by the Corporation for the issne of any Additional
Shares of Common Stock shall be computed as follows:

(A  Cash and Droperty: Such consideration shall:

D insofar as it consists of cash, be computed at the
aggregate amonnt of cash recejved by the Corporation, excluding amounts paid or payabie for
acorned interest;

(10 ipsofar as it consists of property other than cash,
be computed at the fair market value thereof at the time of such issue, as determined in good
faith by the Board of Directers; and

(1) if Additionsl Shares of Common Stock are issued
topether with other shares or secuities or other assets of the Corporation for consideration
that covers both, be the proportion of such consideration so received, computed as provided in
clauses () angd {11} ahove, as defermined in good faith by the Board of Directors,

(B} Optionag and Converiible Securities. The consideration
per share received by the Corporation for Additional Shares of Common Stock deemed to have
been issued pursuant to Section S(GID sbove, relating to Options and Converiible Securities,
shall be determined by dividing

O the total amount, if any, received or receivable by
the Corporation ss consideration for the issue of such Options or Convertible Securities, plus
the minimum sggregate amount of additional consideration (as set forth in the instruments
relsting thereto, without regard to any provision confained therein for a subsequent adjustment
of such consideration) payzble to the Corporation upon the exercise of such Options or the
conversion or exchange of such Convertible Securities, or in the case of Options for
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Convertible Securities, the exsrcise of such Options for Convertible Securities and the
conversion or exchange of such Convertible Securities, by

(I)  the maxirmum number of shares of Common Stock
{as set forth in the instrumments relating thereto, without regard to any provision comtained
therein for a subsequent adiustment of such number) issuable upon the exercise of such
Options or the conversion or exchange of such Convertible Securities.

{(viy Multiple Closing Datgs. I the Corporation shall issue on more
than one date Additional Shares of Comtnon Stock that are & part of one transaction ot a series

of related transactions and that would result in an adjustment to the Series A Conversion Price
pursuant to the terms of Section S{AWiv) above, then, upon the fnal such issusnce, the Series A
Conversion Price shall be readjusted to give effect {o 2]} suth issuances as if they occurred on
the date of the first such issuance (and without giving additional effect to any adjustments as 2
result of any subsequent issuances within such period).

{&)  Adiustment for Stock Splits and Combinations. I the Corporation shall,
at any time or from time to time after the Series A Original Issue Date, éffect 2 subdivision of
the outstanding Cormmon Stock without a comparable subdivision of the Series A Convertible
Preferred Stock, or combine the outstanding shares of Series A Convertible Preforred Stock
withoul a comparable combination of the Common Stock, the Series A Conversion Price in
effect Immediately before that subdivision or combination shall be proportionaiely decreased
so that the nursber of shares of Common Stock issuable on conversion of sach share of such
series shall be jucreased in proportion to such increase in the aggregate number of shares of
Common Stock outstanding or in proportion te such decrease i the aggregate number of
shavas of Series A Converiible Preferred Stock ountstanding, ss applicable. If the Corporation
shall, at apy time or from time to time afler the Serfes A QOriginal Issue Dafe, combine the
outstanding shares of Common Stock without 2 comparable combination of the Series A
Convertible Prefened Stock or effect a subdivision of the outstaunding shares of Seriss A
Convertible Preferred Stock without a comparable subdivision of the Common Stock, the
Series A Conversion Price in effect immediately before the combination or subdivision shall be
proportionately increased so that the pumber of ghares of Commoen Stock issusble on
conversion of each share of such series shall be decreased in proportion to such decrease in the
aggregate pumber of shares of Common Stock outstanding or in proportion to such inc¢rease in
the aggregate rmumber of shares of Scries A Convertible Preferred Stock outstanding, as
applicable. Any adjusimeni under this subsection shall become sffeciive at the close of
business on the date the subdivision or combination becomes effestive.

H Adjustment for Certait Dividends and Distributions. If the Corporation
shall, at any time or fom thme to time after fhe Series A Original Issue Date, make or issue, or

fix a record date for the determination of holders of Common Stock entitled to receive, a
dividend or other distrdbution payable on the Comumon Stock in additional shares of Common
Stock, then, and in each such event, the Series A Conversion Price in effect immediately before

. such event shall be decreased as of the time of sich issuance or, in the event such a record date
shall have been fixed, ag of the ¢lose of business on such record date, by muliiplying the Series
A Conversion Price then in effect by a fraction:

=13«
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(1)  the numerator of which shall be the total number of shares of
Common Stock issued and outstanding inunediately prior to tha time of such issuance or the
close of business on such record date, and :

{2}  the denominator of which shall be the total number of shares of
Conumnon Stock issued and ouvtstanding immediztely prior to the time of such issuance or the
close of business on such record date plus the number of shares of Common Stock issuable in
payment of such dividend or distribution;

provided, however, that if such record date shall have been fixed and such dividend is not fully
paid or if such distribution is not fully made on the date fixed therefor, the Series A Conversion
Price shall be recomputed accordingly as of the close of business on such record date and
thereafier the Series A Conversion Price shall be adjusted pursuant 1o this subsection as of the
time of actual payment of such dividends or disiributions; and provided fisther, however, that
no such adjusttoent shall be made if the holders of Series A Convertible Preferred Stock
simultaneousty receive (i) a dividend or other distribution of shares of Common Stock in 3
pumber equal to the gumber of shares of Common Stock as they would have received if all
outstanding shares of Series A Convertible Preforred Stock had been converted into Common
Stock on the date of such event; or (if) a dividend or other distribution of shares of Secrics A
Convertible Preforred Stock that are convertible, as of the dafe of such event, fnfo such number
of shares of Common Stock as is equal to the number of additional shares of Common Stock
being issued with respect to sach share of Common Stock in such dividend or distubution.

(g}  Adjustments for Other Dividends and Digtributions. If the Cezporanon
shall, at any time or fom time to time after the Series A Qriginal Issue Date, make or issue, or

fix a record date for the detexmination of holders of capital stock of the Corporation entitled to
receive, 8 dividend or other distribution payable in securities of the Corporation {(other than a
distribution of shares of Common Stock in respect of outstanding shares of Common Stock) or
in other property, then, and in sach such event, the holders of Series A Convertible Preferred
Stock shall receive, simulisneousty with the distzibution to the holders of such capital stock, a
dividend or other distribution of such securities or other property in an amount equal io the
amount of such sccurities or other property as thoy would have received if all outstanding
shares of Series A Convertible Preferred Stock had been converted info Comamon Stock on the
date of such event.

(h)  Adjustment for Merger or Reorsanization, ete. Subject to the provisions
of Section 4(g) above, if there shall occur any reorganization, récapitalization, reclassification,
consolidation or merger involving the Corporation in which the Common Stock (but not the
Series A Convertible Preferred Stock} is converted Into or exchanged for securities, cash, or
other property (other then a transaction covered by Sections 5(e}, {f), or {g} above), then,
following any such reorganization, recapitalization, reclassification, consolidation, or merger,
each share of Series A Convertible Preferrad Stock shall thareafler be convertible in Heu of the
Commen Stock info which it was convestible prior to such svent into the kind and amount of
securities, cash or other property that a holder of the number of shares of Common Stock of the
Corporation issuable upon counversion of one share of Series A Convertible Preferred Stock
immediately ptior to such reorganization, yecapitalization, reclassification, congolidation, or
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merger would have been entitled to receive pursuant to such travsaction; and, in such case,
appropriatc adjustment {as determined in good fiith by the Board of Directors) shall be made
in the application of the provisions in this Secijon 5 with respect to the rights and interests
thereafier of the holders of the Series A Convertible Preferred Stock, to the end that the
provisions set forth in this Section § (including provisions with respect to changes in and other
adjustments of the Beties A Conversion Price) shall thereafier be applicable, as seatly as
reasonzbly may be, in relation to any securities or other property thereafter delivetable upon
the conversicn of the Scries A Convertible Preferred Stock.

{1} Certificaie as to Adjustments. Upon the occurrence of sach adjustment
or readjustment of the Series A Conversion Price pursuant to this S§ection §, the Corporation, at
1ts expense, shall, as prompily as reasonably practicable, but in any svent not Iater than ten {(16)
days thereafter, compule such adjustment or readjnsiment in accordance with fie terms hereof
and furnish fo each holder of Serics A Convertible Preferred Stock a certificate setting forth
such adjustmoent or readiustment {including the kind and amount of seourities, cash or other
property into which the Series A Convertible Preferred Stock is convertible) and showing in
detail the facts upon which such adjustment or readjustuient is based. The Corporation shall,
as prompily as reasonsbly practicable afier the written request af any time of any holder of
Series A Convertible Preferred Stock (but in any evens not later than ten (10) days thereafler),
fumish or cause to be furnished fo such helder a certificats setting forth (1) the Sexrles A
Conversion Price then in effect, and (ii) the pomber of shares of Comraon Stock and the type
and amount, if any, of other securitics, cash, or property that then would be received upon the
conversion of Series A Convertible Preferred Stock.

)  Motice of Record Date. In the event:

D the Corporation shall take a record of the holders of its Common
Stock (or othsr stock or securities at the time issuable upon comversion of the Seres A
Convertible Preferred Siock) for the purpose of entitling or enabling them {6 receive any
dividend or other distribution, or to receive any right to subscribe for or purchase any shares of
stock of any class or any other securities, or to receive any other right; or

{ii} of amy capiial reorganization of the Corporation, any
reclassification of the Common Stock, or any Deemed Lignidation Bvent; or

(il of the vohutary or imvoluntary dissolution, liguidation, or
winding-np of the Corporatior,

then, and in each such case, the Corporation will send or cause {o be sent to the holders of the
Series A Convertible Preferred Stock & notice specifying, as the case may be, (i) the record
date for such dividend, distribution, or right, and the amount and charaster of such dividend,
distribution, or right; or (ii) the cffective date on which such reorganizaticn, reclassification,
consolidation, merger, transfer, dissolution, liguidation, or winding-up is proposed to take
place, and the fime, if any is to be fixed, as of which the holders of record of Common Stock
{or such other stock or securities at the time issueble upon the conversion of the Series A
Convertible Prefarred Stock) shail be entitled to exchange their shares of Common Stock (or

15 =

291341



JUL. 24, 2508 5:36PM BUSH ROSS 7 A k0. 6371 P 17

such other stock or sccurities) for sscuritfes or other property deliverable upon such
reorganization, reclassification, consolidation, merger, transfer, dissolution, lquidation, or
winding-up, and the amount per share and character of such sxchange applicable to the Series
A Convertible Preferred Stock and the Common Stock. Such notice shall be sent at least ten
{10} days prior to the record date or effective date for the event specified in such notics. Any
notice requited by the pravisions hersof to be given to a holder of shares of Series A
Convertible Prefierred Stock shall be decmed sant to such holder if deposited in the United
States mail, posiage prepaid, and addressed to such hoider at his, her, or iis address appearing
on the books of the Corporation.

6. Conversion Cap. Inno event shall any holder be entitled to convert any Series
A Convertible Preferred Stock to the extent that, afier such conversion, the sum of the number
of shares of Common Stock beneficially owned by any holder and its affiliates {other than
shares of Commmon Stock which may be deemed beneficially owned through the ownership of
the unconverted portion of the Series A Convertible Preferred Stock or any unexercised zighi
hald by any holder subject to & similar limitation), would resuli in beneficial ownership by any
holder and its affiliates of more than 4.99% of the cutstending shares of Comron Stock (after
taking into account the shares to be issued to the holder upon such conversion). For purposes
of this Sgotion ©, beneficial ownership shall be determined in accordance with Section 13(d) of
the Securities Bxchange Act of 1934, a5 amended. Nothing herein shall preclude the holder
from disposing of a sufficient mumber of other shares of Common Stock beneficially owned by
the holder so as to thersafter permydt the continued conversion of the Serles A Convertible
Preferred Stock.

7. Totentionsily onxitted.

g. Weiver. Any of the rights, powers, or preferences of the holders of Series A
Convertible Preferred Stock set forth herein may be waived by the affirmative consent or vote
of the holders of at least a majority of the shares of Series A Convertible Preferved Stock then
outstanding.

9.  Definitions. As used herein, the following terms shall have the following
meanings: T : : .

2. vAffiliate” means, with respset to any individual, corporation,
partnership, association, frust, or any other entity (fu cach case, a "Person™), any Person that,
directly or indirectly, Countrols, is Controlled by, or is under common Cenitrol with such
Person, including, without limitation, any general partaer, exccutive officer, or director of such
Person or any holdet of ten percant (10%) or more of the ouistanding equity or voting power of
such Person,

b, "Closing Price” for sny day means: (i) the last reperted sales price
regular way of the Common Stock on such day on the principal ssourities exchange on which
the Common Stock is then Hsted or admiited to wading or on Nasdag, as applicable; (if) if no
s3le tokes place on such day on any such securites exchange or system, the average of the
closing bid and asked prices, regular way, on such day for the Commeon Sfock as officially
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quoted on any such securities exchange or systern; (iif) if on such day such shares of Common
Stock are not then Hsted or admitied to trading on any securities exchange or system, the last
reported sale price, regular way, on such day for the Cormmon Stock in the domestic over-the~
counter market as reported on the Over the Counter Bulletin Board (the "OTCBB"); (iv) ifno
sale takes place on such day, the average of the high and low bid price of the Common Stock
on such day in the domastic over-the-counter market as reporfed on the OTCBER; (v) if on such
day such shares of Common Stock are not then listed or admitted to trading on any securities
exchange or system, the last reported sale price, regular way, on such day for the Common
Stock in the domestic over-the-counter market as reported on the by the National Quotation
Bureau, Tncotporated, or any other suceessor organization, or (vi) if no sale takes place on such
day, the average of the high and low bid price of the Common Stock on such day in the
domestic over-the-counter market as reported by the National Quotation Bursan, Incorporated,
or any other successor organization. Tf, at any time, such shares of Common Stock are not
listed on any domestic exchange of quoted in the NASDAQ System or the domestic over-the-
counter market or reported in the “pink shoets,” the Closing Price shall be the fair market value
thereof detenmined by an independent appralser selec:ted in good faith by the Board of
Directors.

e. "Control” means the possession, dizectly or indiresctly, of power io
direct or cause the direction of management or policies {whether through ownership of voting
securilies, by agresment or otherwise).

d "Conversion Date" shall mean either (1) the Effective Date of the
Registration Statement, or {2} the date that the holder of the Serfes A Convertible Prefemred
Stock has satisfied the mintmum one (1) year holding requirements set forth in SEC Rule
144(d).

e "Effective Date of the Registration Statement” shall mean the date on
which the SEC declares effective the Corporation's registration statement filed pwrsuant to
Sestion 2 of the Investor Rights Agreament. ’

£ “Indebtedness™ means, as applied to any Person, all obligations,
contingent and otherwise, that, in accordance with GAAP, should be classified upon such
Person’s balance sheet as liabilitias, or to which reference should be made by footnotes therele,
inclnding, in any event and whether so classified: (a) all debt and similar monetary obligations,
whether direct or indirect; (b) all Habilities secured by any mortgage, pledge, seourity interest,
lien, charge, or other encumbrance existing on property owned or acquired subject thereto,
irrespective of whether the liability secured thersby shall have been assumed; (c} all
guarantees, endorsements, snd other contingent obligations, whether direct or indivect, in
respect of indebtedness of others, including any obligation to supply funds to or in any manmner
1o invest in, directly ot indirectly, the debtor, to purchase indebtedness, or to agsure the owner
of indebtedness against loss, theough an agreement to purchase goods, supplies, or services for
the purpose of cnabling the debtor to make payment of the indebtedness held by such owner or
otherwise; and (d) the obligation to reimburse the issuer in respect of any letter of credit.
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z "Investor Rights Agreement” shall mean the Investor Rights
Agreement dated January 18, 2006, by and among the Corporation and the other parties
thercto.

h. "Market Price” shall mean the average of the five {5) Closing Prices of

the Common Stock for the five (5) Trading Days preceding the date or the dates that the
dividend is due or a conversion is to ocour. Notwithstanding the foregoing, if at the time a
dividend is paid pursuant to Sectiop 2{a} above with registered Common Stock, and the
Corporation’s Common Stock is not listed on any domestic exchange or quoted in the
NASDAQ System or the domsstic over-the-counter market or reported in the "pink sheets,” the
Closing Price shall be the fair market value thereof determined by an mdependent appraiser
selected in good faith by the Board of Direstors. .. — ,

i "Person” shall mean any individual, partnership, firm, corporation,
assaciation, trust, unincorporated organization or other entity, as well as any syndicate or group
that would be deemed to be a porson under Seetion 13(8)(3) of the Securities Exchange Act of
1934, az amended.

i “Permitted Debt” shall mean (i) tade payables incurred in the ordinary
course of business; (11} one or more debi facilitiss uged o finance the purchase of raw materialg
for products manufactured by the Company and inventory; (fif) factoring of accounts
receivables; (iv) surety bonds and letters of eredit issued or obiained in the ordinary course of
business; (v) the refinancing of debt existing as of the date of this Agreement, upon
substantially similar terms; (vi) up to $3,000,000 of new Indebleduess; and (vii} debt incurred
pursuent to that certain Interest Bearing Non-Convertible Installreent Promissory Note that
formg a part of the Securities Purchage and Share Exchange Agreement.

k. "Qualified Financing" means an equity offering obiained by the
Corporation after the date of this Certificate of Designation, provided, however, that (i) the
gross aggregate proceeds raised and Hguidation preferences ghall be no more than $3,000,000;
(if) the dividend rate shail not exeeed ten percent {10%); and (i) the holders of the securities
issued in cormection with the Qualified Financing shall not have voting rights more favorable
than veting rights granted to the Series A Convertible Preferred Stock. Az a point of
clarification, all equity financings affer the date of this Certificate of Designations shall be
aggregated for purposes of determining if the $3,000,000 cap has been met.

i “Reverse Merger” means the reverse irangular mergsr transaction,
share exchange or other similar transsction with DeerValley Acquisitions, Corp. to be
contemplated on or about the date of this Certificate of Designations, and the acquisition of all
or substantially all of the issued and outstanding capital stock of Deer Valley Homebuilders,
Inc.

m. "SEC" means the United States Securiiies and Exchange Covamission.

. "SEC Rule 144" means Rule 144 promulgated by the SEC under the
Securities Act. : .
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o. "Secorities Act” means the Securities Act of 1933, as amended, and the
rules and rogulations promulgated thereunder,

L. "Series A Warrants” means the Seres A Wamrants for the purchase of
Common Stock issued te purchasers of Series A Convertible Preferred Stock puwrsiant to the
Securities Purchase and Share Exchange Agresment.

q. "Series B Warranis” means the Series B Warrants for the purchase of
Commen Stock issued to purchasers of Series A Converfible Preferred Stock pursuant to the
Scourities Purchase and Share Exchange Agreement.

r. “Series C Warrants” means the Series C Warrants for the purchase of
Common Stock issued to TowlCRO, LLC pursuant to the Securities Purchase snd Shars
Exchange Agreement. N . ,

& “Series I Warrant” means the Series D Warrant for the purchase of
Commot Stock issued to Vieis Capital Master Fand pursuant to the Securities Purchase and
Share Exchange Agreement.

t. “Securities Purchase and Share Exchange Agreement” means the
Securities Purchase and Share Exchange Apreement dated Jannary 18, 2006, by and between
the Company, ceriain shareholders of the Company 2 patty thereto, DeerValley Acquisitions,
Corp. (“DVA™), ceriain DVA sharcholders a party thereto, Vicis Capital Master Fund, and
each of the purchasers of Series A Convertible Preferred Stock of the Company 2 party thereto.

13 "Subsidiary” shall mean any corporation, association, parinership,
limited Hability company or other business entity of which more than fifty percent (50%} of the
total voling power is, at the time, owned or confrolled, directly or indirectly, by the
Corporation or one or morz of the other Subsidiaries of the Corporation or a combination
thereof

V. "Trading Day" means z day on which the securifics exchange,
association, or quotation system on which shaves of Cogrmon Stock are Hsted for trading shall
be open for business or, if the ghares of Common Biock shall not be listed on such exchange,
association, or quotation system for such day, a day with respect to which trades in the United
States domestic over-the-counter matket shall be reported.

[signamre page follows]
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N WITNESS WHEREQOF, this Certificate of Designation hes been executed by a duly

anthorized officer of the Corperation on this Z1st day of July, 2006.

I3

DEER YALLEY CORPORATION

By 24 7/

Charlaz 5. Masters
President and Chief Executive Officar

{Signnguce Page tw Series A Peefirred Certificars of Dasignarion}
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