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AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
ATLAS SPINF, INC.

{Pursuant to Section §07.1007 of the
Busmess Corporation Act of the State of Florida)

Atlas Spine, Tne., 2 cniporation organized and cxisting under and by virtue ot the
provisions of the Business Corporation Act of the State of Flords (the “iBusiness Corporation
Act™),

DOES HEREBRY CFRTIFY:

1. That the pame of this corporation is Atlas Spine, Inc, and that thiy
corporation was converted into a Florida corporation pursuant to the Plorids Business
Corporation Act by virtue of a Cerlifivate of Conversion, filed February 3, 2006, under the name
Atlas Spine, Inc.

2, That the Board of Directors, by unanimous written consent dated March 6,
2011, in accordance with Section 607.0821 of the Business Curporation Adl, duly adopted
resolutions ptoposing to amend and restate the Arlicles of Incosporation of this corporatien,
declaring said amendmen! anil mestaiernent o be advisable and in the best interests of this
corporation and its sharcholders, and authorizing the appropriate officers of this corporation to
sulicil the consent of the shareholders therefor,

3, That the shareholders, by means of 4 mujorily writien consenl dated March
6, 2011, in accordance with Sections 607.0704 und 607.1007 of the Rusiness Comoration Act,
approved the ammendment and restateunenl of the Articles of Incorporation submitted to them by
the Boand of Direclors, with the number of sharcholder votes cast for the amendment and
sestatament being sufficient for approval in accordance with Section 6070704 of the Business
Corporation Act.

4, That the text of the smendment and restatoment of the Asticles of
Ywcoperation adopted hy the corporatien, as approved by the Board of Dircctors and the
sharcholders, 15 as fallows:

FIRST: The name of (his curpurativn iy Atlas Spine, Inc. (the “Corporation™).

BERCOND: The address of the registered office of the Corporation in the State of
Flotida is 1555 Jupiter Park Drive #4, in the Ciry of Jupiter, County of Palm Beach. The nuue
of its registerad agent at such ackiress is Mautthow Q. Bayuhw,

THIRD: The nature of the business ot purposes fo he conducted or promated i
lo eogaye in any Tawfal act or activity for which corporations may bc organized under the
Business Corporation Act.

FOURTH: The total numher of shares of all classas of stock which the
Comporation shall have authority to issec is (i) 50,000,000 sharcs of Common Stock, $0.001 par
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valuc per shore (“Common Stock”), and {ii) 10,000,000 shares of Preferred Stock, $0.001 par
value per share ("' Preferred Stock™),

The following is a statement of the designations and the powers, privileges and riphts,
and the qualifications, limitations or reatrictions thereof in respect of each class of capital stock
of the Cotporation,

A.  COMMON STOCK

1. General. The voting, thvidend and liquidation riglits of the helders of the
Common Stock are subject t amd qualified by (e rights, powers and preferences of the holders
of ke Prefened Stock set forth herein. '

2, Vating, The holders of the Common Stoek are entitled 1y e vate for
gach share of Common Stock beld at all mesiings of sharcholdurs (and written actions in licu of
meetings); provided, however, thal, exvept as ntherwise tequined by law, holders of Common
Stock, as sach, shall not he entitled to vote on any amendment te the Articlcs of Incorporation
that relates solely to the terms of onc or morc outstanding acrics of Preferred Stock if the holders
of such affected series are entitled, cither separately or together with the holders of one or meore
other such secries, to vole thereon pursuant to the Anicles of Incorperation or pursuant to the
Business Corporation Acet, There shall be no cumolative voliuy. The nwnber of anthorized
ghares of Common Stock may be increased or duceased (bl wot helow the number of shares
thereof then outstanding) by (in addition to any vote of the holders of ene or more scrics of
Preferred Stock thal may be required by the terms of the Articles of Incorporation) the
affumative vote of the holders of sharcs of capital stock of the Uorporation representing a
majonty of the voies represcntcd by sll cutstonding shares of capital stack of the Corporation
aptitled to vote.

B.  PREFERRED STOCK

4,166,667 shures of (he authonired and unissued Preferred Stack of the Corparation arc
hereby designaied “Series A Preferved Stack™ with the following rights, preferences, powers,
privileges ani restrictions, qualifications and limitations. Unless otherwisc indicated, retcrences
to “Scctions” or “Subsections” in this Part B of this Arhicle Fourth refer o sections and
subscctions of Part B of this Atieis Fourth,

1. Dividends.

From and afler the date of the issusnce of any shaes of Series A Preferred Stock,
dividends at the rate per annum of seven and onc-half pereent (7.5%) per share ealculated and
compounded quarterly based on the Serics A Qriginel Issue Price shall ascrue on uch ghares of
Series A Preforred Stock (subject to appropriate adjustment in the event of any stock dividend,
stock split, combination or other eimilsr recepitalization with respect to the Series A Preferred
Stock) (the “Accruing Dividends™). Accrning Dividends shall accrue quarierly, whether or not
declared, and shall be cwnulative; provided however, that except as set forth in the following
sentence of this Section 1 or in Subsection 2.1, such Accruing Dividends shall be payable only
upon # Deetned Liqudation Event or at the end of any calendar quarter in which the average
cash and cash equivalents on the balance sheer of the Company during the imnmediately
preceding calendar quarter exceeds $200,000.00. The Corporation shatl not declare, pay or set
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aside nny dividends.on shares of any other class or series of capital stock of the Corporilion
(other than dividends on shares of Common Stock payable in shares of Comemon Stock) unless
(in addition 1o the obtaining of any consents required elsewhers in the Auticles of Incoiporation)
the holders of 1he Series A Prefomed Stock then outstanding shall first reocive, or simultancousty
yeceive, a dividend on cach outstanding sharc of Scrics A Preferred Stock in an amount at leact
equal to the greater of: (i) the amount of the aggregate Accruing Dividends then sccrued on such
sharc of Scrics A Preferred Stock ond not previously paid; and (ii) (A) in the case of & dividend
on Common Stock or any class of series that is convertible into Common Stock, that dividend
per share of Series A Preferred Stock 25 would equal (he product of (1) the dividend jayabic an
each share of such class or series detennined, if applicable, as if all shares of such class or serics
had heen convertod inlo Cetnmon Stock and (2) the mumber of shares of Common Stock issueble
upn convession of a share of Series A Preferrcd Stock, in cach case caleulated on the record
date for dotcrminiation of holders entitled to receve such dividend, or (B) in the case of 2
dividend on any class or series that is not convertible into Common Stock, at 8 rate per share of
Series A Preferred $tock devermined by (1) dividing the smount of the dividend paysble on each
ghare of such class or series of capital siock by the original tsuamce price of swch class or series
of capital stack (subject w spproptiste adjnstmi in the event of any stock dividend, stock split,
cowbination o nther similar recapitalization with respeet to such class or scrics) snd (2)
nliplying such fraction by an amount cqual to the Sorics A Ongunal Issue Price (o3 defined
below), provided that, if the Corporation declares, pays or sot aside, on the same dawe, a
dividend on shares of more than one class or series of capital stock of the Corparation, the
dividend payable to the holders of Serles A Preferred Stock pnrsuant 1o thik Section | shall he
calculated based upon e Jividand on the class or series of capital stock that would result in the
bighust Seaies A Prefirred Stack dividend. The “Series A Original Issue Price” shall moan
$0.84 per share, subject to appropriate adjustment in the cvent of any stock dividend, stock split,
combination or other similar recapitalization with respect to the Series A Preferred Stock.

2

and Asset Sales.

2.1 Prefereptial Pavments lo Holders ol Seriey A Prefened Stock. Tn

the evenl of any voluntary vr uvoluntay liquidation, dissolution or winding up of the
Corporation, thc holiders of shares of Serics A Preferred Stock then outatanding shel) bo cntitled
to be prid out of the assets of the Corporation availahle for distribution to ils shareholders before
any payment shall be made to the holders of Common Stock by reason of thelr ownership
thereof, an amount per share equal to the Series A Original Issue Price, plus any Accming
Dividends scerved but uppaid thereon, whethe o ant declased, together with any other
dividends declared it unpaid therean. 1f upon any such liquidation, dissolution or winding up
of the Comoration, the assets of the Corporation available for distribution to its sharcholders
shall be insufficicnt to pay the holders of shares of Series A Preterred Stock the full amount t¢
which thoy shall be entitled under this Subsection 2.1, the holders of shares of Series A Preferred
Stock shall share ratably in sny distriborion of the assete available for distribution in proporion
1o the Tespective amnunis which would olherwise be payable iu respect of e shaes held by
them upon such distribution if all amounts payable on or with respect to such shares were paid in
full.

2.2 Distributict of Recmaining Asacta. In the cvent of eny voluntery or
involuntary liquidation, dissolution or winding up of the Corporation, after the payment of all
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proforential amounts required to be paid to the holders of shares of Series A Preferred Stock the
remaining assets of the Corporation available for distributiom te it shareholders shall be
distribwned amanp the holders of the shares of Series A Prefermed Siuck and Coymmon 8tock, pro
tata based on the number of shures held by each such holider, trearing for this purpase all such
securities as if they lad heen converted to Common Stock pursiant to the terms of the Articles of
hwerporation immediately prier 10 such dissolution, liquidation of winding up of the
Corporation. The ageregale amount which o holder of a share of Series A Preferred Stock is
etitrtled to receive under Subgestions 2.1 and 2.2 iz hereinaller referred io aj the “Serles A
Liguidation Amount.”

2.3 Deemed Bicwudation Events,

2.31. Defivition.  Fach of the following cvents shall be
considercd o “Deemerd Liquidation Event” unless the holdars of at lcast sixty-five pereent
(65%,) of the cutstanding shares of Serics A Proforred Stock ¢loct otherwise by writlen notice
sent to the Corporation at Icast ton {10} days prior 1o the effective date of any such cvent:

(a)  &mcrgor, sharc oxchange, or consolidation in which
(1) the Corpmation is a constituent party or

(ii) & subsidiary of the Corporation iz a constiment
pasty and the Corporation issues shares of its
capital swck purmusnt {0 such merper o
vonsolilation, '

except any such merger, share exchange or consolidation involving the Carporation or a
subsidiary {n which the shares of capital stock of (hu: Cotporstivn imislanling iminediately priors
to such merger or cunsobidation sontinie to represent, or are convertad into or exchanged for
shaies of capital stock that represent, immediately following such merger or consolidation, at
least a majority, by voting power, of the capital stock of (1) the surviving or resulting corporation
or {2) if the surviving or rcsulting corporation is & wholly owned subsidiary of another
corporation mmcdiately tollowing such merger or consolidation, the patent corporation of such
surviving or resulting corporation (provided that, for the purpoge of this Subsection 23 1, all
shares of Common $tock iesuable upon exercise of Options (as defined helow) onstanding
immediatety prior to such merper or consolidation or upon conversion of Coavertible Securitics
{as defined below) ouwistanding immecdiatcly prior to such merger or conselidation ahaell be
deemed to be cuistanding immediately prior to sush merger or concolidation and, 1f applicable,
converted or ¢xchangsd in such merger or concolidstion on the ssme tenns 85 the actual
outstanding shares of Common $tock are converted or exchanged); or

{b)  the sale, leasa, wansfer, exclusive license or other
disposition, 1n a gingle trensaction or series of related transactions, by the Corporarion or any
subsidiary of the Corporation of all or substantislly all (he ssseds ol the Conporation and its
snbsidiaries taken as 2 whale (inchuding, without limitation, the Company’s patents or other
intcllcetual property), or the sale or disposition (whether by merger or otherwise) of one or more
subsidiaries of the Corporation if substantially all of the assets of the Corporation and its
subsidiaries taken as a Whole are held by such subsidiary or subsidiariey, excepl where such sl

101389265 Page 4 0f21
H11000060196 3



HI100K060196 3

leasc. transfor, cxclugive license or cther dieposition is to a wholly owned subsidiary of the
Cotperation.

2.3.2. Effccting o Deemed Liguidation Event.

(8)  The Corparation shall not Liave the power to cffect a
Deemed Liquidation Rvent referred (o in Subsgction 2.3.1(a)(i) unless the agreement or plan of
merger or consolidation for such transaction (the “Mcrger Agreement™) provides that the
consideration payable to the shareholders of the Corporation shall be allocated among the
holders of capital stock of the Corporation in accordance with Subsections 2.1 and 2.2,

(®)  Inthe cvent of a Decined Liguidetion Event referred
to in Subsegtion 2.3.1(aXid) or 2.3.1(b), if the Corporation doee not ctiect a dissolution of the
Corporation under the Business Corporation Act within Y0 days after such Deemed Liquidation
Event, them (i) the Corporation shail send 2 written notice to each holder of Series A Preferred
Stock no later than the 90th day afier the Deemed Liquidation Event advising such holders of
their :ight (and (he reuirerignis o fie met o secure such ﬁght} pursuant to the terms of the
[ullowing glause (ii) to requirc the redemption of such sharcs of Serics A Preferred Stock, and
(i3} if the holders of at least sixty-five percent (65%) of the then outstanding shares of Series A
Preferecd Stock so roquest in a written instrument delivered to the Corporation not later than 120
days after such Leemed Liquidation Event, the Comporation shall use the consideration received
by the Carporation for such Deemed Liquidation Event (net of any retained liabilities sssociated
with the asscts sold or Inteltecmal praperty Heensed, as determined in good Faith by the Board of
Directors of the Corpuration), wgether willy any other assets of the Comporation available for
distribution 10 its sharehnlders (the “Available Proceeds™), to the cxtent logally available
therefor, on the 150th day aficr such Deomed Liquidation Event, to redeem all outstanding shares
of Serics A Preferred Stock at a price per shate equal to the Series A Liquidatiom Amounrt,
Notwithstanding the foregoing, in the event of a redemption pursuant to the preceding sentence,
if the Available Proceeds are not sufficient 10 redeem all owtslanding shares of Series A Prefeired
Stock, the Corporation shall redeem # pro it portion ol each holder’s shares of Series A
Preferred Stock (o (e fullest extent of such Availahle Proceeds, based on the respective amounts
which would atherwise be payable in tespect of the sharcs to be redecmed it the Available
Procoeds were sufficicnt to redcom all such shares, and shall redeem the remaining shares to
bave boen redeemed a8 soon os practicable after the Corporation has funds legally aveilable
therefor. Prior to the distribution or redemption provided for in this Subsection 2.3.2(b), the
Corporation shall not expend or dissipate the comwidersiion reeeived fur such Dreviued
Fingidalion Rvent, except W discharge expenses incurred in connection with such Deemed
Liguidation Event or in the ordinary course of business.

233 Amount Deemed Paid or Distributed.  IF the amot
deamad pafd or distrihoted under (s Subsection 2.3.5 is made in property other than in cash, the
value uf such distribution shall be the fair market value of such property, determincd as follows:

(@)  Fur securities uot subject to investment letters or
gther similar restrictions on free marketability,

(i) if traded on a securities exchange, the value
shall be deemed to be the average of the closing
pricss of the gecurities on such exchange or

10136926v5 Page Sof21
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market over the 30-Isy periud ending three days
prior tw the closing of sih ansaction;

(i) if actively traded over-the-counter, the value
shall be desmed 1o be the average of (he vlosing
bid prices vver the 30«lay perind ending threz
days prior to the closing of such transaction; or

(iif) if there is no aclive public ke, the vale
shatl be (e fair maket valus thersof, as
determined in good faith by the Boerd of
Directors of the Corporation.

by  The method of valustion ol secwities subject to
invesimend letiers on ather similar restrictions on free marketability (other than restrictions
arising solcly by virtue of a sharcholder’s status a3 an offiliate or former affiliate) shali take into
account an appropriste discount (a5 determined in pood faitlt by the Hoard of Directors of the
Corporation) from the market valve as determingd purguant 1o clause (a) above so as 1o reflect
the approximate fair market value theteof.

2.3.4. Allocation of _Escrow. In the event of a Deemed
Liquidation ¥vent pursuant to Subsection 2.3 1(a)(i), if any pottion of the consideration payable
to the shareholders of the Corporation is placed into escrow and/or is payable Lo the sharehobders
of the Cerporation subject to contingencics, (he Merger Aprernent shall provide that (a) the
portion of such vonsiderzlion thal is uot placed in sscrow and not subject to any contingencios
(the “Initial Consideration”} shall be allocatcd among the holdets of copital stock of the
Corporution in accordance with Subsections 2.1 and 2.3 as if the Initial Consideration were the
only coneideration payable in connection with such Deemed Liquidation Event and (b) any
additional congsideralion which becomes payable to the shareholders of the Copondion upon
release from escrow or salisfuclivn of watingencies shall be allocated among the holders of
capital stock of fhe Corporation in accordance with Subscerions 2.1 and 2.2 ofter taking into
account the previous payment of the Initial Consideration &5 part of the same transaction.

3 Voting,

3.1  General, On any matter presenied {o (he shureholiles of the
Corporatien for their netivn or cousideration at any meeting of sharcholders of the Corparation
{or by wiilten consent of sharcholders i licu of meeting), ¢ach holder of outstanding sharcs of
Scrics A Prefemred Stock shall be entitled to cast the number of votes equal to the pumber of
whole sharcs of Common Stock into which the shares of Series A Prefarred Stock held by such
holder are convertible as of the record date for determining shareholders entitled 10 vote on such
matter. Except as provided by law or by the other provisions of the Ariicles of Wicorporativn,
holders of Series A Preferred Stnck shall vate together with te hwldes of Contnon Stock as a
single class,

32  Elxdlive ofDitgstors. The holders of record of the shares of Scrics
A Preferred Stock, exclusively and a3 o acparale class, shall be entitlad to slect one (1) director
of the Corporation (the "Series A Director”') and the holders of record of the sharas of Common
Stock, excfusively and as u seperate class, shall be entitled o elect six (6) ditertars nf the

1033692678 Page 6 of 21
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Carporation. Any director clectod a3 provided in the preceding sentence may be removed
without cansc by, and only by, the affirmative vote of the holders of the ghares of the class or
series of capital stock entitled to elect such director or directors, given either a1 a specil meeling
of such shareholders duly called for that purpose or prrsiiant (o a writlen vonseot of shareholders,
If the holders ol shaves uf Sesies A Preferred Stock or Commen Stock, as the casc may be, foil to
elect 2 sofficicot number of dircetors to fill all direetorships for which they are entifted to elect
directors, voting cxclusively and a5 o separate class, purcuant to the first semtence of this
Subsection 3.2, then any directorship not so filled shall remain vacant until such time as (he
bolders of the Series A Preferred Stock or Common Stock, as the case may be, elect 2 persan
fitt such directorship by vote or written consenl in licu of u mesting; and no such directorship
may be filled by sharehoiders of the Cuipoation other than by the sharcholders of the
Comuorativm Lhat are entitled 1o elect a person to §it] such directorship, voling cxchwively and as o
separate class, The bolders of record of the shares of Common Stock and of any other class ot
series of voting stock (including the Series A Preferred Stock), exehasively and voting together
as a single class, shall be emtitled to clect the balance of the lolu] nuraber o dimcion of Uk
Corporaticm, At any mecling held fire the pupose of electing a director, the presence in person
ur by prosy of the halders of a majerity of the outstanding sharcs of the class or seriss entitied to
clect suck dircetor shall constitute a quorum for the purpose of electing such director. Except as
otherwisc provided in this Subsection 3.2, a vacancy in any directorship filled by the hoiders of
any clasg or geries shall be filled only by vote or written consent in llen of a meeting of the
holders of such class or series or by any remaining director or direcinms elecied by the hulders of
such class or series pursuant i this Subsection 3.2. The rights of the holders of the Scrics A
Pieivred Stk nnder the first sentence of this Subscction 3.2 shell continue so long as there are
Series A Preferred Stock ouistanding.

33 Series A Prefered Stock Protective Provisiony. At amy time when
shares of Seres A Preferred Stock arc outstanding, the Corporation shell not, either directly or

indirectly by amcndment, merger, consolidation or otherwise, do any of the following without (in
addition to any othier vote required by law or the Articles of Incorporation) the writien consent or
affirmative vote of the holders of at least sixty-five percent (65%) of the then oustanding shares
of Series A Praferced Stock, ghven in writing nr by vote a1 meeting, conscoling vr voling (as the
cust: ty he) separately as a class:

"33.1. tguidate, dissolve ur wind-up Qe Tusiness and affaiss of
the Corpivation, effect any merger or consolidation or any ather Deemed Liquidation Event, or
consent to any of the foregoing;

332 awend, alter or repeal any pravision of the Articles of
fcwrpomtion or Bylaws of the Corporation in a manner that adverscly affcets the powers,
preferences or rights of the Series A Preforred Stock, including without limitation, the provisions
rclating to the Series A Director,;

3.3.3. create, or authorize the croation of, or issuc any additional
class or series of capital stock unless the same ranks junior to the Series A Preferred Stock with
respect to the dismibmion of assers on the liquidation, dissohution or winding up of the
Curpuwation, he payment of dividends and rights of redemption, or increase the authorized
number of sharss of Series A Preferred Stock or increase the authorized number of shores of eny
sdditional ¢class or series of capital stook unless the same ranks junior to the Series A Preferred

HO13692005 Page 7 of 1L
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Stuck with respest to the distribution of asscts on the liquidation, dissolution or winding up of
the Corpotation, the payment ot dividends and rights of redemption;

334 1) reclassily, alter or emend any existing secwrity of the
Corporation that is pari passu with the Senica A Preforred Stock in respest of the distribution of
nssets on the haqwdation, dissolution or winding up of the Corporation, the payment of dividends
or rights of redemprion, if such reclascification, alteration ot amendment would render such gther
security senior iv ibe Senies A Preferred Sinck in respect of any such right, proferemes or
privilege, vr (i) reclassify, alter or anend any existing scourity of the Corporation that is junier
W the Series A Preferred Stoek in respect of the distribution of assets on the liquidation,
disselutien or winding up of the Corporation, the payment of dividends er rights of redemption,
if such reclassiticobon, alteration or amendment would render such other security senior w or
pon passu with the Series A Preferred Stock in respect of any such right, preference or privilege;

4.3.5. purchase or redeem (or permit any subsidiary (o purghase
or redeem) or pay ot declare any dividend or make any distribinion on, any shares of capil
stock of the Corporation other than (i} redemptions of or dividends w distibutions on the
Series A Preferred Swick as expressly wuthorized herein, (i) dividends or other distributions
payahle an the Common Stock solely in the form of additional sheres of Commeon Stoek,
(iii) ropurchases of stock from former employees, officers, directors, consultants ot other persons
whe porfarmed services for the Corporation or any subsidiary o connection with the cessation of
Such employment or service at the lower of the original purchase price or the then-current fuir
market vatue thereof, or {Iv) as approved by the Board of Directory, including (he approval of the
Series A Director;

3.3.6, create, or authorize the crestion of, or issug, ur authonize
the issuance of any deht securily, or pennil any subsidiay t take any such action with respect to
any dehl securily, il the aggregale indebtedness of the Corperation and its subsidiancs for
borrowed money following such action would oxceed long-term debt, inciuding all lines of
orgdit, on the balance sheet of the Corporation on the date of filing of these Amended and
Restated Articler of Incomoration with the Secretary of State of the State of Florida, other thun
equipment leases or bank lines of credit, ynless such debt security has received fhe prive apyraval
of the Board of Direciors, includiog the apprival of the Seiies A Dicector;

3.3.7. creaie, or hold capital stock in, any subsidisry thal is me
wholly cwned (either direcily or through one or i other subsidiasies) by the Corporation, or
seell, transfer or othecwise dispose of any capital stock of any direct o indirect subsidiary of the
Couporation, or pernit any direct or indirect subsidiary to scil, foasc, {ransfir, cxclusively licende
or otherwise dispesc (in a singlc tramsaction or scrics of related transactions) of all ar
subsiantially all of the assets of such subsidiary; or

338, ineressc or decrense the authorized number of directors
constituting the Board of Directors.

4, Optional Conversion.
The holders of the Serics A Preferrod Stock shall have conversion rights as follows (the
“Conversion Rights™):

I0§36826vS Pape ¥ of 21
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4.] Rifht 1o Convert.

4.1.1. Conversion Ratio, Hach share of Series A Preferred Stock
shall be convertible, ot the option of the holder thereof, at sny time and from time (u lime, and
without the payment of additional ¢onsideration by the holder (hersul, irder such number of fully
paid and nonassessable shares of Comrpun Slock as is determined by dividing the Serica A
Originat Issue Price by the Seiies A Conversion Price (as defined below) i effect at the time of
conversion  The “Series A Conversion Prict” shall initially be equal 10 $0.84. Such initial
Series A Conversion Price, and the rate at which sharee of Series A Preferred Stock may be
converted into sharcs of Commaon Stock, shall be subject to adjustment as provided below.

4.1.2. Tcrmination ot Conversion Rights, In the event of a
liquidation, dissolution or winding up of the Corporation or & Deemed Liquidation Event, the
Conversion Rights shall terminate at the cloge of business on the last full day preceding the date
fixed for the payment of any such amounts distributahle on such cvent o the oldess of Series A
Preferred Stock

4.2 Eractions]l Shares. No fractional shares of Comman Slock slrall be
issued upon conversion of the Series A Preferred Stock. Tn lieu of any Havtivnal shares ta which
the holder would otherwise be entitled, the Corporation shall pay cash cqual to such fraction
mulliplicd Ly e fair market vaiue of a share of Coromon Stock na determined in good tarth by
the Roard of Directors of the Corporation. Whether or not tractjonal shares would be issugble
upon such conversion sholl be determined on the bssia of the wotal number of shares of Series A
Preterred Stock the holder is at the time converting into Common Slock. and ihe appregate
number of shareg of Common Stock issuable wpon suvh cunversion,

43  Moeachanics of Conversion.

4.3.1. HNotice of Conversion. In order for a holder of Series A
Preferred Stock to voluntarily convert shares of Series A Preferred Swck into shares of Common
Stock, such holder shall currendet the certificate or certificates for such shares ol Serss A
Preferred Stock {at, if euch registered holder alleges that such certificate has bexu Just, sinlen ar
destroyed, a lost eentificate affidavit and agrecment reasunably acceptable to the Corporation to
ingenmify the Compunition agaiust agy cleim that may be made against the Corpomlion on
account of the allegsd loss, theft or destruction of such certificote), ot the office of the transfer
agent for the Scries A Preferred Stock (or at the principal office of the Corporation if the
Corporation erves as its own transfer agent), together with written notice that such holdur elecis
to convert all or any number of the shares of the Serias A Preferred Stk represented by such
certificate or certificates und, il applicahle, any event on which such conversion is contingent.
Suck notice shall state such holder’s name or the names of the nominces in which such holder
wishes the certificate or certificatoy for shares of Common $tock fo be wssued, If required by the
Corporation, certificates surrendered for converston shall be endorsed or ascompanied by a
written mstrument or instruments of transfer, in form satisfaciory 10 the Comoration, duly
executed by the registered holiler or his, her or its atterney duly authorized in writing, The closo
of lnwiness an the date of seceipt by the trenstor agent (or by the Corporation if the Corporation
serves a4 its own tranator agent) of such certificates {or lost certificate affidavit and agreemant)
and notice shail be the time of conversion (the “Conversion Time™), and the sharee of Commun
Stock issuable upon conversion of the shares represented by such verlificats shall he deemed to
he oustading of reeord as of such daw, The Corporation shall, as soon as precticeble after the

101369265 Page9of2l
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Consersion Time, (i) issuc and deliver to such holder of Series A Preferred Stock, or tu his, her
or its nominces, & certificate or certificates for the mumber of full shures of Common Stock
iasuablc upon such conversion in aceordance with the prsvisions hereof and a certificate for the
number (if any) of the sharex of Series A Preforred Stack represonted by the surrendersd
certificawe that were not converted inte Comtnon Stock, (i) pay in cash such amount as provided
in Subseetian 4.2 i Lieu of any trastion of a share of Common Stock otherwise issusble upon
such conversion and (iii) pay all declared but wnpaid dividends on the shures of Seijes A
Preferred Stock converted.

4,3.2. Rcsgrvation of Shares. The Corporation shall at all times
when the Series A Profomed Stock shall be outstanding, reserve and keep available vul of ity
authotized but unissued capital stock, for the purpose of effecting the convenion of the Serics A
Proterred Stock, such aumber of its duly awtharized shares of Cosnun Stock as shall from time
10 rime be sufficien! 1o effect the couversion of all outstanding Serica A Preferred Stock; and it'ad
auy (i the munber of authorized but unissued shores of Common Stock shall not be sufficient
to cffect the conversion of all then outstanding shares of the Series A Preferred Stock, the
Corporation shell take such corporate action 28 may be necessary lo incrense its anthorized but
unissued shares of Comumon Stock to such number of shures us shall he sufficient for soch
purposes, inclyding, withowr Hmitation, engmging in bext offorts to obtain the requisite
shareholder approval of any ntcessary amendment to the Articles of Incorporation. Before
teking any action which would cause an adjusiment reducing the Series A Conversion Price
heduw the then par value of the shares of Common Stock issuable upon conversion of the Series
A Proferred Stock. the Corporntion will take any corporate action which may, in the opinion of
its counsel, be necessary it order that the Corporation may validly und lepally issne fully paid
and notassessable shares of Common Stack at such adjusted Scrics A Conversion I'rice,

13.3. Effect of Conversion. All shares of Series A Prafernad
Stock which sball have been surrendered for conversion as hersin provided shall no jonger be
desmed 10 be outstanding snd all rights with rxpeut (o such sharcs shall immediately ccasc and
terminate at the Conversion Time, except only the ripht of the halders thereof to0 receive shares
of Conynon Stk in exchange therefor, to receive payment in lisu of any fraction of a share
otherwise issuable upon such conversion 3 provided m Subsection 4.2 and o receive payment
of any dividends declared but unpaid thereon. Any shares of Series A Prefemed Suxck so
convertad shall be retired and cancelled and may nol be reissuexd as shares of such series, and the
Cotporation may theresfler luke yuh appropiiate action (without the nced for sharcholder action)
as may be oecessany o reduce the authorized number of shares of Series A Prefarred Stock
accordingly.

. 434, No Further Adipstment Upon any such conversion, no
adjustiment w the Series A Conversien Price sball be made for any declared but unpaid dividends

on the Series A Preferrod Stock aurrendered for conversion or on the Commen Stock delivered
upon Conversion.

4.3.5. loxps. ‘Lhe Corporation shall pay sy apd all issue and
other similar taxes that may be payable in respect of any issusnce ur delivery of shaes nf
Common Stock upon conversion of shares of Serics A Prefinient Stick pursuant to this Seciion 4.
The Corporation shall nat, however, be 1equised to pay any tax which may bo payable in respect
of any traosfer involved in the issuance and delivery of shares of Common Stock in a name other
than that in which the shaves of Series A Preferred Stock £0 converted were registered, and no
10136326v5 Page 10 0f 21
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such issuance or delivery shall be made unless and until the person or entity requesting such
issuance has paid to the Corporation the amount of amy such tax m has established, to the
satisfaction of the Corporation, that such tax bus been paid.

44 Adpstments to Series A Conversion Price for Dilnting Tusues.

441, Specinl Definitions. For purposes of this Article Fourth,
the follewing definitions shall apply:

(a)  “Option” shall mecan rights, options or watrants to
suhacerihe for, purchase or otherwise scquire Common Stock or Convertible Securities.

(h}  “Series A Original Issue Date” shall mean the date
on which Ihe firat share of Series A Prefersed Stock was issued.

()  “Convertible Securities™ shall mcan any evidencea
of indebtedneny, sharey v vihes seenritics directly or indircetly convertible into or exchangsable
for Cutrmun Stock, but excluding Options,

(dy  “Additional Shares of Common Stock” shall
mean all shares of Couunun Stk issued {or, pursuant to Sybscction 4.4.3 below, deemed to be
issued) Ly the Corporation after the Serics A Original Issue Date, other than (1) the following
shares of Common Stock and (2) shares of Comumon Stock deemed istued pursuept to the
tollowing Uptions and Convertible Securities (clauses (1) and (2), colleciively, “Fxwmpted
Securities™):

(i} shares of Common Stock, Oplions or
Convertible Securitivs issued ys u dividend or
distribution on Series A Prefeired Stock;

(ti)shares of Common Stock, Opilons or
Convertible Securities fssued by rewson of &
dividend, stock  spht, . splitap  or ' other
distribution on shares of Common Stock that is
vovered by Subsection 4.5, 1.6, 1.7 or 4.8,

(iiihaies of Commen Stock or Options issucd to
cmployees or dircctors of, or consultants or
advisors to, the Corporation or any of its
subgidiaries pursuant to & plan, agreement or
artangement approved by the Baard of Thirectors
of the Comporation, including (e Seies A
Dircuion;

(iv)shares  of Cuwnon  Stogk, Options or
Convertible  Securitics issucd to  banks,
cquipment leasars or other financial inetitutions
or to real property l23sors, pursuant to a debt
financing, squipment leasing, or rewl property

1013092605 Page 11 of 2] )
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Teasiny transaction approved by the Board of
Dircctors of the Corporation, including the
Senies A Director;

(v) shaes of Commeon Stock, Options or
Convertible Securities issued to supphiers or
third party sarvice providers in connection with
the provision of goods or services pursuant Lo
transactions approved Ly the Roard of Dircctors
of the Corpwmation, including the Scrics A
Dhector: or

(viJshares of Common Swek w  Convertible
Securilivs acivally issued upen the excreise of
Options or shares of Commen Stock actually
issucd upon the convarsion or eXchange of
Convertible Securities, in each cage provided
such isguance is pursant w the temms of such
Option or Convertible Seturity

44.2. No Adjustment of Series A Copversion Price.  No

adjustment in the Series A Conversion Price shall be made as the result of the issuance or
decmed issuanco of Additional $hares of Common Stock it the Corporation receives written
notice from the holders of ar least sixry-five parcem (65%) ol Hie then outstamding shares of
Series A Preferred Stock agreeing that no such adjustiment shall be made as the reault of the
issuance or deemed issuance of such Additional Shares of Common Stock.

4.4.3. Deemed Bssue of Additiopal 81aces of Common Stock.

(a}  If the Corporation at any time or from time Lo linse
after the Seriesc A Uriginal fssue Date shall issue apy Options or Couvectible Sccurities
(excluding Uptions or Convertible Secarities which are themselves Exempted Securitics) or shall
fix a record date for the determinavion of holders of any class of scourities entitled 1o roosive any
such Oprions or Conventible Securities, then the maximum number of shares of Common Stock
(as sct forth in the instrument relating thereto, assuming the satisfaction of any conditions to
exercisability, convertibility or exchangeability but withowt regard to any provision conluinel
therein for 8 subsequent adjustment of such number) issuable upon the exercise of such Options
or, in the case of Convertible Securities and Oplions therefin, the conversion or exchange of such
Convertible Securities, shall be devrned 1o Ins Additional Shares of Common Stock issued a3 of
the time of such issie 1, in case such 2 record datc shall have been fixed, as of the close of
business on sach record date.

(W)  If the temms of any Option or Convertibla Sacurity,
the irsuance of which resuited in an adjustment to the Series A Conversion Price pursuant to the
terths of Subsaction 4.4.4, are revised a5 a result of ah amendment to such lenns o any other
adjustment purcuant to the provisions of such Option v Conventihle Security (but cxcluding
automatic adjustents to such tens porsnant to anti-dilution or similsr provisions of such
Option or Cunvertills Security) to provide for cither (1) any increase or decrease in the pumber
of sharcs of Common Stock iasuable upon the exercise, convergion and/or exchange of any sach
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Onpiion w Convertible Security or (2} ony increase or decrease in the consideration payuble w the
Carporation upon such cxercise, conversion snd/or exchange, then, elfeviive upon such increase
or deercase becoming effective, the Serles A Conversion Price coniputed upon the original issus
of such Option or Convertible Security (» upon fhe oogurrence of a record date with respect
thereto) shail he readjinited W such Serics A Cotiversion Price as would have obteined bad such
revised terms boen in cffcet upon the original date of issuance of such Option or Convertihle
Seourity. Notwithstanding the foregoing, no readjusiment pursuant to this clanse (b) shall bave
the ciicet of increasing the Series A Conversion Price to an smoum which cxceeds the lower of
(i} the Series A Conversion Price in effect immediatcly pits 1o the original adjustment madc o3 n
result of the iseuance of such Opiion or Cunvertible Security, ar (i) the Scrica A Conversion
Price that would have resulka) fiom any issuances of Additional Sharea of Commen Stock (other
than deemed issuaices of Additional Sharcs of Common Stook as a result of the iszuanee of such
Option or Convertible Socurity) between the origingl adjustment date and such readjustinent
date.

{e}  If the terms of any Option or Convertihlz Scuurily
(cxeluding Options or Convertible Securities which are themselves Exempled Swcurities), the
issuance of which did not result in an adjustmeny to the Series A Conversion Price pursuant to
the lerms of Subsection 4.4.4 (either because: the consideration per share {determined pursuant to
Subsection 4.4.5) af the Adifitional Shares of Common Stock subject thereto was equai to or
greater thun (he Series A Conversion Trice then in ettoct, or because such Option or Convertible
Sccwity was issued beforc the Senea A Uriginnl Issue Date), are reviged after the Saries A
Original lssuc Date a3 o result of an amendment 1o such terms or any other adjustment pursuant
to the provisions of such Option or Convertible Securily (bt excluding sutomatic adjustments to
such 1erms pursuant m ami-tiiulion ur similar provisions of such Option or Convertible Security)
to pravide for eilhicr {1} any incizasc in the awmber of shares of Common Stock isguable upon
the exercise, conversion or exchange of any such Uptien or Conventible Security or (2) any
decrcasc i the consideration payable to the Clorporation vpon such exerciss, conversion or
cxchange, then suck Option or Convertible Security, as so smended ar adjusted, and the
Additicnal Shares of Coramon Stock subject (heretn (determined in the manner provided in
Subseetion 4.4.3(3) shall be deetned 10 hisve heen issued effactive upon such ineroase or decrease
becoming effeciive.

(&) WUpon the expiration of tormination of eay
unexerrised Oplion or wiconverted or unexchanged Convertible Security (or portion thereof)
whichi resulted (cither wpan its original issuance or upon o revision of its lerms) in an adjustment
1o the Serics A Conversion Price pursuant to the terms of Subsection 444, the Series A
Conversion Price shall be readjusted 10 such Serles A Conversion Price ax would bave obtained
had such Option or Convertibie Security (or portinn therenf) never been issued,

{e}  If the pumber of shares of Common Sinck ixsusble
upon the exercise, conversion and/or exchange of iy Option or Convertible Security, or the
consideration paysbir 11 fle: Corporation upon such exercisc, conversion andlor exchange, ia
calcnlable at the time such Option or Convertible Security is issued or amended but is subject o
sdiustment based upon subsequent events, any adjustment to the Series A Coaversion Price
provided for in this Subgection 4.4.3 shall be effacted at the (ime of such ssuance or amendment
based on such number of shares or amount of cunsideratinn without regard to any provisions tor
stihsaquent adjusimenls (und any subsequent adjustments shall be treated as provided in clauses
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(b) and (e) of this Subscction 4.4.3), If the number of ghates of Comrnun Stack issuable upon
the excreise, conversion ond/or exchange of any Option o Convertible Security, or the
considomation payable to the Corporation upon such exercise, convérsion and/or exchanga,
cannot be caleulated at all at the ime such Option or Convertible Scourity is issued or amended,
any adjusiment to lhe Scrics A Comversion Drice that would result under the terms of his
Subsecrirm 4.4.3 at the time of such issusnce or amendmaent shall instead be effecred sl the fiine
snch number of shares end/or amount of comsiderstion is first calonlabie (evon if subject 0
subscquent adjustments), assuming for parposes of caloulating such adjustiment to the Scrics A
Conversion Price that such issnance or amendment ok place at the tme such calculation can
first be made.

4.44. Adjustment of Series A Conversion Price Upon Issuance of

Additional Shares of Common Stock. In 1he event the Corporation shall et any time after the
Series A Original Issue Nute issue Additional Sharcs of Common Stock (including Additional
Shares of Comwnen Stock docmed to be issued purswant o Subsaction 4.4.3), withemt
consideration or for a consideration per shars less than the Serfes A Conversion Price in effect
inmediately prior to such issue, then the Series A Cuouversive Price shall be reduced,
concurrently with such issue, to a price {calculuted (u (he nearest one-hundredth of a cent)
dstermitiied in accordence with the following farmula:

CP,=CP* (A+B)=(A+C).
Far purpuses of the forsgoing formula, the following definisions shall apply:

{a)  “CD;” shall mean the Seties A Convergion Price in
effect immedislely afier such issue of Additional Shares of Common Stock

(b)  “CPy” shall mean the Serica A Conversion Price in
effect immiediately prinr to such issue of Additional Sharcs of Common Stack;

(& “A" shall mean the number of sharcs of Commeon
Stock ouwtstanding imnediately prior to such issu¢ of Additional Shares of Common Stock
{trealing for this purpose as ouistanding all shares of Common Stock issuable upon exercise of
Options  outstanding immediately prior 1o such issue or upon conversion or oxchange of
Convertible Seeurities {including the Series A Prefermed Stock) amstanding (assuming caereise
of ugy outstanding Options therefor) immedialoly pnior ta such issue);

(dy *“B” thall mean the number yf shares of Common
Stock that would have been izsued if such Additional Shares of Curnneon Stock had been fagued
ol o price per share equal to CPy (determined by dividing the aggregate considoration recerved by
the Corporation in respect of suck issue hy CPy); and

{=) “C™ shall imean the mumber of such Additional
Shares of Cammon Stnck issued fu such transaction,

¢4.5. Deiconimtim_of Consideration. For putposes of this
Subsection 4 4, the considenition 1eceived by the Corporation for the issue of any Additional

Shares of Common Stock shall be computed as follows:
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(oj  Cash and Propenty: Such corwirleration shatl:

(i) insofer ns # consists of cash, be computed a1 the
agerepale amount of cash recciveal hy the
Corporation, excluding amoumts paid or payable
[or sacerned interest;

(i) insofar ag it consists of prupesty other than cash,
be computed ut Qi fair market value theroof at
the moe of such issus, as determined i good
faith Dy the Doard of Directors of the
Corporation: and

(if)in e event Additional Shares of Common
Stock are issucd fogether with other shares or
seeuritics or ather asssts of the Corporation for
conmideration  which covers both, he the
proportion of such consideratiom o received,
computed as provided i glagses (1) and (i)
shove, as determined in good faith by the Board
of Directors of the Corporation.

| (ty Options _wnd _Convertible  Securitics, The

consideration per share received by the Corpmatinn for Additional Shares of Commen Stock
deemed to have been fssued pursmant to Subsection 4.4.3, «elating to Options and Convertible
Securities, shall be determined by dividing the total smount, if any, received or receivable by (he
Corporation as consideration for the issus of such Options or Convertible Secumilics, plus the
minimum aggregate amount of additional consideration (as set forth in the justoments relating
thereto, without reperd to any provision contalned rherein for a subsequent adjustment of such
cunsideration) payable to the Carporatinn npon [ sxeicise of such Cptiona or the conversion or
exchange of such Convertible Securities, ur iu the case of Options for Convettible Securities, the
exercise of such Optionx fir Couvertible Securitics and the conversion or exchange of such
Convertible Sccurities, by

@) the maximum number of shares of Cemmon
Stock (as set forth in the instruments Telating
thereto, without regard 1 any provision
contained therein for u suhseyuent adjustment of
such wumber) issuable wpon the cxereisc of such
Options ot the conversion or exchangs of such
Cemventible Sccurities, or in the case of Oplions
for Convertible Securities, the exercise of such
Optiong  for s Conveniible  Secmilies and the
vonversiey o exchange of such Converlible
Securilics,

‘ 4,46, Multiple Closing Prates. In the svent the Corporation shall
issu¢ on mor¢ than one date Additonal Shares of Comimon Stock that ere a part of one
ransnetinng vr s setics of related transactions and that would result in an adjustment 10 the Series
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A Conversion Price putsuant o the termay of Sihsection 44,4, and such issuance dates pcour
within a period of na more than 180 days from the first such issuance to the final such issuance,
then, upon the final such issuance, the Serics A Conversion Price shall be readjusted to give
effect to ull such issuances as it thoy occurred on the dare of the first wuch jssuence (and without
piving offect to any addstionnl sdjustments a8 2 result of sny sueh subsequent issuances within

such period),

4.5  Adjustment for Stock Splitg and Combinations. [ the Corporation
shall at auy time or from time to time nfter the Series A Original lisue Dule effect a subdivision
of the outstanding Common Stock, the Series A Conversion Price in effect immediately before
that subdivision shall be proportionately decrensed s that the number of shares of Common
Stock issuable on conversion of euch sluue of such series shall be incrensed in proportion to such
increase in the agyrepuic vumber of shares of Commen Stock outstanding. If the Carporatiun
shall at any timc or from tims to time after the Series A Original Tasue Daute combine the
outstanding shares of Common Stock, the Series A Conversion Piice in offect immediatoly
bofore the combination shall be proportionataly inurcased so that the number of shares of
Common Siock issuable on conversion of cach share of such serigs shall be decrzaged in
propertion to such decreass in the aggregate number of shares of Common Stock outstanding.
Any adfustment under this subsection shall become effuctive at the close of business on the date
the sulnlivizion or combinstion becomes affective,

46  Adnshpept for Cortain Dividends and Distributions. In the event
the Curpination at any time or from time to time after the Series A Original Issus Date shall
make or issug, or fix & record date for the determination of holders uf Common Stock entitled to
reccive, a dividend or other distribution payable on the Comman Stock in additional shares of
Common Stock, then and in each such event ihe: Series A Canversion Price in cffect immadistety
befere such event chall be decreased us uf the time of such issuance or, in the event such a record
date shall have been fixed, a8 of the close of business on such record date, by muliiplying the
Series A Conversiun Price then in effect by a fraction:

_ (1) the numerator of which shall be the tota! number of shares
of Common Stk issued and outstanding immecdiately prior to the time of such issuance or the
close of business on such record date, and

(2)  the depominator of which shall be the total number of
shares of Common Stock issucd and outstanding immediately prior to the time of such issuance
or the ¢lose of busincss on such record date plus the number of shares of Commun Stock issuable
in payment of such dividend or distribution,

Nuiwithstanding the foregoing, (a) if such racord date shall have been fixed and such dividend is
not fully paid or if such distribution is not fully made on the date fixed therefur, the Series A
Conversion Price shall be recomputed accordingly as of the close of business on such record date
and thereafier the Series A Conversion Price shall be adjusted pursuant to this subsection ag of
the lime ufl actual payment of such dividenda or distributions; and (b) that no such adjustment
shall he made if the holders of Series A Preferred Stock simultaneusly raeive a dividend or
other distribution of shares of Common Stock in 2 nwaber wgual to the number of sharca of
Common Stock as they would have reccived if all vutatanding shares of Scrics A Preferred Stock
fiad been converted it Cummoou Stock on the date of such svent.
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4.4  Adjustments for Other Dividends and Disiributions. In the avent

the Corporation at any time or from time (o tinie after the Scrics A Oripinal Issue Dale shall
make or isswe, or fix a record dale: fin the determination of holders of Common Stock entitled 10
receive, 8 dividend o other distribution payable in securities of the Corporation (ullkr than a
distributinn oof shares of Common Stock in respect of oursianding shures of Conmen Stock) or in
othet property and the provisions of Section 1 do not apply (o such dividend or distribution, then,
and in cach such event, provision shall be made so (har the holders of the Series A Preforred
Steek shall receive upon conversion (hereof, in addition to the number of shares of Common
Stock receivable thereupon, the kind aed amount of sccuritics of the Cotporation, cash or other
property which they would have been entitled to receive had the Series A Preferred Slovk bwen
converterd inlo Common Stock on tho date of such event and had they thereufler, during the
period from the date of such event to and including the conversion dale, retained such securitics
reccivable by them as aforesaid during such perind, giving application to all adjustments colled
for during such period under this Sextion 4 with respect to the rights of the holders of the Series
A Preferred Stock; pruvided, however, that ne such provision shall be made if the holders of
Series A Profurred Stock receive, simultaneously wath the distribution 1o the holders of Canmmuon
Sk, a dividend or other distribution of guch securities, cash or other pmyperty in an amaunt
cqual 10 the amount of such securities, cash ot other property us they would bave rcecived if all
outstanding shares of Series A Preferred Swock had been converted into Common Stock on the
date of such event. '

48  Adipstment for Merger ur Rewpanization, gt Subject to the

provisions of Subsection 2.3, if there shall nccur any reorgapization, recopitalization,
reclagsification, consolidnlion o mwerger involving the Corporation in which the Comruon Stock
(but not the Series A Preferred Stock) is converted into or exchanged for securitiey, cush ur uther
property (other than & twapsaction covered by Subsections 4.4, 4.6 or 4.7), then, following any
such reorganization, rocapitolization, reclassification, consolidativn or merger, cach sharc of
Serics A Preferred Stock shall thereafter be convertibte in licu of the Commeon Stock into which
it wags convertible prier 1o such event imip the kind and amount of sccuritics, cash or other
property which a holder of the number of sharcs of Common Stock of the Corporation {ssuable
upon conversivn of one share of Scrics A Preferred Stock immediately prior to such
repanization, trecapitalization, reclassification, consolidation or merger would have beea
entitled fo reecive pursuant to such wansaction; and, in such cass, approprists adjustment (as
determined in good faith by the Board ol Nirectens of the Corporation) shall be mada in the
application of the provisions in (his Section 4 with respect to the rights and interests thereafter of
the holders of the Seiics A Prefered Stock, to the end that the provisions et forth in this Section
4 (imcluding provisions with respect to changes in and other adjustments of the Sexies A
Cunveision Price) shall thercatier be applicable, as nearly ag reasonably may be, in selation to
any securifics or other proparty thereafter deliverable upon the conversion of the Scrics A
Pretotred Stock.

49  Certificate as w_Adjustments. Upon 1he occurrence of cach

adfusiment or reacdjustment of the Series A Conversion Price pursnant fo this Secton 4, the
Corparation ar its expene shall, as prompily as rcasonably practicable but in any event not later
than ken (10) days thereafier, compute such adjustment or readjustment in accordanue with the
ternts hereof and fumish to cach holder of Seties A Preferred Stock a certifiate setting forth
such adjustment or readjustment (Including the kind and amuwmt of sccurities, cash or other
propenty into which the Serles A Praferred Siock is converiibie) and showing in deteil the focts
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upan which such adjustment or readjustment is bascd.  The Corporation shall, as promptly as
reasomably practicable after the written request at any time of any holder of Series A Prefored
Stk (hut in any event not later than ten (1U) days thereafier), furnish or cause W be furnished to
such holder & certificate semting forth (i) the Series A Conversion Prive tren in offect, and (i1) the
number of shates of Common Stock and the amaunl, il any, of other securitics, cash or property
which then would be received upon (e conversion of Scrica A Preterred Stock.

4.10  Notce of Recard Dite. In the cvent;

{a} the Corporation shall take a record ol the holders of
its Commeon Stock (er other capital stock or sceurities at the time issuable upon conversion of the
Scrics A Preferred Stock) for the purpose of entitling o enabling them to receive any dividend or
other distribution, or 10 receive any right 1o subseribe for or purchase any shares of capital stock
of amy class or any other yexrities, or to receive any other security; or

ol any capital reorganization of the Corporation,
any reclaseification of the Commion Siuck of the Corporation, or any Deemed Liquidation Event;
or

(€ of he voluntary or involuntary dissolution,
Ligquidation or winding-up of the Curpueation, then, and in cach such case, the Corporation will
tend or cavse  be senl iy 1he hotders of the Serics A Preferred Stock a notice specifying, as the
case iy he, (i) the record date for such dividend, disiribudon or right, and the avvount and
character of such dividend, distribution or ripht, ot (if) the effewiive date on which such
reotganization, reclassification, congolidation, meruw, ©ansfer, dissolution, liquidation or
winding-up is proposed 1o 1ake place, and the Lime, if any s to be fixcd, as of which the holders
of record of Common Stock (or suvh nther capital stock or scauritica ot the timo igsuable upon
the conversion of the Suries A Prefered Stock) shall be entitled to ¢xchange their shares of
Comnmimn Stock (or such other capital stock or securities) for securities or other properiy
delivesable upon such rcorgamzation, reclassification, consolidaton, merger, transfer,
dissojution, Hquidation or winding-up, and the amount per share and charaster of suck exchange
applicable to the Series A Preferred Stock and the Counnon Stock. Such notice shall be sent ot
least ten (10) days prior 1o the recond dute o effective date for the cvent specified in such notice,

5. Mandatpry Conversion,

5.1  Trigger Events. Upon cither (3) the elosing of the sale ul shiares of
Common Stock to the public in a firm-commitment underwritien public offering pursuant to an
effective regietration statemnent under the Secnrities Act ol 1933, as mncnded, resubting i at lenst
$25,000,000.00 of gross proceeds to the Corporation or (B) the dats and time, or the ocowrence
of an evenl, specified hy vote or written consent of the halders of at least sixty-five percent
(65%) of the then outstanding shares of Series A Preferred Stock (the time of such closing ot the
datc and time specified or the time of the event specified in such vole or wiilten consent is
referred to hevein as the “Mandstory Convarsinn Time™), (i) all outstanding shares of Sorics A
Prefsrred Stock shall suloinutically be converted into sharcs of Common Stoek, at the then
effectve conversion rate and (i) such sharcs may not be reissued by the Corporstion.

32 Procedwal Requirements. All holders of record of shares of Series
A Preferra) Stk xlall be sent written notice of the Mondatory Conversion time and the place
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designated for mandulory conversion of all such shores of Series A Preferred Siock pursuant to
this Seeyon 5, Such notice need not be sent in advance of the occurrenve of the Mandatory
Conversion Time. Upon receipt of such notice, each holder «f shaies of Scres A Preferred Stock
shall surrender his, ber or fts cerificale or certificates for all such shares (or, if such holder
allegeg that such cerriffcan: has boen lost, stolen or destrayed, & lost certificate affidavit and
agreement rensuvahly acceptable to the Corporation lo indemnify the Corporation against uny
claime ffoel may be made sgamst the Corporation on account of the alleged loss, deefl or
iestraction of such certiticete) to the Corporation at the place designated i such notice, If s0
requited by the Corporation, centificates swrrendered fin conversion shall be endorsed or
apcompanied by written instrument or mstwments of transfer, in form sotistactory to the
Corporation, duly executed by the ragistered holder or by his, her or its attorncy duly authorized
m writing.  All rights with respect to the Series A Preferred Stock converted pumsuant to
Subsection 5.1, including the rights, if any, to receive notices and vote (wher than as a holder of
Common Steck), will terminate at the Mandatory Conversion Time (notwithstanding the tatlure
of the holder or holders thereof 1o surrender the cerlificates at or prior to such time), except only
the rights of the holders (hwienf, upon surender of their certificate or certificates (or lost
centificate affidavit and agreement) therefor, 1o receive the items provided for in the next
sexienwe oof this Subsgction 5.2, As soon as practicable after the Mandatory Conversinn Time
and the surrender of the cortitficate or certificates (or lost cerrificate alfiduvii and agreement) for
Series A Preferred Stock, the Cotperation shall issue and deliven 1o such holder, or to his, her or
its nominees, a certificate ot certificates for the munnber of full sharcs of Common Stock issusble
on such conversion in agcordauce with (he provisions hercot, together with cash as provided in
Subsection 4.2 1 licu of any fraction of a shats of Common $tock otherwise issuable ypun such
vunvession and the payment of any declared but unpaid dividends on the shures of Series A
Proforred Stock converted. Such convarted Series A Prafierred Stock shall be retired and
cancelled and may not be reisgued as shares of such series, and the Corparation may thercafter
take such appropriate action (willu. the need for sharcholdor action) as may be necessary 1o
reduce the authurized uwnber of shazes of Scrics A Preferred Stock sccardingly.

6. Redeemed or Otherwise Avouwised Shares. Any shares of Seriss A

Prefarred Stoek that are redurmoal or otherwise acquircd by the Corporation or any of its
subsidisrics slall 1 automatically and immediately cancelled and retired apd shall nol be
reissued, sold or wansferrod.  Newther the Corporation nor any of its subsidianies may cxercise
any voting or'other rights granted w the holders of Series A Preferred Stock following
redemption.

1. Waiver. Any of the rights, powers, preferences and otler terms of the
Serica A Pretorred Stock set forth herein may be waivial un behialf of all holders of Scrics A
Protorrod Stock by the affirmative written cemsent ot vote of the holders of at lcast sixty-five
percent (65%) of the shares of Seiies A Preferred Stock then outstanding,

8. Nofices. Amy nolive: iexpired or permitted by the provisions ot this Article
Fourth to be given (o # holder af shares of Scrics A Preferred Stock shall be mailed, postage
prepuid, tu the post office address last shown on the records of the Cotporadon, or given ly
clectronic communication 1n compliance with the provisions of the Business Corporation Aet,
and shall be deerned esnt upon such mailing or elecironic ansmission,

FIFTH: Subject to any additional vote required by the Anicles of Tnoorporation
or Bylaws, in furtherance and not in limitation uf the powers conferred by statute, the Board of
WSS * Page 190121
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Direclors s expressly authorized (o make, repeal, alier, umend and rescind any or all of the
Bylews of the Comporation.

BIXTH: Subrect to any additions! vaote rexquired by the Articles of Incorpototior,
the number of directors of the Corporation shall he determined ir the manner ssl forth in the
Bylaws of the Corporaticn,

SEVENTH: Elections of direcwors nead nol he by written ballot unless the
Bylaws of the Corporation shall co provide

EIGHTH: Mestings of sharcholders may be held within or without the Statc of
Florida, 03 the Bylaws of the Corporation iy peavide, The boaks of the Corporation may be
kept outside the State of Floridu «! such place or placcs oy may be designated from time to time
by the Board of Direciors ur inn the Bylaws of the Corporation.

NINTH: To the follest exlent permitted by law, & dircetor of the Corporation
sholl not be personally liable w the Cinporation or its sharcholders for monetary damages for
breach of fiduciary duiy #s a director. If the Business Corporation Act or any other law of rhe
State of Florit is mnended after approval by the shareholders of this Article Ninll ti anthonize
canprvate action further climinating or limiting the personal lisbility of dirsctors, then the
Hability of a director of the Corporation shall be eliminated or himited to the fullest extent
permitied by the Business Carporation Al as so amended.

Any repeel or modification of the foregoing poovisions of this Article Ninth by
the sharcholders of the Corporation shall not adveryely »ffect any right or protogtion of o director
of the Corporation existing at the time of, i increase the liability of any directos of the
Corporation with respect 1o any auix tn omissions of such dircetor occurring prior to, such repeal
or modification.

TENTH: To e fultest extent permiited by spplicable law, the Corporation is
authorized tn provile indempification of (and sdvaneement of expenses 10) directors, offices
and agents of the Corporation (and any other persone 10 which the Business Corporation Act
permits the Corporation to provide indemnification) through Bylaw provisions, agreements with
such agents ot other persons, vote of shareholders o disinerested directors or otherwise, in
excess of the indemnification and advancement wiherwise permitted by Scotion 607.0850 of the
Bueiness Corporation Act.  Any amendineut, repeal or modification of the foregoing provisions
of this Anticle Tenth shall nut adveiscly affoct any right or protection hereunder of any director,
officer ar other agent of the Corporation existmg at the time of such amendment, repeul o
modification,

ELLVENTH: The Corporation renounces, to the fullest extent parmituxl by law,
any intcrest or expectancy of the Corporation in, or in being affered an uppouitunity to participato
m, eny Excluded Upporminity. An “Excluded Opporiunity” is any mattcr, transaction or
1nterest that is presented 10, or anquired, crealed o3 developed by, or which otherwize comes into
the possession ol {i} any direetor of the Corporation who 18 not an employee of the Corporation
ur auy of its subsidiaries, or (ii) any bolder of Senes A Preferred Stock of any pariner, member,
dircctor, sharcholder, empioyee or agent of any such holder, other than sumeons who is an
cmployee of the Corporation or any of its subsidiarivs (rollectively, “Covered Persons™), unless
such mangr, ransaction or inenat is prescoted to, or acquired, oreated or developed by, or
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otherwise comes inte the possession of, a Coversd Ferzon expressly and solely in such Covered
Perun's capacity as a dircctor af the Corporation,

x * x®

The undersigned declares under penalty of pejuy that the matters sct forth in the foregoing
Amended and Restated Articles of Incurgoration ars truc of bis own knowledge.

IN WITNESS WHEREOQF, lhese Amended and Restated Artioles of
Incorporation have been execmad by a duly authorized officer of this Uorporation on thie T day

of March, 2011.
ATLAS SPINE, INC.
By: .
william T. Hanley, President
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