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8 OF MERGER

Between -
=
MOBIX COMMUNICATIONS, INC. bt g‘;
{a Delaware Corporation) -
[ |

| T
angd M- e
-
MORIX, INC. ozt =
{a Florida Corporatio) S5 =

R

The followlng Asticles of Merger (the “Articles™) ate made and entered Into this 12% day of May,
2006, by and between Mobix Communications, Inc., a Delaware corporation {the “Surviving
Corporation™), and Mobix, Inc,, a Florida corporstion (the “Merging Corporation™, in
accordange with the Florida Business Comoration Act, pursuant to Section 607.1109, F.5,

FIRST: The Surviving Corporation is a corporation duly organized and existing under
the laws of the State of Delaware, and is located at 1205 Lincoln Road, Suite 2165, Miami Beach,
Florida 33139,

SECOND: The Merging Corporation is & corporation duly organized and existing under
the 1aws of the State of Florida, Document No. POS000002676.

THIRD: The Agreement and Plan of Merger (the “Plan™) is attached hereto as Exhibit A.

FOURTH: The Plan was adopted by the board of directors of the Burviving Corporation
on May 12, 2006, and by the shareholders of the Surviving Corporation on May 12, 2006.

mﬁl: The Plan was adopted by the board of directorz of the Merging Corporation on

May 12, 2006, and by the sharcholders of the Merging Corporation on May 12, 2006_.

{((I06000134891 3)))
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SIXTH: The Surviving Corporation appoints the Secretary of State of Florida as its agent
for service of process in a proceeding to enforce any obligation or the righfs of dissentlng
shareholders of the Merging Corporation.

SEVENTH: The Surviving Corporation agrees to prompily pay to the dissenting
shareholders of the Merging Corporation the amount, if any, to which they are entitled under

Secction 607.1302, Flerida Stafulcs.

[Signatures are on the Folowing page.]

-2- PMB_1278_VRBLACK
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N WITNESS WHEREOF, the Surviving Corporation and the Merging Catporation,
pursuant to the approval and autherity duly given by resolutions adopied by their respective
Boards of Ditcctors and shareholders, have canséd these Articles of Merger to be oxecutod by the
President of each party hereto, 28 of the date firet set forth sbove.

Dated: May_J3- 2006 _ Mobix, Ine.

By: _2,%)_4 Pty
Jeffrey Wolf /
Frint Name

Tes: President

Print Title

Dated: May 1= 2006 Mobix Communications, Tnc.

By: ﬂz# M
Jefffey Wil ’

Print Name
Tts: President
* Print Title

-3 - TS 301226 JRBLACK
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EXIHIRIT A

AGREEMENT AND PLAN OF MERGER
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AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER (hereinafier called this “Agreement™, dated
as of May 12, 2006, between Mobix, Inc,, a Florida corporation {“Mobix Florida™), and Mobix
Communications, Inc., a Delaware corporstion (“Mobix Delaware,” collectively with Mabix
Florida, the “Companies™. The {ollowing Agreement, which was adopted and approved by each
party to the merger in accordence with Seetion 607.1107, is being submitted in accordance with
Section 607.1108.

RECITALS

1. Mobix Delaware is a wholly-owned subsidiary of Mobix Florlda which has been
Auly organized and is exigting under the laws of the State of Delaware.

2. Mobix Florida is & corporation duly organized and existing under the lews of the
State of Florida having authorized capital stock cons:stmg of 1,000,000 shates of Common Stock
{"Mobix Florids Commen Stock™),

3. The issued and outstanding capital stock of Mobix Florida consists of 750,000
shates of Mobix Florida Comnon Stock, all of which are entitled to vote on the Merger {as
defined below).

4. Mobix Delaware is a corporetion duly organized and existing under the laws of
the State of Deleware having authorized capmal stock consisting of (3) 15,000,000 shares of
Common Stock, $.001 par value ("Mobix Delaware Common Stock™), (if) 2,000,000 shares of
Non-Voting Common Stock, 5.001 par value (“Mobxx Delaware Non-Voting Common Stock™),
and 10,000,000 shares of Preferred Stock, $.001 par value per share *Mobix Delaware Preferred
Stock™.

5. The issued and outstanding capital stock of Mobix Delawars consists of no shates
of Mobix Delaware Preferred Stock, 100 shares of Mobix Delaware Common Stock, and no
shares of Mobix Delaware Non-Voting Common Stock |

8. The Companies desire to merge under and pursuant to the applicable provisions of
the laws of the State of Florida amd the State of Delaware which respective laws permit such a

MIETERT.

7. The Board of Directors of each of the Companies have determined that it is in the
best interest of each of the Companies to merge and such directors have duly approved and
authorized the execntion and delivery of this Agresment.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for
other good and valuable consideration, the reseipt and sufficiency of which are hereby
acknowledged, the parties hereto agree as follows: ™

(((HO6000134891 3))
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I. THE MERGER: EFFECTIVE TIME

Sgction 1.1 . Subject to the terms and conditions contained in this
Agreement, at the Effective Time (as defined in Section 1.2) Mobix Flonida shall be merged with
and into Mobix Delaware and the separate corporate sxistence of Mobix Florida shell thereupon
cease (the “Merger™). Mobix Delaware shall be the surviving corporation in the Merger
(sometimes hersinafler referred to 2s the “Swrviving Corporation™) and shall contioue to be
governed by the laws of the State of Delaware, and the s¢parate corporate existence of Mobix
Delaware with all its rights, privileges, powers, Immumities, purposes and franchises shall
continue unaffected by the Merger.

Section 1.2 Effective Time. The Merger shall become effective at the time (the
“Effective Time™) of the filing of the Certificate of Merger in accordance with the Delaware
General Corporation Law or the time of the filing of the Articles of Merger in accordance with
the Florida Business Corporation Act ("FBCA™) whichever shall accur later, or at such later time
which the parties hereto shall have agreed upon and designated in such flings as the effective
time of the Merger.

H. CERTIFICATE OF INCORTORATION AND BYLAWS
OF THE SURVIVING CORPORATION

Section 2,1 Certificate of Ihcorporation. The Ceriificate of Incorpotation of Mobix
Delaware, as so amended to the Effective Timé, shall be the Cestificate of Incorporation of the
Surviving Corporation, until duly amended in accordance with its terms and the Delaware
General Corporation Law. The name of the surviving comoration shall remain “Mobix
Commuuications, Ine.”. -

Sgctiop 2.2 Bylawg. The Bylaws of Mobix Delaware in effect immediately prior to the
Effective Time shall b¢ the Bylaws of the Swrviving Corporation, until duly amended in
accordance with their terms and the Delaware General Corporation Law,

Sectionn 2.3 Capital Stock. The total number of shares of and par value of each class of
stock which Mobix Delaware shall be authorized to issue is 15,000,000 shares of Common
Stock, $.001 par value per share (the “Surviving Corporation Common Stock™), 2,000,000 shares
of Non-Voting Common Stock, §.001 par value per share (the “Swurviving Corporation Non-
Voting Common Stock™ and 10,000,000 shares of Preferred Stock, 3$.00! par value (the
“Surviving Corporation Preférred Stock™). The description of each class, with the preferences,
voting powers, qualifications, special or relative rights or privileges as to each class or series is as
set forth in the Certificate of Incorporation of Mobix Delaware,

I11. DIRECTORS AND OFFICERS OF THE SURVIVING CORFORATION

The directors and officers of Mobix Delaware immediately prior to the Effective Time shall be
the directors and officers of Mobix Delaware, from and afier the Effective Time, umil their

e A PAB_301519_IRFBLACK
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respective successors have been duly elected or appointed and qualified or undl their earlier
death, resignation or removal, all in accordance with Mobix Delaware’s Certificate of

Incorporation and Bylaws.

IV. CONVERSION OF SHARES IN THE MERGER; APPRAISAL RIGHTS

Section 4,1 MM- The manner of converting shares
of capital stock of Mobix Florida n the Merger shall be as follows:

{8) At the Effective Time, each share of Mobix Floride Common Stock issued snd
outstanding immediately prior {o the Effective Time, shall by virtue of the Merger and without
the surrender of stock certificates or any other action by the holder of such shares, be converied
into and exchangeable for four (4) share of fully paid and nonassessable shares of Surviving
Corporation Common Stock. A mumber of shares of the Surviving Corpotation Common Stock
shall be reserved for issuance upon fhe exercise of opt\ons, warrants, conversion privileges and
oiher degivative securitied so reserved immediately prior 1o the Effective Time.

(b) Each share of Mobix Flerida capital stock, if any, held in the treasury of Mobix
Florida immediately prior io the Effective Time shall be canceled, and no sbares of capital stock

of Mobix Delaware shall be issved in respect thereof,

(¢  ABer the Effective Time, &ll of the outstanding certificates which immediately
prior to the Merger represented shares of Mobix Flotida capital stock shall be deemed for all
purposes to evidence ownership of and to represent an equal number of shares of the Surviving
Corporation’s capitai stock. The regisiered owner on the books and records of the Burviving
Corporation or its transfer ageats of eny such outstanding stock cectificate shall, until such
certificate shall have been surrendered for transfer or conversion or otherwisc actounted for to
the Surviving Corporation or its transfer agent, have and be entitled to exercise any voting and
other rights with respect to, and to receive any dividends and other distributions upon, the shares
of the Sutviving Corporation’s capital stock evidenced by such owtstanding certificate as above
provided.

Section4.2  Conversion of Shares of Mobix Delaware, At the Effective Time, each

share of Mobix Delaware Commeon Stock issued and outstending immediately prior thereto shall,
by virtue of the Merger and without any action by the holder of such shares, be canceled and
returned to the status of anthorized but unissued shaves.

Section 4.3  Appraisal Rights: Dissenting Shares, Mobix Florida Conml_un Stock held

by holders thereof who are entitled to vole on the Merger and who have not voted such Mobix
Florida Common Stock in favor of the adoption of the Agreement and the Merger and with
respect to which dissenters' rights shall have been properly exercised and perfected in
accordance with Section 607.1320 of the FBCA (the “Dissenling Shares”), shall noi be
converted into the Mobix Delaware Comnon Stock which the holders of Mobix Florida
Common Stock are entitled to receive pursuant to the Agreement, and holders of such
Dissenting Sheres shall be entitled to receive only the payment provided for by Section

-3- PMH_301519_IRFELACK
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607.1320 of the FBCA, unless and until such holders fail to perfect or effectively withdraw or
otherwise lose their rights to demand payment wider the FBCA. H, after the Effective Time,
any such holder fails to perfect or effectively withdraws or loses such right, such Dissenting
Shares shall thereupon be deemed to bave been converted into and bave become exchangenble
for, as of the Effective Time, as described in the Agreement, the right to reccive Mobix Florida
Common Stock. A copy of the information set forth on Annex A has bsen provided to the
shareholders of Mobix Florida in accordance with Section §07.1320 of the FECA.

V., TERMINATION AND AMENDMENT

Section 5.1  Termination by Mufual Consent. This Agreement mhay be (crminated and
the Merger may be abandoned at any time prior to the Effective Time, before or after the

approval of this Agreement by the holders of shares of Mobix Florida Common Stock, or by the
muweal consent of Mobxx Florida and Mobix Delaware by setion of their respective Boards of
Ditectors.

Section 5.2  Termination by Action of Stockholders of Mobix Tlorida — This
Agreement may be terminated and the Merger ebandoned if any approval of the stockbolders of

Mobix Florida required for consummiation of the Merger shall not have been obtained by rcason
of the failure 0 obtain the required vote at a duly held meeting of stockholders or at any
adjoutnment or postponement thereof, or by written consent of such stockholders in lien of 2

meeting.

Section 5.3 Effect of Terminstion and Abandonment. In the event of termination of
this Agreement and sbandonment of the Merger pursuant to this Article V, no party hereto {or
any of its directors or officers) shall have any liability or further obligation to any other party to
this Agreement, except that not}nng herein will relisve any party from liability for any breach of

this Agreement,

Section 54  Amendment. The Board of Directors of each Company may amend this
Agreement at amy time prior to the filing of Certificate of Merger with the Secretary of State of
the State of Delaware and the Articles of Merger with the Secretary of State of the State of
Florida, provided that an amendment made subsequent to the adoption of this Agreement by the
stockhiolders of efther of he Companies shall not, without further approval by the stockholders,
(i) alier or change the amount or kind of shares, securities, and/or rights to be received by Mabix
Florida stockholders in exchange for or on conversion of all or any of the sheres of any class or

" series of stock of Mobix Florida; (ii) alter or change any term of the Certificate of Incorporation
of the Surviving Corporation to be effected by the Merger, or (iff} alter or change any of the
terms and conditions of this Agreement if such alferation or change would adversely affect the
holders of any class or scrics of stock of Mobix Florida. This Agreement shall not be modified
or amended except pursudnt t0 an instrment in weiting executed and delivered on behalf of each
of the partles hereto.

V1. RULE 145 REPRESENTATION

- PME_KIT5i8_I/RFELACK
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The sole purpose of this Merger is to change the domicile of Mobix Florida within the United
States of Awmerica, to which end the securities of the Surviving Corporation into which the issned
and outstanding secwrities of Mobix Florida are being converted are substaniially identieal to
each other. Accordingly, the Merger shall not be deemed to involve the offer or sale of a security
under authorify of Rule 145{a)(2) of the Sceurities and Exchange Commission.

VIL MISCELLANEOUS AND GENERAL

Sectign 7.1  Lounterparts, For the convenisnce of the parties hereto, this Agreement
may be executed in countsrparts, each such ¢ounterpart being deemed to be an original
instrument, and all such counterparts shall together constitute the same agresment.

Scction7.2  Goveming Taw. This Agreement shall be govemned by and construed in
accordance with the laws of the State of Delaware.

Segtion 7.3 Enfire Agreement ete. This Agreement (a) constitutes the entire
agreement, and supetsedes all other prior agreements and understanding, both written and oral,

among the parties, with respect to the subject matter hereof, (b) is not intended to confer upon
any person other than the parties hereto any nghts or remedies hereunder, and (g) shall not be
assignable by operation of law or otherwise.

Section 7.4 Captions, The captions and headings used herein are for converdence of
reference only, do not constitute part of this Agreement and shall not be deemed to limit or
otherwise affect any of the provisions hereof.

Scction 7.5  Reorganization. The partics intend that this transection shall be a
reorganization within the mean of Section 368(a)(1}(A) of the Infernal Revenue Code of 1986, as

amended.

[Remainder of page intentionally Teft blank.]

[Signatures are on the next page.)

-5 FME_30135 LRFBLACK
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IN WITNESS WHEREUPF, tlis Agrecment has been duly sxecuted, szaled and delivered
by the duly anthorized officers of the parfies hereto on the date Srst hereinabove written.

Monﬁt, ke,
a Florida corporation

By: ﬁ__;:%g%?:;bfﬂfzay
Jeffrdy WAL, President

MoBIxX CoOMMUNICATION, INC.,
# Delaware comporation

-

By:
© Jeffrey AVolf, President

~6- PMB MOBTX_ THC_ Agaatreat jred Plis S MampalIFILACK
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ANNEX A

FLORIDA STATUTES COVERNING APPRAISAL RIGHTS

607.1301 Appraisal rights; definitions.~-The following definitions apply to ss.
607.1302-607.1333:

(1) "Affiliate” means & person that direcﬂy or Indirsctly through one or mors
intermediaties controls, is controlled by, or is under common control with another person
or is a senfor executive thereof. For purposes of 3, 607,1302(2)(d), 2 person is deemed to
be an afffliate of its senior executives.

(2) "Beneficial shereholder” means a person who is the beneficial owner of shares beld in
a voting trust or by a nominee on the beneficial owner's behalf,

(3) "Corporation" means the issuer of the shares held by a sharcholder demending
appraisal and, for matters covered in ss. 607.1322-607.1333, includes the surviving entity
in a merger.

(4) "Fair value” means the value of the corporation's shares determined:

{a) Immediately before the cffectuation of the corporate action to Which the
shareholder objects.

(b} Using customary and current valuation concepts and techuniques generally
employed for similar businesses in the confext of the fransachon requiring appraisal,
excluding any appreciation ot depreciation in anticipation of the corporate action unless
sxclusion would be inequitable to the corporation and its remaining shareholders.

{c) For a corpomation with 10 or fewer sharehnldm-s, without discounting for lack
of marketability or minority status.

(5) “Intercst” means interest from the effective date of the cotporate setion until the date
of payment, at the rate of interest on Judgmenis in this state on the effective date of the

corparate agtion,

(6) "Preferred shares™ means a class or series of shares the holders of which have
preference over any other class or series with respect to distributions.

(7) “Record sharcholder” means the person in whose name shares are registered in the
records of the corpordtion or the beneficial owner of shares to the extent of the rights
.granted by a nominee certificate on file with the corporation.

(8) "Senior execufive” means the chief executive officer, chiel operating ofﬁm, chlcf
financial officer, or anyone in charge of 2 principal business unit or function. -

{9) "Sharcholder™ means both a record sharcholder and a beneficial sharcholder.

-7- ) PMB_101519_I/RFBLACK
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607.1302 Right of shareholders to appraisal.—

{1} A sharcholder of a domestic corporation Is entified to appraisal rights, aiid to obtain
payment of the fair value of that shareholder's shares, in the event of any of the following

corporate actions:

(a} Consummation of a conversion of such eorporation pursuant to 8, 607.1112 if
sharcholder approval is required for the conversion and the sharcholder is entitled t0 vote
on the conversion under ss. 607.1103 and 607.1112(8), or the consnmmation of a merger
to which such corporation is & party if sharcholder approval is required for the merger
wider 5. 607.1103 and the shareholder i3 entitled to vote on the merger or if such
corporation is a subsidiary and the merger is governed by s. 607.1104;

(b) Consummation of & share exchange to which the corporation ig a party as the
corporation whose shares will be acquired if the shateholder is entitled to vote on the
exchaage, except that appraisal sights shall not be available to any shareholder of the
cotporation with respect fo any class or serigs of shares of the corporation that is not

exchanged;

{c)} Consummation of a disposition of assets pursuant to s 6071202 if the
shareholder is entitled to voic on the disposition, including a sale in dissolution but not
including a sale pursuant to ¢owt order or a sale for cash pursuant to & plan by which all
or substantially all of the net proceeds of the sale will be disiributed to the shareholders
within 1 year afier the dale of sals;

{43} An amendment of the articles of incorporation with Tespect fo the class or
series of shaves which reduces the number of sharss of a class or series owned by the
shareholder to a fraction of & share if the corporation has the o‘bhgert:on or right to
repurchase the fractional share so created;

(=) Any other smnendment fo the articles of incorporation, merger, share
exchange, or disposition of asgsets to the extent provided by the articles of incorporation,
bylaws, or a resolution of the board of directars, except that no bylaw or board resolution
providing for appraisal rights may be amended or otherwise altered except by sharcholder
approval; or

() With regard to a class of shares prescribed in the articles of incorporation prior
to October 1, 2003, including any chares within that class subsequently authorlzed by
amendment, any amendment of the articles of incorporation if the shareholder is entitled
to voie on the amendment and if such amendment would adversely affect such
sharchelder by!

1. Altering or sbolishing any preemptive rights atfached to any of his or
her shares; .

-8- PMB_301519_Y/RFBLACK
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2, Altering or abolishing the voting rights pertaining to any of his or her
shares, except as such rights may be affected by the voting rights of new shares
then being authorized of any existing or new class or scries of shares:

3. Effecting an exchange, cancellation, or reclassification of any of his or
ber shates, when such exchange, cancellation, or reclassification would alter or
gbolish the shareholder's voting rights or alter his or her percentage of equity iIn
the corporation, or effecting a reduction or cancellation of accrued dividends o
other arrearages in respect to such shates;

4. Reducing the stated redemption price of any of the sharcholder's
redecmable shares, allering or abolishing any provision relating fo any sinking
fund for the redemption or purchase of any of his ot her shares, or making any of
his or her shares subject to redemption when they are not otherwise redeemable;

5. Mdking noncumulative, in whole or in parf, dividends of any of the
shareholder’s preferred shares which had theretofore been cumulative;

6. Reducing the stated dividend preference of any of the shareholder’s
preferred shares; or

7. Reducing any stated preferential amoumt payable on any of the
shareholder’s preferred shares upon voluatary or involuntary liquidation,

(2) Notwithstanding subsection (1), the availability of appraisal rights under paragraphs
(1){a), (D), {c), and (d) shall be limited in accordance with the following provisions:

(a) Appraisal rights shall not be available for the holders of shares of any ¢lass or
Series of shares which is:

1. Listed on the New York Stock Exchange or the American Stack
Exchange or designated ag 4 national market systent cecurity on an interdealer
quotation gystem by the National Association of Securities Dealers, Inc; or

2. Not so listed or designated, but has at least 2,000 shareholders and the
outstanding shares of such class or seties have a market value of at least $10
million, exclusive of the valuc of such sheres held by its subsidiaries, senior
exseutives, directors, and beneficial shareholders owning more than 10 percent of
such shares.

{b) The applicability of paragraph (a) shall be determined as oft

1. The record date fixed io determine the shareholders entitled to receive
notice of, and to vote at, the meeting of sharcholders to act upon the corporate
action requiring appraisal rights; or

-5- PMB_301519_t/RFBLACK
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2. If there will be po meeting of sharcholders, the close of busitess on the
day on which the board of directors adopts the resolution recommending such
corporate action.

(c) Paragraph (a} shall not be applicable and appraisal rights shall be available
pursuant to subsection (1) for the holders of any class or series of shares who are required
by the terms of the corporate action requiring appraisal rights to accept for such sharcs
anything other than cash or shaves of any class or any series of shares of any corporation,
or any other proprietary inierest of any other entity, that satisfies the standards set forth in
paragraph (2) at the time the corporate action becomes effective.

{d) Paragraph (a) shall not be appliceble and appraisal rights shall be availeble
pursuant to subscetion (1) for the holders of any class or serics of shares if:

1. Any of the shares or assets of the cotporation are being acquired or
converted, whether by merger, share exchange, or otherwise, pwrsuant to the
corporste action by a person, or by an affiliate of a person, who:

2. Is, or at any time in the 1-year period iramediately preceding
approval by the board of directors of the corporate action requiring
appraisal Tights was, the bensficial owner of 20 percent or more of the
voting power of the corporation, excluding any shares acquired pursuant to
an offer for gl shares having voting power if such offer was made within 1
year prior to the corporste action requirlng appraisal rights for
consideration of the same kind and of a value equal to or I:ss than that
paid In commection with the corporate action; or

b. Direetly or indirectly has, or at sny time in the 1-year peried
immediately preceding approval by the board of directors of the -
corpomation of the corporate action requiring appraisal rights had, the
power, contractually or otherwise, to cause the appointment or clection of
25 percent or more of the directors to the board of directors of the
corporation; or

2. Any of the shares or asscis of the gorperstion are being acquired or
converted, whether by merger, share exchange, or otherwise, pursuant to such
corporate action by a person, or by an affiliate of a persen, who is, or at any time
in the I-year period immediately preceding approval by the board of directors of
the corporate action requiring appraisal rights was, a senior executive or director
of the corporation or a senior executive of any affiliate thereof, and that senior
executive or director will reccive, as a result of the corporete action, a financial
benefit not generally available to other shareholders as such, other than:

2. Employment, consuliing, retirement, or similar benefits established
separately and not as part of or in confemplation of fhe corporate action;

-10- FMB_3pIST3_V/RFBLACK
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b. Employment, consuliing, retiremert, or similar benefits estgblished in
contemplation of, or as part of, the corporate action that are not more favorable
than those cxisting before the corporate action or, if more favorable, that have
been approved on behalf of the corporation in the ssme manner as 1s provided in s,
607.0832; or

e. In the case of a director of the corporation who will, in the corporate
action, become a director of the acquiring entity in the corporate action or one of
its affiiates, rights and bencfits as a director that are provided on the same basis
a8 those afforded by the acquiring entity generally to other directors of such entity
ot such affiliafe.

{e) TFor the purposes of paragraph (d) only, the term "beneficial owner" means any
person who, directly or indircctly, through any contract, arrangement, or undersfanding,
other than & Tevocable proxy, has or shares the power to vate, or to direet the voting of,
shares, provided that a member of a national securities exchange shall not be deemed to0
be a beneficial owner of securities held directly or indirectly by 1t on behulf of another
person solely because such member is the recordholder of such securiti¢s if the member is
prechugded by the rules of such exchange from voting without instruction on contested

. matters or matters that may affect substantially the rights or privileges of the holders of
the securities o be voted. When two or more persons agree {0 act together for the purpose
of voting their shares of the corporation, each member of the group formed thereby shall
be deemed to have acquired beneficlal ownership, as of the date of such agreement, of all
voting shares of the corporation beneficially owned by any member of the group.

(3) Notwithstanding any other provision of this section, the articles of incorporation as
originally filed or any amendment thereto may lmit or ¢liminate appraisal rights for any
class or geries of preferred sharcs, but any such limitation or elimination contained in an
amendment to the articles of incorporation that limits or eliminates appraisal righis for
eny of such shares that are ouistanding immediately prior to the effective date of such
amendment or that the corporation is or may be required to issue or sell thercafter
purstiant to any conwverslon, exchange, or other right existing immediately before the
effective date of such amendment shall nof apply to any corporate action that beconies
effective within 1 year of that date if such action would otherwise afford appraisal rights.

(4) A sharcholder entitled to appraisal rights under this ¢hapter may not challenge a
completed corpurate action for which appraisal rights are available unless such corporate
action:

(a} Was not effectuated in accordance with the applicable provisions of this
section or the corporation’s articles of incorporation, bylaws, or board of directors’
resolution avihorizing the corporate action; or

(b) Was procured as a result of fraud or material misrepresentation.
607.1303 Assertion of righis by nominees and benefieial owners.—-
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{1) A record sharcholder may assert appraisal rights as to fewer than all the shares
registered in the record shareholder’s name but swned by a beneficiel shareholder onty if
the record sharcholder objects with respect to all shares of the class or serles owned by
the beneficial shareholder and notifies the corporation in writing of the name and address
of each beneficial sharcholder ont whose bohalf appraisal rights are being asserted, The
rights of a record shareholder who asserts appraise! rights for only part of the shares held
of record in the record sharcholder's name under this subsection shall be determined as if
the shares es to which the record sharcholder obiects and the record shareholder’s other
shares were registered in the names of different record sharcholders,

{2) A beneficial sharebolder may assert appraisal rights s to shares of any ¢lass or series
held on behalf of the sharcholder only if such shareholder:

(g) Submits to the corporation the record shareholder's writien consent to the
assertion of such rights no later than the date referred to in 5. 607.1322(2)(b)2.

» (b) Does so with respeet 1o all shares of the clags or series that are beneficially
owned by the beneficial sharehalder. _

607.1320 Notice of appraisal vights,—

{1} If proposed corporate action described in s. 607.1302(1) is to be submitted to a vote
at a shareholders’ meeting, the meeting notice must state that the corporation has
conclided that shareholders are, are not, or may be entitled fo assert appraisal rights under
- this chapter. If the corporation concludes that appraisal rights are or may be available, a
copy of ss. 607.1301-607.1333 must accompany the meeting notice sent to those record
shareholders entitled to exercise appraisal rights.

{(2) In a merger pursuant lo 8, §07.1104, the parent corporation must notify in writing all
record sharcholders of the subsidiary whe are entitled to assert appraisal rights that the
corporate action became effective. Such notice must be sent within 10 days after the
corporate action became effective and include the materials described in s, 607.1322.

(3) If the proposed corporate action described in 5. §07.1302(1) is to be approved other
than by a sharcholders’ mecting, the notice reféired to in subsection (1) must be sent to all
shareholders at the ime that consents are fitst soliciied pursnant to s, §07.0704, whether
or not consents are solicited from ajl sharcholdcrs, ound include the materials described in
s. 607.1322. -~

Ristory.—s. 120, ch. 89-154; 5. 35, ch. 93-281; 5. 32, ch. 97-102; s, 24, ch. 2003-283.
607.1321 Notice of intent te demand payment.—

(1) If proposed corporate action requiring appraisal rights under 5. 607.1302 Is submitted
to & vote at a shereholders' meeting, or is submitted to a shareholder pursuant to a consent
vote under s. §07.0704, & sharsholder who wishes to assert appraisal ights with respect to
any tlass o series of shares:

((II06000134851 33)
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(a) Must defiver to the corporation before the vote is taken, or witldn 20 days
after recciving the notice pursuant to 8. 607.1320(3) if action is to be taken without &
shareholder mcctmg. writfen notlce of the shareholder‘s intent to demand payment if the
proposed action is effectuated,

(b} Must not vote, ot cause or permit to be voted, any shares of such class or
scries in favor of the proposed sction.

(2) A sharcholder who does not satisfy thf: requirements of subseeiion (1) is not enhﬂcd
to payment under this chapter.

607.1322 Appraisal notice and Jorm,--

(1) If proposed corporate action requiring appraisal rights under s. 607.1302(1) becomes
effective, the corporation must deliver a wiitten appraisal notice and form required by
paragraph (2)(a) to all shareholders wheo satisfied the requirements of 5. 607.1321, In the
case of a merger under 5. 607.1104, the parént must deliver a writlen appraisal notice and
form 10 all record sharcholders who may be entitled to assert appraisal rights, '

{2) The appraisal notice must be sent no earlier than the date the corporate action became
effective and no later than 10 days afier such date and must:

(a) Supply a form that specifies the date that the corporate action beecame
cffective and that provides for the shareholder to state:

1. The sharcholder’s name and address.

2. The number, classes, emd series of shares as to which the shareholder
asserts apprmsal rights.

3, That the shareholder did not vate for the transaction.

4. Whether the sharcholder accepts the corporation’s offer as stated in
subparagraph (b)4.

§. If the offer is not accepted, the shareholder's estimated fair value of the
shares and & demand for payment of the sharcholder's estimated wvalue plus
interest,

(b) State:

1. Where the formm must be sent and where certificates for certificated
ghares mmst be deposited and the date by which those certificates must be
deposited, which date may not be exslier than ﬂ:c date for reseiving the required
form under subparagraph 2.

2, A date by which the corporation must receive the form, which date may
not be fewer than 40 nor more than &0 days afier the date the subsection (1)
appraisal notice and form are sent, and state that the sharcholder shell have

18/71
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waived the tight to demand appraisal with respect to the shares unless the form is
received by the corporation by such specified date.

3. The corporation's estimate of the fair value of the shares.

4. An offer to each shareholder who is entitled to appraizsal rights to pay
the corporation's estimate of fair value set forth in subparagraph 3.

5. That, if requested in writing, the corporation will provide to the
sharcholder so requesting, within 10 days after the date specified in subparagraph
2., the number of shargtiolders who return the forms by the specified datc and the
total number of shares owned by them,

6. The date by which the notice to withdraw under s, 607.1323 must be
recsived, which date must be within 20 days afler the date specified in

subparagraph 2.
(¢} Be accompanied by:

1, Financlal statements of the corporation that issued the shares to be
eppraised, consisting of & belance sheet as of the end of the fiscal year ending not
more (han 15 months prior {0 the date of the corporation's appraisal notice, an
income statement for that year, a cash flow statement for that yeer, and the latest
evaileble interim financial statements, if any.

2. A copy of ss. 607,1301-607.1333.
607.1323 Perfection of xights; right to withdraw.--

(1} A shareholder who wishes to cxercise appraisal rights must exccufe and return the
form received pursuant fo s. 607.1322(1) and, in the case of certificated shares, deposit
the shareholder's certificates in accordance with the terms of the nolice by the date
referred to in the notice pursuant to s. §07.1322(2)(b)2. Once a shareholder deposits that
shareholder’s certificates or, in the case of uncertificated chares, returns the executed
forms, that shareholder loses all righis as a shareholder, unless the shareholder withdraws
pursuant to subsection (2).

{2} A sharcholder who has complied with subsection (1) may nevertheless decling to
exercise appraisal rights and withdraw from the appraisal process by so notifying the
corporation in writing by the date set forth i the appraisal notice pursuani to s.
607.1322(2)(b)6. A shareholder who fails to so withdraw fom the appraisal process may
not thereafter withdraw without the corporation's writien consent.

(3) A sharcholder who does not execute and return the form and, in the casc of
certificated shares, deposit that shareholder's share certificates if required, cach by fhe
date set forth in the potice described in subsection (2), shall not be entitled to payment
wunder this chapter, .
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607.1324 Shareholder's accepiance of corporation’s offer,--

{1) If the sharehalder states on the form provided in 5. 607.1322(1) that the shareholder
acoepts the offer of the corporation to pay the corporation’s estimated fair value for the
shares, the corpmatwn shall meke such payment to the shareholder within 90 days after
the corporation’s receipt of the form from the shareholder.

(2} Upon payment of the agreed value, the sharcholder shall cease to have any interest in
the shares.

607.1326 Procedure if shaycholder is dissatis{led with offer.--

(1) A shareholder who is dissatisfied with the corporation's offer as set forth pursnant to
3. 607.1322(2)(b¥4. must notify the corporation on the form provided pursnant io s,
§07.1322(1) of that shareholder's estimate of the fair value of the shayes and dernand
payment of that estimate phis interest. '

(2) A sharcholder who fails to notify the corporation in writing of that sharcholder's
demand to be paid the shareholder's stated estimate of the fair value plus interest under
subsection (1) within the timeframe set forth in s, 607.1322(2)(b)2. waives the right to
‘demand payment under this section and shall be entitled only to the payment offered by
the corporation pursuant to 3. 607.1322(2)(bM.

§67.1330 Court action.—

{1) ¥ a sharcholder makes demand for payment under s. 607.1326 which remeins
ymsettled, the corporation shall commence a proceeding within §0 days after recelving the
payment demand and petition the court 1o defermine the fair value of the shares and
acerucd interest. If the corporation does not conmmence the procceding within the §0-day
period, any shaseholder who has made a demand pursuant to s. 607.1326 may commence
the proceeding in the name of the corporation.

{2) The proceeding shall be commenced in the sppropriate court of the county in which
the corporation’s principal office, or, if none, its registered office, in this state is located.
If the corporation is a forcign corporation without a registered office in this state, the
proteeding shall be commenced in the county in this state in which the principal office or
registered office of the domestic corporation merged with the foreign corporation was
located at the time of the fransaction.

(3) All shareholders, whether or not residents of this state, whose demands remain
unsettled shall be made parties to the proceeding as in an action against their shares. The
corporation shall serve a copy of the inifial pleading in such proceeding upon each
shareholder party who is a resident of this state in the manner provided by law for the
service of & summons and complaint and upon each nonresident shareholder party by
registered or certified mail or by publication as provided by law.

{4} The jurisdiction of the cowurt in which the proceeding is commenced nnder subsection
(2) is plenary and exclusive. I it so glects, the court may appoint one or more persons as
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appraisers to receive evidence and recommend a decision on the question of fair velue.
The appraisers shall have the powers described in the order appointing them or in any
armendment to the order. The shareholders demanding appraisal rights are entitled to the
same discovery rights as parties in other eivil procsedings. There shall be no right to &

jury trial.
{3) Bach sharcholder made a party to the proceeding Is entitled to judgment for the
amount of the fair value of such shareholder’s shares, plus inferest, as found by the cout,

(6} The corporation <hall pay each such sharcholder the amount found to be duc within
10 days after final determination of the procecdings. Upon payment of the judgment, the
sharcholder shall cease 10 have sy interest in the shares.

647.1331 Court costs and counse] fecs—

(I) The court in an appraisal proceeding shall determine all costs of the proceeding,
including the reasonshle compensation and expenses of appraisers appointed by the court.
The court shall assess the costs against the corporation, except that the court may assess
costs against all or some of the shareholders demanding appraisal, in amonnts the court
finds equitable, to the extent the cowrt finds such shareholders acted arbitrarily,
vexatiously, or not in good faith with respect to the rights provided by this chapter.

(2) The court in an appraisal procecding may also assess the fees and expenses of counsel
and experts for the respective parties, in amounts the court finds equitable:

(2} Against the corporation and in favor of any or all sharcholders demanding
appraigal if the coutt finds the corpmahon dxd not substantially comply with ss. 607.1320
and 507.1322; or

(b) Against either the corporation or a sharcholder demanding appraisal, in favor
of any other party, if the court finds that the pasty against whomn the fees and expenses are
assessed acted arbitrarily, vexaticusly, or not in good faith with respect to the rights
provided by this chapter.

{3) If the court in an appraisal proceeding ﬁnds that the services of counsel for any
sharcholder were of substantial benefit to ather shareholders similarly situated, and that
the fees for those services should not be assessed against the corporation, the cowt may
award fo such counsel reasomable fees to be paid out of the amounts awarded the
shareholders who were benefited.

(4) To the extent the corporation fails $0 make a required payment pitsuant to s,
607.1324, the sharcholder may sue directly for the amount owed and, to the extent
succassful, shall be entitled to recover ffom (he corporation all costs and cxpenses of the
syit, including counsel fees,

687.1332 Disposition of acquired shares.—-Shares acquired by a corporation pursuant to
payment of the agreed value thereof or pursuant to payment of the judgment enfered
therefor, as provided in this chapter, may be held and disposed of by such corporation as
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authorized but unissned shares of the corporation, except that, in the case of a merger or
share exchange, they may be held and disposed of as the plan of merger or share
exchange otherwise provides. The shares of the surviving corporation info which the
shares of suth shareholders demanding appraisal rights would have been converted had
they assented to the merger shall bave the status of authorized but unissued shares of the

swviving corporation.
§07.1333 Limitation on corporate payment,--

(1} No payment shall be made 1o 4 sharcholder seeking appraisal rights if; af the time of
payment, the corporation is unable io meet the distribuiion standards of s. 607.06401. In
such event, the sharecholder shall, at the shareholder's option:

(a) Withdraw his or her notice of intent o assert appraisal rights, which shall in
such event be deemed withdrawn with the consent of the corporation; or

{b) Retain his or her status as a claimant against the corporation and, if it is
liquidated, be subordinated to the rights of creditors of the corporation, but have righs
superior to the sharcholders not asserting appraisal tights, and if it is not liquidated, retain
hiz or her right to be paid for the shares, which right the ¢orporation shall be obliged to
satisfy when the restrictions of this section do not apply.

{2) The shersholder shail exercise the option under paragraph (1){(a) or paragraph (b) by
written notice filed with the corporation within 30 days after the corporation bas given
written notice that the payment for shares cannat be made because of the restrictions of
this section. If the shareholder fails fo exercise the option, the sharcholder ghall be
deemed to have withdrawn his or her notice of intent i agsert appraisal rights.
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