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AMENDMENT NO. 1
TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION,
of 2w ®
REAL MORTGAGE SYSTEMS, INC. e
2R B
Frye .
& '
[Wp A" -
"
DESIGNATION OF ]
POWERS, PREFERENCES AND RIGHTS OF =% o
8% SERIES D CUMULATIVE CONVERTIBLE PREFERRED STOCK, %& s
PAR VALUE $0.001 PER SHARE ' o~

(“FBCA™) hereby certifies as follows;

Real Mortgage Systems, Inc., a Florida corporation (the “Corporation™) organized and existing
under the Florida Business Corporations Act, Chapter 607, Florida Statutes (2005), ns amended
1.

On Septernber 15, 2005, Articles of Incorporation for the Corporation were
originally filed with the Secretary of State of the Statz of Florida. The corporation was assigned
document munber P05000127693.

2.

On Angust 2, 2006, Amended and Restated Articles of the Incorporation were
filed with the Secretary of State of the State of Florida.
3.

On Septeruber 28, 2006, Amendment No. 1 to Amended and Restated Articles of
Incorporation were filed with the Secretary of State of tha State of Florida.

4.  On Febmary 20, 2007, Amendment No, 2 to Amended and Restated Articles of
Incorporation were filed with the Secretary of State of the State-of Florida, '

5, On September 25, 2007, Amendment No. 3 to Amended and Restated Articles of

Incorporation was filed with the Secretary of State of the State of Florida.

6.
filed with the Secretary of State of the State of Florida.

On November 6, 2007, Amended and Restated Articles of Incorporation were
7.

The Amended and Restated Articles of Incorporation of the Corporation are
hereby further amended to read as provided below.
B.

The Amended and Restated Articles of Incorporation of the Corporation authorize
the issuance of 50,000,000 shares of preferred stock, par value $0.0001 per share, and expressly

vest in the Board of Diractors of the Corporation (the “Board™) the authority to issue any or all of

such shares in onc or more serics by resolution, to establish from time to time the number of .
shares to be included in such serics and to fix the designations, powers, preferences and rights of
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the ghares of each such series and the qualifications, limitations or restrictions of each series io

> be issued.

S. The Board, pursuant to the authority expressly vested in it pursuant to the
Amended and Restated Articles of Incorporation, adopted a resolution to create a series of
preferred stock to be designated as “8% Series D Cumulative Convertible Preferred Stock” and
to fix the designation, powers, preferences and relative, participating, optional or other special
rights, and qualifications, limitations and restrictions thereof, as provided herein,

10.  Pursuant to the FBCA the following is adopted as Amendment No. 1 to the *
Amended and Restated Articles of Incorporation of the Corporation:

Article V of the Amended and Restated Auticles of Incorporation of the Corporation is
amended and restated in its entirety to read as follows:

ARTICLE Y
CAPITAL STOCK

1. Authorized Capital. The Corporation shall have authority to issue 150,000,000
shares of capital stock of which 70,000,000 shares shall be voting common stock, par value
$.0001 per share (“Voting Common Stock”), 30,000,000 shares shall be non-voting common
stock, par value $.0001 per share (“Non-voting Common Stock™ and collectively with the Voting
Common Stock shall be referred to as the “Common Stock™) and 50,000,000 shares shall be
preferred stock, par value $.0001 per share, of which 1,000,000 ghares shall be designated as
“8% Series A Cumulative Convertible Preferred Stock™ with the rights and preferences provided
herein (the “Series A Preferred Stock”), 10,000,000 shares shall be designated as “8% Series B
Cumulative Convertible Preferred Stock™ with the rights and preferences provided herein (the
“Series B Preferred Stock™), 10,000,000 shares shall be designated as “8% Series C Cumulative
Convertible Preferred Stock” with the rights and preferences provided herein (the “Series C
Preferred Stock™), 4,000,000 shares shall be designated as “8% Series D Cumulative Convertible
Preferred Stock” with the rights and preferences provided herein (the “Series D Preferred
Stock™) and 25,000,000 shares shall be available for issuance and designation by the Board as
provided herein (the “Authorized Preferred Stock™ and collectively with the Series A Preferred
Stock, the Series B Preferred Stock, the Series C Preferred Stock and the Series D Preferred

Stock, the “Preferred Stock™).

2, Yoting Common Stock.

- (8)  Identical Rights. Except as otherwise provided herein, all shares of Voting
Common Stock shall be identical and shall entitle the holders thersof to the same rights and
privileges. ]
(b)  Relative Rights of Voting Common Stock and Non-voting Commeon Stock. All
preferences, voting powers, relative, participating, optional or other special rights and privileges,
and qualifications, limitations, or restrictions, of the Voting Common Stock and the Nor-voting
Common Stock are expressly made pari passu to each other except with respect to voting and
conversion rights, as set forth herein,
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()  Relative Rights of Preferred Stock and Voting Common Stock. All preferences,

voting powers, dividend, liquidation, relative, participating, optional or other special rights and
privileges, and qualifications, limitations, or restrictions of the Voting Common Stock are
expressly made subject and subordinate to and qualified by the rights, powers and preferences of
the Preferred Stock set forth herein.

()  Yoting Rights. Bxcept as otherwise required by law or as otherwise provided
herein, on all matters submitted to the Corporation’s sharcholders gonerully, the holders of
Voting Common Stock shall be entitled to one vote per share held at all meetings of shareholders

(and written actions in lieu of meetings).

(O] Dividends. When and as dividends or other distributions are declared, whether
payable in cash, in property or in securitics of the Corporation, the holders of shares of Common
Stock sball be entitled to share equally, share for share, in such dividends or other distributions,
provided that if dividends or other distributions are declared which are payable in shares of
Voting Common Stock, such dividends or other distributions shall be declared payable at the
same rate for all holders of Common Stock. Notwithstanding the foregoing, so long as any
shares of Preferred Stock are outstanding, no dividends or distributions (inclnding redemptions)
may be paid on the Common Stock unless all dividends on such Preferred Stock shall have been
paid. '

63 Conversion. The holders of shares of Voting Common Stock shall not have any

" rights to convert such shares into sbares of any other class or series of capital stock of the

Corporation. -

(g8 Redemption. Holders of Voting Common Stock have no redemption or
preemptive rights and are not liable for calls or assessments.

(h)  Liguidation Rights. In the event of any voluntary or involuntary dissolution,
liquidation or winding up of the Corporation, subject to the prior payment in full of all liabilities
of the Corporation and any liquidation preference of shares of Preferred Stock, the holders of
shares of Common Stock shall be entitled to share, equally and ratebly among all holders of
Common Stock, in sll remaining assets after payment of such liabilities and preferences, Neither
the sale of all or substantially ail the property or business of the Corporation, nor the merger or
consolidation of the Corporation into or with any other corporation or the merger or
consolidation of any other corporation into or with the Corporation, shall be deemed to be a
dissolution, liquidation or winding up, voluntary or involuntary, for the purpose of this paragraph

(h).
3. Non-voting Common $tock.

{8)  Identical Rights. Except as otherwise provided herein, all shares of Non-voting
Common Stock shall be identical and shall entitle the holders thereof to the same rights and

privileges.
(M)  Rclative Rights of Votin d Non-voting Common Stock. All

preferences, voting powers, relative, participating, optional or other special rights and privileges,
and qualifications, limitations, or restrictions of the Voting Common Stock and the Non-voting
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Common Stock are expressly made pari passu to each other except with respect to voting and
conversion rights.

(9] Relative Rights of Preferred Stock end Non-voting Common Stock.  All

preferences, voting powers, dividend, liquidation, relative, participating, optional or other special
rights and privileges, and qualifications, limitations, or restrictions, of the Non-voting Common
Stock are expressly made subject and subordinate to and qualified by the rights, powars and
preferences of the Preferred Stock set forth herein.

(d) Voting Rights, Except as otherwise required by law or as otherwise provldui
herein, on all matters submitted to the Corporation’s shareholders generally, the holders of Non-
voting Common Stock shall not be entitled 1o vote.

{e)  Dividends. When, as and if dividends or other distributions are declared by the
Board, whether payable in cash, in property or in securities of the Corporation, the holders of
shares of Common Stock shall be entitled to share equally, share for share, in such dividends or
other distributions, provided that if dividends or other distributions are declared which are
payable in shares of Voting Common Stock, such dividends or other distributions shall be
declared payable at the same rate for all holders of Common Stock. Notwithstanding the
foregoing, 8o long as any shares of Preferred Stock are outstanding, no dividends or distributions
{including redemptionz) may be paid on the Cummou Stock unless all dividends on such

Preferred Stock shall have been paid.

() ' Conversion. The Corporation shall cause all of the outstanding shares of Non-
Voting Common Stock to be converted into shares of Voting Comman Stock on the earlier to
occur of: (i) the closing of any merger, consolidation, exchange of shares, recapitalization,
reorganization or other similar event or sale of all or substantially all of the Corporation’s assets;
except any such merger or consolidation involving the Corporation in which the holders of
voting capital stock of the Corporation immediately prior to such merger or consolidation
continue to hold immediately following such merger or consolidation at least 50% of the voting
power of the capital stock of the surviving or resulting corporation; or (ii) the effective date of
the registration statement filed by the Corporation under the Securities Act of 1933, as amended
for an initial public offering of shares of Voting Common Stock. Each share of Non-voting
Common Stock shall be, on the happening of the above listed events, converted into one share of
Voting Common Stock. The Corporation shall notify each bolder of Non-voting Common Stock

of the happening of any such event and after the receipt of such notice, cach holder of Non-

voting Common Stock shall somender to the Corporation the duly cndorsed certificate
evidencing the shares of Non-voting Common Stock owned by such holder, The Corporation
shall, 25 soon as practicable after receipt of such cenificate, issue and deliver to such holder a
certificate evidencing the number of sharcs of Voting Common Stock to which such holder shall
be entitled.

(g) Redemption. Holders of Non-voting Common Stock have no redemption or
precmptive rights and are not liable for calls or assessments, but may be subject to redemption
undler the tarms of separate agreements.
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(h)  Liguidation Rights, In the event of any voluntary or. involuntary dissolution,
liquidation or winding up of the Corporation, subject to the prior payment in full of all liabilities
of the Corporation and any liquidation preference of shares of Preferred Stock, the holders of
shares of Common Stock shall be entitled to share, equally and ratably among all holders of
Common Stock, in all remaining agsets after payment of such liabilities and preferences. Neither
the sale of all or substantially all the property or business of the Corporation, nor the merger or
consolidation of the Corporation into or with any other corporation or the merger or
consolidation of any other corporation into or with the Corporation, shall be deemed to be &
dissolution, liquidation or winding up, voluntary or involuntary, for the purpose of this paragraph

(h).
4.  Serics A Prefemed Stock,

(a) Designation and Amount. 1,000,000 shares of the 50,000,000 avthorized shares
of Preferred Stock are designated as shares of “8% Series A Cumulative Convertible Preferred
Stock” (the “Series A Preferred Stock™).

(b)  Relative Rights of Series A Preferred Stock, Serigs fi
Preferred Stock and Series D Preferred Stock. All preferences, voting powers, relstive,
participating, optional or other special rights and privileges, and qualifications, limitations, or
restrictions, of the Serics A Preferred Stock, the Series B Preferred Stock, the Series C Preferred
Stock and the Series D Preferred Stock are expressly made pari passu to cach other except with
respect to voting rights in which case on all matters submitted to the Cotporation’s shareholders
the holders of the Preferred Stock shall have the voting rights established herein.

(c)  Voting Riphts. Except as provided in this Section, the holders of record of the
shares of Series A Preferred Stock (the “Serics A Holders™) shall have no voting power
whatsoever except to the extent otherwise expressly provided by the FBCA, and no Series A
Holder shall vote ¢r otherwise participate in any proceeding in which actions shall be taken by
the Corporation or the sharcholders thereof or be entitled to notification as to any meeting of the
ghareholders. The Series A Holders shall have the right to vote the shares of Series A Preferred

b

Stock as one class together on the election of one individual as a member of the Board of

Directars of the Corporation as more specifically provided in & definite voting agreement entered
into among the Corporation and Series A Holders.

(d  Dividends.

(i).  The Series A Holders shall be entitled to receive, when, as and if declared
by the Board of Directors of the Corporation (the “Board”), out of legally available funds
therefor, cumulative dividends accruing on the Series A Preferred Stock at a rate equal to 8% of
the Series A Original Iasue Price (as defined below) per annum per share (the “Series A
Dividend Rate"), payable quarterly in arrears in cash. The “Series A Original Issue Price” shall
mean the price at which shares of Series A Preferred Stock were originally issued, subject to
appropriate adjustment as set forth herein.

(i)  All dividends shall accTue on any given share of Series A Preferrad Stock
from the most recent dats on which a dividend has been paid with respect to such share of Series
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" A Preferred Stock or, if no dividends have been paid, from the date of original issuance of such

’ share of Series A Preferred Stock (“Series A Original Issue Date”™). All dividends shall accrue
from day to day, whether or not declared, based on the actual number of days clapsed and shall
be payable quarterly in arrears on Janoary 1, April 1, July 1 and October 1 of each year (each a
“Dividend Payment Date”), commencing on the Series A Original Issue Date; provided, that if a
Dividend Payment Date is not a business day, then the dividend shall be payable on the first
immediately succeeding business day, Dividends shall be paid to the holders of record of the
shares of Series A Preferred Stock as their names appear on the stock transfer records of the
Corporation on the date (the “Record Date”) designated by the Board as the date of record for the
payment of such dividend; and, further provided, that such Record Date may not precede the date
upon which the resolution fixing the Record Date is adopted and may not be more than sixty (60)
days prior to the Dividend Payment Date. '

(iif)  No dividends may be paid or set apan for such payment on any shares of

. Common Stock and no Common Stock may be repurchased or otherwise retired for value nor

may funds be set apart for payment with respect thereto, if dividends have not been paid in full
on the Preferred Stock as provided in this Article.

(¢) Rank. The Scrics A Preferred Stock shall rank senior to all shares of Common
Stock and pari passu with all shares of Series B Preferred Stock and Series C Preferred Stock, as
to any distribution of assets upon any liquidation, dissolution or winding up of this corporation,
whether voluntary or involunfary (all such distributions being referred to collectively as
“Distributions™).

D Liguidation Preference.

) If any Distribution, occurs, the Series A Holders shall be entitled to
recelve, prior and in preference to any Distribution to the helders of the Common Stock and pari
passu with all shares of Series B Preferred Stock, Series C Preferred Stock and Series D
Preferred Stock, an amount per share equal to the greater of (A) the Series A Original Issue
Price, together with unpaid and accrued dividends (whether or not earned or declared) on the
Series A Preferred Stock, and (B) such amount per share as would have been payable had all
shares of Series A Preferred Stock been converted into Common Stock pursuant to paragraph
(g), below, immediately prior to such Distribution. If upon any such Distribution, and after
payment in full of any amounts due the creditors of the Corporation, the assets available to be
disteibuted to the holders of Preferred Stock shall be insvfficient to pay to the holders of
Preferved Stock the full preferential amounts due to the holders of Preferred Stock, then the
entire assgets of the Corporation legally availeble for distribution shall be distributed among the
holders of Preferrcd Stock pro rata.

(i)  Upon the completion of the Diswribution to the holders of Preferred Stock
ag required, if assets remain in the Corporation, they shall be distributed to holders of Common
Stock, pro rata based on the number of shares held by each holder of Common Stock,

-6- HO08000008040 3
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(g) Conversion Rights.
(i)  Mandatory Conversion by Corporation. The Corporation shall cause all of

the ountstanding shares of Scries A Preferred Stock to be converted into shares of Voting
Common Stock at any time if: (A) there shal! be any merger, consolidation, exchange of shares,
recapitalization, reorganization or other similar event or there occurs e sale of all or snhstantially
all of the Corporation’s assets; or (B) the Corporation conduets an initial public offering of
shares of Voting Coramon Stock at a price per share greater than the Serfes A Original Issue
Price. Each outstanding share of Series A Preferred Stock shall be, on the happening of the
ebove listed events, subject to conversion into shares of Voting Common Stock at the then
effective Series A Conversion Value, as defined below. The Corporation shall give thirty (30)
days notics of its intent to convert in accordance with this Section. After the receipt of such
notice, each Series A Holder shell surrender to the Corporation the duly endorsed certificate
evidancing the shares of Series A Preferred Stock owned by such holder {or, if such registered
holder alleges that such certificats has been lost, stelen or destroyed, a lost certificate affidavit
and agrecment reasonnbly acceptable to the Corporation to indemnify the Corporation against
any claim that may be made against the Corporation on account of the alleged loss, theft or
destruction of such certificate). The Corporation shall, as soon as practicable after receipt of
such certificate, issue and deliver to such holder a cenificate avidencing the number of shares of
Voting Common Stock to which such holder shall be entitled, Such conversion shall be deemed
to have been made immediately prior to the close of business on the date of such surrender of the
shares of Series A Preferred Stock to be converted, and the person or persons entitled to receive
the shares of Voting Common Stock issunable upon such conversion shall be treated for all
purposes ag the record holder or holders of such shares of Voting Common Stock on such date.

(i)  Optional Conyersion by Series A Holders. The Series A Holders may, at

their option, cause the Corporation to convert their shares of Series A Preferred Stock into shares
of Voting Common Stock as follows:

{A) Right to Convert. At any time after the fifth anniversary of the
date of issnance of shares of Series A Preferred Stock, each share of Series A Preferred Stock
shall be convertible into shares of Voting Common Stock by the Corporation, without the
payment of any additional comsidaration, at the option of the Series A Holder thersof, into the
number of fully paid and nonassessable shares of Voting Common Stock which results from
dividing the Series A Original Issue Price by the Series A Conversion Value, as defined below,
at the time of conversion. The “Sexies A Conversion Value” shall initially be equal to an amount
equal to the Series A Original Issue Price and shall be subject to adjustment from time to time as

(B) Mechanics of Conversion. Before any Series A Holder shall be
entitlcd to voluntarily convert shares of Series A Preferred Stock into shares of Voting Common
Stock and to receive certificates thersfor, such holder shall surrender the certificate or certificates
for such shares of Series A Preferred Stock (or, if such registered holder alleges that such
certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably
acceptable to the Corporation to indemnify the Corporation against any-claim that may be made
against the Corporation on account of the alleged loss, theft or destruction of such certificate),
duly endorsed, to the Corporation at the officas of the Corporation, together with written notice
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to the Corporation at such office that such holder elects to convert all or any number of the
shares of the Series A Preferred Stock represented by such certificate or certificates. Such potice
shall state such holder’s name or the names-of the nominees i which such holder wishes the
certificate or certificates for shares of Voting Commen Stock to be issued. If required by the
Corporation, certificates surrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly
executed by the registered holder or his, her or its attorney duly authorized in Wwriting. Such
conversion shall be deemed to have been made immediately prior to the close of business on the
date of such surrender of the shares of Series A Preferred Stock to be converted (the “Series A
Conversion Time™), and the person entitled to receive the shares of Voting Commeon Stock
issuable upon such conversion shall be treated for all purposes as the record holder or bolders of
such shares of Voting Common Stock on such date. The Corporation shall, as soon as
practicable after the Conversion Time, (1) issue and deliver to such holder of Series A Preferred
Stock, or to his, her or its nominees, & certificate or certificates for the number of full shares of
Common Stock issuable upon such conversion in accordance with the provisions hereof and a
centificate for the number (if any) of the shares of Series A Preferred Stock represented by the
surrendered certificate that were not converted into Voting Common Stock, (2) pay in cash such
amount as provided in subsection (iif), below, in lieu of any fraction of a sharc of Voting
Common Stock otherwise issuable upon such conversion and (3) pay all declared but uapaid
dividends on the shares of Series A Preferred Stock converted.

(iii) Fractional Shareg. No fractional shares of Voting Common Stock shall be
issued upon conversion of shares of Series A Preferred Stock, but the number of shares of Voting
Coemmon Stock shall be rounded down to the nearest whole number, In licu of any fractional
shares to which the holder would otherwise be entitled, the Corporation shall pay cash equal to
such fraction multiplicd by the fair market value of a share of Voting Common Stock as
detcrmined in good faith by the Board. Whether or not fractionzl shares would be issuable upon
such conversion shall be determined on the basis of the total number of shares of Series A
Preferred Stock the bolder is at the fime converting into Voling Common Stock and the
aggregate nomber of shares of Voting Common Stock issuable upon such conversion.

(iv) Taxes. The Corporation shall pay any and all issue and other taxes that
may be payable in respect of any issuance or delivery of shares of Voting Common Stock npon
conversion of shares of Scrics A Preferred Stock. The Corporation shall not, however, be
required to pay any tax which may be payable in respect of any transfer involving the issnance
and delivery of shares of Voting Common Stock in a name other than that in which the shares of
Series A Preferred Stock 50 converted were ragistered, and no such issuance or delivary shall be
made unless and until the parson or entity requesting such issuance has paid to the Corporation
the amount of any tax or has established, to the satisfaction of the Corporation, that such tax has

been paid,

(v)  Reservation of Stock Issuable Upon Conversiop. The Corporation shall at

all times when the Series A Preferred Stock shall be outstanding, reserve and keep available out
of its puthorized but unissued shares of Voting Common Stock, solely for the putpose of
effecting the conversion of the shares of Serics A Preferred Stock, such number of shares of its
duly authorized shares of Voting Common Stock as shall from time to time be sufficient to effect
the conversion of all outstanding ghares of Series A Preferred Stock. If at any time the number
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9



Jan. 11, 2008 9:44AM M_i\am Howard et al. No. 3895 P

HO8000008040 3

of autharized but unissued shares of Voting Common Stock shall not be sufficient to ¢ffect the
conversion of all then outstanding shares of Series A Preferred Stock, the Corporation shall 1ake
such corporate action as may be necessary to increase its avthorized but unissued shares of
Voting Common Stock to such number of shares as shall be sufficient for such purposes,
including, without limitation, engaging in best efforts to obtain the requisite sharcholder approval
of any necessary amendment to the Asticles of Incorporation. Before taking any action which
would cause an adjustment reducing the Series A Conversion Valne below the then par value of
the shares of Voting Common Stock issuable upon conversion of the shares of Series A Preferred

Stock, the Corporation will take any corporste action which may, in the opinion of its counsel, ba -

necessary in order that the Corporation may validly and legally issue fully paid and
nonassessable shares of Voting Commeon Stock at such adjusted Series A Conversion Valve,

(h)  Adjustments to Series A Conversion Value,
()] No Adjvstment of Conversion Value. No adjustment in the Series A

Conversica Value shall be made in respect of the issuance of Additional Shares of Common
Stock unless the consideration per share for an Additional Share of Common Stock issned by the
Corporation is less than the Serias A Conversion Value in effect on the date of, and immediately
prior to, such issue. “Additional Shares of Common Stock™ shall mean all shares of Common
Stock issued by the Corporation after the Series A Original Issue Date, other than shares of
Common Stock issued or issuable:

(A) upon conversion of shares of Series A Preferred Stock;

(B) to officers, directors or employees of, or financial advisors or other
consultants to, the Corporation pursuant to a written stock grant, option plan or purchase plan or
other employee stock incentive program (a “Flan™) or pursuant to any acguisition, financing or
other written agreement so long as any such Plan or written agreement has been approved by the
Board; or

()  asadividend or distribution on the Commen Stock or the Preferred
Stock.

(ii) Deemed Issuance of Additionai Shares of Commion Stock, If the
Corporatiom at any time or from time to time after the Series A Original Issue Date shall issue

any rights, options or warrants to subscribe for, purchase or otherwise acquire either Common
Stock or Preferred Stock (“Options™) or any evidences of indebtedness, sharcs (other than
Common Stock or Preferred Stock) or other securities convertible into or exchangeable for
Common Stock (“Convertible Securities”) then the maximum numnber of shares (as set forth in
the instrument relating thereto without regard to any provisions contained therein for a
subsequent adjustment of such number) of Common Stock issuable upon the exercise of such
Options or, in the case of Convertible Securities, the conversion or exchange of such Convertible
Securities, shall be deemed to be Additional Shares of Common Stock issued as of the time of
such issue provided, that Additional Shares of Common Stock shall not be deemed to have been
issued unless the consideration per share of such Additional Shares of Common Stock would be
less than the Series A Conversion Value in effect on the date of and immediately prior to such
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issue, and provided, further, that in any case in which Additional Shares of Common Stock are
deemed to be issued:

(A) no further adjustment in the Series A Conversion Value shall be
made upon the subsequent issue of shares of Common Stock upon the exercise of such Options
or esnversion or exchange of such Convertible Securities;

(B) if such Options or Convertible Securities by their terms provide,
with the passage of time or otherwise, for any increase or decrease in the consideration payable
to the Corporation, or any increase or decrease in the oumber of shares of Common Stock
issuable, upon the exercise, conversion or exchange thereof, the Series A Conversion Value
computed upon the original issue of such Options or Convertible Securities and any subsequent
adjustments based thereon shall, upon any such increase or decrease bacoming effective, be
recomputed to reflect such increase or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities; and

(C)  on the expiration or cancellation of any Options or the termination
of the right to convert or exchange any Convertible Securities which shall have not heen
exercised, if the Series A Conversion Value shall have been edjusted npon the original issuance
of such Options or Convertible Securities or shall bave been subsequently adjusted pursuant to
clause (B) above, the Serles A Conversion Value shall be recomputed as if the only Additional
Shares of Common Stock issued were the shares of Common Stock, if any, actuslly igsued upon
the exercise of such Options or the conversion or exchange of such Convertible Sccurities, and
the consideration received therefor was the consideration actually received by the Corporation
for the issuance of all such Options, whether or not exercised, plus the consideration actually
reccived by the Corporation upon such exercise, if any, or for the issuance of all such
Convertible Securities, whether or not actually ¢eonverted or exchanged, plus the consideration
actually received by the Corporation upon such conversion or exchange, if any.

(i) Adjustment of Series A Conversion Value Upon Issuance of Additional

Shares of Common Stock. If the Corporation shall issue Additional Shares of Common Stock
without consideration or for a consideration per share less than the Series A Conversion Value in
effect on the date of and immediately prior to such issuance, then end in soch event, the Series A
Conversion Velue shall be reduced, concurrently with such issuance, to a price (calculated to the..
nearcst one cent) detarmined by dividing (A} an amount egual to the sum of (w) the number of
shares of Common Stock outstanding immediately prior to such issue (determined on e folly-
diluted basis; i.e., treating a5 issned and outstanding all shares of Common Stock issuable upon
exercise, ¢xchange or conversion of all outstanding options (o the extemt then vested or
exercisabls), warrants or other securities exercisable or exchangeable for or convertible into,
directly or indirectly, shares of Common Stock) multiplied by the then existing Series A
Conversion Value, plus (x) the consideration, if any, received by the Corporation (or deemed to
have been received by this Corporation) upon such issue of Additional Shares of Common Stock,
by (B) the sum of (y) the number of shares of the Corporation’s issued and ontstanding Common
Stock on a fully-diluted basis immediately before the issuance of such Additional Shares of
Common Stock and (z) the number of shares of Additional Shares of Common Stock that were
issued (or deemed to have been issued) in the transaction to which this Section applies.
Notwithstanding the foregoing provisions of this Section, if the operation of the foregoing
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provisions shall resnit in a new Series A Conversion Value which is less than or equal to the
price paid or deemed to have been pald for such Additional Shares of Common Stock (the
“Additional Shares Issue Price”), then the new Series A Conversion Value shalf be the amount
which is $0.001 more than the Additional Shares Issue Price. If sach Additional Shares of
Common Stock are issued for no consideration, then the Additional Shares Issue Price shall be

deemed to be $0.001.

(iv)  Adjustment to the Conversion Rate due to Stock Split, Stock Dividend or
Other Similar Bvent. If, prior to the conversion of all the shares of Series A Preferred Stock, the
number of ovtstanding shares of Common Stock is increased by a stock split, stock dividend or
other similar event, the Series A Conversion Value shall be proportionately reduced, or if the
number of ouistanding shares of Common Stock is decreased by a combination or
reclassification of shares, or other similar event, the Series A Conversion Value shall be

proportionately increased.

(v)  Adiustment Due te Consolidation, Merger. BExchange of Shares,
Recapitalization, Reorganization or Other Similer Event. If, prior to the conversion of all the

ghares of Series A Preferred Stock, (A) thers shall be any merger, consolidation, exchange of
shares, recapitelization, reorganization or other similar event, as a result of which shares of
Common Stock of this corporation shall be changed into the same or a different number of shares
of the same or another class or classes of stock or securitics of this corporation or another entity,
or (B) there occurs a sale of all or subatantially ail of the Corporation’s assets that is not deemed
to be a liquidation, dissolution or winding up of this corporation, then the Series A Holders
thereafter shall have the right to receive upon conversion of the shares of Serics A Preferred
Stock beld by them, upon the basis and upon the terms and conditions specified herein and in
lien of the shares of Common Stock immediately theretofore issuable upon conversion, such
stock, securities and/or other assets which the Series A Holders would have been entitled to
receive in such transaction had the Series A Preferred Stock, together with all unpaid and
acerned dividends thereon (whether or not earned or declared), been converted immediately prior
to such transaction, and in any such case appropriate provisions shall be made with respect to the
rights and interests of the Series A Holders to the end that the provisions hercof (including,
without Limitation, provisions for the adjustment of the Series A Conversion Value) shall
thereafter be applicable, as nearly as may be practicable in relation to any securities thereafter
deliverable upon the exercise hereof.

(vi) Certificates as to Adjustments. Upon each adjustment or readjustment of
the Series A Conversion Value, the Corporation, at its expense, promptly shall compute such
adjustment or readjustment in accordance with the terms hereof and prepare and furnish to sach
holder of Series A Preferred Stock a certificate of the Corporation setting forth such adjustment
ot readjustment and showing in detail the facts upon which such adjustment or readjustment is
based. The Corporation shall, upon the written request at any time of any holder of Series A
Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting forth (A)
such adjustments and readjustments, (B) the then effective Series A Conversion Value, and (C)
the number of shares of Common Stock and the amount, if any, of other property which at the
time wonld be received upon the conversion of each share of such Series A Preferred Stock.
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o Protective Provisions. So long as any shares of Series A Preferred Stock are
ontstanding, the Corporation shail not without first obtaining the approval (by vote or written
consent, as provided by the FBCA) of a majority of the Series A Holders:

() alter or change the rights, preferences or privileges of the Series A
Preferred Stock, incinding, but not limited to, the creation or authorization of secunt:cs which

" rank senior to the Series A Preferrad Stock:

(ii) increase the size of the authorized nomber of shares of Series A Preferred
Stock; or

(i) do any act or thing not authorized or contemplated by the Articles of
Incorporation which would resnit in taxation of the Series A Holders under Section 305 of the
Intcrnal Revenue Code of 1986, as amended (or any comparable provision of the Internal
Revenue Code as hereafter from time 1o time amended).

S, Series B Preferred Stock

(a) Designation and Amount. 10,000,000 shares of the 50,000,000 authorized shares
of Preferred Stock are designated as shares of “8% Series B Cumulative Convertible Preferred

Stock” (the “Series B Preferred Stock”).

(b)  Relative Rights of Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock and Series D Preferred Stock.  All preferences, voting powers, relative,

participsting, optional or other special rights and privileges, and qualifications, limitations, or
restrictions, of the Series A Preferred Stock, the Scries B Preferred Stock, Series C Prefened
Stock and the Series D Preferred Stock are expressly made pari passu 10 each other except with
respect to voting rights in which case on all matters submitted to the Corporation’s shareholders
the holders of the Preferred Stock shall have the voting rights established herein,

(c}  Vaoting Rights. Except as provided in this Section, the holders of record of the
Series B Preferred Stock {the “Serics B Holders™) shall have no voting power whatsoever except
to the extent otherwise expressly provided by the FBCA, and no Series B Holder shall vote or
otherwise participate in any proceeding in which actions shall be taken by the Corporation or the
shareholders thereof or be entitled to notification as to any meeting of the sharsholders. The
Series B Holders shall have the right to vote the shares of Series B Preferred Stock as one class
together on the clection of one individual as a memiber of the Board as more specifically
provided in a definite voting agreement cntered into among the Corporation and Series B
Holders.

(d)  Dividends.

) The Series B Holders shall be entitled to receive, when, as and if declared
by the Board, out of legally available funds therefor, cumulative dividends accruing on the Series
B Preferred Stock at a rate equal to 8% of the Series B Original Issue Price {as defined below)
per annum per share (the “Series B Dividend Ratc”), payable quarterly in arrears in cash, The
“Series B Original Issue Price” shall mean the price at which shares of Series B Preferred Stock
were originally issned, subject to appropriate adjustment as set forth herein,
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) (i)  All dividends shall accrue on any given share of Series B Preferred Stock
from the most weent date on which a dividend has been paid with respect to such share of Series
B Preferred Stock or, if no dividends have been paid, from the date of original issuance of such
share of Series B Preferred Stock (“Series B Original Issue Date™). All dividends shall acerue
from day to day, whether or not declared, based on the actual number of days elapsed and shall
be payable gunarterly in arrears on January 1, April 1, July 1 and Qctober 1 of each year (each a
“Dividend Payment Date”) commencing on the Series B Original Issue Date, provided, that if a
Dividend Payment Date is not a business day, then the dividend shall be payable on the first
immediately succeeding business day. Dividends shell be paid to the holders of record of the
Series B Preferred Stock as their names appear on the stock transfer records of the Corporation
on the date (the “Record Date™) designated by the Board as the date of record for the payment of
such dividend; and, further provided, that such Record Date may not precede the date upon
which the resolution fixing the Record Date is adopted and may not be more than sixty (60) days
prior to the Dividend Payment Date.

(iii) No dividends may be paid or s¢t apart for such payment on any shares of
Common Stock and no Common Stock may be repurchased or otherwise retired for value nor
may funds be sct apart for payment with respect thereto, if dividends have not been paid in full
on the Preferred Stock as provided in this Article. )

(e) Rank. The Series B Preferred Stock shall rank senior o all shares of Common
Stock and pari passu with all shares of Series A Preferred Stock, Seriez C Preferred Stock and
Series D Preferred Stock, as to any distribution of asscis upon any liquidation,- dissolution or
winding up of this corporation, whether voluntary or involuntary (all such distributions being
referred to collectively as “Distributions™). :

'5)) Liquidation Preference.

0] If any Distribution, occurs, the Series B Holders shall be entitled to
receive, prior and in preference to any Distribution to the holders of the Common Stock and pari
passie with all shares of Series A Preferred Stock, Seties € Preferred Stock and Series D
Preferred Stock, an amount per share equal to the greater of (A) the Series B Criginal Issue
Price, together with unpaid and accrued dividends (whether or not carned or declared) on the

14

Seties B Prefemred Stock, and (B) such amount per share as wounld have been payable had all -

shares of Saries B Preferred Stock been converted into Common Stock pursuant to paragraph (g),
below, immediately prior to such Distribution, If upon any such Distribution, and after payment
in full of any amounts due the creditors of the Corporation, the assets available to be distributed
to the holders of Preferred Stock shall be insufficient to pay to the holders of Preferred Stock the
full preferential amounts due to the holders of Preferred Stock, then the entire assets of the
Corporation legelly available for distribution shall be distributed among the holders of Preferred

Stock pro rata,

(ii)  Upon the completion of the Distribution to the holders of Preferred Stock
as required, if assets remain in the Corporation, they shall be distributed to holders of Common
Stock, pro rata based on the number of shares held by each holder of Common Stock.
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(g) Conversion Rig'hts. .
(0  Mandatory Conversion by Corporation. The Corporation shall cause all of

the outstanding shares of Series B Preferred Stock to be converted into shares of Voting
Common Stock at any time if; (A) there shall be any merger, consolidation, exchange of shares,
recapitalization, reorgantzation or other similar event or there occurs a sale of all or substantially
all of the Corporation’s assets; or (B) the Corporation conducts an initial public offering of
shares of Voting Common Stock at a price per share greater thap the Series B Original Issue
Price. Each outstanding share of Series B Preferred Stock shall be, on the happening of the
above listed events, subject to conversion into shares of Voting Common Stock at the then
effective Series B Conversion Valuve, as defined below. The Corporation shall give thirty (30)
days notice of its intent to convert in accordance with this Section. After the receipt of such
notice, each Series B Holder shall surrender to the Corporation the duly endorsed cerificate
evidencing the shares of Series B Preferred Stock owned by such holder (or, if such registered
holder alleges that such certificate has been lost, stolen or destroyed, a Jost certificate affidavit
and agreement reasonably acceptable to the Corporation to indemnify the Corporation against
any claim that may be made against the Corporation on account of the alleged loss, theft or
destruction of such certificate). The Corporation shall, as soon as practicable after receipt of
such certificate, issue and deliver to such holder a certificate evidencing the number of shares of
Voting Common Stock to which such holder shall be entitled. Such conversion shall be deemed
to have been made immediately prior to the close of business on the date of such surrender of the
shares of Series B Preferred Stock to be converted, and the person or persons entitled to receive
the shares of Voting Common Stock issnable upon such conversion shall be treated for all
purposes as the record holder or holders of such shares of Voting Common Stock on such date.

(i)  Mechanics of Conversion. Before any Series B Holder shall be entitled to
convert shares of Serics B Preferred Stock into shares of Voting Common Stock and to raceive
certificates therefor, such holder shall surrender the certificate or certificates for such shares of
Sexries B Preferred Stock (or, if such registared holder alieges that such certificate has been lost,
stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the
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Corporation to indemnify the Corporation ageinst any claim that may be made against the

Corporation on account of the alleged loss, theft or destruction of such certificare), duly
endorsed, to the Corporation at the offices of the Corporation, together with written notice to the
Corporation at such office that such holder elects to convert all or any namber of the shares of
the Series B Preferred Stock represented by such certificate or certificates. Such notice shall
state such holder’s name or the names of the nominees in which such holder wishes the
certificate or certificates for shares of Voting Common Stock to be issued. If required by the
Corporation, certificates surrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly
exccuted by the registered holder or his, her or its attorney duly authorized in writing. Such
eonversion shall be deemed to have been made immediately prior to the close of business on the
daic of such surrender of the shares of Series B Praferred Stock to be converted (the *“Serics B
Conversion Time™), and the person entitled to rective the shares of Voting Common Stock
issuable npon such conversion shall be treated for all purposes as the record holder or holders of
such shares of Voting Common Stock on such date. The Corporation shall, 25 soon as
practicable after the Serics B Conversion Time, (A) issue and deliver to such holder of Series B
Preferred Stock, or to his, her or its nominses, a cartificate or certificates for the number of full
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shares of Common Stock issuable upon soch conversion in accordance with the provisions
hereof and a certificate for the number (if any) of the shares of Series B Preferred Stock
represcnted by the surrendered certificate that were not converted into Voting Common Stock,
(B) pay in cash such amount 28 provided in Subsection (iii), below, in lieu of any fraction of a
share of Voting Common Stock otherwise issuable upon such conversion and (C) pay all accrued
but unpaid dividends on the shares of Series B Preferred Stock converted. i

(iif) Fractional Shares. No fractional shares of Voting Common Stock shall be
issued upon conversion of shares of Series B Preferred Stock, but the number of shares of Voting
Common Stock shall be rounded down to the nearest whole nomber. In lieu of any fractional
shares to which the holder would otherwise be entitled, the Corporation shall pay cash equal to
such fraction multiplied by the fair market value of a share of Voting Common Stock as
determined in good faith by the Board. Whether or not fractional shares would be issuable upon
such conversiop shall be determined on the basis of the total number of shares of Series B
Preferred Stock the holder is at the time converting into Voting Common Stock and the
aggregate number of shares of Voting Common Stock issuable upon such conversion. -

(iv)  Taxes. The Corporation shall pay any and all issue and other taxes that
may be payable in respect of any issuance or delivery of shares of Voting Commeon Stock upon
conversion of shares of Serics B Prefarred Stock. The Corporation shall not, however, be
required to pay any tax which may be payable in respect of any transfer involving the issnance
and delivery of shares of Voting Common Stock in & name other than that in which the shares of
Series B Prefarred Stock so converted were registered, and no such issuance or delivery shall be
made unless and until the person or entity requesting such issuance has paid to the Corporation
the amount of any tax or has established, to the satisfaction of the Corporation, that such tax has

* been paid.

(v)  Reservaton of Stock Issuable Uppn @m{m jon. The Corporation sball at

all times when the Series B Preferred Stock shall be outstanding, reserve and keep available out
of its authorized but unissued shares of Voting Common Stock, solely for the purpose of
effecting the conversion of the sharas of Saries B Preferred Stock, such number of shares of its
duly anthorized shares of Voting Common Stock as shall from time to time be sufficient to effect
the conversion of all outstanding sharss of Series B Preferred Stock. If at any time the number
of authorized but unissucd shares of Voting Common Stock shall not be sufficient to cffect the
conversion of all then ourstanding shares of Series B Preferred Stock, the Corporation shall take
such corporate action as may be necessary to increasc its anthorizad bnt unissued shares of
Voting Common Stock to such number of shares as shall be sufficient for such purposes,
including, without limitation, engaging in best efforts to obtain the requisite shareholder approval
of any necessary amendment to the Articles of Incorporation. Before taking any action which
would cause an adjustment reducing the Series B Conversion Value below the then par value of
the shares of Voting Common Stock issuable upon conversion of the Series B Preferred Stock,
the Corporation will take any corporate action which may, in the opinion of its counsel, be
necessary in order that the Corporation may velidly and lepally i{ssue fully paid and
nonassessable shares of Voting Common Stock at such adjusted Series B Coaversion Value.

(h) Rcdémpf_:ion of Series B Preferred Stock. To the extent funds are légaﬂy available

for redemption and so long as the Corporation has redeemed all ghares of Series C Preferred
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Stock requested to be redeemed in a Series C Redemption Election Notice, if any, the
Corporation may, at iis option and by written notice to the Series B Holders, redeem shares of
Series B Preferred Stock at a price equal to the Series B Original Issue price plus all accrued but
unpaid dividends thareon (the “Series B Redemption Price”) at any time on or after the fifth
anniversary of the date of issuance of such shares, from the Series B Holders.

{ Redemption Notice. Written notice of the redemption (the “Series B
Redemption Election Notice™) shall be mailed, postage prepaid, to each holder of record of
Series B Preferred Stock, at its address last shown on the records of the Corporation, not less
thap 30 days prior to the date upon which the Corporation elects to redeem shares of Series B
Preferred Stock (thc “Series B Redemption Date™). The Series B Redemption Election Notice

shall state:
{A) the number of shares of Series B Preferred Stock held by the

holder that the Corporation shall redeem on the Series B Redemption Date specified in the Series
B Redemption Election Notice;

(B)  the Series B Redemption Date and the Series B Redemption Price;
and
(C)  that the holder is to surrender to the Corporation, in the manner

and at the place designated, his certificate or certificates representing the shares of Series B
Preferred Stock to be redecmed.

(ii) Optional Conversion. As of any Series B Redemption Date, the Series B
Holders may, at their option, cause the Corporation to convert the shares of Series B Preferred
Stock specified in the Series B Redemption Election Notice into shares of Voting Common

17

Stock in Heu of a redemption of such shares. In the event of such an election, each share of |

Series B Preferred Stock beld by such Series B Holder specified in the Series B Redemption
Election Notice shall bs subject to conversion into the number of fully paid and nonassessable
shares of Voting Common Stock which resnlts from dividing the Series B Original Issuc Price by
the Series B Conversion Value. The “Series B Conversion Value” shall initially be equal to an
amount equal to the Series B Original Issue Price and shall be subject to adjustment from time to
time as provided hercin. In the event that a Series B Holder elects 10 convert the shares of Series
B Preferred Stock in lien of redemption as provided in this Section 5Ch)(ii), such sharsholder
shall notify the Corporation in writing of auch election within 10 days of receipt of the Series B

Redemption Election Notice.

(iii)  Surrender of Centificates; Payment. On or before the Scrics B Redemption

Date, each holder of shares of Series B Praferred Stock to be redeemed or converted on the
Serics B Redemption Date, shall surrender the certificate or certificates representing such shares
to the Corporation, in the manner and at the place designated in the Series B Redemption
Election Notice, and thereupon (A) in the event that such shares are to be redaemed, the Series B
Redemption Price for such shares shall be payable to the order of the person whose name appears
on such certificate or certificates as the owner thercof, or (B) in the event that such shares are to
be convertad, issue and deliver to such holder a certificate evidencing the number of shares of
Voting Common Stock to which such holder shall be entitled and (C) in either event, each
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0 surrendered certificate shall be canceled and retired and shall not under any circumstances be
reissued.

(i)  Adijustments to Series B Conversion Value.
()  No Adjustment of Conversion Value. No adjustment in the Series B

Conversion Value shzll be made in respect of the issuance of Additional Shares of Common
Stock unless the consideration per share for an Additional Share of Common Stock issned by the
Corporation is less than the Series B Conversion Valuc in effect on the date of, and immediately
prior to, such issue. “Additional Shares of Common Stock™ shall mean all shares of Common
Stock issued by the Corporation after the Series B Original Issue Date, other than shares of

Common Stock issued or issuable: _
{A)  upon conversion of shares of Series B Preferred Stﬁck:

(B) to officers, directors or employees of, or financial advisors or other
consuliants to, the Corporation pursuant a Plan or pursuant to any acquisition, financing or other
written agreement so long as any such Plan or written agreement has been approved by the
Board; or

(C)  asadividend or distribution on the Common Stock or the Preferred
Stock,

» (i) Degmed Jssuance of Additional Shares of Common Stock. If the ;

Corporation at any time or from time to time after the Series B Original Issue Date shall issue '
any Options or any evidences of indebtedness, shares (other than Common Stock or Preferred
Stock) or Convertible Securities then the maximum number of shares (as set forth in the
instrument relating thereto without regard to any provisions contained therein for a subsequent
adjustment of such niumber) of Common Stock issnable upon the exercise of such Options or, in
the case of Converlible Securities, the conversion or exchange of such Convertible Securities,
ghall be deemed to be Additional Shares of Common Stock issued as of the time of such issue
provided, that Additiona! Shares of Common Stock shall not be deemed to have been issued
unless the consideration per share of such Additional Shares of Common Stock would be lesa
than the Series B Conversion Value in effect on the date of and immediately prior to such issue,
" and provided, further, that in any case in which Additional Shares of Common Stock are deemed

to be issued:

(A) no further adjustment in the Series B Conversion Value shail be
made upon the subscquent issue of shares of Common Stock upon the excrcise of such Options
or conversion or exchange of such Convertible Securities;

(B)  if such Options or Convertible Securitics by their terms provide,
with the passage of time or otherwise, for any increasc or decrease in the consideration payable
to the Corporation, or any increase or decrease in the number of shares of Common Stock
issuable, upon the exercise, conversion or exchange thereof, the Series B Conversion Value
computed upon the original issue of such Options or Convertible Securities and any subsequent
adjustments based thercon shall, upon any such increase or decrease becoming effective, be
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recompuied to reflect such increase or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities; and

{C) on the expiration or cancellation of any Options or the termination
of the right to convert or exchange any Convertible Sccurities which shall have not been
exercised, if the Series B Conversion Value shall have been adjusted upon the original issvance
of such Options or Convertible Securities or shail have been subsequently adjusted pursuant to
clause (B) ahove, the Series B Conversion Value shall be recomputed s if the only Additional
Shares of Commen Stock issued were the shares of Common Stock, if any, actually issued upon
the exercise of such Options or the conversion or exchange of such Convertible Securities, and
the consideration received therefor was the consideration actually received by the Corporation
for the issuance of all such Options, whether or not exercised, plug the consideration actually
received by the Corporation- vpon such exercise, if any, or for the issuance of all such
Conventible Securities, whether or not actually converted or sxchanged, plug the consideration
actually recelved by the Corporation upon such conversjon or exchange, if any.

(i)  Adjustment of Series B Conversion Valug Upon Issnance of Additiopal
Shares of Common Stock. I the Corporation shall issue Additional Sheres of Commeon Stock
without consideration or for & consideration per share less than the Series B Conversion Value in
effect on the date of and immediately prior to such issuance, then and in such event, the Series B
Conversion Value shall be reduced, concurrently with such issnance, to a price (calcnlated to the
nearest one cent) determined by dividing (A) an amount equal to the sum of (w) the number of
sheres of Common Stock outstanding immediately prior to such issue (determined on a fully-
diluted basis; 1.e., treating as issued and ontstanding all shares of Common Stock issuable upon
exercise, exchapge or conversion of all outstanding options (to the extent then vested or
exercisable), warrants or other securities exercisable or exchangeable for or convertible into,
directly or indirectly, shares of Common Stock) multiplied by the then existing Series B
Conversion Value, plus (x) the consideration, if any, received by the Corporation (ot deemed to
have been received by this Corporation) zpon such issue of Additional Shares of Commeon Stock,
by (B} the sum of (y) the number of shares of the Corparation’s issued and outstanding Common
Stock on a fully-diluted basis immediately beforc the issuance of such Additional Shares of
Common Stock and (z) the number of shares of Additional Shares of Common Stock that were
issued (or deemed to have been issued) in the transaction to which this Section applies.
Notwithstanding the forcgoing provisions of this Section, if the operation of the foregoing
provisions shall resnlt in a new Series B Conversion Value which is less than or equal to the
price paid or deemed to have been paid for such Additional Shares of Common Stock (the
“Additional Shares Issue Price”), then the new Series B Conversion Value shall be the amount
which is $0.001 more than the Additional Shares Issue Price. If such Additional Shares of
Common Stock are issued for no consideration, then the Additional Shares Issue Price shall be

desmed to be $0.001,

dv) Adju i due to Stock Splt, Stock Dividend or
Other Simitar Event If, prior to the conversion of all the Series B Preferred Stock, the number
of outstanding shares of Common Stock is increased by a stock split, stock dividend or other
similar cvent, the Series B Conversion Value shall be proportionately reduced, or if the number
of outstanding shares of Common Stock i decreased by a combination or reclassification of
shares, or other similar event, the Series B Conversion Value shall be proportiopately increased.
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v) diustment to Consolidation, Merger, Exchange of Shares

Recg;giialization, Reorganization or Other Similar Event. If, prior to the conversion of all the

Series B Preferred Stock, (i) there shall be any merger, consolidation, exchange of shares,
recapitalization, reerganization or other similar event, as a result of which shares of Common
Stock of this corporation shall be changed into the same or a different number of shares of the
same or aoother class or classes of stock or securities of this corporation ot another entity, or (il)
there occurs a sale of all or substantially att of the Corporation's assets that is not deemed to be a
liquidation, dissolution or winding up of this corporation, then the Series B Holders thereafter
shall have the right to receive upon conversion of the shares of Series B Preforred Stock held by
them, upon the basis and upon the terms and conditions specified herein and in lieu of the shares
of Common Stock immediately theretofore issuable upon conversion, (i) such stock, securities
and/or other assets which the Series B Holders would have been entitled to receive in such
transaction had the Series B Preferred Stock, together with all unpaid and accrned dividends
thereon (whether or not earned or declared), been converted immediately prior to such
transaction, and in any such case appropriate provisions shall be made with respect to the rights
and interests of the Series B Holders to the end that the provisions hereof (including, without
limitation, provisions for the adjustment of the Series B Conversion Value) shall thereafter be
applicable, as nearly as may be practicable in relation to any securities thereafter deliverable

upon the exercise hereof.

(vi) Certificates as 10 Adjustments. Upon each adjustment or readjustment of
the Series B Conversion Value, the Corporation, at its expense, promptly shall compute such
adjustment or readjustment in accordance with the terms hereof and prepare and furnish to each
holder of Serles B Preferred Stock a certificate of the Corporation setting forth snch adjustment
or readjustment and showing in detail the facts upon which such edjustment or readjustment is
based. The Corporation shall, upon the written request at any time of any holder of Series B
Preferred Stock, furnish or cause to be furnished to such holder a like centificate setting forth (i)
such adjustments and readjustments, (i) the then effective Series B Conversion Value, and (iii)
the nnmber of shares of Common Stock and the amount, if any, of other property which at the
time would be received upon the conversion of each share of such Series B Praferred Stock.

()] i visions. So long as any shares of Scrics B Preferred Stock are

outstanding, the Corporation shall not without first obtaining the approval (by vote or written
consent, a3 provided by the FBCA) of a majority of the Series B Holders:

> @ alter or change the rights, preferences or privileges of the Series B
Preferred Stock, including, but not limited to, the creation or authorization of securities which
rank senior to the Series B Preferred Stock;

(i) increase the size of the authorized number of shares of Scries B Preferred
Stock; or

: (iii) do any act or thing not authorized or contemplated by the Articles of
Incorporation which would result in taxation of the Series B Holders under Section 305 of the
Internal Revenue Code of 1986, as amended (or any comparable provision of the Internal
Revenue Code as hereafter from tune to ime amended).
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6. Scrics C Preferred Stock

(a)  Designation and Amount. 10,000,000 shares of the 50,000,000 authorized shares
of Preferred Stock are designated as shares of “8% Series C Cumulative Convertible Preferred

" Stock™ (the “Series C Preferred Stock™).

(b)  Relative Rights of Series A Preferred Sto _Series C
Preferred Stock and Series D Preferred Stock. All preferences, voting powess, relative,
participating, optional or other special rights and privileges, and qualifications, limitations, or
restrictions, of the Series A Preaferred Stock, the Series B Preferred Stock, Serles C Preferred
Stock and the Series D Preferred Stock are expressly made pari passu to each other except with
respect to voting rights in which case on all matters submitted to the Corporation’s shareholders
the holders of the Preferred Stock shall have the voting rights established herein.

(©)  Yoting Rights. Except as provided in this Section, the holders of Series C
Preferred Stock (the “Series C Holders™) shall have no voting power whatsoever except to the
extent otherwise expressly provided by the FBCA, and no Secrics C Holder shall vote or
otherwise participate in any proceeding in which actions shall be taken by the Corporation or the
shareholders thereof or be entitled to notification as to any meeting of the shareholders. The
Serics C Holders shall have the right to vote the shares of Series C Preferred Stock as one class
together on the clection of two individuals as members of the Board as more specifically
provided in a definite voting agreement entered into among the Corporation and Serics C

Holders. .
(d) Dividends.

' (6] The Series C Holders shall be entitled to receive, when, as and if declared,
out of legally availeble funds, cumnletive dividends accruing on the Series C Preferred Stock at a
rate equal to 8% of the Series C Oniginal Issue Price (as defined below) per annum per share (the
“Series C Dividend Rate™), payable quarterly in arrears as foHows: (A) during the first two (2)
years following the Series C Original Issne Date (s defined below), such payment shall be made
in shares of Series C Preferred Stock (the “Series C Payment-in-Kind Dividend™) in lien of cash
calculated by dividing the Series C Dividend Rate to be paid on such date by the Series C

21

Original Issue Price on the date immediately preceding each Dividend Payment Date, as defined

below, and (B) after the second anniversary of the Series C Original Issue Date, such payment
shall be in cash. The “Series C Original Issue Price” shall mean the price at which shares of
Secries C Preferred Stock were originally issued, subject to appropriate adjustment as set forth
herein. In conjunction with the payment of any Serjes C Payment-in-Kind Dividend, the
Corporation shall promptly issue and deliver to the holders of the shares of Series C Preferred
Stock, a certificate or certificates for the number of additional sharee of Series C Preferred Stock
to be 50 issued. Any shares of Series C Preferred Stock issued to the holders of Series C
Preferred Stock on account of any Series C Payment-in-Kind Dividend shall be deemed to be
issued on the Dividend Payment Date. In Heu of any fractional share of Series C Preferred Stock
which would otherwise be issued in payment of a dividend on a Dividend Payment Date, the
Corporation shall pay a cash adjustment in respect of such fractional interest in an amount in

cash.
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. (ii)  All dividends sball accrue on any given share of Series C Preferred Stock
from the most recent date on which a dividend has been paid with respect to such share of Series
C Preferred Stock or, if no dividends have been paid, from the date of original issuance of such
share of Series C Preferred Stock (“Series C Original Issue Date”™). All dividends shall accrue
from day to day, whether or not declared, based on the actual number of days elapsed and shall
be payable guarterly in arrears on January 1, April 1, July 1 and October 1 of each year (each a
“Dividend Payment Date™) commencing on the Series C Original Issue Date, provided, that if a
Dividend Payment Date i3 not a business day, then the dividend shall be payable on the first
immediately succeeding business day. Dividends shall be paid to the holders of record of the
Series C Preferred Stock as their names appear on the stock transfer records of the Corporation
on the date (the “Record Date”) designated by the Board as the date of record for the payment of
such dividend; and, further provided, that such Record Date may not precede the date upon
which the resolution fixing the Record Date is adopted and may not be more than sixty (60) days

prior to the Dividend Payment Date.

(i) No dividends may be paid or set apart for such payment on any shares of
Common Stock and no Common Stock may be repurchased or otherwise retired for valuc nor
may funds be set apart for payment with respect thereto, if dividends have not been paid in full
on the Preferred Stock as provided in this Article.

(iv)  Reservation of Serigs C Preferred Stock. The Corporation shall at all

times reserve and keep available out of its authorized but unissued shares of Series C Preferred
Stock, solely for the purpose of fulfilling the payment of the Series C Payment-in-Kind
Dividend, such number of shares of Series C Preferred Stock as shall from time to time be
sufficient to fulfill the payment of the Series C Payment-in-Kind Dividend. If at any time the
number of authorized but unissued shares of Series C Preferred Stock shall not be sufficient to
pay the Series C Payment-in-Kind Dividend, the Corporation shall take such corporate action as
may be necessary to increase its authorized but unissued shares of Series C Preferred Stock to

" such number of shares as shall be sufficicat for such purposes.

(¢) Rank. The Series C Preferred Stock shall rank senior to all shares of Common
Stock and pari passu with all shares of Series A Preferred Stock and Series B Preferred Stock, as
to any distribution of assets upon any liquidation, dissolution or winding up of this corporation,
whether voluntary or involuntary (all such distributions bemg referred to collectively as

“Distributions™).

()  Liguidati ence,

1

(i}  If any Distribution, occurs, the Series C Holders shall be entitled to

receive, prior and in preferénce to any Distribution to the holders of the Common Stock and pari
passu with all shares of Series A Preferred Stock, Series B Preferred Stock and Series D
Preferred Stock, an amount per share equal to the greater of (A) the Series C Original Issue
Prce, together with unpaid and accrmed dividends (whether or not earmned or declared) on the
Series C Preferred Stock, or (B) such ampunt per share as would have been payable had all
shares of Series C Preferred Stock been converted into Common Stock pursuant to paragraph (g),
below, immediately prior to such Distrinition. If upon any such Distribution, and after payment
in full of any amounts due the creditors of the Corporation, the assets available to be distributed
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K to the holders of Preferred Stock shall be insufficient to pay to the bolders of Preferred Stock the
full preferential amounts due to the holders of Preferred Stock, then the entire assets of the
Corporation legally available for distribution shall be distributed among the holders of Preferred

Stock pro rata.

(i1} Upon the completion of the Distribution to the holders of Preferred Stock

as required, if assets remain in the Corporation, they shall be distributed to holders of Common
Stock, pro rata based on the number of shares held by each holder of Common Stock.

() Conversion Rights. The Series C Holders may, at their option, cause the
Corporation to convert their shares of Series C Preferred Stock into shares of Voting Commen

Stock as follows:

(i) Right to Convert. On the earlier to ocour of: (a) any merger, consolidation,
exchange of shares, recapitalization, reorganization or other similar event or there oceurs a sale
of all or substantially all of the Corporation’s assets; (b) an initial public offenng of shares of
Voting Common Stock at a price per share greater than the Series C Original Tssue Price; or (c)
at any time after the third anniversary of the Series C Original Issue Date, cach share of Series C
Preferred Stock shall be convertible into shares of Voting Common Stock by the Corporation,
without the payment of any additional consideration, at the option of the Series C Holder thereof,
into the number of fully paid and nonassessable shares of Voting Common Stock which results
from dividing the Series C Original Issue Price by the conversion valu¢ per share in effect for
each share of Series C Preferred Stock (the “Series C Conversion Value”). The Series C
Conversion Value shall initially be equal to an amount equal to the Series C Orlginal Issue Price
and shall be subject to adjustment from time to time as provided herein.

(i) Mechanics of Conversion. Before any Series C Holder shall be entitled to

" voluntarily convert shares of Series C Preferred Stock into shares of Voting Common Stock and
to receive certificates therefor, such holder shall surrender the certificate or certificates for such
shares of Series C Preferred Stock (or, if such registered holder alleges that mch certificate has
been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to
the Corporation to indemnify the Corporation against any claim that may be made against the
Corporation on account of the alleged loss, theft or destruction of such certificate), duly
endorsed, to the Corporation at the offices of the Corporation, together with writien notice to the
Corporation at such office that such holder elects to convert all or any number of the shares of
the Series C Preferred Stock represented by such certificate or certificates. Such notice shall
state such holder’s name or the names of the nominees in which such holder wishes the
certificate or certificates for shares of Voting Common Stock to be issued. If required by the
Corporation, cextificates surrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly
exccuted by the registered holder or his, her or its aftorney duly authorized in writing. Such
conversion shall be deemed to have been mads immediately prior to the close of business on the
date of such surrender of the shares of Series C Preferred Stock to be converted (the “Series C
Conversion Time™), and the person entifled to receive the shares of Voting Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder or bolders of
such shares of Voting Common Stock ont such date. The Corporation shall, ag -soon as
practicable after the Series C Conversion Time, (A) issue and deliver to such holder of Series C
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Preferred Stock, or to his, her or its nominees, a certificate or certificates for the number of full
shares of Common Stock issuable upon such conversion in accordance with the provisions
hereof and a certificate for the number (if any) of the shares of Series C Preferred Stock
represented by the surrendered certificate that were not converted into Voting Common Stock,
(B) pay in cash such amount as provided in subsection (iii), below, in lieu of any fraction of a
share of Voting Common Stock otherwise issuable upon such conversion and (C) pay all accrued
but unpaid dividends on the shares of Serics C Preferred Stock converted.

(iif)  Fractional Shares. No fractional shares of Voting Common Stock shall be
issued upon conversion of shares of Series C Preferred Stock, but the number of shares of Voting
Common Stock shzll be rounded down to the nearest whole number. In licu of any fractional
shares fo which the holder would otherwise be entitled, the Corporation shall pay cash equal to
such fraction multiplied by the fair market valus of a share of Voting Common Stock as
determined in good faith by the Board. Whether or not fractional shares would be issuable upon
such conversion shall ba determined on the basis of the total. number of shares of Series C
Preferred Stock the holder is at the time converting inte Voting Common Stock and the
aggregate number of shares of Voting Common Stock fssuable upon such conversion.

(ivy Taxes. The Corporation shall pay any and all issue and other taxes that
may be payable in respect of any issuance or delivery of shares of Veting Common Stock upon
conversion of shares of Series C Prefemed Stock. The Corpomtion shall not, however, be
required to pay any tax which may be payable in respect of any transfer involving the issuance
and delivery of shares of Voting Common Stock in & name other than that in which the shares of
Series C Preferred Stock so converted were registered, and no such issuance or delivery shall be
madp unless and until the person or entity requesting such issuance has paid to the Corporation
the amount of any tax or has established, to the satisfaction of the Corporation, that snch tex has

been paid.

(v)  Reservetion of Stock Isguable Upon Copversion. The Corporation shall at

all times when the Series C Preferred Stock shall be outstanding, reserve and keep aveilable out
of its authorized but unissued shares of Voting Common Stock, solely for the purpose of
effecting the conversion of the shares of Series C Preferred Stock, such number of shares of its
duly anthorized shares of Voting Common Stock as shall from time to time be sufficient to effect
the conversion of all outstanding shares of Series C Preferred Stock. If at any time the number
of anthorized but unissued shares of Voting Cornmon Stock shall not be sufficient to effect the
conversion of all then outstanding shares of Series C Preferred Stock, the Corporation shall take
such corporate action as may be necessary to incresse its authorized but unissued shares of
Voting Common Stock to such number of shares as shall be sufficient for such purposes,
including, without imitation, engaging in best afforts to obtain the requisite shareholder approval
of any nccessary amendment to the Articles of Incotporation. Before taking any action which
would cause an adjustment reducing the Series C Conversion Value below the then par value of
the shares of Voting Common Stock issuable upon conversion of the Series C Preferred Stock,
the Corporation will take any corporate action whichk may, in the opinion of its counsel, be
necessery in order that the Corporation may validly and legally issue fully paid and
nonassessable shares of Voting Common Stock at such adjusted Series C Conversion Value.
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)  Adj t§ to Seri nversion Value,
() No Adiustment of Conversion Value. No adjustment in the Series C

Conversion Value shall be made in respect of the issuance of Additional Shares of Common
Stock unless the consideration per share for an Additional Share of Common Stock issued by the
Corporation is less than the Series C Conversion Value in effect on the date of, and immediately
prior to, such issue, “Additional Shares of Common Stock” shall mean all sharés of Common
Stock issued by the Corporation after the Series C Original Issue Date, other than shares of

Common Stock issued or issuable;

(A)  upon conversion of shares of Series C Preferred Stock;

(B) 1o officers, directors or employees of, or ﬁnaﬁcial advisors or other
consultants to, the Cotporation pursuant a Plan or prrspant to any acquisition, financing or other
written agrsement so long as any such Plan or written agreement has been approved by the
Board; or

(C)  as adividend or distribution on the Common Stock or the Preferred
Stock. .

(ii) Deemed Issuance of Additional Shares of Common Stock. If the

Corporation at any time or from time to time after the Series C Original Iisue Datc shall issue
any Options or any evidences of indebtedness, shares (other than Common Stock or Preferred
Stock) or Convertible Securities then the maximum number of shares (as set forth in the
instrument relating thereto without regard to any provisions contained therein for a subsequent
adjustment of such number) of Common Stock issuable wpon the exercise of such Options or, in
the case of Convertible Securities, the conversion or exchange of such Convertible Securities,
shall be desmed to be Additional Shares of Common Stock issued as of the time of such issue
provided, that Additional Shares of Common Stock shall not be deemed to have been issued
unless the consideration per share of such Additional Shares of Common Stock would be less
than the Seties C Conversion Value in effect on the date of and immediately prior to such issue,
and provided, further, that in any case in which Additional Shares of Common Stock are decmed

to be issued:

(A)  no further adjustment in the Series C Conversion Value shall be
made upon the subsequent issue of shares of Common Stock upon the exercise of such Options
ar conversion or exchange of such Convertible Securities;

(B) if such Options or Convertible Securities by their terms provide,
with the passage of time or otherwise, for any increase or decrease in the consideration payable
to the Corpomtion, or any increese or decrease in the mumber of shares of Common Stock
issuable, upon the exercise, conversion or exchange thersof, the Series C Conversion Value
computed upon the original issue of such Options or Convertible Securities and any subsequent
adjustments based thereon shall, upon any such increase or decrease becoming effective, be
recomputed to reflect such increase or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities;

- - HO08000008040 3

25




Jan. 11, 2008 9:51AM Milam Howard et al. Ne. 3895 7. 26

HO08000008040 3

a (C)  on the expiration or cancellation of any Options or the terrmination
of the right to convert or exchange any Convertible Securities which shall have not been
exercised, if the Series C Conversion Value shall have been adjusted upon the original issuance
of such Options or Convertible Sccurities or shall have been subsequently adjusted pursvant to
clanse (B) above, the Series C Conversion Valpe shall be recomputed as if the only Additional
Shares of Common Stock issued were the shares of Common Stock, if any, actually issued upon
the exercise of such QOptions or the conversion or exchange of such Convertible Securities, and
the consideration received therefor was the consideration actually received by the Corporation
for the issuance of all such Options, whether or not exercised, plus the consideration actually
recsived by the Corporation upon such exercise, if any, or for the issuance of all such
Convertible Securities, whether or not actually converted or exchanged, plug the consideration
acmally received by the Corporation upon such conversion or exchange, if any.

(i)  Adjustment_of Series C Conversion Value Upon Issuance of Additional
Shares of Common Stock. If the Corporation shall issue Additional Shares of Common Stock
without consideration or for a consideration per share less than the Series C Conversion Value in
effect on the date of and immediately prior to such issuance, then and in such event, the Series C
Conversion Value shall be reduced, concurrently with such issuance, to a price (caleulated to the
nearest one cent) determined by dividing (A) an amount equal to the sum of (w) the number of
shares of Commeon Stock outstanding immediately prior to such issue (determined on a fully-
diluted basis; i.e., treating as issued and outstanding all shares of Common Stock issuable upon
exercise, exchange or conversion of all ontstending options (to the extent then vested or
exercisabls), warrants or other securities excrcisable or exchangeable for or convertible into,
directly or indirectly, shares of Common Stock) multiplied by the then existing Series B
Conversion Value, plus () the consideration, if any, reccived by the Corporation (or deemed to
have been received by this Corporation) upon such issue of Additional Shares of Comton Stock,
by (B} the sum of (y) the number of shares of the Corporation’s issued and outstanding Common
Stock on a fully-diluted basis immediately before the issuance of such Additional Shares of
Common Stock and (z) the pumber of shares of Additional Shares of Commen Stock that were
issued (or deemed to have beed issued) in the transaction to which this Section applies.
Notwithstanding the foregoing provisions of this Section, if the operation of the foregoing
provisions shajl result in a new Serics C Conversion Value which is less than or equal to the
price paid or deemed to have been paid for such Additional Shares of Common Stock (the
“Additional Shares Issne Price™), then the new Series C Converslon Value shall be the amount
which is $0.001 more than the Additional Shares Issue Price. If such Additional Shares of
Common Stock are issued for no consideration, then the Additional Shares Issue Price shall be

deemed to be $0.001.

(iv)  Adjustment to the Copversion Rate due to Stock Split, Stock Dividend or
Other Similar Event. If, prior to the conversion of all the Series C Preferred Stock, the number
of outstanding shares of Common Stock is increased by a stock split, stock dividend or other
similar event, the Series C Conversion Value shall be proportionately reduced, or if the number
of outstanding shares of Common Stock is decreased by a combination or reclassification of
shares, or other similar avent, the Series C Conversion Value shall be proportionately increased.

(v)  Adjustment Due to Consolidation, Merger, Exchange of Shares, .
Recapitalization, Reorganization or Other Similar Event If, prior to the conversion of all the
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Seriecs C Preferred Stock, (i) there sball be any merger, consolidation, exchange of shares,
recapitalization, reorganization or other similar event, as a result of which shares of Common
Stock of this corporation shall be changed into the same or a different number of shares of the
same or another class or classes of stock or securities of this corporation or another entity, or (ii)
thers occurs a sale of all or substantially all of the Corporation’s assets that is not deemed to be a
liquidation, dissolution or winding up of this corporation, then the Series C Holders thereafter
shall have the right to receive upon conversion of the shares of Series C Preferred Stock held by
them, upon the basis and upon the termns and conditions specified hereip and in lisn of the shares
of Common Stock immediately theretofore issuable upon conversion, (i) such stock, securities
and/or other assets which the Series C Holders would have been entitled to receive in such
transaction had the Series C Preferred Stock, together with all unpaid and accrued dividends
thercon (whether or not eammed or declared), been converted immediately prior to such
transaction, and in any such case appropriate provisions shall be made with respect to the rights
and interests of the Series C Holders to the end that the provisions hereof (including, without
limitation, provisions for the adjustment of the Series C Conversion Value) shall thereafter be
applicable, as nearly a3 may be practicable in relation to any securities thereafter deliverable

upon the exercise hereof.

(vl) Certificates as to Adjustments. Upon each adjustment or readjustment of

the Series C Conversion Value, the Corporation, at its expense, promptly shall compute such
adjustment or readjustment in accordance with the terms herzof and prepare and furnish to each
holder of Series C Preferred Stock a certificate of the Corporation setting forth such adjustment
or readjustment and showing in detail the facts upon which such adjustment or readjustment is
based. The Corporation shall, upon the written request at any time of any holder of Series C
Preferred Stock, furnish or cause to be furnished to such holdar a like certificate setting forth (i)
such adjustments and readjustments, (ii) the then effective Series C Conversion Value, and (iii)
the number of shares of Common Stock and the amount, if any, of other property which at the
time would be received upon the conversion of each share of such Series C Preferred Stock,

I¢h) Redemption of Series C Preferred Stock.

() Redemption Rights. To the extent funds arc legally available for
redemption, the holders of at least a majority of Series C Preferred Stock shall have the right,
exercisable by delivery to the Corporation of a written notice of clection (a “Series C
Redemption Election Notice™) at any time following the third anniversary of the Series C
Originat Issue Date, to elect to have the Corporation redeem all of the outstanding shares of
Series C Preferred Stock for an amount per share equal to the Series L Original Issue Price (as
adjusted for any stock dividends, combinations or splits) plus any dividends accrued but unpaid
thereon (the “Series C Redemption Price™). On the forty-fifth (45th) day following the date on
which the Series C Rademption Election Notice is delivered to the Corporation (the “Series C
Redemption Date™), the Corporation shall redeem all of the outstanding shares of Series C
Preferred Stock at the Series C Redemption Price;

(ii) Redemption Mechanics. If a Series C Redemption Election Notice shall
be delivered to the Corporation, then at least 20 but not more than 30 days prior to the Series C
Redemption Date, written notice (a “Serics C Redsmption Notice”) shall be given by the
Corporation by delivery in person, certified or registered mail, return receipt requested,
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telecopier or telex, to each holder of record (at the close of business on the business day next
preceding the date on which a Series C Redemption Notiee is given) of shares of Series C
Preferred Stock scheduled to be redeemed on the Series C Redemption Date, notifying such
holder of the redemption and specifying the Series C Redemption Price for each of the shares of
such holder’s Series € Preferred Stock scheduled to be redeemed on the Series C Redemption
Date and the place where said Series C Redemption Price shall be payable. The Series C
Redemption Notice shall be addressed to each holder of Series C Preferred Stock scheduled to be
redeemed on the Series C Redemption Date at his, her or its address as shown by the records of
the Corporation. From and after the close of business on the Series C Redemption Date, unless
there shall have been a default in the payment of the Series C Redemption Price, all rights of
holders of shares of Series C Preferred Stock (except the right to receive the Series C
Redemption Price) shall cease with respect to the shares scheduled to be redeemed on the Series
C Rederoption Date, and such shares shall not thereafter be transferred on the books of the
Corporation or be deemed to be outstanding for any purpose whatsoever. However, if the funds
of the Corporation legally available for redemption of shares of Series C Preferred Stock on the
Series C Redemption Date are insufficient to redeem the total number of shares of Series C
Preferred Stock scheduled to be redeemed on the Series C Redemption Date, the Corporation
shall redeem the maximum number of shares of Serics C Preferred Stock for which the
Corporation shall bave sufficient funds legally available therefor from the holders thereof on a
Ppro tata basis based on the respective amounts which would be payable to each such holder if the
full oumber of shares of Series C Preferred Stock scheduled to be redeemed on the Series C
Redemption Date were actually redeemed. If, for any reason, the Corporation fails to redeem all
shares of Series C Preferred Stock entitled to such redemption on the Series C Redemption Date,
the unredeemed shares shall mmain outstanding and shall continue to have all rights and
preferences provided for herein. At any time thereafier when additional funds of the Corporation
are legally available for the rademption of such shares of Series C Preferred Stock, such funds
will be used, at the end of the next succeeding fiscal quarter, to redeem the balance of such
shares, or such portion thereof for which funds are then legally available, on the basis set forth

above. '

(ili) Redeemed or Otherwise Acguired Shares o be Retired. Any shares of
Series C Preferred Stock redecmed pursuant to this paragraph (i) or otherwise acquired by the
Corporation in any manner whatscever shall be cancelled and shall not under any circumstances
be reissued; and the Corporation may from time to time take such appropriate corporate action as
may be necessary to reduce accordingly the number of authorized shares of Preferred Stock

G4) Protective Provisions. So Iong as any shares of Series C Prefarred Stock are
outstanding, the Corparation shall not without first obtaining the approval (by vote or written

consent, as provided by the FBCA) of a majority of the Series C Holders:

‘ @ alter or change the rights, preferences or privileges of the Series C
Preferred Stock, in¢luding, but not limited 1o, the creation or authorization of securities which
rank senior to the Series C Preferred Stock;

(i) lquidate, dissolve or wind-up the business and affairs of the Corporation,
effect any sale or disposition, by the Corporation or any subsidiary, of substantially all of the
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p assets of the Corporation and its subsidiaries taken as a whole, or consent to any of the
foregoing:

(i)  emend, alter or repeal any provision of the Articles of Incorporation ot
Bylaws of the Corporation;

(iv)  create, or authotrize the creation of, or issue or obligate itself to issue
shares of, any additional class or series of capital stock unless the same ranks junior to the Serics
C Preferred -Stock with respect to the distribution of assets on the liquidation, dissolution of
winding up of the Corporation, the payment of dividends and rights of redemption, or increase
the authorized nuymber of shares of Series C Prefarred Stock or increase the authorized number of
shares of any additional class or series of capital stock unless the same ranks junior to the Series
C Preferred Stock with respect to the distribution of assets on the liquidation, dissolution or
winding up of the Corporation, the payment of dividends and rights of redemption; -

(v)  (A) reclassify, alter or amend any existing security of the Corporation that
is pari passn with the Series C Preferred Stock in respect of the distribution of assets on the
liquidation, dissolution or winding up of the Corporation, the payment of dividends or rights of
redemption, if such reclassification, alteration or amendment would render such other security
senior to the Series C Preferred Stock in respect of any such right, preference or privilege, or (B)
reclassify, alter or amend any existing security of the Corporation that is junior to the Series C
Preferred Stock in respect of the distribution of assets on the liquidation, dissolution or winding
up of the Corporation, the payment of dividends or rights of redemption, if such reclassification,
alteration or amepdment would render such other security seniot to or pari passu with the Series
C Preferred Stock in respect of any such right, preference or privilege;

(vi) purchase or redeem (or permit any subsidiary to purchase or redeem) or
pay or declarc any dividend or makse any distribution on, any shares of capital stock of the
Corporation other than (A) redemptions of the Series C Preferred Stock or dividends or
distribotions on the Preferred Stock as expressly authorized herein, (B) dividends or other
distributions payable on the Common Stock solely in the form of additional shares of Common
Stock and (C) repurchases of stock from former cmployees, offtcers, directors, consaltants or
other persons who performed services for the Corporation or any subsidiary in connection with
the cessation of such employment or service at the lower of the original purchese price or the
then-current fair market value thereof or (D) as approved by the Board of Directors, including
the approval of at least one Series C Director;

(vii) create, or authorize the creation of, or issue, or authorize the issuance of
any debt security, or permit eny subsidiary to take any such action with respect to any debt
security;

(vii) create, or hold capital stock in, any subsidiary that is not wholly owned
(cither directly or through one or more other subsidiaries) by the Corporation, or sell, transfer or
otherwise dispose of any capital stock of any direct or indirect subsidiary of the Corporation, or
permit any direct or indirect subsidiary to sell, lease, transfer, exclusively license or otherwise
dispose (in a single transaction or series of related transactions) of all or substantially all of the

assets of such subsidiary;
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3 ‘ (ix) increase or decrease the authorized number of directors constituting the
Board of Directors; or

(x) do any act or thing not authorized or contemplated by the Articles of
Incorporation which would result in taxation of the Series C Holders under Section 305 of the
Internal Revenue Code of 1986, as amended (or any comparable provision of the Internal
Revenue Cods as hereafter from time to time amended). :

1. ies D Preferred Stock .

(&)  Designation and Amount. 4,000,000 shares of the 50,000,000 authorized shares
of Preferred Stock are designated as shares of “8% Series D Cumulative Convertible Preferred
Stock” (the “Series D Preferred Stock™).

{b) Relative Rights of Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock and Series D Preferred Stock, All preferences, voting powers, relative,
participating, optional or other special rights and privileges, and qualifications, limitations, or
restrictions, of the Sexics A Preferred Stock, the Series B Preferred Stock, the Series C Preferred
Stock and the Series D Preferred Stock are expressly made pari passu to each other except with
respect to voting rights in which case on all matters submitted to the Corporation's sharcholders
the holders of the Preferred Stock shall have the voting rights established herein.

()  Vofing Rights. Except as provided in this Section, the holders of record of the
Series D Preferred Stack (the “Series D Holders™) shall have no voting power whatsosver except
to the extent otherwise expressly provided by the FBCA, and no Series D Holder shall vote or
otherwise participate in any proceeding in which actions shall be taken by the Corporation or the
shareholders thereof or be entitled to notification as to any meeting of the shareholdars,

(@  Dividends.

{) The Series D Holders shall be entitled to receive, when, ag and if declared
by the Board, out of legally available funds therefor, cumulative dividends accruing on the Series
D Preferred Stock at a rate cqual to 8% of the Series D Original Issue Price (as defined below)
per annum per share (the “Series D Dividend Rate™), payable quarterly in arrears in cash. The
“Series D Original Issue Price” shall mean the price at which shares of Series D Preferrad Stock
were originally issued, subject to appropriate adjustment as set forth herein.

(ii)  All dividends shell accrue or any given share of Series D Preferred Stock
from the most recent date on which a dividend has been paid with respect to such share of Serles
D Preferred Stock or, if no dividends have been paid, from the date of original issuance of such
share of Series D Preferred Stock (“Series D Original Issue Date™). All dividends shall accrue
from day to day, whether or not declared, based on the actual number of days clapsed and shall
be payable quarterly in arrears on Jannary 1, April 1, July 1 and October 1 of each year (each a
“Dividend Payment Date™) commencing on the Series D Original Issue Date, provided, that if a
Dividend Payment Date is not & business day, then the dividend shall be payable on the first
immediately succesding business day. Dividends shall be paid to the holders of record of the
Seriea D Preferred Stock as their names appear on the stock transfer records of the Corporation
on the date (the “Record Datc”) designated by the Board as the date-of record for the payment of
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3 such dividend; and, further provided, that such Record Date may not precede the date wpon
which the resolution fixing the Record Date is adopted and may not be more than sixty (60) days

prior to the Dividend Payment Date.

(i) No dividends may be paid or set apart for such payment on any shares of
Common Stock and no Common Steck may be repurchased or otherwise retired for value nor
may funds be set apart for payment with respect thereto, if dmdends have not been psud in full
on the Preferred Stock as provided in this Article.

(€@ Rank, The Series D Preferred Stock shall rank senior to all shares of Common
Stock and pari passu with all shares of Series A Preferred Stock, Series B Preferred Stock and
Series C Preferred Stock, as to any distribution of assets upon any liquidation, dissolution or
winding up of this corporation, whether voluntary or involuntary (all such distributions being
referred to collectively as “Distributions™).

(3] Liquidatio

@ If any Distribution, occurs, the Series D Holders shall be entitled to
receive, prior and in preference to any Distribution to the holders of the Common Stock and pari
passu with all shares of Series A Preferred Stock, Series B Preferred Stock and Series C
Preferred Stock, an amount per share equal to the greater of (A) the Series D Original Issue
Price, together with unpaid and accrued dividends (whether or not earned or declared) on the
Series D Preferred Stock, and (B) such amount per share as would have been payable had all
shares of Series D Preferred Stock been converted into Commeon Stock pursuant to paragraph
{(g), below, immediately prior to such Distribution. If upon any such Distribution, and after
payment in full of any amounts due the creditors of the Corparation, the assets available to be
distributed to the holders of Prefemcd Stock shall be insufficient to pay to the holders of
Preferred Stock the full preferential amounts due to the holders of Preferred Stock, then the
eptire assets of the Corporation legally available for distribution shall be distributed among the

bolders of Preferred Stock pro rara.

(ii)  Upon the completion of the Distribution to the holders of Preferred Stock
as required, if assets remain in the Corporation, they shall be distributed to holders of Common
Stock, pro rata based on the number of shares held by each holder of Common Stock.

(g)  Conversion Rights,
1) Mandatory Conversion by Corporation. The Corporation shall cause all of

the outstanding shares of Series D Preferred Stock to be converted into shares of Voting
Common Stock at any time if: (A) there shail be any merger, consolidation, exchange of shares,
recapitalization, reorganization or other similar event or there oceurs a sale of all or substantially
all of the Corporation’s assets; or (B) the Corporation conducts an initial public offering of
shares of Voting Commeon Stock at a price per shars greater than the Series D Original Issue
Price. Each outstanding share of Series D Preferred Stock shall be, on the happening of the
above listed events, subject to conversion into shares of Voting Common Stock at the then
effective Series I Conversion Value, as defined below, The Corporation shall give thirty (30)
days notice of its intant to convert in accordance with this Section. After the receipt of such
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notice, .cach Series D Holder shall surrender to the Corporation the duly endorsed certificate
evidencing the shares of Series D Preferred Stock owned by such holder (or, {f such registered
holder alleges that such certificate has been lost, stolen or destroyed, a Jost certificate affidavit
and agreement reasonably acceptable to the Corporation to indemnify the Corporation against
any claim that may be made against the Corporation on account of the alleged loss, theft or
destruction of such certificate). The Corporation shall, as soon as practicable after receipt of
such certificate, issue and deliver to such holder a certificate evidencing the number of shares of
Voting Common Stock to which such holder shall be entitled, Such conversion shall be deemed
to have been made immediately prior to the close of business on the date of such surrender of the
shares of Setles D Preferred Stock to be converted, and the person or persons entitled to receive
the shares of Veting Common Stock issuable upon such conversion shall be treated for all
purposes as the record holder or holders of such shares of Voting Common Stock on such date.

(i) Mechanics of Conversion. Before any Series D Holder shall be entitled to
convert shares of Series D Preferred Stock into shares of Voting Common Stock and to receive

certificates therefor, such holder shall surrender the certificate or certificates for such shares of
Series D Preferred Stock (or, if such registered holder alleges that such certificate has been lost,
stolen or destroyed, a lost certificate affidavit and agrecment reasonably acceptable to thse
Corporation to indemnify the Corporation against any claim that may be made against the
Corporation on accomnt of the alleged loss, theft or destruction of such certificate), duly
endorsed, to the Corporation at the offices of the Corporation, together with written notice to the
Corporation at such office that such holder elects to convert all or any number of the shares of
the Series D Preferred Stock represented by such certificate or certificates. Such notice shall
state such holder’s name or the names of the nominees in which such holder wishes the
certificate or certificates for shares of Voting Common Stock to be issued. If required by the
Corporation, certificates swrrendered for conversion shall be endorsed or accompanied by a
written instrument or instroments of transfer, in form satisfactory to the Corporation, duly
executed by the registered holder or his, her or its attorney duly aunthorized in writing. Such
conversion shall be deemed to have been made immediately prior to the close of business on the
date of such surrender of the shares of Series D Preferred Stock to be converted (the “Series D
Conversion Time™), and the person entitled to receive the shares of Voting Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder or holders of
such shares of Voting Common Stock on such date. The Corporation shall, as socon es
practicabie after the Series D Conversion Time, (A) issua and deliver to such holder of Series D
Preferred Stock, or to his, her or its nominees, a certificate or cartificates for the number of full

-shares of Common Stock issuable upon such conversion in accordance with the provisions

hereof and a certificate for the pumber (if any) of the shares of Series D Preferred Stock
represented by the surrendered certificate that were not converted into Voting Common Stock,
(B) pay in cash such amount as provided in Subsection (ili), below, in lieu of any fraction of a
share of Voting Common Stock otherwise issuable upon such conversion and (C) pay all accrued
but unpaid dividends on the shares of Series D Preferred Stock converted.

. (i)  Fractional Shares. No fractional shares of Voting Common Stock shall be
issued upon conversion of shares of Series D Preferred Stock, but the number of shares of Voting
Common Stock shall be rounded down to the nearest whole number, In leu of any fractional
shares to which the holder would otherwise be entitled, the Corporation shall pay cash equal to
such fraction multiplied by the fair market value of & share of Voting Common Stock as
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determined in good faith by the Board. Whether or not fractional shares would be issuable upon
such conversion shall be determined on the basis of the total number of shares of Series D
Preferred Stock the holder is at the time converting into Voting Common Stock and the
aggregate number of shares of Voting Common Stock issuable upon such conversion,

(iv) Taxes. The Corporstion shall pay any and afl issue and other taxes that
may be payable in respect of any issuance or delivery of shares of Voting Commbon Stock upon
conversion of shares of Seriss Db Preferred Stock. The Corporation shall not, however, be
required to pay any tax which may be payable in respect of any transfer involving the issuance
and delivery of shares of Voting Common Stock in 8 name other than that in which the shares of
Series I Preferred Stock so converted were registered, and no such issuance or delivery shall be
made unless and until the person or entity requesting such issuance has paid to the Corporation
the amount of any tax or has established, to the satisfaction of the Corporation, that such tax has

besn pald.

(v)  Rescrvation of Stock Jssuable Upon Conversion. The Cerporation shall at
all times when the Series D Preferred Stock shall be outstanding, reserve and keep available out
of its authorized but unissued shares of Voting Common Stock, solely for the purpose of
effecting the conversion of the shares of Series D Praferred Stock, such number of shares of its
duly authorized shares of Voting Common Stock as shall from time to time be sufficient to effect
the conversion of all outstanding shares of Series D Preferred Stock. If at any time the number
of authorized but unissued shares of Voting Common Stock shall not be sufficient to cffect the
conversion of all then outstanding shares of Series D Preferred Stock, the Corporation shall take
such corporate action as may be necessary to increase ite anthorized but unisswed shares of
Voting Common Stock to such number of shares as shall be sufficient for such purposes,
including, without limitation, engaging in best efforts to obtain the requisite sbareholder approval
of any necessary amendment to the Articles of Incorporation. Before taking any action which
would cause an adjnstment reducing the Series D Conversion Value below the then par value of
the shares of Voting Common Stock issuable upon conversion of the Series D Prefarred Stock,
the Corporation will take any corporate action which may, in the opinion of its counsel, be
necessary in order that the Corporation may validly end legelly issue fully peid and
nonassessable shares of Voting Common Stock at such adjusted Series D Conversion Value,

()  Redemption of Serits D Preferred Stock. To the extent funds are legally available

for redemption and so long as the Corporation has redeemed all shares of Series C Preferred
Stock requested to be redeemed in a Series T Redemption Election Notice, if any, the
Corporation may, at its option and by written notice to the Series D Holders, redeem shares of
Series D Preferred Stock at a price equal to the Series D Original Issue price plus all accrued but
unpaid dividends thercon (the “Series D Redemption Price™) at any time on or after the fifth
anniversary of the date of issnance of such shares, from the Serics D Holders,

43)] Redemption Notice. Written notice of the redemption (the “Series D
Redemption Election Notice™) shall be mailed, postage prepaid, to each holder of record of
Series D Preferred Stock, at its address last shown on the records of the Corporation, not less
than 30 days prior to the date upon which the Corporation elects to redeem shares of Series D
Preferred Stock (the “Series D Redemption Date™). The Serics D Redemption Election Notice

. shall state: '
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(A) the number of shares of Series D Preferred Stock held by the
holder that the Corporation shall redeem on the Series I) Redemption Date specified in the Serics
D Redemption Election Notice;

(B) the Series D Redemption Date and the Series D Redemption Price;
and

- (C) that the holder is to surrender to the Corporation, in the manner
and at the place designated, his certificate or certificates representing the shares of Series D
Preferred Stock to be redeemed.

(i)  Optional Conversign. As of any Serics D Redemption Date, the Series D
Holders may, at their option, cause the Corporation to convert the shares of Series D Preferred
Stock specified in the Series I Redemption Election Notice into shares of Voting Common
Stock in liew of a redemption of such shares. In the event of such an election, each share of
Series D Preferred Stock held by such Series D Holder specified in the Series D Redemption
Election Notice shall be subject to conversion into the number of fully paid and nonassessable
shares of Voting Comumon Stock which results from dividing the Series D Original Issue Price
by the Series D Conversion Value. The “Series D Conversion Value™ shall initially be equal to
an amount equal to the Series D Original Issue Price and shall be subject to adjustment from time
to time as provided herein. In the event that a Series D Holder elects to convert the shares of
Series D Preferred Stock in lien of redemption as provided in this Section 7(h)(ii), such
shareholder shall notify the Corporation in writing of such election within 10 days of receipt of
the Series D Redemption Election Notice.

(iii) Sumrender of Certificates; Payment. On or befors the Series D

Redempuon Date, each holder of shares of Series D Preferred Stock to be redeemed or converted
on the Series D Redemption Date, shall surrender the certificate or certificates representing such
shares to the Corporation, in the manner and at the place designated in the Series D Redemption
Election Notice, and thereupon (A) in the avent that such shares are 10 be redeemed, the Series D
Redemption Price for such shares shall be payable to the order of the person whose name appears
on such certificate or certificates as the owner thereof, or (B) in the event that such shares are to
be converted, issue and deliver to such holder a certificate evidencing the number of shares of
Voting Common Stock to which such holder shall be entitled and (C) in either event, each
surrendered certificate shall be canceled and retired and shall not under any circumstances be

reissued.

§)) Adjustments to Series 1) Conversion Value.

i) No Adjustment_of Conversion Value. No adjustment in the Series D
Conversion Value shall be made in respect of the issuance of Additional Shares of Common

Stock unless the consideration per share for an Additional Share of Common Stock issued by the
Corporation is less than the Series D Conversion Value in effect on the date of, and immecdiately
prior to, such issue. “Additional Shares of Common Stock™ shall mean all shares of Common
Stock issved by the Corporation after the Saries D Original Issue Dltc, other than shareg of
Common Stock issued or issuable:
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(A)  upon conversion of shares of Serles D Preferred Stock:

(B) to officers, directors or employees of, or financial advisars or other
consultants to, the Corporation pursuant a Plan or pursuant to any acquisition, financing or other
written agreement so long as any such Plan or written agreement has been approved by the
Board; or )

()  esadividend or distribution on the Common Stock or the Preferred
Stock. .

) Deemed Issusnce of Additional Shares of Common Stock. If the

Corporation at any time or from time to time after the Series D Original Issue Date shall issue
any Options or any evidences of indebtedness, shares (other than Common Stock or Preferred
Stock) or Convertible Securities then the maximum mumber of shares (as set forth in the
instrument relating thereto without regard to any provisions contained there{n for a subsequent
adjustment of auch number) of Common Stock issuable upon the exercise of such Options or, in
the case of Convertible Securities, the conversion or exchange of such Convertible Securities,
shall be deamed to be Additional Shares of Common Stock issued as of the time of such issne
provided, that Additional Shares of Common Stock shall not be deemed to have been issucd
unless the consideration per share of such Additional Shares of Common Stock would be less
than the Series D Conversion Value in effect on the date of and immediatey prior to such issue,
and provided, further, that in any case in which Additional Shares of Common Stock are deemed

to be issued:

(A)  no further adjustment in the Series D Conversion Value shall be
made upon the subsequnent issue of shares of Common Stock upon the exercise of such Options
or conversion or exchange of such Convertible Securites;

(B)  if such Options or Convertible Securities by their terms provide,
with the passage of time or otherwise, for any increase or decrease in the consideration payable
to the Corporation, or any increase or decrease in the number of shares of Commeon Stock
-issuable, upon the exercise, conversion or exchange thereof, the Series D Conversion Value
computed upon ths original issue of such Options or Convertible Securities and any subsequent
adjustments based thereon shall, upon any such increase or decreasc becoming effective, be
recomputed to reflect such increase or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities; and

(C) on the expiration or cancelletion of any Options or the termination
of the right to convert or exchange any Convertible Securities which shall have not been
exercised, if the Series D Conversion Valae shall have been adjusted upon the original issuance
of such Options or Convertible Securitics or shall have been subsequently adjusted pursnant to
clause (B) above, the Serles D Conversion Value shall be recomputed as if the only Additional
Shares of Common Stock igsued were the shares of Common Stock, if any, actually issued upon
the exercise of such Options or the conversion or exchange of such Convertible Securities, and
the consideration received therefor was the consideration acmally received by the Corporation
for the issmance of &ll such Options, whether or not exercised, plug the consideration actually
received by the Corporation upon such exercise, if any, or for the issmance of all such
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s Convertible Securities, whether or not actuelly converted or exchanged, pius the consideration
actually received by the Corporation upon such conversion or exchange, if any. '

(i) Adiustment of Series D Conversion Value Upon Issuance of Additional

Shares of Commpn Stock. If the Corporation shall issue Additional Shares of Commeon Stock
without consideration or for a consideration per share less than the Series D Conversion Value in
effect on the date of and immediately prior to such issuance, then and in such event, the Series D
Conversion Value shall be reduced, concurrently with such issuance, to a price (calculated to the
nearest one cent) determined by dividing (A) an amount equal to the sum of (w) the pumber of
shares of Common Stock outstanding immediately prior o such issue (determined on a fully-
diluted basis; i.e., treating as issued and outstanding all shares of Common Stock issnable upon
exercise, exchange or conversion of all outstanding options (to the extent then vested or
exercisable), warrants or other securities exercisable or exchangeable for or convertible into,
directly or indirectly, shares of Common Stock) multiplied by the then existing Series D
Conversion Value, plus (x) the consideration, if any, received by the Corporation (or deemed to
have bean recelved by this Corporation) upon such issue of Additional Shares of Cornmon Stock,
by (B) the sum of (y) the number of shares of the Corporation’s issued and outstanding Common
Stock on a fully-diluted basis immediately before the issuance of such Additional Sharcs of
Common Stock and (z) the number of shares of Additional Sharez of Common Stock that were
issued (or deemed to have been issued) in the transaction to which this Section applics.
Notwithstanding the foregoing provisions of this Section, if the operation of ihe foregoing
provisions shall result in a new Series D Conversion Value which is less then or equal to the
price paid or, deemed to have been paid for such Additional Shares of Common Stock (the
“Additional Shares Issue Price”), then the new Series D Conversion Valoe shall be the amount
which is $0.001 more than the Additional Shares Issue Price. If such Additional Shares of
Common Stock are issued for no consideration, then the Additional Shares Issue Price shall be

deemed to be $0.001.

(iv)  Adjustment to the Conversion Rate due to Stock Split, Stock Dividend or

Other Similar Bvent. If, prior to the conversion of all the Series D Preferred Stock, the number
of outstending shares of Common Stock is increased by a stock split, stock dividend or other
similer event, the Series D Conversion Value shall be proportionately reduced, or if the number
of outstanding shares of Common Stock is decreased by a combination or reclessification of
shares, or other similar eveat, the Series D Conversion Value shall be proportionately increased.

(v) Adjustment Due to ngolidatio f Shares
Recapitalization, Reorganization or Other Similar Event. If, prior to the conversion of all the

Serics D Preferred Stock, (i) there shall be any merger, consolidation, exchange of shares,
recapitalization, reorganization or other similar cvent, as a result of which ghares of Common
Stock of this corporation shall be changed into the same or a different number of shares of the
same or another class or classes of stock or securities of this corporation or another entity, or (ii)
thers occurs a sale of all or substantially all of the Corporation’s assets that is not deemed to be a
liquidation, dissolution or winding up of this corporation, then the Seriecs D Holders thereafter
ghall have the right to receive upon conversion of the shares of Series D Prefarred Stock held by
them, upon the basis and upon the terms and conditions specified herein and in lien of the shares
of Common Stock immediately theretofore issuable upon converslon, (i) such stock, securities
andfor other assets which the Series D Holders would have been entitled to receive in such
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transaction had the Series D Preferred Stock, together with all unpaid and accrued dividends
thereon (whether or not eamed or declared), been converted immediately prior to such
transaction, and in any such case appropriate provisions shail be made with respect to the rights
and interests of the Series D Holders to the end that the provisions hereof (including, without
limitation, provisions for the adjustment of the Serles D Conversion Value) shall thereafter be
applicable, as nearly as may be practicable in relation to any securities thereafter deliverable
upon the exercise hereof.

ne'

(vi)  Certificates as to Adjustments, Upon each adjustment or readjustment of
the Series D Conversion Value, the Corporation, at its expense, promptly shall compnte such
adjustment ot readjustment in accordance with the terms hereof and prepare and furnish to each
holder of Series D Preferred Stock a certificate of the Corporation setting forth such adjustment
or readjustment and showing in detail the facts opon which such adjustment or readjustmant is
based. The Corporation shall, upon the written request at any time of any holder of Series D
Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting forth (i)
such adjustments and readjustments, (ii) the then effective Series D Conversion Value, and (iii)
the number of shares of Common Stock and the amount, if any, of other property which at the
time would be received upon the conversion of each share of such Series D Preferred Stock.

()  Protective Provisions. So long as any shares of Series D Preferred Stock are
ountstanding, the Corporation shall not without first obtaining the approvel (by vote or written
consent, as provided by the FBCA) of a majority of the Series D Holders:

" (i)  alter or change the rights, preferences or privileges of the Series D
Preferred Stock, including, but not limited to, the creation or authorization of securities which
rank senior to the Serics D Preferred Stock; .

{ii)  increase the size of the authorized number of shares of Series D Preferred
Stock; or

(ili) do any act or thing not authorized or contemplated by the Articles of
Incorporation which would result in taxation of the Serics D Holders under Section 305 of the
Internal Revenue Code of 1986, as amended (or any comparable provision of the Internal
Revenue Code as bereafter from time to time amended).

8 Authorized Preferred Stock. The Board is expressly authorized to provide for the |
issnance of all or any shares of Authorized Preferred Stock, if any, in one or more classes or
series, and to fix for each such class or series such voting powers limited, or no voting powers,
and such distinctive designations, preferences and relative, participating, optional or other special
rights and such qualifications, limitations or restrictions thereof, as shall be stated and expressed
in the resolution or resolutions adopted by the Board providing for the issuance of such class or
series and as may be permitted by the FBCA, including, without limitation, the apthority to
provide that any such class or series may be (i) subject to redemption at such time or times and at
such price or prices; (ii) entitled to receive dividends (which may be cumulative or non-
cumulative) at such rates, on such conditions, and at such times, and payable in prefarence to, or
in such relation to, the dividends payable on any other class or classes or any other series; (iii)
catitded to such rights upon the dissolution of, or upon any distribution of the assets of, the
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Corporation; or (iv) convertible into, or exchangeable for, shares of any other class or classes of
stack, or of any other series of the same or any other class or classes of stock, of the Corporation
at such price or prices or at such rates of exchange and with such adjustments; all as may be
stated in such resolution or resolutions.

IN WITNESS WHEREOF, this Amendment No. 1 to Amended and Restated Articles
of Incorporation of Real Mortgage Systems, Inc. have been duly adopted by the Board of
Directors of this corporation and have been duly cxecnted as the act and deed of this corporation
by its Secretary thercunto duly authorized this 8" day of January 2008. .

REAL MORTGAGE SYSTEMS, INC.

1Y A

By:

Name: Kim D. Thorpe
Title: Corporate Secretay
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