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ARTICLES OF MERGER i )
OF XHALE, INC., a Florida corporation %‘1

WITH AND INTO
XHALE, INC., a1 Delaware corporation

The undersigned submit these Articles 6f Merger in accordance with Section 607.1105 of
the Florida Business Corporation Act ("FBUA™):

FIRST: The pame snd Jurisdiction of the swrviving corporation is Xhale, Inc., a Delaware
corporatian.

SECONT: The neme and jurisdiction of the merging corporation is Xhale, Inc,, a Florida
corporation,

THIRD: The Agreernent and Plan of Merger (the “Plan of Merger”) is artached hereto as Exhibit
NAT

FOURTH: The merger shall become efleciive on the date the Articles of Merger are filed with
the Florida Department of State.

FIFTH: The Plan of Merger wes adopted by the requisite consent of the shareholders of the
surviving corporation, Xhale. Ine., a Delawpre covporation, on April 16, 2008.

STXTH: The Plan of Merger was adepied by the requisite consent of the shareholders of the
merging corporation, Xhale, Inc., a Florida ecorporation. on May 23, 2008, in accordance with the
FBCA Bection 607 4704,

IN WITNESS WHEREOF wach of the parzies 10 the Plag of 1 \/Icrgcr has exccutcd these
Articles o Marger this 23" day of May. 2008.

Xhele. Ins,, a Florida corporation

W (o070

lhchard R. Allen. CEO und President

Xhale, [ac,. 3 Nelawars corporation

-

By: Q_g "@

Richard R. Allen, CEQ and President
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ARTICLES OF MERGER
OF XHALE, INC,, n Flerida corporation
WITH AND INTO
XHALE, INC.,, a2 Delaware corporation

Exhibir “A™

-gepient and Plan of Merper

See anacked,
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AGREEMENT AND PLAN OF MERGER

This is an Agreement and Plan of Merger (the “Plan of Merger™), dated April 16, 2008,
between Xhale, Inc., a Florida corporation with business offices located at 101 SE Z"d,Placc:
Suite 201-A, Gainegville, Florida 32601 (“Xhale FL™); and Xhale, Inc., 2 Delaware corporation,
also with business offices tocated at 10] SE 2™ Place, Suite 201-4, Gainesville, Florida 32601
("Xhale DE”). .

BACKGROUND INFORMATION

The respective Boards of Directors of Xhale FL and Xhale DE believe it is in the best
interests of Xhale FL and Xhale DE and their respective sharcholders and stockholders to
consurnmate the merger of Xhale FL with and into Xhele DE under and pursuamt to the
provisions of this Plan of Merger, the Delaware General Corporation Law (the “DGCL”), and the
Florida Business Corporation Act (the *FBCA"), in a transaction intended 1o qualify as a tax-free
reorganization within the meaning of Section 368(a)(1)(F) of the Internal Revenue Code of 1986,
as amended. Accordingly, in consideration of the promises contained herein, Xhale FL and
Xhale DE agree as follows:

OPERATIVE PROVISIONS

1, Merper: Surviving_Corporation. Subject to obtaining the necessary approval of their
respective sharehelders and stockholders, Xhale FL, will be merged with and into Xhale DE (the
“Merger'. .

2. Effective Time. The Merger contemplated by this Plan of Merger will become effective
immediately upon the filing of Articles of Merger with the Department of State of Florida in
accordance with the FBCA, and a Certificate of Merger with the Delaware Secretary of State in
accordance with the DGCL (the “Bffective Time").

3. Teppsand Conditions of the Merger. Xhale DE will bo the surviving corporation in the
Merger (sometimes referred to herein as the “Surviving Corporation”™), and will continue to be
governed by the laws of the State of Delaware. Upon the Effective Time of the Merger, the
corporate existence of Xhale FL shall ceage, and, all in the manner of and as more fully set forth
in the DGCL and the FBCA, the title io 2il real estate and other property, or any interest therein,
owned by Xhale FL will be vested in Xhale DE without reversion or impairment; Xhale DE will
mcceed to and possess, without further act or deed, )l estates, rights, privileges, powers and
franchises, both public and private, and all of the property, reel, personal and mixed, of Xhale FL
without reversion or impaimient; Xhale DE will be responsible and liable for a1l of the liabilities
and obligations of Xhale FL; any claim existing or action or proceeding pending by or against
Xhale FL may be continued as if the Merger did not occur or Xhale DE may be substituted for
Xhale FL in the proceeding; neither the rights of creditors nor any liens upon the property of
Xhale FL will be impaired by the Merger; and Xhale DE shal) indemnify and hold harmless the
officers and direstors of cach of the parties 10 this Plan of Merger against all such debts,
liabilities and dutics and egainst all claims and demands arising out of the Merger.

-l
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4, Certificate of Incorporation; Bylaws. The Certificate of Incorporation and the Bylaws of
the Surviving Corpgration shall remain unchanged follewing the Mérger.

S. Board of Dirgctors and Officers. The members of the Board of Directors of Xhale DE
immediately following the Effective Time shall be the members of the Board of Dirgctors of the
Surviving Company imnmmediately following the Effective Time. The officers of Xhale DE
immediately prior to the Effective Time shall be the officers of the Surviving Corporation
immediately following the Effective Time, and such persons shall serve in such offices until their
respective siccessors are elected and qualified or their earlier resigoation or removal.

6. Shares of Xhale DE. At the Effective Time, the one (1) issued and outstanding share of
comman stock of Xhale DE will be cancelled automatically, and no shares of comman stock or
preferred stock of Xhale DE or other securities of Xhale DE will be issued in respect thereof.

7. Shares of Xhele FL. At the Effective Time:

2. Common Stock. Each share of Xhale FL cormon stock, 5.001 par value per
shate, issued and outstanding immediately prior to the Effective Tinle, and all rights in respect
thereof, will antomatically ke converted into and become a right fo receive 2 gingle share of
Xhate DE eommon stock, 3.001 par value per share.

b. Series A Convertible Preferred Stock. PEach share of Xhale FL Series A
Convertible Preferred Stock issued and outstanding immediately prior to the Effective Time, and
ali rights in respect thereof, will aptomatically be converted into and become a right to receive a
single share of Xhale DE Series A Convertible Preferred Stock, $.001 Par Value Per Share.

C. Series B_Counvertible Prefeircd- Stock, Each share of Xhale FL Series B
Convertible Preferred Stock issued and oitstanding immedtately prior to the Effective Time, and
all rights in respect thersof, will autematicalty be converted into and become 2 right to receive &
single share of Xhale DE Series B Convertible Preferred Stock, $.001 Par Value Per Share.,

8. Closing of Xhale FL.°s Tremafer Baoks. At the Effective Time, the stock transfer books of
Xhalc FL will be closed with respect to shares of cornmon stock ang preferred stock of Xhals FL
issued and cutstending immediately prior to the Effective Time and no further transfer of such
shares shall thereafier be made on such stock transfer books. If, after the Effective Time, valid
certi ficates previously represcnting such shares are presented to the Surviving Corporation or its
designes, such certificates shall be exchanged as provided in Section 9 below.

9. Exchangs of Certificates. After the Effective Time, each holder of an outstanding
certificate, or certificates representing the shares of the capital stock of Xhale FL shall surrender
the same to Xhale DB for cancellation, and each holder will be entitled to receive, in exchange
therefore, a certificate or certificates representing the ownership of the capital stock of Xhale DE,
in each case in accordance with the 1erms set forth in Section 7, above.

2.
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10.  Taking Necessary Action. Xhale DE and Xhale FI. will use all reasonable efiorts to take
all such action as may be necessary or appropriate in order to effectuate the Merger as prompily
as possible. If, at any time nfter the Bffective Time any further action is necessary or desirable to
carry out the purposes of the Merger or to vest Xhale DE with full right, title and possession to
all assefs, property, rights, privileges, immunities and franchises of Xhale FL, the officers and
directors of Xhale DE are fully zuthorized in the name of Xhale L, to 1ake, and shall take, all
such action. .

1t.  Dissenters’ Rights, Holders of Xhale FL capital stock immediately priar to the Effective
Tirpe who would be entitled to vote on the Merger and who dissemt from the Merger, may be
entitled to be paid the fair value of the share(s) owned by such holders of stock, provided that
such holders of Xhale FL capital stock: (g) dellver to Xhale FL before the vote ic taken at a
shareholder meeting, or within twenty (20) days after recsiving notice of appraisal rights, if the
Merger is to take place without a shareholder meeting, written notice of ¢ach such shareholder’s
intent to demand payment if the Merger is effectuated; and {(b) do not vote, or cause or permit to
be voted, any share of Xhals FL capital stock in favor of the Merger.

12.  Temmination. This Plan of Merger may be terminated and abandoned by action of the
respective Boards of Directors of Xhale FL and Xhale DE at any time prior to the Effective
Time, whether before or after approval by the shmho[dars and stockholders of either or both of
the parties to this Plan of Merger.

13.  Amendment. The Boards of Directors of the parties to this Plan of Merger may amend
this Plan of Merger at any time prior 10 the Effective Tims; provided that an amendment made
subsequent 1o the approval of this Plan of Merger by the sharchalders or stockholders of either of
the parties 10 this Plan of Merger shall not: (a) change the amount or kind of shares, securities,
cagh, property or rights to be r¢eeived in exchange for or oh conversion of all or any of the shares
of the partics bereto, (b) change any tarm of the Certificate of Incorporation of Xhals DE, or
(c) change any other terms or conditions of this Plan of Merger {f such change would have
materially adverse effect on the holders of any capital sinck of either party to this Plan of
Merger. '

14.  Registered Office. The regisréred office of Xhale DE in ths State of Delaware is located
at 2711 Centerville Road, Suite 400, Wilmingion, Delaware 19808, New Castle County, and the
name of the registered agent of Xhale DE at suth address is Corporation Service Company.

15,7 Inspeciion of Plan of Merger, Executed copies of this Plan of Merger will be on file at
the principal place of business of Xhale DE at Xhale, Inc., 101 SE 2* Place, Suite 201-A,
Gainesville, Florida 32601. A copy of this Plan of Merger will be fumished by Xhale DE, on
request and without cost, to any sharcholder or stockhiolder of either Xhale FL or Xhale DE.

16.  Servige of Process. On end after the Effective Timie, Xhale DE agrees that it may be
served with process in Florida in any preceeding for enforcentent of any obligation of Xhale FL.
or Xhale DE arising from the Merger.
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17.  Designation of Florida Department of State as Agent for Service of Process, Al and after
the Effective Time, Xhale DE imrevocably appoints the Department of State of Florida as ils

agent to accept service of process in amy suit or other proceeding to enforce the nights of any
sharehelders or stockholders of Xhale FL or Xhale DE arising from the Merger. The Florida
Department of State is requested to mail a copy of any such process to Xhale DE at 101 SE 2™
Place, Suite 201-A, Gainesvilie, Florida 32601,

18.  Emtire _Apgreement end . This Plan of Merger constituies the entire
understanding between the parties with respect to the subject matter contained herein and
supersedes any prior understandings and agreements among them respecting such subject matter.
This Plan of Merger may be amended, supplemented, and terminated only by a written
instrurnent duly executed by all of the parties,

19. ° Governing Law. This Plan of Merger shall be construed and enforced in accordance with
the laws of the State of Florida, .

20.  Counterparts. This Plan of Merger may be executed in any number of
counterparts, each of which when executed and delivered shall be detmed to be an original
and all of which counterparts taken together shall constitute but one and the same instrument.

_ IN WITNESS WHEREOF, 1he parties have executed this Plan of Merger on the date first
written sbove pursuant to autherity granted to them by thelr respective Board of Diractors.

Xha ,aDe Te Corporation

By:
Richard B Allen, CEQ and President

Xha a Florida ¢o

By: =
Richard R. Alien, CEO and President




