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ARTICLES OF INCORPORATION T
QF v

ARBERN EES, INC,

The original Articles of incorporation for Arbern EES, ine. were filed on May
31, 2005, and were effective May 31, 2005 (the “Original Articles”). The Original
Articles are hereby terminated and are amended and replaced in their entirety by
the following Amended and Restated Asticles of Incorporation of Arbem EES, Inc.

THE UNDERSIGNED, asting as incorporator of a corporation under the Florida
Business Corporation Act, F.8. Chapter 807, adopts the following Articles of
Incomporation for such corporation:

ARTICLE | — Name and Addregs

The name of this Corporation is: ARBERN EES, INC. and the principal place of
businass and mailing address of this Corporation shall be 301 Yamato Rd,, #3101,

Boca Raton, Fl. 33431,

ARTICLE li -~ Commencement and Duration
This Corporation shall commence of the date of filing of these articles, and

ihe duration of this Corporation is perpsiual.
ARTICLE ||| - Purpogg

This Carporation is organized for the purpase of transacting any or all tawful
husginess.

Notwithstanding any other provisian of the Arlicles of incorporation, any other
organizational documents or any provisions of law that empowers Arbem EES, Inc. {the
*Corporatian"), the following provisions shail be operaiive and contralling so long as the
loan (the "Loan™) by CIBC Inc. or its successors and/or assigns {the "Lendet") to Arbem
Investors [, L.P. (the "Partnership™) is cutstanding:

1. The sole purpose far which the Comporation is organized is to acquire, managse,
own and hold the general partnership interests in the Partnership, whose sole purpose
is to acquire, own, hold, maintain and operate the office building with related amenities
focated at 7000 Palmetta Park Road, Boca Raton, Florlda (the "Property™), together with
such pther activities as may be necessary or advisable in connection with such fimited

purpase. The Corporation shail not sngage in any business, and it shall have no
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purpose, unrelated to ithe foregoing purpose and shall not acquire any real property or
own assets other than thase in furtherance of the limited purposes of the Corporation.

2. The Cuorporation shail have no authotity to perform any act in violation of any (a)
applicable laws or reguiations or (b} any agreement between the Parinership and the
Lender and the Corporation and the Lender.

3. Tha Corporation shafl not:

{al make any loans o any shareholder or the Corporation’s or any
sharsholder's Affiliates (as defined below),

(b)  except as permitted by the Lender in writing, cause or permit the
Partnership to, and the Corporation shall not, sell, encurmber (excapt with respect
to Lender) or otherwise transfer or dispose of all or substantialty all of the
properties of the Partnerships (a sale or disposition will be desmed o be "all or
substantially all of the propsrtles of the Paringrship® if the total value of the
properties sold or disposed of in suech transaction and during the twelve months
preceding such transaction is sixty six and fwo thirds percant (66-2/3%) ar mare
in value of the Partnership's or the Carparation’s respective fotal assels as of the
end of the most recently completed corporate fiscal year);

(c) tothe fullest extent permitted by law, dissolve, wind up or fiquidate
the Corporation; ,

(d) merge, consolidate or acquire all or substantialty afi of the assets of
an Affilate of same or other person or entity;

(8) change the nature of the business of the Corporation; or

{f except as permitted by the Lender in writing, amend, modify or
otherwise change these Articles of Incorporation {or, after securitization of the
Loan, only if the Corporatien receives (i) confirmation fram each of the applicable
rating agencies that such amendment, modification or change would not result in
the qualification, withdrawal or downgrade of any securifies rating and (i)
permission of the Lender in writing).

4. The Corporation shall niot, and no person oF entity on behaif of the Corporation
shiall, elther with respect to itsalf or the Partnership, without tha prior written affirmative
vote of one Bundred percent (100%) of the Board of Directors, including the affirmative
vote of the Independent Direcior (as defined below): (a) Institute procesdings to be
adjudicated bankrupt or insolvent; (b) consent o the institution of bankruptcy or
insolvancy procesdings against it or the Peavnarship; (¢) file a petfifion sseking, or
conzenting to, reorganization or relief under any applicable federal or state law relating
to bankruptey; {d) consent to the appointment of a receiver, liquidsator, assignes, frustee,
sequestrator (or other similar officlal) of the Corporation or the Parnerships or a

oHA0s
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substantial part of thele respective propenty; (&) make any assignment for the benefit of
creditors; (f) admit in writing its or the Partnership’s inabiiity to pay their respective debts
genarally as they hecome due or declare or effect a moratoium on its or the
Partnership’s respective debts; or {g) take any corporate action in furtherance of any
such action, provided, however, that none of the foregoing actions may be faken or
authorized unless there [s at least one Independent Director then serving in such

capacity.

5. The Corporation shall have no indebisdness or incur any liability other than
unsecured debts and liabilitiss for trade payables and accrued expenses incurred in the
ordinary courae of its business, provided, however, that such unsecured indebtednsss
aor liabilitias {i} are in amounts that are normal and reasonable under the circumstances,
but in no event fo exceed in the aggregais two percent (2%) of tha outstanding principal
amaolnt of the Loan and (i} are nof evidenced by a note and are paid when due, but in
no event for more than sixty (60) days from the date that such indebtedness or liabilities
are incurred. No indebtedness of the Corporation shall be secured.

B. The Cotporation shall at all times ohserve the applicable legal vequirements for
the recognition of the Corporation as a legal entity separate from any Affiliates of same,
including, without limitation, as follows: :

{(a) At least one (1) of the direttors of tha Corporation shall be an
Independsnt Director. Independent Director means a natural person who has not
been, and during the continuation of his or her services as Indepsndent Directar
(i) except in the capacity as an Indapandent Director of the Corporation, is not a
present or former employee, officer, director, shareholder, partner, member,
counsel, accountant, advisor or agent of any pariner of the Partnership
{individually, a "Partner” and collectively with all other pariners of the Partpership,
the "Pariners"), the Parinership or any Affiliate of either of same, (i) is not a
present or former customer or supplier of any Partner, the Parthership or any
Affiliate of either of same, or other person or entity who derives or is entitied to
derive any of it profits or revenues or any payments {other than any fee paid to
such direcitor as compensation for such diractor to gerve as an independent
Director) from any Partner, the Parinership or any Affiliate of sither of same, (i)
is not {and s not affiliated with an entity that is) a present ar formar advisor or
consultant to any Partner, the Partnership or any Affiliate of either of same, (iv) is
not a spouse, parent, child, grandchild or sibling of, ar otherwise related to {by
bicod of by law), any of (i), (ii} or (i) above, and (v} is not affliated with a persan
or entity of which any Partner, the Parthersiilp or any Affiliate of either of same is
a present or former customer oF supplier, provided, however, that an entity that
provides independent directors s a servica for a fee is not prohibited under this
paragraph [6{a)] from providing one or more independent directors fo the
Corporation, provided further, however, that in conneciion with mezzanine
financing the Corporation (and its Affiliates) shall not share the same
independent Director with the mezzanine borrower (and its Affiliates). In the
svent of the death, incapacity, resignation ar removal of an lndependent Director,
the Board of Directors of the Corporation shall promptly appoint a replacement

02/03/05
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indepandent Director and ne action requiring the consent of the Independent
Director shall be taken untii a replacement Independent Director has been
appointed. In addition, no Independent Director may be removed unless his or
her succeasor satisfying the definition hersunder has been appointed.

(b) The Corporation shall maintain its principal executive office and
telephone and facsimile numbers separate from that of any Afflliate of same and
shall conspicuously identify such office and numbers as its own or shall allocate
by written agreement fairly and reasonably any rent, overhead and expenses for
shared offlce space. Additionally, the Corporation shall use jts own separate
stationery, invoices and checks which reflect its separate address, telephone
number and facsimile number.

(¢} The Corporation shall maintain correct and completa financial
statements, accounts, books and records and other entity documents separate
from those of any Affiliate of same or any other person or entity. The Corporation
shall prepare unaudited quarterly and annual financial statements, and the
Corporation’s financial statements shall substantially comply with generally
accapted accounting principles.

{d) The Carporation shall maintain its own separate bank accounts,
payroll and comrect, complete and separate books of account.

'(e) The Corporation shall file or cause to be filed its own separate tax
raturns. S .

.. {f  The Gorporation shall hald itself out to the public (including any of
its Affillates’ creditors) under the Corporation's own name and as a separate and
distinet corporate entity and not as a department, division or otherwise of any
Affillate of same.

(@} The Corporation shall observe all customary formalities regarding
the corporate axistence of the Corporation, including holding meetings and
maintalning current and accurate minute books separate from those of any
Affiliate of same.

(h) The Comoration shall hold tifle to its assets in its own name and act
solely in its own name and through its own duly authorized officers and agents.
No Affiliate of same shall be appeinted or act as agent of the Corparation, other
than, as applicable, a property manager with respsct to the Propstty.

(i} Investmentis shall be made in the name of the Corporation directly
by the Corparation or on Hs behall by brokers engaged and paid by the
Corporation or its agents.

02/03/05
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)] Except as required by Lender, the Corporation shall not guarantee,
pledge or assume or hold itself out or permit iself to be held out as having
guaranteed, pledged or assumed any liabilifies or obligations of any person or
entity, including any Affiliate of the Corperation, nor shall it make any Ioan,
except as permitted in the loan agreement with the Lender.

(k) The Corporation is and will be solvent.

() Asssets of the Corporation shall be separately identifiad, maintained
and segregated. The Corporation's assets shall at all times be held by or on
hehalf of the Corporation and if held on behalf of the Corporation by anather
entity, shall at all imes be kept identifiable (i accordance with customary
usages) as asseis owned by the Corporation. This restriction requires, among
other things, that (i} Corporation funds shail be deposited or invested in the
Corporation's name, (i) Corporation funds shall not be commingled with the
funds of any Affiliate of same or ather person or entity, (jii} the Corporation shall
maintain all accounts in its own name and with its own tax identification number,
separate fromn those of any Affiliate of same or other person or eniity, and (iv)
Gorporation funds shall be used for the business of the Corporation.

(m) The Comoration shall maintain its assets in such 8 manner that it is
not costly or difficulf to segregate, ascertain or identify its individual assets from
those of any Affiliate of same or other person or entity, and shall maintain a
sufficient number of amployees in light of its contemplaied business operations.

{(n} The Corporation shall pay or cause o be paid its own liabilities and
expenses of any Kind, including but not limited to salarles of its employees, only
out of its own separate funds and assets, and shall maintain a sufficient number
of employeas in light of its contemplated business operations,

(o) The Corporation shall at all times be adequately capitalized to
engage in the fransactions confemplated at its formatian.

{(p} The Corporation shall not do any act which would make it
impassible to cary on the ordinary business of the Corporation.

{q) Al data and records (including computer records) used by the
Corporation or any Affiliate of same in the collection and administration of any
loan shall reflect the Corporation’s ownership interest therein.

(y  None of the Corporation’s funds shall be invested in securities
issued by, nor shall the Corporation acquire the indebtedness or obligation of,
any Affitiate of same,

(s) When acting on maitere subject to the vote of the Directors,
notwithstanding that the Corporation is not then insolvent, the Directars and the

ORA03/08
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Independent Director shall take into account the interest of the Corporation's
creditors, {o the maximum extent consistent with applicable iaw.

(ty The Corporation shall maintain an amv's length relationship with
each of its Affiliates and may enter Into contracts or transact business with its
Affiliates only on commarcially reasonable terms that are no less favorable to the
Corporation than is obtainable in the market from a person or entity that is not an
Affiliate of samea.

{u)  The Corporation shali carrect any misunderstanding that is known
by the Corporation regarding its hame or separate identity.

Far purposes of these Articles of Incorporation, Affiliate means any person or
entity, including, but not limited to, the Parinership, which directly or indirectly through
one or more Jntermediaries controls, js controlled by or is urkder common control with a
specifled person or entity. For purposes hereof, the terms "control®, "controlled”, or
"contralling” with respect to a specified person or entity shall include, withaut limitation,
(i} ithe ownership, contral or power to vote ten percent (10%) or more of (%) the
outstanding shares of any class of voting securities or (y) beneficial interests, of any
such person or entity, as the case may be, directly or indirectly, or acting through one or
more persons or entities, (i) the confrol In any manner over the shareholder(s) or the
election of mars than one director or trustee {or persons sxercising similar functions) of
such person or entity, or (jii) the power to exsrciss, directly or indirectly, control over the
management or policles of such person or entity.

{v)}  No transfer of any direct or indirect ownership in the Corporation
may be made such that the transferee owns, in the aggregate with the ownership

interests in the Corporation of transferee’s Affiliates, more than a forty-nine percent
{49%) interest in the Corporation unless such transfer {s conditioned upon the delivery
of an acceptable nonconsolidation opinion to the Lender and any applicable rating

agency.
ARTICLE IV ~ Amendment

Thessa Articlas of Incarporation may be amended., altered, changed, or repealed
by the affirmative vole of a majority of the stock issued and outstanding at a
Shareholders meeting called for that purpese.

ARTICLE V — [nitia] Office and Agent

The sireet address of this Corporations (nitial registered office in Florida is 301
Yamato Rd., #3101, Boca Raton, FL 33431 and the name of its initial registered agent
at that address is MORRIS L. STOLTZ, (1.

Form #1
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ARTICLE VI — Incarporators

The names and address of the incorpermators are:

ame ﬂ_ggrsss
Marrie L. Stoltz, [I 501 Yamato Rd., #3103

Boca Raton, FL. 33431

ARTICLE VIl « By-l aws

The By-Laws of the Corporation shall be initially adopted by the Board of
Directors, and may be changed or repealed by the afiirmative vole of 8 majerity of the
Shareholders at any meeting thereof.

Any indemnification ohligation of the Corparation shall (a) be fully subordinated to
the Loan and (b) not constitute a claim against the Corporation or its assets until such
fime: as the Loan has been indefeasibly paid in accordance with its terms and otherwise

has bean fully discharged.

ARTICLE Viii — Indemnification

Subject to the qualifications contalined in Section 60,0850, Florida Statutes, the
Corparation shall Indernnify its officers and directars and former officers and directors
against expenses (including attomeys fees), judgments, fines and amounts pald in
setlement arising out of his or her services as an officer or director of the Corporation.

3‘ il
Dated this__ 2N __day of Mey, 2005,

(o Lo

Morris L. Stoltz, (I

02/03/05
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CERTIFICATE DESIGNATING PLACE OF
BUSINESS OR DOMICILE FOR THE SERVICE
OF PROCESS WITHIN THIS STATE NAMING

AGENT UPON WHOM PRECESS MAY BE SERVED

The following is submitied pursuant to 48.091(1) and 607.0501, Florida Statutes:

ARBERN EES, INC., desiring to organize under the laws of
the State of Florida, bsing in the County of Palm Beach at
301 Yamatae Rd., #3101, Boca Raton, FL 33431, has named
MORRIS STOLTZ, I, located at the same address, as its
initial Registered Agent to accept service of process within
this State.

ACKNOWLERGMENT:

Having beenn named to accept service of pracess for the above stated
Corporation, at the initial repistored office of the Corporation in this State, { hereby
accept to act in this capacity and agree to comply with the provisions of said statute
relative to keeping the registered offica of the Corporation open from 10:00 a.m. to noon
each day, except Saturdays, Sundays and legal holidays, and to post therein a sign
designating the name of the Corporaticn and the name of its Registered Agent.

—
‘:)\J-U‘

DATED this__ 29 __ day of Mey, 2005,

s

MORRIS L. STOLT,

FAWPDOCE\Larissa\CORFORATAIdesAriemEESsolk ine clean 1,006

D2/03/08
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