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AMENDED AND RESTATED Q,ﬂ":{a (}1‘
ARTICLES OF INCORPORATION o Y
OF >

ER ISLAND INVESTMENTS, IN

The Articles of Incorporation of Fisher Island nvestments, Inc. (the
“Corporation”™), originally filed with the Secrctary of State of Florida on October 8, 2004,
ave hereby amended and restated in their entirety as follows:

ARTICLE 1
NAME

The name of the Corporation shall be:
Fisher Island Investments, Inc,

ARTICLE 2
DURATION

The Corporation is to exist perpetually.

ARTICLE 3
PURPOSE

Subject to Article 7 hereof, the purposes of the Corporation shail be 1o (i) own
membership interests of Fisher Island Holdings, LLC (the “Company™), (ii) serve as the
managing member of the Company, and (iii) to transact any and all lawful business that is
incident, necessary and appropriate for the foregoing.

ARTICLE 4
CAPITAL STOCK

The iotal number of shares of capital stock which the Corporation shall have the
authority 1o issue is 1,000 shares of common stock, $1.00 par valus per share.

ARTICLE 5
ADDRESS

The principal place of business of the Carporation shall be at One Fisher Island
Drive, Fisher Island, Florida 33109, or at such other place as may be designated by the
Board of Directors from times to time.

ARTICLE &
INDEMNIFICATION

The Corporation shall indemnify the directors, officers, employees or agents of
the Corporation exercising powers and duties in such capacitiss, to the full extent now or
hereafter permitted by law, and as further set forth in the By-laws of the Corporation.

HO4000251128 3
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Any indemnification shall be fully subordinated to any obligations respécting the Loan
and shall not constitute a clgim against the Corporntion in the event thaf cash flow is
insufficient to pay such obligations.

ARTICLE 7
SPECIAL PURPOSE ENTITY PROVISIONS

(8} Gengral. The provisions of this Article 7 shall apply only untii such date
on which the obligations of the Company and its Affiliates under the Loan Documents {as
defined below) are indefeasibly and fully satisfied.

(b) Purpases. Notwithstanding anything to the contrary contained in thesc
Amended and Restated Articles of Incorporation (the “Articles™), until the date on which
all of the obligations of the Company and its Affiliates under the Loan Documents are
indefeasibly and flly satisfied, the sole and exclusive purpose of the Corporation is (o
engage in the following business activities:

(1} To own membership interests of the Comnpany;
{2) To serve as the managing member of the Company;

3) To execute, deliver and perform any and all agreements,
certificates, instruments and documents as may be necessary or convenient or otherwise
reanired by MM/FI Credit Holdings, L1LC (“Junior Lender™), in connection with a loan
obtained by the Company from Junior Lender (collectively, the “Junior Loan
Documents™) pursuant to a Credit Agreement between Company and Junior Lender,
which loan shall be evidenced by a Promissory Note and secured, jnter alia, by a Pledge
Agreement (which pledge shall include a pledge of all of the Corporation’s membership
interests in the Company), sn Environmental Indemmnity Agreement, 2 Mortgage and
Security Agreement and a Guaranty Agreement;

4) To execute, deliver and perform any and all agreements,
certificates, documents and instriiments as may be necessary or convenient oy otherwise
required by Fortress Credit Corp. ("Senior Lender” and, together with Junior Lender,
"Lenders") (collectively, the “Senior Loan Documents” and, togefher with the Junior
Loan Documents, the "Loan Doclimemis™) in conneotion with a loan obiained by the
Company from Senior Lender;

(5)  To authorize the Company to execute, deliver and perform any and
all agreements or obligations related to the acquisition, development, construction,
ownership, operation or management of, and the sale and conveyance of condomininm
units in, that certain real property located on Fisher Island, Florida more particolarly
described in the Loan Documents, as permitied by the Loan Documents;

(6) To issue shares of capital stock provided for herein;

{7} To take any and all other action necessary to maintain the
existence of the Corporation as an entity in good standing under the laws of the State of

HO4D000251128 3
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Florida and/or to qualify the Corporation to do business as 3 foreign entity in any state in
which such qualification, in the opinion of the Board of Directors of the Corporation, 18
required to accomplish the permitted activities of the Company set forth herein; and

(8)  To engage in apy lawful acts or activities and to exercise any
powers permitted to corporations organized under the laws of the State of Florida,
provided that any such act, activity ar power is related or incidental to and necessary,
appropriate or convenient for the accomplishment of the foregoing purposes,

(¢} Restrictions on_Actions. Notwithstanding any other provision of the
Articles or any provision of law that otherwise so empowers the Corporation to the
contrary, until the date on which all obligations of the Company and its Affiliates under
the loans evidenced by the Loan Documents {collectively, the “Loan™) are indefeasibly
and fully satisfied, the Corporation shall not do any of the following:

e epngage 1 any business or activity other than thosc soct forth in
Axzticle 7.2 above; .

(2)  incur auy indebtedness (Including, but not limited to, ioans from
gharsholders), or assume or guaranfy any indebtedness of any other entity other than
under the Loan Documents;

(3) (i} dissolve {to the fullest extent permitied by Taw) or liquidate, in
whole or in part, or (i) consolidate or merge with or into any other entity or convey or
transfer its properties and assets substantiatly as ap entirety to any entity, unless (i) the
entity (if other than the Corporation) formed or surviving such consolidation or merger or
that acquired by conveyance or transfer of the properties and assets of the Corporation
substarnttially as an entirety {a) shall be organized and existing under the laws of the
United States of America or any State or the District of Columbia, {b) shall include in its
organizational documents the same limitations set forth in this Article 7, and (¢} shall
expressly assume the due and punctual performance of the Corporation’s obligations; and
(i) immediately afier giving effect to such wansaction, no default or event of default

under any agreement to which it is a party shall have been committed by the Corporation
and be continuing;

{4y  acquire all, or substantially all, of the assets or capital stock or
other ownership interest of any limited liability company, limiled parmership, corporation
or other entity; or

(5)  authorize the amendment of the Articles except to the extent
permitted under the Loan Documents,

(d)  Ingolvency Progeedings.  Notwithstanding anything to the contrary
containcd in the Articles, until the date on which all of the obligations of the Company
and its Affiliates under the Loan Doctuments are indefeasibly and fully satisfied, the
Corporation will not voluntarily institute proceedings to be adjudicated banloupt or
insolvent. conaent to the institution of bankruptcy or insolvency procesdings against it, or
file, or consent fo, & petition secking reorganization or relief under any appliceble federal

H04000251128 3
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or state law relating to bankruptcy or insolvency, or consent to the appointment of a
receiver, liquidator, assignee, trustee, sequestrator {or other similar official) of the
Corporation ar any substantial part of its assets, or make an assignment for the benefit of
creditors, or admit in writing its inability to pay its debts generally as they become due, or
take corporate action in fixtherance of any such action without the affirmative vote of the
Indepandent Director (as defined below).

(e) Resiiction on Distributions. Notwithstanding anything fo the coptrary
contained in the Articles, until the date on which all of the obligations of the Company
and its Affiliates under the Loan Documents are indefeasibly and Rilly satisfied, the
Cotporation shall not make any distribution to any sharcholder of the Corporation or to
any other Person.

43) Seilected Definitions. For purposes of the Articles, “Affiliate” shall mean
() any Person controlling, controlled by or under conmuneon control with anpther Person;
(b) a Person owning or controlling 5% or more of the outstanding voting securitics of
such other Parson; (c} any officer, divector, member or partner of such other Person; {d) i
such other Person is an officer, director, member or partner, any Company for which such
Person acts in any capacity; {e) any person who has g familial relationship, by blood,
mariage or otherwise with any pariner or employee of the Corporation, or any affiliate
thereof’, and (f) any person which recaives compensation for administrative, legal or
accounting services from the Company, or any affiliate. As used herein, the ferm
“control” yneans the possession, directly or indirectly, of the power to direct or cause the
direction of the management or policies of a Person, whether through ownsarship of
voting securities, by contract or otherwise, As used herein, the term “Person” means an
individual or a corporation, parmership, trust, unincorporated organization, limited
liability company, association or other entity.

(&) Reservation of Right 19 _Amend  Articles _of Incomoration.
Notwithstanding anything 10 the confrary contained in the Articles, unti! the date on
which all obligations of the Company under the Loan Documents are indefeasibly and
fully satisfied, the Corporation shall not amend, alter, change or repeal any of the
provisions of this Article 7. Subject to the limitation of Article 7¢(}(7), and the foregoing
Yimitations of this Article 7, the Board of Directors and the shareholders of the
Corporation reserve the right to amend, alter, change or repeal any provisions contained
in the Articles in the manner now or hereafier prescribed by law, and all the provisions of
the Aticles and all rights and powors conferred in the Articles on shareholders, are
subject to this reserved power.

()  Special Purpose Bapkruptey Remote Entity.  Notwithatanding anything to
the contrary contained in the Articles, uniil the date on which all obligations of the
Company and its Affiliates under the Loan Documents are indefeasibly and fully
satisfied, the Corporation shall at all times be a Single Purpose Entity (28 defined in the
Senior Loan Documents), and () is and will remain solvent and i maintaining and will
maintain adequate capital for the normal obligations reasonably foreseeable in a business
of its size and character and in light of its contemplated business operations, (ii) has not
and will not fail to correct any known misunderstanding regarding the separate identity of

RO4000251128 3
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such entity, (itf) has maintained and will maintain its accounts, books and records
separate from any other Person and will file its own tax retwns, (iv) has maintained and
will maintain ite bocks, records, resolutions and agreements as official records, (v) has
not and will not comuningle its funds or assets with those of any other Perscn, (vi) has
held and will hold ifs assets in its own name, (vii) has conducted and will conduct its
business in its name, (viil) has maintained and will maintain its financial statements,
accounting records and other entity documents scparate from any other Person, (ix) has
peid and will pay its own liabilities, including the salaries of its own employees, out of its
own fund¢ and assets, {x) has observed and will observe all parmership, corporate ot
limited liability company formalitics, as appleable, (xi) has maintained and will maintain
an arm’s-length relationship with its Affiliates, (xii) has no indebtedness, (xiii} has not
and will not assume or guarantee or become obligated for the debts of any other Person or
hold out its credit as being available to satisfy the obligations of any other Person except
for the Loan and the liabilities permitted pursuant io this Agreement, (xiv) has not and
will not acquire obligations or securities of its partners, members or shareholders, (xv)
has allocated and will allocate fairly and reasonably any overhead for shared office space
and uses separate stationery, inveoices and checks, (xvi) except in copnnection with the
Loan has not and will not pledge its assets for the benefit of any other Person, (xvii) has
held itself out and identified itself and will hold Itself out and identify itse!f as a separate
and distinct entity under its own name and not as 2 division or part of any other Person,
{xviii) has maintained and will maintain its assets in such a manner that it will not be
costly or difficult to segregate, ascertain or identity its individual assete from those of any
other Person, (xix) has not made and will not make loans to any Person, (xx) has not and
will not identify its parmers, members or shareholders, or any Affiliate of any of them, as
a division or part of it, (xxi) has not cntered into or been a party to, and will not enter into
or be a party to, any frangaction with its partners, members, sharcholders or Affiliates
except in the ordinary course of its business and on terms which are intrinsically fair and
are no less favorable to it than would be obtained in a comparable arm’s-length
transaction with an unrelated third party, and (xxii) shall at alf times maintain at least one
(1) Independent Director. “Independent Director” shall mesn an individual who shall
not have been at the time of such individual’s appoiniment, and may not have been at any
time (i} a partner, member, sharcholder of, or an officer or emplayee of, the Corporation
or any of its parmers, members, shareholders, subsidiaries or affiliates, (ii) 2 customer of,
or supplier to, the Corporation or any of its partners, miembers, shareholders, subsidiarics
or affiliates, (iii} a2 person controlling any such partner, member, shareholder, supplier or
customer, or (Iv) a member of the immediate family of any such shareholder, officer,
employes, supplier or customer of any other director of the Corporation.

D Dissolution. Notwithstanding anything to the contrary comtained in this
the Articles, until the date on which all obligations of the Company and its Affiliates
under the Loan Documents are indefeasibly and fully satisfied, the Corporation shall not,
to the fullest extent permitted by law, sell, exchange, transfer or otherwise scek to
liquidate or dispese of its assets, its interest in any assets or any other asset which is
subject to a lien in favor of the Lender without the Lenders' prior written consent
pursnant to the Loan Documents.

HO4000251128 3
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These Amended and Restated Asticles of Incorporation have been duly adopted
and declared advisable by the Board of Dircctors of the Comoration and by written
consent of the sharehalders representing a majority of the shares of common stock of the
Corporation represented at the meeting and entitied to vote on the subjcct matter (which
was sufficient for approval) and all of the Board of Directors, in lieu of meeting, each
dated December €2, 2004.

Thes2 Amended and Restated Articles of Incorporation shall be effective
immediately upon the filing of same with the Florida Department of State and shall
supersede the original Articles of Incorporation as filed with the Florida Secretary of
State’s Office on October 8, 2004,

[The remainder of this page is left blank intentionally.)

HO4000251128 3

iM21502:1012) &



-

« DEC-2{=04 16:35  From:AKERMAN SENTERFITT

3053745035 T-249 P.0B/DB Joh-421

H04000251128 3 B
IN WITNESS WHEREOF, the undersigned have executed these Amended and

Restated Articles of Incorporation on behalf of the Corporation thig _Zot® of
December, 2004,
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