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September 14, 2007

Department of State, Florida
Clifton Building

2611 Executive Center Circle
Tallahassee FL 32301

Re: Order #: 7024058 SO
Customer Reference 1:  none given
Customer Reference 2:

Dear Department of State, Florida:
Please file the attached:
Monticello Bancshares, Inc. (FL)

Merger (Discontinuing Company)
Florida

Enclosed please find a check for the requisite fees. Please return evidence of filing(s) to the attention of
the undersigned.

If for any reason the enclosed cannot be filed upon receipt, please contact the undersigned immediately at
(850) 222-1092. Thank you very much for your help.

Sincerely,

Jennifer Murphy
Fulfillment Specialist
jennifer.murphy@wolterskluwer.com
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MONTICELLO BANCSHARES, INC. Togt, Z4 .
WITH AND INTO € 9
CAPITALSOUTH BANCORP o
%)

In accordance with the provisions of Sections 607.1105 and 607.1107 of the Florida
Business Corporation Act, CapitalSouth Bancorp, formed under the laws of the State of
Delaware (“CapitalSouth™), does hereby adopt and deliver for filing the following Articles of
Merger for the purpose of merging Monticello Bancshares, Inc., formed under the laws of the
State of Florida (“Monticello”), with and into CapitalSouth:

1. The laws of the states of Delaware and Florida permit such a merger.

2, The name of the surviving corporation is CapitalSouth Bancorp, and it will
be governed by the laws of the State of Delaware.

3. The Agreement and Plan of Merger attached hereto as Exhibit A and made
a part hereof (the “Plan of Merger”) was duly approved by the boards of directors and
shareholders of each of CapitalSouth and Monticello. The date of the approval of the Plan of
Merger by the Board of Directors and Shareholders of CapitalSouth was September 12, 2007.
The date of the approval of the Plan of Merger by the Board of Directors and Shareholders of
Monticello was September 11, 2007. -

4. Monticello has issued and outstanding 2,880 shares of common stock, par
value $1.00 per share, each of which was entitled to vote with respect to the Plan of Merger. All
2,880 shares of common stock of Monticello were voted in favor of the Plan of Merger, no
shares of common stock of Monticello were voted against the Plan of Merger, and no shares of
common stock of Monticello abstained.

5. CapitalSouth has issued and outstanding 2,998,300 shares of common
stock, par value $1.00 per share, each of which was entitled to vote with respect to the Plan of
Merger. 1,764,608 shares of common stock of CapitalSouth were voted in favor of the Plan of
Merger, 186,141 shares of common stock of CapitalSouth were voted against the Plan of Merger,
and 2,500 shares of common stock of CapitalSouth abstained.

6. The effective time and date of these Articles of Merger is 5:00 p.m.
Central Daylight Time, September 14, 2007.

[Signature page follows.|
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IN WITNESS WHEREOQF, each of the undersigned corporations has duly caused these

Articles of Merger to be executed by its duly authorized officer as of this /4B day of
, 2007.

CAPITALSOUTH BANCORP
a Delaware corporation

uj\ C’,_\m

Septemboer

Its ’Pm C-'H"
C‘r\c:ux rman, CED

MONTICELLO BANCSHARES, INC.

a Florida corporation

1/1611617.2



EXHIBIT A

PLAN OF MERGER

1/1611617.2



1/1546529.10

AGREEMENT AND PLAN OF MERGER
BY AND BETWEEN
CAPITALSOUTH BANCORP

| AND
MONTICELLO BANCSHARES, INC.,
JOINED IN BY
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AGREEMENT AND PLAN OF MERGER
BY AND BETWEEN
CAPITALSOUTH BANCORP
%t AND .
MONTICELLO BANCSHARES, INC.,
. JOINED IN BY
- JAKE BOWEN

This AGREEMENT AND PLAN OF MERGER, dated as of the 28th day of February,
2007 (this “Agreement’), is by and between CapitalSouth Bancorp, a Delaware corporation and
a registered bank holding compary (“Caplta}South”) and Monticelio Bancshares, Inc., a Florida
corporation (“Monticello™), and is joined in by Mr. Jake Bowen, a resident of Duval County,
Florida with respect to certain matters (“Mr. Bowen” and, collectively, the “Parties”).

WITNESSETH THAT:

WHEREAS, the respective Boards of Directors of CapitalSouth and Monticello deem it
in the best interests of CapitalSouth and of Monticello, respectively, and of their respective
stockholders, that CapitalSouth and Monticello merge pursuant to this Agreement in a
transaction that qualifies as a reorganization pursuant to Section 368 of the Internal Revenue
Code of 1986 (as amended, the “Code ') (the “Mergcr”),

WHEREAS, the Boards of D1rectors of CapltaISouth and Monticello have approved this
Agreement and have directed that-thig' Agreement:be submitted to their respective stockholders
and shareholders for approval and adoption in accordance with the laws of the State of Delaware,
the State of Florida and the United States of America;

WHEREAS, CapitalSouth will deliver, or cause to be delivered, to the shareholders of
Monticello the consideration to be paid pursuant to the Merger in accordance with the terms of
this Agreement; and

WHEREAS, Monticello owns all the issued and outstanding capital stock of Monticello
Bank, a federal savings bank (“Monticello Bank™), and CapitalSouth owns all of the issued and
outstanding capital stock of CapitalSoutti'Bank,’an Alabama banking corporation (“CapitalSouth
Bank™), and it is contemplated, but not required, that, in the sole discretion of CapitalSouth and
in connection with the consummation of this Agreement and pursuant to the terms of a certain
Bank Merger Agreement (the “Bank Merger Agreement”), Monticello Bank will be merged with
and into CapitalSouth Bank (the “Bank Merger™);

NOW, THEREFORE, in consideration of the premises and the mutual covenants,
representations, warrantics and agreements herein contained, the parties agree that Monticello
will be merged with and into Cap1ta|South and that the terms and conditions of the Merger, the
mode of carrying the Merger into effect mcludmg the manner of converting the shares of
common stock of Monticello, paf Value' $1.00 ‘per ‘share, into shares of common stock of
CapitalSouth, par value of $1.00 per, share, or other cousxdcratlon shall be as hereinafter set forth.



“ARTICLE 1
*'THE MERGER

Section 1,1 Consummation of Merger; Closing Date.

(a) Subject to the provisions hereof, Monticello shall be merged with and into
CapitalSouth (which has heretofore and shall hereinafter be referred to as the “Merger””) pursuant
to the laws of the States of Delaware and Florida, and CapitelSouth shall be the sumvmg
corporation (sometimes hereinafter referred 10 ‘as' “Surviving Corporation™ when reference is
made to it after the Effective Timé of the Merger (as defined below)). The Merger shall become
effective on the date and at the time-on ‘which Articles of Merger have been duly filed with the
Secretarics of State of Delaware and Florida, unless a later date is specified in such Articles of
Merger (such time is hereinafter referred to as the “Effective Time of the Merger”). Subject to
the terms and conditions hereof, the Effective Time of the Merger, unless otherwise agreed upon
by CapitalSouth and Monticello, shall occur on the tenth (10th) business day following the latest
to occur of (i) the effective date (including expiration of any applicable waiting period} of the
last required Consent (as defined herein} of any Regulatory Authority (as defined herein) having
authority over the transactions contemplated under this Agreement or the Bank Merger
Agreement, (ii) the date on which the shareholders of Monticello approve the transactions
contemplated by this Agreement, and: (iii) the date on which the stockholders of CapitalSouth
approve the transactions contemplated by this Agreement.

(b)  The closing of the Merger (the “Closing™) shall take place at the principal
business office of CapitalSouth at 10:00 a.m. local time on the day that the Effective Time of the
Merger occurs, or such other date, time and place as the parties hereto may agree (the “Closing
Date”). Subject to the provisions of this Agreement, at the Closing there shall be delivered io
each of the parties hereto the opinions, certificates and other documents and instruments required
to be so delivered pursuant o this Agreement :

Section 1.2 Effect of Mergcr At the Effectlve Time of the Merger, Monticelle shall
be merged with and into CapltalSouth and l;he separqte existence of Monticello shall cease. The
Certificate of Incorporation and Bylaws .of CapitalSouth, as in effect on the date hereof and as
_ otherwise amended prior to the Effective Time of the Merger, shall be the Certificate of
Incorporation and the Bylaws of the Surviving Corporation until further amended as provided
therein and in accordance with applicable law. The Surviving Corporation shall have all the
rights, privileges, immunities and powers and shall be subject to all the duties and liabilities of a
corporation organized under the laws of the State of Delaware and shall thereupon and thereafter
possess all other privileges, immunities and franchises of a private, as well as of a public nature,
of each of the constituent corporations. All property (real, personal and mixed) and all debts on
whatever account, including subscriptions to shares, and all choses in action, all and every other
interest, of or belonging to or due- to each of the constituent corporations so merged shall be
taken and deemed to be transferred'to and véstéd in the Surviving Corporation without further
act or deed. The title to any real estate, or any interest therein, vested in any of the constituent
corporations shall not revert or be in any way impaired by reason of the Merger, The Surviving
Corporation shall thenceforth be responsible and liable for all the liabilities and obligations of
each of the constituent corporations so merged and any claim existing or action or proceeding




pending by or against either of the constltuent corporatlons may be prosecuted as if the Merger
had not taken place or the Surwvmg Corporatlon may be substituted in its place; provided that
neither the rights of creditors nor anyliéns upon the property of any constituent corporation shall
be impaired by the Merger.

Section 1.3 Further Assurances. From and after the Effective Time of the Merger, as
and when requested by the Surviving Corporation, the officers and directors of Monticello last in
office shall execute and deliver or cause to be executed and delivered in the name of Monticello
such deeds and other instruments and take or cause to be taken such further or other actions as
shall be necessary in order to vest or perfect in or confirm of record or otherwise to the Surviving
Corporation title to and possession of all of the property, interests, assets, rights, privileges,
immunities, powers, franchises and authonty of Monnccllo

Section 1.4  Directors and Ofﬁcers. From and after the Effective Time of the Merger,
the directors of the Surviving Corporation and officers of the Surviving Corporation shall be
those persons serving as dircctors and officers of CapitalSouth immediately prior to the Effective
Time of the Merger and as such officers may be further designated by the Board of Directors of
CapitalSouth.

ARTICLE 2
CONVERSION OF CONSTITUENTS’ CAPITAL SHARES

.,l'. P
Section2.1  Manner of Converaxon of Montlcello Shares. Subject to the provisions
hereof, as of the Effective Time of the Merger and by virtue of the Merger and without any
further action on the part of CapitalSouth, Monticello or the holder of any shares thereof, the
shares of the constituent corporations shall be converted as follows:

(a) Each share of capital stock of CapitalSouth outstanding immediately prior
to the Effective Time of the Merger shall, after the Effective Time of the Merger, remain
outstanding and unchanged.

(b)  Each share ofiicommon 'stock: of Monticello, par value at $1.00 (the
“Monticello Shares”), held by Montlcello or by CapitalSouth (or any of their respective
subsidiaries), other than in a fiduciary' capacity or as a result of debts previously contracted, shall
be canceled and retired and no consideration shall be paid or delivered in exchange therefor.

{(c) The 2,880 outstanding shares of Monticello common stock shall be
converted, subject to the following provisions, into the right to receive the “Total Merger
Consideration” payable to all Monticello shareholders, which shall consist of $14,000,000 in
cash, $8,000,000 in the form of a promissory note (as described below) and 1,047,619 shares of
common stock, par value $1.00 of Cap:taJSouth (thc “CapitalSouth Shares”).

(d) (D Asa portlon of the conmdcratxon paid by CapitalSouth in exchange
for 1384 Monticello Shares held by Mr.' Bowen (the “Bowen Shares™), which is 48.0556% of the
issued and outstanding Monticello Shares, CapitalSouth or Cap1talSouth Bank, as determined by
CapitalSouth in its sole discretion, shall issue to Mr, Bowen a promissory note in the principal
amount of $8,000,000.00 (the “Bowen_Promissory Note”) and Mr, Bowen agrees to accept such.




The Bowen Promissory Note shall ‘bear mterest at a rate equal to the thirty (30) day London
Interbank Offered Rate (LIBOR) plus one-half percent (0.5%) per annum, which interest rate
shall be determined on the first business day of each month during the term of such Bowen
Promissory Note. The Bowen Promissory Note shall be for a five (5) year term, shall be payable
quarterly on the basis of a 5-year amortization period, shall allow CapitalSouth to prepay any or
all accrued and unpaid interest and principal at any time without penalty, and shall be in the
general form attached hereto as Exhibit 2.1(d). -

(i)  As an additional portion of the consideration paid by CapitalSouth
in exchange for the Bowen: Shares CapitalSouth shall pay Mr. Bowen the amount of
$8,044,444.00 in cash in 1mmed1ate1y avaﬂable funds (the “Bowen Cash Consideration™)
and Mr, Bowen agrees to accept such

(iif) ~ As the balance of the consideration to be paid by CapitalSouth in
exchange forthe Monticello Shares held by Mr. Bowen, and subject to the limitations set
forth in paragraphs (A) and (B) of this Section 2.1(d}, CapitalSouth shall issue or cause to
be issued to Mr. Bowen that number of CapitalSouth Shares (the “Bowen Stock
Consideration”) that causes Mr. Bowen to receive an aggregate amount of consideration,
taking into account the Bowen Promissory Note (at the par amount thereof), the Bowen
Cash Consideration and value of CapitalSouth Shares, as computed under this
Section 2.1(d)(iii), that is equal to'48.0556% of the “Total Merger Value” payable to all
holders of Monticello Sharcs under ‘this Agreement The “Total Merger Value” is the
sum of the Total Merger Consnderatlon, valuing the CapitalSouth Shares which are a
component thereof, at the Average Market Price (as defined herein) and the Bowen
Promissory Note at par. The Bowen Stock Consideration that Mr. Bowen will receive at
the Effective Time of the Merger also will be calculated pursuant to the Average Market
Price of a CapitalSouth Share. Mr. Bowen agrees to accept the Bowen Stock
Consideration, the Bowen Cash Consideration and the Bowen Promissory Note in full
conSIderatlon of the Montlcello Shares he]d by him.

(A) Cap:talSouth shall issue a maximum of 1,047,619 shares of
common stock of - CapltaISouth toall holders of Monticello Shares under this
Agreement. The difference betwéen 1,047,619 and the number of shares of
common stock of CapitalSouth comprising the Bowen Stock Consideration shall
be referred to herein as the “Remaining CapitalSouth Shares.”

(B) CapitalSouth shall issue a maximum of $14,000,000 of
cash to all holders of Monticello Shares under this Agreement. The $5,955,556
that is the difference between $14,000,000 and the Bowen Cash Consideration
shall be referred to herein as the “Remaining Cash Consideration.” The
Remaining CapitalSouth Shares plus the Remaining Cash Consideration shall be
referred to herein as the “Remalmng Mgrger Consideration.”

(C) Except as may be provided below, the “Average Market
Price” shall be the average of the closing per share trading prices of a
CapitalSouth Share (adjusted appropriately for any stock split, stock dividend,
recapitalization, reclassification or similar transaction which is effected, or for




which a record date occurs) on the fifieen (15) trading days (the ‘“Trading
Period”) preceding the fifth (5th) trading day immediately prior to the Closing

Date, as reported by the Nasdaq Stock Market (“NASDAQ™).
there is not a trade of CapitalSouth Shares on one or more particular trading days

In the event that

during the Trading Period, those days shall be included as days of the closing
price per share for each such trading day shall be the closing price per share on
the immediately precedmg tradmg day on which a trade of CapitalSouth Shares

occurred.

L

D) ‘.’Ihe::following table sets forth examples of the calculation
of various items defined herein at selected Average Market Price levels:

Bowen Sfock

Average Bowon Total Consideration Bowen Bowen
Market Bowen Cash Promissary CapftalSouth  Moarger {number of aggregate Bowen %  Value Per
Price Considoration Note Shares Value shares) value of TMV Share
$17.00 $8,044 444 $8,000,000 1,047,619 $39,809,523 181543.7 $18,130,667.44 48.05556% $13,822.75
$20.00 $8,044,444 $6,000,000 1,047,619 $42952,380 2208280 $20,641,004.83 48.05556%  $14,914,02
$21.00 $8,044 444 $8,000,000 1,047,618 .$43,999,909 2428671 $21,144,443.06 48.05556% $15,277.78
$22.00 $8,044,444 $6,000,000 1.04?.619_ $45,047.618 254701.8 $21,847,883.08 48.05556% $15,641,53
$25.00 $8,044,444 $8,000,000 1,047,619 $48,100,475 284550,3 $23,158,200.49 48.05556% $16,732.80
Other

Other Share
Remaining Othor Other Share Other Shareholder  Other Share holdar Other Share holder total
CapitaiSouth shareholder holder Total Sharaholder Cash Per Stock Exchange holder Stock value per
Shares cash Value Total % Share Ratlo (#: 1) Value Per Share share
B66,075.3 $5,955 556 $20,678,835.56 51.9444% $3,880.99 §78.9273 $9,841.76 $13.822.75
817, 781.0 $6,055,556 $22,311,375.17  §1.8444% $3,980.80 5468517 $10,933.03 $14,914.02
804,761.8 $5,955,556 $22,855,565.04 51.9444% $3,980.89 537.9424 $11,206.79 $15,277.78
792,917.2 $5,955,556 $23,309,734.81 61.8444% _33.980..99 530,0249 $11,860.55 $15,641.53
763,068.7 $5,955,556 $25,032,274.51 61.9444% - - - $3,980.99 510.0727 $12,751.82 $16,732.80

(e) Subject 1o the election procedures set forth in Section 2.2 of this

Agreement, each Monticello Share (exclusive of treasury shares and the Monticello Shares held
by Mr. Bowen) outstanding immcdiately prior to the Effective Time of the Merger shall be
converted into the right to receive consideration in an amount equal to $3,980.99 in cash plus
0.06684% of the Remaining CapitalSouth Shares (the “Baseline Cons1derat10n Allocation™).

Section2.2  Election Proqé_dures. .

(a) A holder of Monticello. Shares other than Mr. Bowen (a “Remaining
Holder”) may, prior to the special meeting of the shareholders of Monticello at which the Merger
is to be considered (the “Monticello Meeting”), file a written election form (an “Election Form™)
with Monticello specifying whether such Remaining Holder prefers to have such Remaining
Holder’s portion of the Total Merger Consideration paid to such Remaining Holder in shares of
CapitalSouth Shares only (a “Stock Election™), cash only (2 “Cash Election™), or any proportion
of cash and whole shares of CapitalSouth Shares that such Remaining Holder desires to receive,
subject fo the limitations on cash and share consideration in Sections 2.2(b) and (c) hereof. A



Remaining Holder who makes a Cash Election for a Monticello Share (and is not pro-rated as
described below) shall receive approximately 0.000347222 times the Total Merger Value in cash
for such Monticello Share. A Remaining Holder who makes a Stock Election for a Monticello
Share (and is not pro-rated as described below) shall receive approximately 0.000347222 times
the Total Merger Value in CapitalSouth Shares for such Monticello Share.

) Notwithstanding Section 2.2(a) hereof and notwithstanding any elections
made pursuant to the Election Forms, the aggregate amount of cash to be distributed in the
Merger for the 1496 Monticello Shares held by the Remaining Holders (the “Remaining
‘Monticello_Shares™) shall be the’ Remaining Cash Consideration ($5,955,556) even if the
aggregate amount of cash elected by the Rerhaining Holders {the “Aggregate Cash Election”
less than or exceeds the Remaining Cash Consideration. Notwithstanding Section 2.2(a) hereof
and notwithstanding any elections made pursuant to the Election Forms, the aggregate number of
shares of CapitalSouth Shares to be distributed to the Remaining Holders in the Merger shall be
the Remaining CapitalSouth Shares, even if the aggregate number of shares of CapitalSouth
Shares elected by the Remaining Holders (the “Aggrepate Stock Election™) is less than or
exceeds the Remaining CapitalSouth Shares. If the aggregate of all Remaining Holders Cash
Elections (or Stock Elections) exceeds the Remaining Cash Consideration (or the Remaining
CapitalSouth Shares) (in either case, an “Unbalanced Request”), thé¢ Remaining Merger
Consideration distributable to each Remaining Holder shall be adjusted by taking the following
steps: (1) determine the amount by which the Aggregate Cash Election (or Aggregate Stock
Election) exceeds the Remaining Cash Consideration (or the Remaining CapitalSouth Shares);
(2) reduce the amount of cash (or CapitaiSouth Shares) that each such Remaining Holder who
elects cash (or CapitalSouth Shares) and who contributed to the Unbalanced Request in an
amount in excess of the Baseline Consideration Allocation will receive on a pro rata basis until
the Aggregate Cash Election (or the Aggregate Stock Election) is equal to the Remaining Cash
Consideration (or the Remaining CapitalSouth Shares) (the aggregate amount of this reduction
shall be referred to as the “Excess Election”) (it.being understood that holders receiving the
Baseline Consideration Allocation shall hot be subJ ect to pro-ration); (3) determine the number
of shares of Monticello Shares that . each Remaining Holder’s pro rata portion of the Excess
Election represents (which will be the” pro rata portion of the Excess Election divided by
0.000347222 times the Total Merger Value in the case of a cash Excess Election (or the pro-rata
portion of the Excess Election divided by 0.000347222 times the Total Merger Value in
CapitalSouth Shares in the case of a CapitalSouth Shares Excess Election)); (4) increase such
Remaining Holder’s stock (or cash) component of such Remaining Holder’s Remaining Merger
Consideration by 0.000347222 times the Total Merger Value in CapitalSouth Shares (or
$0.000347222 times the Total Merger Value in cash) for each share of Monticello Shares
determined in step (3) above.

(c) Elections made shall apply to all shares of record of Remaining
Monticello Shares held immediately prior to the Effective Time by a Remaining Holder of record
making the election. If a Remaining Holder does not submit an Election Form, then such
Remaining Holder shall be deemed to have elected to receive consideration in an amount equal
to $3,980.99 in cash plus 0.06684% of the Remaining CapitalSouth Shares for each share of
Monticello Shares as his or her portion of the Remaining Merger Consideration. Interest will not
be paid on any cash to be paid as part of the Total Merger Consideration.
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$17.00
$20.00
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(d  The following table sets forth examples of the calculation of various items
defined herein at selected Average Market Price levels:

Remaining
Holder
Stock
Remalning Exchange
Total Other Romaining Remaining .- Remaining Holder Cash Ratio
Mergor Sharehoider Cash CapltalSouth Holder Total Per Share (no election)
Vaiue Total % Consideration Shares Value {noelection) - (#:1)
$39,809,523 51.9444% $5,955, 556 - B6B,07A.3 $20,676,835.66 $3,880.99 578.9273
$42,052,380 51.9444% $5,955, 558 " 817,791.0 $22,311,375.17  $3,880.90 §46.8517
$43,000,998 51.0444% $5,055,556 804,761.9 $22,855,555.04  $3,880.90 §37.8424
$45,047 618 51.9444% $5,855,556 792,917.2 $23,398,73401  $3,980.09 530.0249
$48,190,475 51.9444% $5,955,558 763,068.7 $26,032,274.51 §3,980.99 510.0727
Remaining Holdar
Remalning Stack Exchange
Total Holder Cash Ratio
Mearger Per Share {Stock Election)
Value (Cash Eloction) (#:1)
$35,800,523 $13,822.75 81 3.102_5
$42,052,380 $14,914.02 745701
$43,999, 099 $15.277.78 727.5133
$45,047,618 $15,641.45 701.975
$48,190,475 $16,732.81 669.28

Section 2.3  Adjustments. In the event that prior to the Effective Time, CapitalSouth
Shares shall be changed into a different number of shares or a different class of shares by reason
of any recapitalization or reclassification, stock dividend, combination, stock split, or reverse
stock split of the CapitalSouth Shares, an appropriate and proportionate adjustment shall be made
in the number of shares of CapltaISouth Shares into which the Monticello Shares shall be
converted, o -

Section 2.4  Fractional Shares.  Notwithstanding any other provision of this
Agreement, cach holder of Monticello Shares converted pursuant to the Merger who would
otherwise have becn entitled to receive a fraction of a CapitalSouth Share (after taking into
account all certificates delivered by such holder), shall receive, in lieu thereof, cash (without
interest) in an amount equal to such fractional part of such CapitalSouth Share, multiplied by the
Average Market Price of a CapitalSouth Share at the Effective Time of the Merger. No such
holder will be entitled to dividends, votmg rights or any other rights as a sharehclder in respect
of any fractional share.

Section 2.5 EffectuatingnCohvérsion.

(a) CapitalSouth Bank, or such other institution as CapitalSouth may
designate, shall serve as the exchange agent (the “Exchange Agent”). The Exchange Agent may
employ sub-agents in connection with performing its duties. As of the Effective Time of the
Merger, CapitalSouth will deliver or cause to be delivered to the Exchange Agent the
consideration to be paid by CapitalSouth for Monticello Shares, along with the appropriate cash
payment in lieu of fractional interests in CapitalSouth Shares, As promptly as practicable after

Lo

Ramaining
Holder
Stock
Value Per
8hare

$9,841.76

$10,833.03
$11,208.79
$11.860.55
§12,751.82




the Effective Time of the Merger, the Exchange Agent shall send or cause to be sent to each
former holder of record of Monticello Shares transmittal materials (the “Letter of Transmittal™)
for use in exchanging their certificates formerly representing Monticello Shares for the
consideration provided for in this Agreement. The Letter of Transmittal will contain instructions
with respect to the surrender of certificates representing Monticello Shares and the receipt of the
consideration contemplated by this Agreement and-.will require each holder of Monticello Shares
to transfer good and marketable title to such Monticello Shares to CapitalSouth, free and clear of
all liens, claims and encumbrances,

() At the Effective Time of the Merger, the stock transfer books of
Monticello shall be closed as to holders of Monticello Shares immediately prior to the Effective
Time of the Merger and no transfer of Monticello Shares by any such holder shall thereafter be
made or recognized and each outstanding certificate formerly representing Monticcllo Shares
shall, without any action on the part of any holder thereof, no longer represent Monticello
Shares. If, after the Effective Time of the Merger, certificates are properly presented to the
Exchange Agent, such certificates shall be exchanged for the consideration conternplated by this
Agreement into which Monticello Shares represented thereby were converted in the Merger.

(c) In the event.that any holder of record as of the Effective Time of the
Merger of Monticello Shares is unable to deliver the certificate which represents such holder’s
Monticello Shares, CapitalSouth, in the absence of actual notice that any Monticello Shares
theretofore represented by any such certificate have been acquired by a bona fide purchaser,
may, in its discretion, deliver to such holder the consideration contemplated by this Agreement
and the amount of cash representing fractional CapitalSouth Shares to which such holder is
entitled in accordance with the provisions of this Agreement upon the presentation of all of the
following; : .

St e E

(i) An _.éiﬂi.iia'ﬁt ‘of othér evidence to the reasonable satisfaction of
CapitalSouth that any such certificate has been lost, wrongfully taken or destroyed;

(ii)  Such indemnity and, with respect to holders of ten (10) or more
Monticello Shares, security, such as a bond, as may be reasonably requested by
CapitalSouth to indemnify and hold CapitalSouth harmless in respect of such stock
certificate(s); and

(iit)  Evidence to the satisfaction of CapitalSouth that such holder is the
owner of Monticello Shares theretofore represented by each certificate claimed by such
holder to be lost, wrongfully taken or destroyed and that such holder is the person who
would be entitled to present each such certificate for exchange pursuant to this
Agreement. ' A B

(d) In the event that the delivery of the consideration contemplated by this
Agreement and the amount of cash representing fractional CapitalSouth Shares are to be made to
a person other than the person in whose name any certificate representing Monticello Shares
surrendered is registered, such certificate so surrendered shall be properly endorsed (or
accompanied by an appropriate instrument of transfer), with the signature(s) appropriately
guaranteed, and otherwise in proper form for transfer, and the person requesting such delivery

“ T .




shall pay any transfer or other taxes required by reason of the delivery to a person other than the
registered holder of such certificate surrendered or establish to the satisfaction of CapitalSouth
that such tax has been paid or is not applicable.

(e) No holder of Monticello Shares shall be entitled fo receive any dividends
or distributions declared or made with respect to the CapitalSouth Shares with a record date
before the Effective Time of the Merger; Neither the consideration contemplated by this
Agreement, any amount of cash representing fractional CapitalSouth Shares nor any dividend or
other distribution with respect to CapitalSouth Shares where the record date thereof is on or after
the Effective Time of the Merger shall be paid to the holder of any unsurrendered certificate or
certificates representing Monticello Shares (or the substitute documents contemplated by Section
2.5(c) hereof), and CapitalSouth shall not be obligated to deliver any of the consideration
contemplated by this Agreement, any amount of cash representing fractional CapitalSouth Shares
or any such dividend or other distribution with respect to CapitalSouth Shares until such holder
shall surrender the certificate or certificates representing Monticello Shares as provided for by
this Agreement (or the substitutc documents contemplated by Section 2.5(c) hereof). Subject to
applicable laws, following surrender of. any such certificate or certificates (or the substitute
documents contemplated by Sectton 2.5(c)y hereof), there shall be pald to the holder of the
certificate or certificates then representing CapitalSouth Shares issued in the Merger, without
interest at the time of such surrender, the consideration contemplated by this Agreement, the
amount of any cash representing fractional CapitalSouth Shares and the amount of any dividends
or other distributions with respect to CapitalSouth Shares to which such holder is entitled as a
holder of CapitalSouth Shares.

Section 2.6  Dissenting Shares. Any holder of Monticello Shares who perfects his
dissenters’ rights of appraisal in accordance with and as contemplated by Chapter 607 of the
Florida Business Corporatlon Act (the “Dissenter Provisions”) shall be entitled to receive the
value of such shares in cash as detenmned pursuant to such provision of law; provided, however,
that no such payment shall be made to .any dissenting shareholder unless and until such
dissenting shareholder has complled with the applicable provisions of the Florida Business
Corporation Act and surrendered to CapitalSouth the certificate or certificates representing the
shares for which payment is being made; provided, further, nothing contained in this Section 2.6
shall in any way limit the right of CapitalSouth and CapitalSouth Bank to terminate this
Agreement and abandon the Merger under Section 10.1. If any dissenting sharcholder gives
notice to Monticello, Monticello will promptly given CapitalSouth notice thereof, and
CapitalSouth will have the right to participate in all negottatmns and proceedings with respect to
any such demands. Monticello will not, except with the prior written consent of CapitalSouth,
voluntarily make any demand with' respect to, or settle or offer to settle, any such demand for
payment. In the event that after the Effectlve Time a dissenting shareholder of Monticello fails
to perfect, or effectively withdraws or loses, his right to appraisal and payment for his shares,
CapitalSouth shall issue and deliver the consideration to which such holder of Monticello Shares
is entitled under this Article 2 (without inferest) upon surrender by such holder of the certificate
or certificates representing Monticello Shares held by him.

Section 2.7  Laws of Escheat, If any of the consideration due or other payments to be
paid or delivered to the holders of Monticello Shares is not paid or delivered within the time
period specified by any applicable laws concerning abandoned property, escheat or similar laws,
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and if such failure to pay or deliver such consideration occurs or arises out of the fact that such
property is not claimed by the proper owner thereof, CapitalSouth or the Exchange Agent shall
be entitled to dispose of any such consideration or other payments in accordance with applicable
laws concerm'ng abandoned pmperty, 'eschéat or similar laws. Any other provxswn of this
Bank, thc Exchange Agent, nor any other Person actmg on their behalf shal] be llable to a holder
of Monticello Shares for any amount paid or property delivered in good faith to a public official
pursuant fo and in accordance with any applicable abandoned property, escheat or similar law.

ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF MONTICELLO

Except as disclosed in any Monticello disclosure schedule to this Agreement, and subject
to Section 6.8, Monticello hereby represents and warrants to CapitalSouth as follows as of the
date hereof and as of all times up to and including the Effective Time of the Merger (except as
otherwise provided) as follows:

Section 3.1  Corporate Organization.

(a) Monticello is a corporation duly organized, validly existing and in good
standmg under the laws of the State of Florida. Monticello has the corporate power and
authority to own or lease all of its propertxes and assets and to carry on its business as such
business is now being conducted, and:is duly licensed or qualified to do business in all such
places where the nature of the business’ conducted by it or the character or location of the
properties and assets owned or leased by -itimake’such licensing or qualification necessary,
except where the failure to be so licensed ‘or qualified would not have a Material Adverse Effect
(as defined herein) on the business, assets, operations, financial condition or results of opcrations
(such business, assets, operations, financial condition or results of operations hereinafier
collectively referred to as the “Condition”) of Monticello on a consolidated basis. Monticello is
duly registered as a savings and loan holding company. True and correct copies of the Articles
of Incorporation and the Bylaws of Monticello, each as amended to the date hereof, have been
delivered to CapitalSouth,

(b)  Monticello Bank is a federal savmgs bank, duly organized, validly existing
and in good standing under the laws’ of the United States of America. Monticello Bank has the
corporate power and authority to own or leéase allof its properties and assets and to carry on its
business as such business is now being conducted, and is duly licensed or qualified to do
business in all such places where the nature of the business conducted by it or the character or
location of the properties and assets owned or leased by it makes such licensing or qualification
necessary, except where the failure to be so licensed or qualified would not have a Material
Adverse Effect on the Condition of Monticello Bank. True and correct copies of the Articles of
Incorporation and the Bylaws of Monticello Bank, each as amended to the date hereof, have been
delivered to CapitalSouth. Monticello Bank is a member of the Federal Deposit Insurance
Corporation (the “FDIC). . ,

(©  Each subsidiary of Monticelio or Monticello Bank is a corporation,
limited liability company or partriership duly organized, validly existing and in good standing



under the laws of its jurisdiction of incorporation or organization. Each subsidiary has the
corporate or requisite power and authority to own or lease all of its properties and assets and to
carry on its business as such business is now being conducted, and is duly licensed or qualified to
do business in all such places where the nature of the business being conducted by each
subsidiary or the character or location of the properties and assets owned or leased by each -
subsidiary make such qualification necessary, except where the failure to be so licensed or
qualified (or steps necessary to cure such failure) would not have a Material Adverse Effect on
the Condition of Monticello on a consolidated basis.

(d)  Each of Monticello and Monticello Bank and each of the subsidiaries of
Monticello Bank has in effect all federal, state, local and foreign governmental, regulatory and
other authorizations, permits and licenses necessary for each of them to own or lease its
properties and assets and to carry on its business as now conducted, the absence of which, either
individually or in the aggregate, would have a Matenal Adverse Effect on the Condition of
Monticello on a consolidated basm '

(e Monticello has no_direct or indirect subsidiaries other than Monticello
Bank, Monticello Insurance and Investments, Inc, and Mortgage Lion, Inc, All of such
subsidiaries and ownership interests are in compliance with all applicable laws, rules and
regulations relating to direct investment in equity ownership interests, All of the shares of
capital stock of each of the subsidiaries of Monticello are duly authorized, validly issued, fully
paid and nonassessable and not subject to any preemptive rights and are owned by Monticello or
Monticello Bank, as appropriate, free and clear of any claims, liens, encumbrances or restrictions
(other than those imposed by applicable federal and state securities laws), and there are no
agreements or understandings with respect to the voting or disposition of any such shares.

® The minute books of Montlcello and Monticello Bank contain complete
and accurate records in all material’ respects of all meetings and other corporate actions held or
taken by their respective shareholders and Boards of Directors (including all committees
thereof).

Section 3.2  Capitalization,

(a) The authorized capital stock of Monticello consists of 1,000,000
Monticello Shares, of which 2,880 Monticello Shares are issued and outstanding as of the date
hereof (none of which is held in the treasury of Monticello). All of the issued and outstanding
Monticello Shares have been duly authorized and validly issued and all such shares are fully paid
and nonassessable. As of the date hereof there are no outstanding options, warrants,
commitments, or other rights or instruments to purchase or acquire any shares of capital stock of
Monticello, or any securities or rights convertible into or exchangeable for shares of capital stock
of Monticello. :

(b)  The authorized capital stock of Monticello Bank consists of 1,000,000
shares of commmon stock, par value of $1.00, 2,567 shares of which of the date hereof are issued
and outstanding (nonc of which is held in the treasury of Monticello Bank) (the “Monticello
Bank Shares”). All of the issued and outstanding Monticello Bank Shares have been duly
authorized and validly issued and all such shares are fiilly paid and nonassessable. As of the date




hereof, there are no outstanding options, warrants, commitments or other rights or instrumnents to
purchase or acquire any shares of capital stock of Monticello Bank, or any securities or rights
convertible into or exchangeable for shares of cap1ta1 stock of Monticello Bank.

{©) All of the 1ssued and outstandmg shares of capital stock of Monticello
Bank are owned by Monticello, and ‘are so owned free and clear of all hens and encumbrances
and adverse claims thereto. -

Section 3.3  Financial Statements; Filings.

(a) Monticello has previously delivered to CapitalSouth copies of the
financial statements of Monticello as of and for the years ended December 31, 2006, December
31, 2005 and December 31, 2004, and Monticello shall deliver to CapitalSouth, as soon as
practicable following the preparation of additional financial statements (i) for each subsequent
calendar quarter (or other reporting period) or year of Monticello and (ii) the additional
consolidated financial statements of Monticello as of and for such subsequent calendar quarter
(or other reporting period) or year (such financial statements, unless otherwise indicated, being
hereinafter referred to collectively as the “Financial Statements of Monticello™).

(b)  Monticello Bank has previously delivered to CapitalSouth copies of the
financial statements of Monticello Bank as of and for each of the years ended December 31,
2006, December 31, 2005 and December 31, 2004, and Monticello Bank shall deliver to
CapitalSouth, as soon as practicable following the preparation of additional financial statements
(i) for cach subsequent calendar quarter (or-other reporting period) or year of Monticello Bank
and (ii) the financial statements- of Monticello. Bank as of and for such subsequent calendar
quarter (or other reporting period) or year (such ﬁnanc1a1 statements, unless otherwise indicated,
being hereinafter referred to collectively & the “F inancial Statements of Monticello Bank™),

(¢) Monticello has previously delivered to CapitalSouth copies of the thrift
financial reports of Monticello Bank as of and for each of the calendar quarters for 2006 (except
December 313}, 2005 and 2004 ended and Monticello Bank and Monticello shall deliver to
CapitalSouth, as soon as practicable following the preparation of additional thrift financial
reports for each subsequent calendar quarter (or other reporting period) or year, the thrift
financial reports of Monticello Bank as of and for such subsequent calendar quarter (or other
reporting period) or year (such thrift:financial réports, unless otherwise indicated, being
hereinafier referred to collectively as the “Fmancml Regglatoly Reports of Monticello Bank”).

(d) Each of the Financial Statements of Monticello, each of the Financial
Statements of Monticello Bank, and cach of the Financial Regulatory Reports of Monticello
Bank (including the related notes, where applicable) have been or will be prepared in all material
respects in accordance with generally accepted accounting principles (“GAAP”) or regulatory
accounting principles, whichever is applicable, which principles have been or will be
consistently applied during the periods involved, except as otherwise noted therein, and the
books and records of Monticello and Monticello Bank have been, are being, and will be
maintained in all material rcspects in accordance with applicable legal and accounting
requirements and reflect only actual transacnons Each of the Financial Statements of
Monticello, each of the Financial Statements of Monticello Bank, and cach of the Financial




Regulatory Reports of Monticello Bank (including the related notes, where applicable) fairly
present or will fairly present the financial position of Monticello on a consolidated basis, as
applicable, and the financial position of Monticello Bank (as the case may be) as of the
respective dates thereof and fairly present or will fairly present the results of operations of
Monticello on a consolidated basis, as applicable, and the results of operations of Monticello
Bank (as the case may be) for the respective periods therein set forth,

(¢)  To the extent not prohibited by law, Monticello has heretofore delivered or
made available, or caused to be delivered or made available, to CapitalSouth all reports and
filings made or required to be made by Monticello, Monticello Bank or any of their respective
subsidiaries with the Regulatory Authorities, and will from time to time hereafter furnish, or
canse Monticello Bank to fumish to CapitalSouth, upon filing or furnishing the same to the
Regulatory Authorities, all such réports 'and filings made after the date hereof with the
Regulatory Authorities. As of the respect:ve dates of such reports and filings, all such reports
and filings did not and shall not contain any untrue statement of a material fact or omit to state a
matcrial fact required to be stated therein or necessary to make the statements therein, in light of
the circumstances under which they were made, not misleading,

®H Since December 31, 2006, none of Monticello, Monticello Bank or any of
their respective subsidiaries has incurred any obligation or liability (contingent or otherwise) that
has or might reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Condition of Monticello on a consolidated basis, except obligations and liabilities
(1) which are accrued or reserved against in the Financial Statements of Monticello, the Financial
Statements of Monticello Bank or ‘the Financial Regulatory Reports of Monticello Bank, or
reflected in the notes thereto, or (i)' which were incurred after December 31, 2006, in the
ordinary course of business consistent with' past practices. Since December 31, 2006, neither
Monticello nor Monticello Bank has incurred or paid any obligation or liability which would be
material to the Condition of Monticello on a consolidated basis, except as may have been
incurred or paid in the ordinary course of business, consistent with past practices.

Section 3.4  Loan Portfolio; Reserves. (i) All evidences of indebtedness in original
principal amount in excess of $25,000 .reflected as assets in the Financial Statements of
Monticello, the Financial Statements’ of-Monticello Bank as of and for the year ended
December 31, 2006, and the Fmanclal Regulatory Reports of Monticello Bank as of and for the
year ended December 31, 2006 were as of such dates'in all respects the binding obligations of the
respective obligors named therein in accordance with their respective terms, and were not subject
to any defenses, setoffs, or counterclaims, except as may be provided by bankruptcy, insolvency
or similar laws or by general principles of equity, (ii) the allowances for loan and lease losses
shown on the Financial Statements of Monticello, the Financial Statements of Monticello Bank
as of and for the year ended December 31, 2006, and the Financial Regulatory Reports of
Monticello Bank as of and for the year ended December 31, 2006 were, and the allowance for
loan and leasec losses to be shown on the Financial Statements of Monticello, the Financial
Staternents of Monticello Bank and the Financial Regulatory Reports of Monticello Bank as of
any date subsequent to the execution of this Agreement will be, as of such dates, adcquate to
provide for possible losses, net of recoveries relating to loans previously charged off, in respect
of loans outstanding (including accrued interest receivable) of Monticello and Monticello Bank
and other extensions of credit (including letters of credit or commitments to make loans or




extend credit), (iif) the reserve . for losses with respect to other real estate owned
(“OREQ Reserve”) shown on the’ Financial Statemcnts of Monticello as of and for the year
ended December 31, 2006, the Financial Statements. of Monticello Bank as of and for the year
ended December 31, 2006, and the Financial Regulatory Reports of Monticello Bank as of and
for the year ended December 31, 2006 were, and the OREQ Reserve to be shown on the
Financial Statements of Monticello, the Financial Statements of Monticello Bank and the
Financial Regulatory Reports of Monticello Bank as of any date subsequent to the execution of
this Agreement will be, as of such dates, adequate to provide for losses relating to the other real
estate owned portfolio of Monticello and Monticelle Bank as of the dates thereof, (iv) the reserve
for losses in respect of litigation (*Litigation Reserve”) shown on the Financial Statements of
Monticello, the Financial Statements of Monticello Bank as of and for the. year ended
December 31, 2006, and the Financial Regulatory Reports of Monticello Bank as of and for the
year ended December 31, 2006 were, and the Litigation Reserve to be shown on the Financial
Statements of Monticello, the Financial Statements of Monticello Bank, and the Financial
Regulatory Reports of Monticello Bank as of any date subsequent to the execution of this
Agreement will be, as of such dates, adequate to provide for losses relating to or arising out of all
pending or threatened litigation applicable to Monticello, Monticello Bank and their subsidiaries
as of the dates thereof, and (v) each such allowance or reserve described above has been
established in accordance with the accounting principles described in Section 3.3(d) and
applicable regulatory requirements and guldclmes

Section 3.5  Certain Loans and Related Matters Except as set forth in Schedule 3.5,
none of Monticello, Monticello Bank'or theit respective subsidiaries is a party to any written or
oral: (i) loan agreement, note or borrowing arfangement, other than credit card loans and other
loans the unpa.ld balance of which does not exceed $100,000 per loan, under the terms of which
the obhgor 1s sixty (60) days delinquent in payment of principal or interest or in default of any
other provision as of the date hereof: (ii) loan agreement, note or borrowing arrangement which
has been classified or, in the exercise of reasonable diligence by Monticello, Monticello Bank or
any Regulatory Authority, should have been classified by any bank examiner (whether
regulatory or internal) as “substandard,” “doubtful,” “loss,” “other loans especially mentioned,”

“other assets especially mentioned,” “special mention,” “credit risk assets,” “classified,”

“criticized,” “watch list,” “concerned’ loans“ or any comparable classifications by such persons;
(iii) loan agreement, note or borrowing .arrangement, including any loan guaranty, with any
director or executive officer of Monticello, Monticello Bank or any Monticello subsidiary or any
five percent (5%) shareholder of Monticello, Monticello Bank or any Monticello subsidiary, or
any person, corporation or enterprise controlling, controlled by or under common control with
any of the foregoing; or (iv) loan agreement, note or borrowing arrangement in violation of any
law, regulation or rule applicable to Monticello, Monticello Bank or any Monticello subsidiary
including, but not limited to, those promulgated, interpreted or enforced by any Regulatory
Authority and which violation could have a Material Adverse Effect on the Condition of
Monticello. As of the date of any Financial Statement of Monticello, any Financial Statement of
Monticello Bank and any Financial Regulatory Report of Monticello Bank subsequent to the
execution of this Agreement, including the date of the Financial Statements of Monticello, the
Financial Statements of Monticello Bank, and the Financial Regulatory Reports of Monticello
Bank that immediately precede the Effective Time of the Merger, there shall not have been any
material increase in the loan agreements, notes or borrowing arrangements described in (i)
through (iv) above and Schedule 3.5, .



Section 3.6 Authority; No Violation.

(8  Monticello has full corporate power and authority to execute and deliver
this A greement and, subject to the approval of the shareholders of Monticello and to the receipt
of the Consents of the Regulatory Authorities, to consummate the transactions contemplated
hereby. The Board of Directors of Monticello has duly and validly approved this Agreement and
the transactions contemplated hereby, has authorized the execution and delivery of this
Agreement, has directed that this Agreement and the transactions contemplated hereby be
submitted to Monticello’s shareholders for approval at a meeting of such shareholders and,
except for the adoption of such Agreement by its shareholders and the execution and filing of
Articles of Merger, no other corporate proceeding ‘on the part of Monticello is necessary to
consummmate the transactions so contemplated This Agreement, when duly and validly executed
and delivered by Monticello, will constitute a valid and binding obligation of Monticello, and
will be enforceable against Monticello in accordance with its terms,

(b)  Neither the execution and delivery of this Agreement by Monticelio or
Monticello Bank nor the consummation by Monticello or Monticello Bank of the transactions
contemplated hereby, nor compliance by Monticello with any of the terms or provisions hereof,
will (i) violate any provision of the Articles of Incorporation or Bylaws of Monticello, or the
Articles of Incorporation or Bylaws of Monticello Bank or any Monticello subsidiary, (ii)
assuming that the Consents of the Regulatory Authorities and approvals referred to herein are
duly obtained, violate any statute, code; ordinance, rule, regulation, judgment, order, writ, decree
or injunction applicable to Monticello, Monticello Bank or any of their respective properties or
assets, or (iii) violate, conflict with, result in'a breach of any provisions of, constitute a default
(or an event which, with notice or lapse of time, or both, would constitute a default) under, result
in the termination of, accelerate the performance required by or result in the creation of any lien,
security interest, charge or other encumbrance upon any of the respective properties or assets of
Monticello or Monticello Bank under, any of the terms, conditions or provisions of any material
note, bond, morigage, indenture, deed of trust, license, permit, lease, agreement or other
instrument or obligation to which Monticello or Meonticello Bank is a party, or by which any of
them or any of their respective propemes or assets may be bound or affected

Section 3.7  Consents and Approvals Exaept for (i) the approval of the shareholders
of Monticello pursuant to the proxy statément of Monticello relating to the meeting of the
shareholders of Monticello at which the Merger is to be considered (the “Proxy Statement™); (ii)
the Consents of the Regulatory Authorities; (iii) the approval of this Agreement by the
shareholders of CapitalSouth; (iv) the filing of Articles of Merger with the States of Florida and
Delaware; and (v) as set forth in Schedule 3.7, no Consents of any person are necessary in
connection with the exccution and delivery by Monticello and Monticello Bank of this
Agreement, and the consummation of the Merger and the other transactions contemplated
hereby,

Section 3.8 Broker’s Fees. Except for McKinnon & Company, whose engagement
letter has been provided by Monticello to CapitalSouth, neither of Monticello or Monticello
Bank, nor any of their respective officers or directors, has employed any broker or finder or
incurred any liability for any broker’s fees, commissions or finder’s fees in connection with any
of the transactions contemplated by this Agreement.



Section 3.9  Absence of Certain Changes or Events. Since December 31, 2006, there
has not been (a) any declaration, payment or setting aside of any dividend or distribution
(whether in cash, stock or property) in respect of Monticello Shares or (b) any change or any
event involving a prospective change in the Condition of Monticello on a consolidated basis, or a
combination of any such change(s) and any such event(s) which has had, or is reasonably likely
to have, a Material Adverse Effect on the Condition of Monticello on a consclidated basis or on
Monticello or Monticello Bank generally, including, without limitation any change in the
edministration or supervisory standing or rating of Monticello or Monticello Bank with any
Regulatory Authority, and no fact or condition exists as of the date hereof which might
reasonably be expected to cause any such event or change in the future,

Section 3.10 Legal Proceedings; Etc. None of Monticello, Monticello Bank or any
Monticello subsidiary is a party to any, and there are no pending or, to the knowledge of
Monticello, Monticello Bank and each Monticello subsidiary, threatened, judicial,
administrative, arbitral or other proceedings, claims, actions, causes of action or governmental
investigations against Monticello or Monticello Bank challenging the validity of the transactions
contemplated by this Agreement and, to the knowledge of Monticello and each Monticello
subsidiary as of the date hereof, there is no proceeding, claim, action or governmental
investigation against Monticello or Monticello Bank; no judgment, decree, injunction, rule or
order of any court, governmental department, commission, agency, instrumentality or arbitrator
is outstanding against Monticello or Monticello Bank which has had, or is reasonably likely to
have, a Material Adverse Effect on the Condition of Monticello on a consolidated basis; there is
no default by Monticello or Monticello Bank under any material contract or agreement to which
Monticello or Monticello Bank is a party; and except with respect to the Cease and Desist Order,
dated January 19, 2006, issued by the OTS, none of Monticello or Monticello Bank is a party to
any agreement, order or memorandum in writing by or with any Regulatory Authority restricting
the operations of Monticello or Monticello Bank and none of Monticello or Monticello Bank has
been advised by any Regulatory Authority that any such Regulatory Authority is contemplating
issuing or requesting the issuance of any such other. or further order or memorandum in the
future.

Section 3.11 Taxes and Tax Returns.

(a) Monticello has previously delivered or made available to CapitalSouth
copies of the federal, state and local income tax returns of Monticello and, if consolidated returns
do not exist for all periods, of Monticello Bank and each of its respective subsidiaries, for the
years 2003, 2004 and 2005 and all schedules and exhibits thereto, and such retums have not been
examined by the Internal Revenue Service or any other taxing authority. Monticello, Monticello
Bank and their respective subsidiaries have duly filed in correct form all federal, state and local
information returns and tax retums required to ‘beé filed on or prior to the date hereof, and
Monticello, Monticello Bank and any of their respective subsidiaries have duly paid or made
adequate provisions for the payment of all taxes and other governmental charges which are owed
by Monticello, Monticello Bank or any of their respective subsidiaries to any federal, state or
local taxing authorities, whether or not reflected in such returns (including, without limitation,
those owed in respect of the properties, income, business, capital stock, deposits, franchises,
licenses, sales and payrolls of Monticello, Monticelio Bank and any of their respective
subsidiaries), other than taxes and other charges which (i) are not yet delinquent or are being




contested in good faith or (ii) have not been finally determined. The amounts set forth as
liabilities for taxes on the Financial Statements of Monticello, the Financial Statements of
Monticello Bank and the Financial Regulatory Reports of Monticello Bank are sufficient, in the
aggregate, for the payment of all unpaid federal, state and local taxes (including any interest or
penalties thercon), whether or not disputed, accrued or applicable, for the periods then ended,
and have been computed in accordance with generally accepted accounting principles. None of .
Monticello, Monticello Bank or any of their respective subsidiaries is responsible for the taxes of
any other person other than Monticello, Monticello Bank and any of their respective subsidiaries,
under Treasury Regulation 1.1502-6 or-any similar provision of federal, state or foreign law.

(b) None of Monticello, Moniicello Bank or any of their respective
subsidiaries has executed an extension or wajver of any statute of limitations on the assessment
or collection of any federal, state or local taxes due that is currently in effect, and deferred taxes
of Monticello, Monticello Bank or any of their respective subsidiaries, have been adequately
provided for in the Financial Statements of Monticello, or the Financial Statements of Monticello
Bank, as the case may be.

(©) None of Monticello, Monticello Bank or any of their respective
subsidiarics has made any payment, is obligated to make any payment or is a party to any
contract, agreement or other arrangement that could obligate it to make any payment that would
be disallowed as a deduction under Section 280G or 162(m) of the Code.

@ There has not been an ownership change, as defined in Section 382(g) of
the Code, of Monticello, Monticello Bank or any of their respective subsidiaries that occurred
during or after any taxable period in which Monticello, Monticello Bank or any of their
respective subsidiaries incurred an operating loss that carries over to any taxable period ending
after the fiscal year of Monticello irrimediately preceding the date of this Agreement.

(¢) (i) Proper &nd"accuiate amowsits have been withheld by Monticello,
Monticello Bank and their respective subsidiaries from their employees and others for all prior
periods in compliance in all material respects with the tax withholding provisions of all
applicable federal, state and local laws and regulations, and proper due diligence steps have been
taken in connection with back-up withholding; and (ii) the amounts shown on such returns to be
due and payable have been paid in full or adequate provision therefor have been included by
either Monticello or Monticello Bank in the Financial Statements of Monticello or the Financial
Statements of Monticello Bank.

Section 3.12 Employee Benefit Plans. All employee benefit plans of Monticello,
Monticello Bank or any of their rcspectlve subsidiaries have been established in compliance
with, and such plans have been Operated in' matérial compliance with, all applicable laws. None
of Montlcello Monticello Bank or'dny of their respective subsidiaries sponsors or otherwise
maintains a “pension plan” within the meaning of Section 3(2) of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA") or any other retirement plan that is
intended to qualify under Section 401 of the Code, nor do any unfunded liabilities exist with
respect to any employee benefit plan, past or present. No employee benefit plan, any trust
created thereunder or any trustee or administrator thereof has engaged in a “prohibited
transaction” as defined in Section 4975 of the Code, which may have a Material Adverse Effect




on the condition, financial or otherwise, of Monticello, Monticello Bank or any of their
respective subsidiaries. Monticello’s employment benefit plans are listed in Schedule 3.12.

Section 3.13 Title and Related Matters.

(a) Each of Monticello, Monticello Bank and their respective subsidiaries has
good title, and as to owned real property, has good and marketable title in fee simple absclute, 1o
all assets and properties, real or personal, tangible or intangible, reflected as owned by or leased
or subleased by or carried under the name of any of them, free and clear of all liens,
encumbrances, mortgages, security interests, restrictions, pledges or claims, except for (i) those
liens, encumbrances, mortgages, security interests, restrictions, pledges or claims reflected in the
Financial Statements of Monticello .as of and for the year ended December 31, 2006, the
Financial Statements of Monticello Bank as of and for the year ended December 31, 2006, and
the Financial Regulatory Reports of Monticello Bank or incurred in the ordinary course of
business after December 31, 2006, (ii) statutory liens for amounts not yet delinquent or which are
being contested in good faith, and (iii) title imperfections that do not render the title
unmarketable and that are not in the aggregate material to the Condition of Monticello on a
consolidated basis,

(b)  All agreements pursuant to -which Monticello, Monticello Bank or any of
their respective subsidiaries leases, subleases or-licenses material real or material personal
properties from others are valid, binding and -enforcesble in accordance with their respective
terms, and there is not, under any of such leases or licenses, any existing default or event of
default, or any event which with notice or lapse of time, or both, would constitute a default or
force majeure, or provide the basis for any other claim of excusable delay or nonperformance.
Monticello, Monticello Bank and their respective subsidiaries have all right, title and interest as a
lessee under the terms of each lease or sublease, free and clear of all liens, claims or
encumbrances (other than the rights of the lessor) as of the Effective Time of the Merger, and
shall have the right to transfer each lease or sublease pursuant to this Agreement.

(c) All of the bulldl_ngs, structures, fixtures and material personal properties
owned, leased or subleased by Monticello, Monticello Bank and their respective subsidiaries are
in good operating condition and repair, subject only to ordinary wear and tear and/or minor
defects which do not interfere with the continued use thereof in the conduct of normal
operations.

Section 3.14 Real Estate.

(a) Monticello has provided to CapitalSouth (i) a complete legal description
for each parcel of real estate or interest therein owned, leased or subleased by Monticello,
Monticello Bank or their respective subsidiaries or in which Monticello, Monticello Bank or
their respective subsidiaries has any ownershlp or leasehold interest and (ii) a description of each
and every written or oral lease or sublease, together with the current name, address and telephone
number of the landlord or sublandlord and the landlord’s property manager (if any), under which
Monticello or Monticello Bank is the lessee of any real property and which relates in any manner
to the operation of the businesses of Monticello or Monticello Bank.




(b)  None of Monticello, Monticello Bank or their respective subsidiaries has
violated, or is currently in violation of, any law, regulation or ordinance relating to the ownership
or use of the real estate and real estate interests described in Section 3.14(a) which individually
or in the aggregate would have a Material’ Adverse Effect on the Condition of Monticello on a
conseolidated basis.

(¢} As to each parcel of rc_al property owned or used by Monticello,
Monticello Bank or any of their respective subsidiaries, none of Monticello or Monticello Bank
has received notice of any pending or, to the knowledge of Monticello, Monticello Bank and
cach Monticello subsidiary, threatened condemnation or proceedings or mechanic’s or
materialmen’s liens,

Section 3.15 Environmental Matters.

(a) Each of Monticello, Monticello Bank, the Participation Facilities (as
defined below), and the Loan Properties (as defined below) are, and have been, in compliance,
and there are no present circumstances that would prevent or interfere with the continuation of
such compliance with all applicable federal, staté and local laws, including common law, rules,
regulations and ordinances, and with all applicable decrees, orders and contractual obligations
relating to pollution or the protection of the environment or the discharge of, or exposure to,
Hazardous Materials (as defined below) in the environment or workplace, except for violations
which, individually or in the aggregate, will not have a Material Adverse Effect on the Condition
of Monticello on a consolidated basis.

(b)  There is no htlgatlon pendmg or, to the knowledge of Monticello,
Monticello Bank or any of their’ respectlve subsidiaries, threatened before any court,
governmental agency or board or ‘other forum in which Montlccllo Monticello Bank or any
Participation Facility has been or, with respect to threatened litigation, may be, named as
defendant (i) for alleged noncompliance (including by any predecessor), with respect to any
Environmental Law (as defined below) or (ii} relating to the release into the environment of any
Hazardous Material (as defined below) or oil, whether or not occurring at, on or involving a site
owned, leased or operated by Monticello, Monticello Bank or any Participation Facility, except
for such litigation pending or threatened that will not, individually or in the aggregate, have a
Material Adverse Effect on the Condition of Monticello on a consolidated basis.

(c)  There is no litigation pending or, to the knowledge of Monticello,
Monticello Bank or any of their réspective Ssubsidiaries, threatened before any court,
governmental agency or board or other forum in which any Loan Property (or Monticello or
Monticello Bank in respect of such Loan Property) has been or, with respect to threatened
litigation, may be, named as a defendant or potentially responsible party (i) for alleged
noncompliance (including by any predecessor) with any Environmental Law or (i1) relating to
the release into the environment of any Hazardous Material or oil, whether or not occurring at,
on or involving a Loan Property, except for such litigation pending or threatened that will not
individually or in the aggregate, have a Material Adverse Effect on the Condition of Monticello
on a consolidated basis, :



(d) To the knowledge of Monticello, Monticello Bank or any of their
respective subsidiaries, there is no reasonable basis for any litigation of a type described in
Section 3.15(b) and Section 3.15(c), except as will not have, individually or in the aggregate,
Material Adverse Effect on the Condition of Monticello on a consolidated basis.

(e) During the period of. (i) ownership or operation by Monticello or
Monticello Bank of any of their respective current properties, (ii) participation by Monticello or
Monticello Bank in the management of any Participation Facility, or (jiii) holding by Monticello
or Monticello Bank of a sccurity interest in any Loan Property, there have been no releases of
Hazardous Material or oil in, on, under or affecting such properties, except where such releases
have not and will not, individually or in the aggregate, have a Material Adverse Effect on the
Condition of Monticelio on a consolidated basis,

® Prior to the period of (i) ownership or operation by Monticello or
Monticello Bank of any of their respective current properties, (ii) participation by Monticello or
Monticello Bank in the management of any Participation Facility, or (iii) holding by Monticello
or Monticello Bank of a security interest in any Loan Property, to the knowledge of Monticello,
Monticello Bank or any of their respective subsidiaries, there were no releascs of Hazardous
Material or oil in, on, under or affecting any such property, Participation Facility or Loan
Property, except where such releases have not and will not, individually or in the aggregate, have
a Material Adverse Effect on the Condition of Monticello on a consolidated basis.

Section 3.16 Commitments and _antracts.

(8) Except as set forth in Schedule 3.16, none of Monticello, Monticello Bank
or their respective subsidiaries is a party or subject to any of the following (whether written or
oral, express or implied): ’

(i) Any employment contract, supplemental retirement plan or
agreement, consulting agreement or understanding (including any understandings or
obligations with respect to severance or termination pay liabilities or fringe benefits) with
any present or former officer, director, employee, including in any such person’s capacity
as a consultant (other than those which either are terminable at will without any further
amount being payable thereunder or as a result of such termination by Monticello or
Monticello Bank);

(ii)  Anylabor contract or agreement with any labor union;

(iii)  Any contract covenants which limit the ability of Monticello or
Monticello Bank to compete in any line of business or which involve any restriction of
the geographical area in which Monticello or Monticello Bank may carry on its
businesses (other than as may be required by law or applicable regulatory authorities);

(iv)  Any lease (other than real estate leases described in Schedule
3.14(a)) or other agrccments or contracts w1th annual payments aggregating $25,000 or
more; or




(v}  Any other contract or agreement which would be required to be
disclosed in reports filed by Monticello with the Federal Reserve Board, the Office of
Thrift Supervision or the FDIC and which has not been so disclosed.

Complete and accurate copies of all such agreements have been délivered by Monticello to
CapitalSouth.

(b)  There is not, under any agreement, lease or contract to which Monticeilo,
Monticello Bank or any of their respective subsidiaries is a party, any existing default or event of
default, or any event which with notice or lapse of time, or both, would constitute a default or
force majeure, or provide the basis for any other claim of excusable delay or non-performance.

(c) (i) Neither the execution of this Agreement nor the consummation of the
transactions contemplated hereby will result in termination of any of the material service
contracts, leases, agreements or licenses (including specifically real property leases and data
processing agrcements) to which Monticello or Monticello Bank is a party (“Material
Agreements™), or modification or acceleration of any of the terms of such Material Agreements.
(ii) No consents are required to be obtained and no notices are required to be given in order for
the Material Agreements to remain effective, without any modification or acceleration of any of
the terms thereof, followmg the - consummatlon of the transactions contemplated by this
Agreement.

(d) No agreement entered into by Monticello or Monticello Bank provides for
the payment of unreasonable compensation to any person or otherwise violates any regulatory
requirement or policy.,

Section 3.17 Regulatory, Accounting and Tax Matters. None of Monticello, Monticello
Bank or any of their respective subsidiaries has taken or agreed to take any action or has By
knowledge of any fact or has agreed to any circumstance that would (i) matcna]ly impede or
delay receipt of any Consents of any Regulatory Authorities referred to in this Agreement
including, matters relating to the Community Reinvestment Act and protests thereunder, or (ii)
prevent the transactions contemplated by this Agreement from qualifying as a reorganization
within the meaning of Section 368(a) of the Code.

Section 3.18 Registration Obligations. Neither of Monticello or Monticello Bank is
under any obligation, contingent or otherwise, which will survive the Merger to register any of
its securities under the Securities Act of 1933, as amended (the “Securities Act”), or any state
securities laws,

Section 3.19 Antitakeover Provisions.  Monticello, Monticello Bank and their
respective subsidiaries have taken all actions Tequired to exempt Monticello, this Agreement, the
Merger, the Bank Merger Agreement, the Bank Merger and the Lock-Up Agreements from any
provisions of an antitakeover nature contained in their organizational documents, and the
provisions of any federal or state “antitakeover,” “fair price,” “moratorium,” ‘“‘control share
acquisition” or similar laws or regulations,

Section 3.20 Insurance. Monticello, Monticello Bank and their respective subsidiaries
are presently insured, and during each of the past three calendar years have been insured, for



reasonable amounts against such risks as companies or institutions engaged in a similar business
would, in accordance with good business practice, customarily be insured. To the knowledge of
Monticello and Monticello Bank, the policies of fire, thefi, liability and other insurance
maintained with respect to the assets or businesses of Monticello, Monticello Bank and each
Monticello subsidiary provide adequate coverage against loss, and the fidelity bonds in effect as
to which Monticello or Monticello Bank is named an insured are sufficient for their purpose.
Complete and accurate copies of such policies of insurance have been delivered by Monticello to
CapitalSouth,

Section 3.21 Labor.

(a) There are no labor contracts, collective bargaining agreements, letters of
undertakings or other arrangements, formal or informal, between Monticello, Monticello Bank or
their respective subsidiaries and any union or labor organization covering Monticello, Monticello
Bank or their respective subsidiaries’ employees and none of said employees are represented by
any union or labor organization,

{b) Each of Monticello, Monticello Bank and their respective subsidiaries is in
material compliance with all federal and state laws respecting employment and employment
practices, terms and conditions of employment, wages and hours. None of Monticello,
Monticello Bank or their respective subsidiaries is or has been engaged in any unfair labor
practice and no unfair labor practice complaint against any of Monticello, Monticello Bank or
their respective subsidiaries is pending before the National Labor Relations Board. There have
not been nor are there presently any attempts to organize employees, nor, to the knowledge of
Moenticello, Monticelle Bank and their respective subsidiaries, are there plans for any such
atiempts. No work stoppage involving Monticello, Monticello Bank or any of their respective
subsidiaries is pending as of the date hereof or, to the knowledge of Monticello, Monticello Bank
and their respective subsidiaries, threatened.

Section 3.22 Compliance with Laws. Each of Monticello, Monticello Bank and their
respective subsidiaries has conducted its business in accordance with all applicable federal,
foreign, state and local laws, regulations and orders, and each is in compliance with such laws,
regulations and orders, except for such violations or non-compliance, which when taken together
as a whole, will not have a Material Adverse Effect on the Condition of Monticello on a
consolidated basis and will not result in the imposition of civil money penalties or fines from
Regulatory Authorities. Bxcept as disclosed in Schedule 3.22, none of Monticello or Monticello
Bank has received a notification or communication from any agency or department of any
federal, state or local governmental authority or any Regulalory Authority or the staff thereof (i)
asserting that Monticello or Monticello Bank is not in compliance with any laws or orders which
such governmental authority or Regulatory. Authorlty enforces, where such noncompliance is
reasonably likely to have a Material Adverse Effect on the Condition of Monticello on a
consolidated basis, (ii) threatening to revoke any permit, the revocation of which is reasonably
likely to have a Material Adverse Effect on the Condition of Monticello on & consolidated basis,
(iii) requiring Monticello or Monticello Bank to enter into any cease and desist order, formal
agreement, commitment or memorandum of understanding, or to adopt any resolutions or similar
undertakings, or (iv) directing, restricting or limiting, or purporting to direct, restrict or limit in
any manner, the operations of Monticello or Monticello Bank, including, without limitation, any



restrictions on the payment of dividends, or that in any manner relates to such entity’s capital
adequacy, credit policies, management or business.

Section 3.23 Transactions with Management. Except for (a) deposits, all of which are
on terms and conditions comparable 1o those made available to other customers of Monticello
Bank at the time such deposits were entered into, (b) the loans listed on Schedule 3.5, (¢) the
agreements listed on Schedule 3.16, (d) obligations under employee benefit plans of Monticello,
Monticello Bank and their respective subsidiaries set forth in Schedule 3.12 and (e) the items
described on Schedule 3.23 and any loans or deposit agreements entered into in the ordinary
course with customers of Monticello Bank, there are no contracts with or commitments 1o
present or former shareholders, stockholders, directors, officers or employees involving the
expenditure of more than $5,000 as to any one individual, including, with respect to any business
directly or indirectly controlled by -any such person, or $10,000 for all such contracts for
commitments in the aggregate for all such individuals,

Section 3.24 Derivative Contracts. Except as set forth on Schedule 3.25, neither of

Monticello or Monticello Bank is a party to or has agreed to enter into an exchange-traded or
over-the-counter swap, forward, future, option, cap, floor or collar financial contract or
agreement, or any other contract or agreement not included in Financial Statements of
Monticello and the Financial Statements of Monticello Bank which is a financial derivative
contract (including various combinations thereof) (“Derivative Contracts™).

Section 3.25 Deposits. Except as’ set forth on Schedule 3.25, none of the deposits of
Monticello Bank are “brokered" deposits or are subject to any encumbrance, legal restraint or
‘other legal process (other than garnishments, pledges, set off rights, escrow limitations and
similar actions taken in the ordinary course of business), and no portion of such deposits
represents a deposit of any affiliate of Monticello.

Section 3.26  Accounting Controls; Disclosure Controls. Each of Monticello, Monticello
Bank and their respective subsidiaries has devised and maintained systems of internal accounting
control sufficient to provide reasonable assurances that: (i) all material transactions are executed
in accordance with general or speclﬁc duthorization of the Board of Directors and the duly
authorized executive officers of Monticello, Monticello Bank and their respective subsidiaries;
(ii) all material transactions are recorded as necessary to permit the preparation of financial
statements in conformity with generally accepted accounting principles consistently applied with
respect to institutions such as Monticello, Monticello Bank and their respective subsidiaries or
any other criteria applicable to such financial statements, and to maintain proper accountability
for items therein; (iii) access to the material properties and assets of Monticello, Monticello Bank
and their respective subsidiaries is permitted only in accordance with general or specific
authorization of the Board of Directors and the duly authorized executive officers of Monticello,
Monticello Bank and their respective subsidiaries; and (iv) the recorded accountability for items
is compared with the actual levels at reasonable intervals and appropriate actions taken with
respect to any differences. -

Section 3.27 Proxy Materials. None of the information relating to Monticello or
Monticello Bank to be included in the Proxy Statement which is to be mailed to the shareholders
of Monticello in connection with the solicitation of their approval of this Agreement will, at the




time such Proxy Statement is mailed or at the time of the meeting of shareholders to which such
Proxy Statement relates, be false or misleading with respect to any material fact, or omit to state
any material fact necessary in order to make a statement therein not false or misleading. The
legal responsibility for the contents of such Proxy Statement (other than information supplied by
CapitalSouth concerning CapitalSouth or any CapitalSouth Subsidiary) shall be and remain with
Monticello, Monticello Bank and their respective subsidiaries.

Section 3.28 Deposit Insurance. The deposit accounts of Monticello Bank are insured
by the FDIC in accordance with the provisions of the Federal Deposit Insurance Act (the “Act”).
Monticello Bank has paid all regular premiums and special assessments and filed all reports
required under the Act.

Section 3.29 Intellectual Property. Each of Monticello, Monticello Bank and their
respective subsidiarics owns or possesses valid and binding licenses and other rights to use
without payment all patents, copyrights, trade secrets, trade names, service marks, trademarks,
computer software and other intellectual property used in its businesses. Neither Monticello nor
Monticello Bank has received any notice of conflict with respect thereto that asserts the right of
others.

Section 3.30 Untrue Statements and Omissions. No representation or warranty
contained in Article 3 of this Agreement or in the Schedules contains any untrue statement of a
material fact or omits to state a material fact necessary to make the statements therein, in light of
the circumstances under which they were made, not misleading,

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF CAPITALSOUTH

Except as disclosed in any CapitalSouth disclosure schedule to this Agreement, and
subject to Section 6.8, CapitalSouth hereby represents and warrants to Monticello as follows as
of the date hereof and also on the Effective Time of the Merger (except as otherwise provided):

Section 4.1  Organization and Related Matters of CapitalSouth.

(a)  CapitalSouth is & corporation duly organized, validly existing and in good
standing under the laws of the State of Delaware. CapitalSouth has the corporate power and
authority to own or lease all of its properties and assets and to carry on its business as now
conducted, or as proposed to be conducted pursuant to this Agreement, and CapitalSouth is
licensed or qualified to do business in each jurisdiction in which the nature of the business
conducted by CapitalSouth, or the character or location of the properties and assets owned or
leased by CapitalSouth makes such licensing or qualification necessary, except where the failure
to be so licensed or qualified (or steps necessary to.cure such failure) would not have a Material
Adverse Effect on the Condition of CapitalSouth on a consolidated basis. CapitalSouth is duly
registered as a bank holding company under the Bank Holding Company Act of 1956, as
amended., True and correct copies of the Restated Certificate of Incorporation of CapitalSouth
and the Bylaws of CapitalSouth, each as amended to the date hereof, have been made available
to Monticello.




(b)  CapitalSouth has in effect all federal, state, local and foreign
governmental, regulatory and other authorizations, permits and licenses necessary for it to own
or lease its properties and assets and to carry on its business as now conducted, the absence of
which, either individually or in the aggregate, would have a Material Adverse Effect on the
Condition of CapitalSouth on a consolidated basis.

Section4.2  Organization and Related Matters of CapitalSouth Bank.

(a) CapitalSouth .Bank is a banking corporation duly organized, validly
existing and in good standing under the laws of the State of Alabama. CapitalSouth Bank has the
corporate power and authority to own or lease all of its properties and assets and to carry on its
business as now conducted, or as proposed to be conducted pursuant to this Agreement, and
CapitalSouth Bank is licensed or qualified to do business in each jurisdiction which the nature of
the business conducted or to be conducted by CapitalSouth Bank, or the character or location or
the properties and assets owned or leased by CapitalSouth Bank make such licensing or
qualification necessary, except where the failure to be so licensed or qualified (or steps necessary
to cure such failure) would not have a Material Adverse Effect on the Condition of CapitalSouth
on a consolidated basis. True and correct copies of the Articles of Incorporation and Bylaws of
CapitalSouth Bank, as each may be amended to the date hereof, have been made available to
Monticello. '

) CapitalSouth Bank has in effect all federal, state, local and foreign
governmental, regulatory or other authorizations, permits and licenses necessary for it to own or
lease its propertics and assets and to carry on its business as proposed to be conducted, the
absence of which, either individually or in the aggregate, would have a Material Adverse Effect
on the Condition of CapitalSouth on a consolidated basis.

Section 4.3  Capitalization. As of February 27, 2007, the authorized capital stock of
CapitalSouth consisted of 7,500,000 shares of common stock, par value $1.00 per share,
2,984,243 shares of which are issued and outstanding (exclusive of any such shares held in the
treasury of CapitalSouth as of the date hereof), and 500,000 shares of preferred stock, par value
$0.01 per share, none of which is issued and outstanding as of the date hereof. All issued and
outstanding CapitalSouth Shares have been duly authorized and validly issued, and all such
shares are fully paid and nonassessable.

Section4.4  Authorization. The execution, delivery, and performance of this
Agreement, and the consummation of the transactions contemplated hereby and in any related
agreements, have been duly authorized by the Boards of Directors of CapitalSouth and
CapitalSouth Bank, and except for approval of this Agreement and the transactions contemplated
herein by the stockholders of CapitalSouth, no other corporate proceedings on the part of
CapitalSouth or CapitalSouth Bank are or will be necessary to authorize this Agreement and the
transactions contemplated hereby. This Agreement is the valid and binding obligation of
CapitalSouth and CapitalSouth Bank enforceable against each in accordance with its terms,
¢xcept as such enforceability may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium or similar laws affecting the enforcement of creditors rights
generally and except that the availability of the equitable remedy of specific performance or
injunctive relief is subject to the discretion of the court before which any proceeding may be




brought. Neither the execution, delivery or performance of this Agreement nor the
consummation of the transactions contemplated hereby will (i) violate any provision of the
Restated Certificate of Incorporation or Bylaws of CapitalSouth or the Articles of Incorporation
or Bylaws of CapitalSouth Bank or, (ii) to CapitalSouth’s knowledge and assuming that any
necessary Consents are duly obtained, (A) violate, conflict with, result in a breach of any
provisions of, constitute a default (or an event which, with notice or lapse of time, or both, would
constitute a default) under, result in the termination of, accelerate the performance required by or
result in the creation of any lien, security interest, charge or other encumbrance upon any of the
properties or assets of CapitalSouth or CapitalSouth Bank under, any of the terms, conditions or
provisions of any note, bond, mortgage, indenture, deed of trust, license, permit, lease,
agreement or other instrument or obligation to which CapitalSouth or CapitalSouth Bank is a
party, or by which CapitalSouth or CapitalSouth Bank or any of their respective properties or
assets may be bound or affected, (B) violate any statute, code, ordinance, rule, regulation,
Judgment, order, writ, decree or injunction applicable to CapitalSouth or CapitaiSouth Bank or
any of their respective material properties or assets, except for (X) such conflicts, breaches or
defaults as are set forth in Schedule'4.4, and (Y) with respect to {B) above, such as individually
or in the aggregate will not have a Material Adverse Effect on the Condition of CapitalSouth on
a consolidated basis.

Section 4.5  Financial Statements.

(a) CapitalSouth has made available to Monticello copies of the consolidated
financial statements of CapitalSouth as of and for the years ended December 31, 2005,
December 31, 2004 and December 31, 2003, and CapitalSouth will make available to
Monticello, as soon as practicable following the preparation of additional consolidated financial
statements for each subsequent calendar quarter or year of CapitalSouth, the consolidated
financial statements of Capxta]South as of and for such subsequent calendar quarter or year (such
consolidated financial statements, unl&ss otherwxse indicated, being hereinafter referred to
collectively as the “Financial Statements of CapitalSouth”).

(b)  Each of the Financial Statements of CapitalSouth (including the related
notes) have been or will be prepared in all material respects in accordance with generally
accepted accounting principles, which principles have been or will be consistently applied during
the periods involved, except as otherwise noted therein, and the books and records of
CapitalSouth have been, are being, and will be maintained in all material respects in accordance
with applicable legal and accounting requlrements and reflect only actual transactions. Each of
the Financial Statements of CapitalSouth (1nclud1ng the related notes) fairly presents or will
fairly present the consolidated financial position of CapitalSouth as of the respective dates
thereof and fairly presents or will fairly present the results of operations of CapitalSouth for the
respective periods therein set forth.

(c) Since December 31, 2006, CapitalSouth has not incurred any obligation or
liability (contingent or otherwise) that has or might reasonably be expected to have, individually
or in the aggregate, a Material Adverse Effect on the Condition of CapitalSouth on a
consolidated basis, except obligations and liabilities (i) which are accrued or reserved against in
the Financial Statements of CapitalSouth or reflected in the notes thereto, and (ii) which werc
incurred after December 31, 2006 in the ordinary course of business consistent with past



practices. Since December 31, 2006, and except for the matters described in (i) and (ii) above,
Capital South has not incurred or paid any obligation or liability which would be material to the
Condition of CapitalSouth on a consolidated basis.

Section 4.6  Absence of Certain Changes or Events. Since December 31, 2006, there
has not been any material adverse change in-the Condition of CapitalSouth on a consolidated
basis, and to the knowledge of CapitalSouth, rio fact or condition exists which might reasonably
be expected to cause such a material adverse change in the future.

Section 4.7  Consents and Approvals. Except for (i) the Consents of the Regulatory
Authorities, (ii) approval of this Agreement by the respective shareholders of CapitalSouth and
Monticello, (iii) filing of Articles of Merger with the States of Florida and Delaware, and (iv) as
disclosed in Schedule 4.7, no consents or approvals by, or filings or registrations with, any third
party or any public body, agency or authority are necessary in connection with the execution and

~ delivery by CapitalSouth and CapitalSouth Bank or, to the knowledge of CapitalSouth and

CapitalSouth Bank, by Monticello or Monticello Bank of this Agreement, and the consummation
of the Merger and the other transactions contemplated hereby.

Section4.8  Proxy Materials. None of the information relating solely to CapitalSouth,
CapitalSouth Bank or any CapitalSouth Subsidiary to be included or incorporated by reference in
the Proxy Statement which is to be mailed to the shareholders of Monticello in connection with
the solicitation of their approval of this Agreement will, at the time such Proxy Statement is
mailed or at the time of the meeting of shareholders of Monticello to which such Proxy
Statement relates, be false or misleading with respect to any material fact, or omit to state any
material fact necessary in order to make a statement therein not false or misleading. The legal
responsibility for the contents of the information supplied by CapitalSouth and relating solely to
CapitalSouth, CapitalSouth Bank. o any “CapitalSouth Subs1d1ary which is either included or
incorporated by reference in the Proxy,Statement shall be und remain with CapitalSouth.

Section 4.9  Regulatory, Accounting and Tax Matters. None of CapitalSouth,
CapitalSouth Bank or any of their respective subsidiaries has taken or agreed to take any action
or has any knowledge of any fact or has agreed fo any circumstance that would (i) materially
impede or delay receipt of any Consents of any Regulatory Authorities referred to in this
Agreement including matters relating to the Community Reinvestment Act and protests
thereunder, or (ii) prevent the transactions contemplated by this Agreement from qualifying as a
reorganization within the meaning of Section 368(a) of the Code,

Section 4.10 No Broker's or Finder's Fees. Neither CapitalSouth nor CapitalSouth
Bank or any of their subsidiaries, affiliates or employers has employed any broker or finder or
incurred any liability for any broker’s fees, commissions or finder’s fees in connection with this
Agreement or the consummation of any of the transactions contemplated herein.

Section4.11 Title and Related Matters. CapitalSouth or its Subsidiaries have good
title, and as to owned real property, good and marketable title to all the properties, interests in
properties and assets, real and personal, that are material to the business of CapitalSouth,
reflected in the most recent statement of condition referred to in Section 4.5 hereof, or acquired
after the date of such balance sheet (except properties, interests and Assets sold or otherwise




disposed of since such date, in the ordinary course of business), free and clear of all mortgages,
Liens, pledges, charges or encumbrances except (i) mortgages and other encumbrances referred
to in the notes of such balance sheet, (ii) statutory liens for amounts not yet delinquent or which
are being contested in good faith and (iii) such imperfections of title and easements that do not
render title unmarketable and that are not in the aggregate material to the condition of
CapitalSouth Bank on a consolidated basis.

Section 4.12  Confracts. Neither CapitalSouth nor any of its Subsidiaries is in default in
the performance or observance of any material obligation, agreement, covenant or condition
contained in any contract, indenture, mortgage, loan agreement, note, lease or other instrument to
which it is a party or by which it or its property may be bound except where such violation could
not be reasonably expected to have a Material Adverse Effect on CapitalSouth.

Section 4.13  Legal Proceedings: Btc. None of CapitalSouth, CapitalSouth Bank or any
CapitalSouth subsidiary is a party to any, and there are no pending or, to the knowledge of
CapitalSouth, CapitalSouth Bank and cach CapitalSouth subsidiary, threatened, judicial,
administrative, arbitral or other proceedings, claims, actions, causes of action or governmental
investigations against CapitalSouth or CapitalSouth Bank challenging the validity of the
transactions contemplated by this Agreement and, to the knowledge of CapitalSouth and each
CapitalSouth subsidiary as of the date hereof, there is no proceeding, claim, action or
governmental investigation against CapitalSouth or CapitalSouth Bank; no judgment, decree,
injunction, mle or order of any court, governmental department, commission, agency,
instrumentality or arbitrator is outstanding against CapitalSouth or CapitalSouth Bank which has
had, or is reasonably likely to have, a Material Adverse Effect on the Condition of CapitalSouth
on a consolidated basis; there is no default by CapitalSouth or CapitalSouth Bank under any
material contract or agreement to which Capﬂa]South or CapitalSouth Bank is 2 party; and none
of CapitalSouth or CapitalSouth Bank is a party to any agreement, order or memorandum in
writing by or with any Regulatory Authority restricting the operations of CapitalSouth or
CapitalSouth Bank and none of CapitalSouth or CapitalSouth Bank has been advised by any
Regulatory Authority that any such Regulatory Authority is contemplating issuing or requesting
the issuance of any such other or further order or memorandum in the future.

Section 4.14 Compliance. CapitalSouth and its Subsidiaries, in the conduct of their
businesses, are to the Knowledge of. CapltalSouth in compliance with all federal, state or local
Laws applicable to the conduct of theLr busmesses except where non-comphance could not be
reasonably expected to have a Material Adverse Effect on CapitalSouth.

Section 4,15 SEC Filings.

(8) CapitalSouth has heretofore made available to Monticello copies of
CapitalSouth's: (i) Annual Report on Form 10-K for the fiscal year ended December 31, 2005;
(i1) 2005 Annual Report to Shareholders; (iii) Quarterly Reports on Form 10-Q for the quarters
ended March 31, 2006, June 30, 2006, and September 30, 2006; and (iv) any reports on Form 8-
K, filed by CapitalSouth with the SEC since December 3!, 2005, Since December 31, 2005,
CapitalSouth has timely filed all reports and registration statements and the documents required
to be filed with the SEC under the rules and regulations of the SEC and all such reports and
registration statements or other docunients have complied in all material respects, as of their



respective filing dates and effective dates, as the case may be, with all the applicable
requirements of the Securities Act and the Exchange Act. As of the respective filing and
effective dates, none of such reports or registration statements or other documents contained any
untrue statement of a material fact or omitted to state a material fact required to be stated therein
or necessary in order to' make the statements therein, in light of the circumstances under which
they were made, not misleading. ' '

(b)  The documents to be incorporated by reference into the Registration
Statement, at the time they were filed with the SEC, complied in all material respects with the
requirements of the 1934 Act and Regulations thereunder and when read together and with the
other information in the Registration Statement will not contain an untrue statement of a material
fact or omit to state a material fact required to be stated therein or necessary to make the
statements therein not misleading at the time the Registration Statement becomes effective or at
the time of the Shareholders’ Meeting.

Section4.16 Form S-4. The conditions for use of a registration statement on SEC Form
S-4 set forth in the General Instructions on Form $-4 have been or will be satisfied with respect
to CapitalSouth and the Registration Statement,

Section 4.17 Untrue Statements and Omissions. No representation or warranty
contained in Article 4 of this Agreement or in the Schedules of CapitalSouth or CapitalSouth
Bank contains any untrue statement of a material fact or omits to state a material fact necessary
to make the statements therein, in light of the circumstances under which they were made, not
misleading.

' ARTICLES
COVENANTS AND AGREEMENTS
Section 5.1  Conduct of the Buginess of Monticello and Monticello Subsidiaries.

(a) During the period from the date of this Agreement to the Effective Time
of the Merger, Monticello shall, and shall cause Monticello Bank and the Monticello subsidiaries
to, (i) conduct its business in the usval, regular and ordinary course consistent with past practice
and prudent banking principles, (ii) use commercially reasonable efforts to maintain and preserve
intact its business organization, employees, goodwill with customers and advantageous business
relationships and retain the services of its officers and key employees, (iii) preserve for itself and
CapitalSouth the goodwill of the customers of Monticello, Monticello Bank and their respective
subsidiaries and others with whom business relationships exist, and (iv) except as required by
law or regulation, take no action which would adversely affect or delay the ability of Monticelle
or CapitalSouth to obtain any Consent from any Regulatory Authority or other approvals
required for the consummation of the transactions contemplated hereby or to perform its
covenants and agreements under this Agreement,

) During the period from the date of this Agreement to the Effective Time
of the Merger, except as required by law or regulation, Monticello shall not, and it shall not
permit Monticello Bank or any other Monticello subsidiary, without the prior written consent of
CapitalSouth, to:




(6))] change, delete or add any provision of or to the Certificate or
Articles of Incorporation or Bylaws of Monticello or Monticello Bank;

(ii) change the number of shares of the authorized, issued or
outstanding capital stock of Monticello, including any issuance, purchase, redemption,
split, combination or reclassification thereof, or issue or grant any option, warrant, call,
commitment, subscription, right or agreement to purchase relating to the authorized or
issued capital stock of Monticello;

(iii)  incur any material liabilities or material obligations (other than
deposit liabilities and short-term borrowings in the ordinary course of business), whether
directly or by way of guaranty, including any obligation for borrowed money, or whether
evidenced by any note, bond, debenture, or similar instrument, except in the ordinary
course of business consistent with past practice;

(iv) make any capital expenditures individually in excess of $25,000,
or in the aggregate in excess of $50,000 other than pursuant to binding commitments
existing on December 31, 2006 and disclosed in a Schedule delivered pursuant to Article
5 of this Agreement or in Schedule 5.1(b)(iv) and other than expenditures necessary to
maintain existing assets in good repair,

(v) sell, transfer, convey or otherwise dispose of any real property
(mcludmg “other real estate owned”) or interest therein having a book value in excess of
or in exchange for con31derat10n in excess of $25 000;

(vi) pay any bonuges to any executive officer except pursuant to the
terms of an enforceable wrilten employment agreement or except in the ordinary course
of business consistent with past practice; enter into any new, or amend in any respect any
existing, employment, consulting, non-competition or independent contractor agreement
with any person; alter the terms of any existing incentive bonus or commission plan;
adopt any new or amend in any material respect any existing cmployee benefit plan,
except as may be required by law; grant any general increase in compensatlon to its
employees as a class or to its ofﬁcers except for non-executive officers in the ordinary
course of business consistent' with past practices or except in accordance with the terms
of an enforceable written agreeinent; grant any material increase in fees or other
compensation or in other benefits to any of its directors; or effect any change in any
material respect in retirement benefits to any class of employees or officers, except as
required by law;

(vii) enter into or extend any agreement, lease or license relating to real
property, personal property, data processing or bankcard functions relating to Monticello
or Monticello Bank that involves an aggregate of $10,000 or more;

(viii) acquire ten percent (10%) or more of the assets or equity securities
of any Person or acquire direct or indirect control of any person, other than in connection
with (A) any internal reorganization or consolidation involving existing Monticello
subsidiaries which has been approved in advance in writing by CapitalSouth, (B}
foreclosures in the ordinary course of business, (C) acquisitions of control by Monticello




Bank or any other Monticello subsidiary engaged in banking in a fiduciary capacity or
(D) the creation of any new Monticello subsidiary organized to conduct and continue
activities otherwise permitted by this Agreement;

(ix)  increase or decrease the rate of interest paid on time deposits or on
certificates of deposit, except in a manner and pursuant to policies consistent with
Monticello and Monticello Bank’s past practices;

(x)  take any action that is intended or may reasonably be expected to
result in any of the conditions to the Merger set forth in Articles 7 or 8 not being
satisfied;

(xi)  purchase or'otherwise acquire any investment securities for its own
agcount having an average remaining life to maturity greater than five years, or any assei-
backed security, other than those issued or guaranteed by the Government National
Mortgage Association, the Fannie Mae or Federal Home Loan Mortgage Corporation, or
any Derivative Contract;

(xil) commence any cause of action or proceeding other than in
accordance with past practice or settle any action, claim, arbitration, complaint, criminal
prosecution, demand letter, governmental or other examination or investigation, hearing,
inquiry or other proceeding agamst ‘Monticello, Monticello Bank or any of their
respective subsidiaries for materlal money .damages or restrictions upon any of their
operations;

(xiil) originate or acquire any loans or other extensions of credit in an
amount in individual instances in excess of $100,000 except for originations (A) in
accordance with existing Monticello and Monticello Bank lending policies and approved
by CapitalSouth or CapitalSouth Bank (which approval shall not be unreasonably
withheld), (B) any lending commitments outstanding on the date hereof or (C) of
permanent single family mortgage loans originated for sale under either a commitment
from a credit-worthy third party to purchase or in a manner consistent with institutional
underwriting guidelines;

(xiv) sell or dispose of any assets other than in the ordinary course of
business consistent with past practice; notwithstanding the foregoing, Monticello and
Monticello Bank shall not sell any portfolio mortgage loans without the prior wrilten
approval of CapitalSouth; or

{© Subject to the common equity requirement as provided for in Section
8.12(a) of this Agreement, Monticello may declare, sct aside or pay any dividend or other
distribution with respect to the outstandmg capital stock of Monticello.

Section 5.2 Current Information. During the period from the date of this Agreement
to the Effective Time of the Merger or the time of termination or abandonment of this
Agreement, Monticello will cause one or more of its designated representatives to confer on a
regular and frequent basis with representatives of CapitalSouth and CapitalSouth Bank and to
report the general status of the ongoing operations of Monticello and Monticello Bank.




Monticello will promptly notify CapitalSouth of any material change in the normal course of
business or the operations or the properties of Monticello or Monticello Bank, any governmental
complaints, investigations or hearings (or communications indicating that the same may be
contemplated) affecting Monticello, Monticello Bank or an Monticello subsidiary, the institution
or the threat of material litigation, claims, threats or causes of action involving Monticello or
Monticello Bank, and will keep CapntalSouth fully informed of such events. Monticello will
furnish to CapitalSouth, promptly after the preparation and/or receipt by Monticello and
Monticello Bank thereof, copies of its unaudited monthly and quarterly periodic financial
statements and thrift financial reports for the applicable periods then ended, and such financial
statements and thrift financial reports shall, upon delivery to CapitalSouth, be treated, for
purposes of Section 3.3 hereof, as among the Financial Statements of Monticello, the Financial
Statements of Monticello Bank and the Financial Regulatory Reports of Monticello Bank.

Section 5.3  Access to Properties; Personnel and Records; Systems Integration.

(a) For so long as this Agreement shall remain in effect, Monticello,
Monticello Bank and their respective subsidiaries shall permit CapitalSouth or its agents
commercially reasonable access, during normal business hours, to the properties of Monticello,
Monticello Bank and their respective subsidiaries, and shall disclose and make available
{together with the right to copy) to CapitalSouth and to its interal auditors, loan review officers,
attorneys, accountants and other representatives, all books, papers and records relating to the
assets, stock, properties, operations, obligations and liabilitics of Monticello or Monticello Bank,
including all books of account (including the general ledger), tax records, minute books of
directors’ and sharcholders’ meetings, organizational documents, bylaws, contracts and
agreements, filings with any regulatory agency, examination reports, correspondence with
regulatory or taxing authorities, documents relating to assets, titles, abstracts, appraisals,
consultant’s reports, plans affecting employees, securities transfer records and stockholder lists,
and any other assets, business activitiess or prospects in which CapitalSouth may have a
reasonable interest, and Monticello, Monticello Bank and their respective subsidiaries shall use
commercially reasonable efforts to provide CapitalSouth and its representatives access to the
work papers of Monticello’s, Monticello Bark’s and Monticello subsidiaries’ accountants. For
so long as this Agreement shall remain in effect, Monticello shall permit a CapitalSouth
representative to attend Monticello’ and Monticeilo Bank board meetings. Monticello,
Monticello Bank and their respective subsidiaries shall not be required to provide access to or to
disclose information where such access or disclosure would violate or prejudice the rights of any
customer, would contravene any law, rule, regulation, order or judgment or would violate any
confidentiality agreement; provided that Monticello, Monticello Bank and their respective
subsidiaries shall cooperate with CapitalSouth in seeking to obtain Consents from appropriate
parties under whose rights or authority access is otherwise restricled. The foregoing rights
granted to CapitalSouth shall not, whether or not and regardless of the extent to which the same
are exercised, affect the representations and warranties made in this Agreement by Monticello,
Monticello Bank and their respective subsidiaries.

(b)  All information furnished by the parties hereto pursuant to this Agreement
shall be treated as the sole property of the party providing such information until the
consummation of the Merger contemplated hereby and, if such transaction shall not occur, the
party receiving the information shall return to the party which furnished such information, all



documents or other materials containing, reflecting or referring to such information, shall use its
commercially reasonable efforts to keep confidential all such information, and shall not directly
or indirectly use such information for any competitive or other commercial purposes. The .
obligation to keep such information confidential shall continue for two (2) years from the date
the proposed transactions are abandoned but shall not apply to (1} any information which (A) the
party receiving the information was already in possession of prior to disclosure thereof by the
party furnishing the information, (B) was then available to the public, or (C) became available to
the public through no fault of the party receiving the information; or (2) disclosures pursuant to a
legal requirement or in accordance with an order of a court of competent jurisdiction or
regulatory agency; provided, however, the party which is the subject of any such legal
requirement or order shall use commercially reasonable efforts to give the other party at least ten
(10) business days prior notice thereof. Each party hereto acknowledges and agrees that a breach
of any of their respective obligations under this Section 5.3 would cause the other irreparable
harm for which therc is no adequate remedy at law, and that, accordingly, each is entitled to
injunctive and other equitable relief for the enforcement thereof in addition to damages or any
other relief available at law. Notwithstanding the foregoing, nothing in this Agreement shall
prohibit the disclosure of the tax treatment and tax structure, as those terms are used in Treasury
Regulation 1.6011-4 or the transactions contemplated by this Agreement from and after the date
of the public announcement by the Parties of this Agreement and the Merger.

(] From and after the date.hercof, Monticello shall cause Monticello Bank
and its directors, officers and employces to, and shall make all reasonable efforts to cause
Monticello Bank’s data processing service providers to, cooperate and assist CapitalSouth in
connection with an electronic and systematic conversion of all applicable data regarding
Monticello Bank to CapitalSouth Bank's system of electronic data processing. In furtherance of,
and not in limitation of, the foregoing, Monticello shall cause Monticello Bank to make
reasonable arrangements during normal business hours to permit personnel and representatives
of CapitalSouth Bank to train Monticello Bank employees in CapitalSouth Bank’s system of
electronic data processing.

Section 5.4  Approval of Monticeilo Shareholders. Monticello will take all steps
necessary under applicable laws to call, give notice of, convene and hold a2 meeting of its
sharcholders at such time as may be mutually agreed to by the parties for the purpose of
approving this Apreement and the transactions contemplated hereby and for such other purposes
consistent with the complete performance of this Agreement as may be necessary or desirable.
The Board of Directors of Monticello will recommend to its sharecholders the approval of this
Agreement and the transactions contemplated hereby and Monticello will use commercially
reasonable efforts to obtain the necessary approvals by its sharcholders of this Agreement and
the transactions contemplated hereby

Section 5.5  No Other Bids. Except with respect to this Agreement and the transactions
contemplated hereby, neither Monticello nor any “Affiliate” (as defined below) thereof, nor any
investment banker, attorney, accountant or other representative (collectively, “Representative’)
relained by Monticello, Monticello Bank or any of their respective subsidiaries shall directly or
indirectly initiate, solicit, encourage or otherwise facilitate any inquiries or the making of any
proposal or offer that constitutes, or may reasonably be expected to lead to, any “Takeover
Proposal” (as defined below) by any other party. Except to the extent necessary to comply with




the fiduciary duties of Monticello’s Board of Directors as advised by counsel to such Board of
Directors, neither Monticello nor any Affiliate or Representative thereof shall furnish any non-
public information that it is not legally obligated to furnish or negotiate or enter into any
agreement or contract with respect to any Takeover Proposal, and shall direct and use
commercially reasonable efforts to cause its Affiliates or Representatives not to engage in any of
the foregoing, but Monticello may communicate information about such a Takeover Proposal to
its shareholders if and to the extent it is required to do so in order to comply with its legal
obligations as advised by counsel. Monticello shall promptly notify CapitalSouth orally and in
writing in the event that it receives any inquiry or proposal relating to any such transaction.
Monticello shall immediately cease and cause to be terminated as of the date of this Agreement
any existing activities, discussions or negotiations with any other parties conducted heretoforc
with respect to any of the foregoing. As used in this Section 5.5, an “Affiliate” of a party means
(i) any other party directly or indirectly controlling, controlled by or under common control with
such party, (i) any executive officer, director, partner, employer or direct or indirect beneficial
owner of a 10% or greater equity or voting interest in such party, or (iii} any other party for
which a party described in clause (ii} acts in any such capacity. As used in this Section 5.5,
“Takeover Proposal” shall mean any proposal for a merger or other business combination
involving Monticello, Monticello Bank or any of their respective subsidiaries or for the
acquisition of a significant equity interest in Monticello, Monticello Bank or any of their
respective subsidiaries or for the acquisition of a significant portion of the assets or liabilities of
Monticello, Monticello Bank or any of their respective subsidiaries.

Section 5.6  Maintenance ~of Properties; Certain Remediation and Capital
Improvements. Monticello, Monticello Bank and their respective subsidiaries will maintain their
respective properties and assets in satisfactory condition and repair for the purposes for which
they are intended, ordinary wear and tear excepted.

Section 5.7  Environmental Audits. At the election of CapitalSouth, Monticello will, at
CapitalSouth's expense, with respect to each parcel of .rcal property that Monticello or
Monticello Bank owns, leases or subleases, procure and deliver to CapitalSouth, at least thirty
(30) days prior to the Effective Time of the Merger, an environmental audit, which audit shell be
reasonably acceptable to and shall be conducted by a firm reasonably acceptable to CapitalSouth.

Section 5.8  Title Insurance. At the election of CapitalSouth, Monticello will, at
CapitalSouth's expense, with respect to each parcel of real property that Monticello or
Monticello Bank owns, leases or subleases, procure and deliver to CapitalSouth, at least thirty
(30) days prior to the Effective Time of the Merger, & commitment to issue owner’s and
leasehold title insurance in such amounts and by such insurance company reasonably acceptable
to CapitalSouth, which policy shall be free of all material exceptions to CapitalSouth’s
reasonable satisfaction.

Section 5.9  Surveys. At the election of CapitalSouth, with respect to each parcel of
real property as to which a title insurance policy is to be procured pursuant to Section 5.8 hereof,
Monticello will, at CapitalSouth's expense; ‘procure and deliver to CapitalSouth at least thirty
(30) days prior to the Effective Time of the Merger, a survey of such real property, which survey
shall be reasonably acceptable to and shall be prepared by a licensed surveyor reasonably
acceptable to CapitalSouth, disclosing the locations of all improvements, easements, sidewalks,



roadways, utility lines and other matters customarily shown on such surveys and showing access
affirmatively to public streets and roads and providing the legal description of the property in a
form suitable for recording and insuring the title thereof (the “Survey”). The Survey shall not
disclose any survey defect or encroachment from or onto such real property that has not been
cured or insured over prior to the Effective Time of the Merger.

Section 5.10 Consents to Assign and Use Leased Premises. With respect to the leases
disclosed in Schedule 3.14(a), Monticello will, or shall cause Monticello Bank and each
applicable subsidiary of Monticello and Monticello Bank to, obtain all Consents necessary or
appropriate to transfer and assign all right, title and interest of Monticello, Monticello Bank and
their respective subsidiaries to CapitalSouth Bank and to permit the use and operation of the
leased premises by CapitalSouth Bank as of the Effective Time of the Merger.

Scction 5.11 Compliance Matters.  Prior to the Effective Time of the Merger,
Monticello shall take, or cause to be taken, all steps reasonably requested by CapitalSouth to
cure any deficiencies in regulatory compliance by Monticello or Monticello Bank which if not
cured would likely have a Material Adverse Effect on Monticello or Monticello Bank; provided,
however, neither CapitalSouth nor CapitalSouth Bank shall be responsible for discovering or
have any obligation to disclose the existence of such defects to Monticello nor shall CapitalSouth
or CapitalSouth Bank have any liability resulting from such deficiencies or attempts to cure
them,

Section 5.12 Conforming_Accounting _and Reserve_Policies. At the request of
CapitalSouth, Monticello shall immediately prior to Closing establish and take such reserves and
accruals as CapitalSouth reasonably shall request to conform Monticello Bank’s lean, accrual,
reserve and other accounting policies to the policies of CapitalSouth Bank, provided, however,
such requested conforming adjustment shall not be taken into account as having or contributing
to a Material Adverse Effect on Monticello.

Section 5.13 Bank Merger Agreement.  CapitaiSouth, at its sole discretion, may require
Monticello, prior to the Effective Time of the Merger, to execute and deliver the Bank Merger
Agreement substantially in the form annexed hereto as Exhibit 5.13, In the event that
CapitalSouth elects to require Monticello to execute and deliver the Bank Merger Agreement,
Monticello agrees that it shall cause the Board of Directors of Monticello Bank to approve such
Bank Merger Agreement and Monticello shall vote by action by written consent or as otherwise
required the shares of capital stock of Monticello Bank held by Monticello in favor of such Bank
Merger Agreement and the transactions contemplated thereby.

Section 5,14  Affiliates. Monticello shall use commercially reasonable efforts to cause
all persons who are “affiliates” of Monticello for purposes of Rule 145 under the Securities Act
to deliver to CapitalSouth promptly following execution of this Agreement a written agreement
in a form substantially similar to Exhibit 5.14, providing that such person will not dispose of
CapitalSouth Shares received in the Merger, except in compliance with applicable provisions of
the Securities Act and the rules and regulations promulgated thereunder, and in any event shall
use commercially reasonable efforts to cause such affiliates to deliver to CapitalSouth such
written agreement prior to the Closing Date.




Section 5.15 Certain Agreements. Contemporaneously with the execution and delivery
of this Agreement, Monticello and Monticello Bank shall cause Mr. Bowen, William Marsh,
Byron McDaniel, Tony Mooney, Fred Alem, Thaddeus Moseley, W. Robinson Frazier, John
Gamble, Larry James and Jamie Myers to execute a Lock-Up Agreement in a form substantially
similar to Exhibit 5.15-A and cause William Marsh and Mark Healy to agree in writing to
execute an Employment and Non-Competition Agreement in a form substantially similar to
Exhibit 5.15-B. Mr. Bowen agrees with CapitalSouth to enter into a non-competition agreement
in a form substantially similar to Exhibit 5,15-C.

Section 5.16 Publicity. Except as otherwise required by law, so long as this Agreement
is in effect, neither CapitalSouth nor Monticello shall, or shall permit any of their respective
subsidiaries or Affiliates to, issue or cause the publication of any press release or other public
announcement with respect to, or otherwise make any public statement conceming, the.
transactions contemplated by this Agreement without the consent of the other party, which
consent shall not be unreasonably withheld, In the event such press release, public statement or
public announcement is required by law, the announcing party will give the other party advance
notice of such and provide a copy of the proposed release, statement or announcement to the
other party. Monticello acknowledges that CapitalSouth, as a reporting company under the
Securitics Exchange Act of 1934, as amended (the “Exchange Ac ", has various disclosure
obligations.

Section 5.17 Certification of Claims. Immediately prior to the Effective Time of the
Merger, Monticello shall deliver a certificate to CapitalSouth regarding any pending or
threatened claim under the directors and officers’ insurance policy or the fidelity bond coverage
of Monticello or Monticello Bank,

Section 5.18 Mr. Bowen's Covenants . Mr. Bowen represents, warrants, covenants and
agrees as follows:

(a) Except as set forth on Schedule 5.18(a}, Mr. Bowen, as of the date hereof
and as of all times through the Effective Time of the Merger is the owner of 1,384 Monticello
Shares, each of which is fully paid and non-assessable and each is free and clear of all clalms,
liens and encumbrances,

(b)  Mr. Bowen, except pursuant to this Agreement, will not transfer or
hypothecate, any Monticello Shares.

- ARTICLE 6
ADDITIONAL COVENANTS AND AGREEMENTS

Section 6.1  Commercially Reasonable Efforts: Cooperation. Subject to the terms and

conditions herein provided, each of the parties hereto agrees to use commercially reasonable
efforts promptly to take, or cause to be taken, all actions and to do, or cause to be done, all things
necessary, proper or advisable under applicable laws and regulations, or otherwise, including
attempting to obtain all necessary Consents, to consummate and make effective, as soon as
practicable, the transactions contemplated by this Agreement.




Section 6.2  Regulatory Matters.

(a) As promptly as practicable following the execution and delivery of this
Agreement, CapitalSouth and Monticello shall cause to be prepared and filed all required
applications and filings with the Regulatory Authorities which are necessary or contemplated for
the obtaining of the Consents of the Regulatory Authorities or consummation of the Merger.
Such applications and filings shall be in such form as may be prescribed by the respective
government agencies and shall contain such information as they may require. The parties hercto
will cooperate with each other and use commercially reasonable efforts to prepare and execute
all necessary documentation, to effect all necessary or contemplated filings and to obtain all
necessary or contemplated permits, consents, approvals, rulings and authorizations of
government agencies and third parties which are necessary or contemplated to consummate the
transactions contemplated by this Agreement, including, without limitation, those required or
contemmplated from the Regulatory Authorities, and the shareholders of Monticello. Each of the
parties shall have the right to review and approve in advance, which approval shall not be
unreasonably withheld, any filing made with, or written material submitted o, any govermnent
agencies in connection with the transactions contemplated by this Agreement.

(b)  Each party hereto will furnish the other party with all information
concerning itself, its Subsidiaries, directors, trustees, officers, shareholders and depositors, as
applicable, and such other matters as may be necessary or advisable in connection with any
statement or application made by or on behalf of any such party to any governmental body in
connection with the transactions, applications or filings contemplated by this Agreement. Upon
request, the parties hereto will promptly furnish each other with copies of written
communications received by them or their respective Subsidiaries from, or delivered by any of
the foregoing to, any governmental body in respect of the transactions contemplated hereby.

Section 6.3  Employment and Emgloyee Benefits Matters.

(a)  CapitalSouth shall employ, or cause CapitalSouth Bank to employ,
William Marsh and Mark Healy pursuant to separate employment agreements in the form
mutually agreed by such individual and CapitalSouth. Excluding those two individuals, the
parties acknowledge that nothing in this Agreement shall be construed as constituting an
employment agreement between CapitalSouth or any of its affiliates and any officer or employee
of Monticello, Monticello Bank or any of their respective subsidiaries or an obligation on the
part of CapitalSouth or any of its affiliates to employ any such officers or employees.

(b) The parties agree that, following the Effective Time of the Merger, steps
shall be taken to terminate al! employee benefit plans of Monticello, Monticeilo Bank or any of
their respective subsidiaries immediately prior to, at or as soon as administratively feasible
following the Effective Time of the Merger, provided that the conditions of this subsection (b)
and of paragraphs (i)-(ii) below are then met and provided further that all employees of
Monticello, Monticello Bank or any of their respective subsidiariecs who were participating
immediately prior to the Merger in such employee benefit plans of Monticello, Monticello Bank
or any of their respective subsidiaries for which CapitalSouth maintains a corresponding plan
shall commence participation in CapitalSouth’s corresponding plan upon the later of the
Effective Time of the Merger or the date of termination of coverage under the Employee Benefit




Plans of Monticello, Monticello Bank or any of their respective subsidiaries without any gap or
interruption in coverage (including any gap affecting any of Monticello employee’s dependents),
whether a gap in time of coverage or in waiting or elimination periods. Except as otherwise
specifically provided below, CapitalSouth agrees that the officers and employees of Monticello,
Monticello Bank or any of their respective subsidiaries who CapitalSouth or its subsidiaries
employ shall be eligible to participate’ in CapitalSouth’s..employee benefit plans, including
welfare and fringe benefit plans, sick leave, vacation, holiday pay and similar payroll practices,
on the same basis as and subject to the same conditions as are applicable to any newly-hired
employee of CapitalSouth; provided, however, that:

§)) with respect to each CapitalSouth health plan, CapitalSouth shall
credit each such employee for eligible expenses incurred by such employee and his or her
dependents (if applicable) under the group medical insurance plan of Monticello,
Monticello Bank or any of their respective subsidiaries during the current calendar year
for purposes of satisfying the deductible provisions under CapitalSouth’s plan for such
current year, and CapitalSouth shall waive all waiting periods under said plans for pre-
existing conditions; and

(i)  credit for each such employee’s past service with Meonticello,

- Monticello Bank or any of their respective subsidiaries prior to the Bffective Time of the

‘Merger (“Past Service Credit”) shall be given by CapitalSouth to employees for purposes
of:

(A) determining vacation, severance, sick leave and other leave
‘benefits and accruals, in accordance with the established
policies of CapitalSouth;

(B) establishing eligibility for participation in and vesting under
CapitalSouth’s welfare and fringe benefit plans, and for
purposes of determining the scheduling of vacations and
other determinations which are made based on length of
service; and

(C) subject to applicable law, determining eligibility to
participate in, and vesting in accrued benefits under the
Cap1talSouth Bancorp 401(k) plan.

Section 6.4  Repistration Statement.  Within sixty (60) days of the date of this
Agreement, CapitalSouth shall cause the Registration Statement to be filed and shall use
commercially reasonable efforts to cause such Registration Statement to be declared effective
under the Securities Act, which Registration Stalement, at the time it becomes effective, and at
the Effective Time of the Merger, shall in all material respects conform to the requirements of
the Securities Act and the general rules and regulations of the SEC promulgated thercunder. The
Registration Statement shall include the form of Proxy Statement for the meetings of each of
Monticello’s and CapitalSouth's respective shareholders to be held for the purpose of having
such shareholders vote upon the approval of this Agreement, Monticello, Monticello Bank and
their respective subsidiaries will furnish to CapitalSouth the information required to be included




in, or otherwise necessary or appropriate for the preparation of, the Registration Statement with
respect to its business and affairs before it is filed with the SEC and again before any
amendments are filed and before the Proxy Statement is mailed to Monticello shareholders.
CapitalSouth shall take all actions required to qualify or obtain exemptions from such
qualifications for the CapitalSouth Shares to be issued in connection with the transactions
contemplated by this Agreement under applicable state blue sky securities laws, as appropriate.

Section 6.5  Market Stand-Off Agreement. Mr. Bowen agrees that he shall not, to the
extent requested by CapitalSouth or an underwriter of securities of CapitalSouth, scll or
otherwise transfer or dispose of any CapitalSouth Shares then owned by him (other than to
donees or partners of such shareholders who agree to be similarly bound) for up to one hundred
eighty (180) days following the effective date of any registration statement of CapitalSouth filed
under the Securities Act. If requested by CapitalSouth, Mr. Bowen shall enter into an agreement,
in form and content satisfactory to CapitalSouth, to such effect,

Section 6.6  Indemnification.

(a) Subject to the conditions set forth in the succeeding paragraphs, for a
period commencing at the Effective Time of the Merger and continuing for six years after the
Effective Time of the Merger, CapitalSouth shall, or shall cause CapitalSouth Bank to,
indemnify, defend and hold harmless each director and officer of Monticello or Monticello Bank
(each being an “Indemnified Party”) against all liabilities or litigation arising out of actions or
omissions occurring upon or prior to the Effective Time of the Merger (including without
limitation the fransactions contemplated by this Agreement) to the maximum extent permitted
under the Florida Business Corporation Act but subject to the limitations contained in 12 U.S.C.
§1828(k), 12 C.F.R. Part 359 of the FDIC regulations and 12 C.F.R. §545.121 and except for any
changes which may be required to conform with changes in applicable law and any changes
which do not affect the application of such provisions to acts or omissions of such individuals
prior to the Effective Time of the Merger,

{b)  CapitalSouth shall use commercially reasonable efforts, at a cost not in
excess of its current cost to Monticello, to cause individuals serving as directors and officers of
any Monticello on the Closing Date to be covered by “tail” coverage on Monticello’s existing
directors’ and officers’ insurance policies with 'a claims period of at least two years from the
Effective Time of the Merger with respect to directors and officers’ liability insurance in an
amount and scope comparable to Monticello's existing policies for claims arising from facts or
events that occurred on or prior to the Effective Time of the Merger.

(c) Any Indemnified Party wishing to claim indemnification under this, upon
learning of any such liability or litigation, shall promptly notify CapitalSouth thereof. In the
event of any such litigation which is subject to indemnification under Section 6.6(a)
(A) CapitalSouth or CapitalSouth Bank shall have the right to assume the defense thereof with
counsel reasonably acceptable to such Indemnified Party and, upon assumption of such defense,
CapitalSouth shall not be liable to such Indemnified Parties for any legal expenses of other
counsel or any other expenses subsequently incurred by such Indemnified Parties in connection
with the defense thereof, except that if CapitalSouth or CapitalSouth Bank elects not to assume
such defense or counsel for the Indemnificd Parties advises that there are substantive issues




which raise conflicts of interest between CapitalSouth and the Indemnified Parties, the
Indemnified Parties may retain counsel satisfactory to them and CapitalSouth, and CapitalSouth
shall pay all reasonable fees and expenses of such counsel for the Indemnified Parties promptly
as statements therefor are received; provided, that CapitalSouth shall be obligated pursuant to
this subsection to pay for only one firm of counsel for all Indemnified Parties in any jurisdiction,
(B) the Indemnified Parties will cooperate in the defense of any such Litigation, and
(C) CapitalSouth shall not be liable for any settlement effected without its prior consent (which
consent shall not be unreasonably withheld or delayed).

(d) Monticello hereby represents and warrants to CapitalSouth that it has no
Knowledgc of any claim, pending or threatened, or of any facts or circumstances that could give
rise to any obligation by CapitalSouth to prowdc the indemnification required by this
Section 6.6. .

()  In the event the Surviving Corporation or CapitalSouth Bank, or any of
their respective successors or assigns transfers all or substantially all of its respective propertics
and assets to any person, then, and in each such case, proper provision shall be made so that the
successors and assigns of the Surviving Corporation or CapitalSouth Bank, as the case may be,
shall succeed to or otherwise be bound by the obligations set forth in this Section 6.6.

Section 6,7 No_Control of Monticello by CapitalSouth., Notwithstanding any other
provision hereof, until the Effective Time, the authority to operate the Monticello and Monticello
Bank and cstablish and implement the business policies of Monticello and Monticello Bank shall
continue to reside solely in Monticello’s and Bank’s ofﬁccrs and boards of directors.

Section 6.8  Exclusive Remedies. In the event of a breach by Monticello of the
representations and warranties made in Article 3 or in the event of a breach by CapitalSouth of
the representations and warranties made in Article 4, which in either case is not a knowing or
willful breach, the sole and exclusive remedy of the aggrieved party shall be to invoke such
breach or breaches as a failure to satisfy the condition set forth in Section 8.1 or Section 9.1, as
the case may be, under the standards provided in such condition.

ARTICLE7
MUTUAL CONDITIONS TO CLOSING

The obligations of CapitalSouth, on the one hand, and Monticello, on the other hand, to
consummate the transactions provided for herein shall be subject to the satisfaction of the
following conditions, unless waived as hercinafter provided for:

Section 7.1  Shareholder Approval; Amendment of Monticello Articles. The Merger
shall have been approved by the requisite vote of the shareholders of Monticello and the

stockholders of CapitalSouth,

Section 7.2  Regulatory Approvals. All necessary Consents of the Regulatory
Authorities shall have been obtained and all notice and waiting periods required by law to pass
afler receipt of such Consents shall have passed, and all conditions to consummation of the
Merger set forth in such Consents shall have been satisfied.




Section 7.3 Litigation. There shall be no actual or threatened causes of action,
investigations or proceedings (i) challenging the validity or legality of this Agreement or the
consummation of the transactions contemplated by this Agreement, (ii) secking damages in
connection with the transactions contemplated by this Agreement, or (iii) seeking to restrain or
invalidate the transactions contemplated by this Agreement, which, in the case of (i) through
(iii), and in the reasonable judgment of CapitalSouth, based upon advice of counsel, would have
a Material Adverse Effect with respect to the interests of CapitalSouth or Monticello, as the case
may be.

Section 7.4  Proxy Statement and Registration Statement. The Registration Statement
shall have been declared effective by the SEC, no ‘stop order suspending the effectiveness of the
Registration Statement shail have been issued, no action, suit, proceeding or investigation by the
SEC to suspend the effectiveness of the Registration Statement shall have been initiated, and
CapitalSouth shall have received all state securities laws, or “blue sky” permits or other
authorizations, or confirmations as.to the availability of exemptions from registration
requirements, as may be necessary to issue the CapitalSouth Shares pursuant to the terms of this
Agreement.

ARTICLE 8
CONDITIONS TO THE OBLIGATIONS OF CAPITALSOUTH

The obligations of CapitalSouth to consummate the Merger are subject to the fulfillment
of each of the following conditions, unless waived as hereinafier provided for:

Section 8.1  Representations and Warranties. The representations and warranties of
Monticello, Monticello Bank and Mr. Bowen set forth herein shall be true and correct at and as
of the date hereof and at and as of the Effective Time of the Merger, as if made at and as of such
time (except to the extent expressly made as of an earlier date, in which case as of such date),
provided that no representation or warranty of Monticello, Monticello Bank or Mr. Bowen shall
be deemed untrue or incorrect for purposes hereunder as a consequence of the existence of any
fact, event or circumstance inconsistent with such rcpresentatjon or warranty, unless, (i) such
fact, event or circumstance was actually known to-senior executive officers of Monticello or
Monticello Bank or Mr. Bowen or was the result of an intentional act of Monticello, Monticello
Bank or Mr. Bowen or (ii) such fact, event or circumstance, individually or taken together with
all other facts, events or circumstances inconsistent with any representation or warranty of
Monticello or Monticello Bank, has had or would reasonably be expected to result in a Material
Adverse Effect on Monticello or Monticello Bank, disregarding for these purposes (x) any
qualification or exception for, or reference to, materiality in any such representation or warranty
or (y) any use of the terms “material,” “materially,” “in all material respects,” “Material Adverse
Change,” “Material Adverse Effect” or similar terms or phrases in any such representation or
warranty, and CapitalSouth shall have received a certificate, dated the Closing Date, signed on
behalf of Monticello and Monticello Bank by the Chief Executive Officer and the Chief
Financial Officer of Monticello and Monticello Bank and by Mr. Bowen, to such effect.

Section 8.2  Performance of Obligations. Each of Monticello, Monticello Bank and
Mr. Bowen shall have performed all covenants, obligations and agreements required to be
performed by it or him under this Agreement prior to the Effective Time of the Merger.




Section 8.3  Certificate Representing Satisfaction of Conditions. Monticello and
Monticello Bank shall have delivered to CapitalSouth and CapitalSouth Bank a certificate of the

Chief Executive Officer of Monticello and Monticello Bank dated as of the Closing Date as to
his Knowledge of the satisfaction of the matters described in Section 8.1 and Section 8.2, and
such certificate shall be deemed to constitute additional representations, warranties, covenants,
and agreements of Monticello under Article 3. For purposes of this Agreement, the term
“Knowledge” shall mean the knowledge of a person after reasonable inquiry into the matters for
which such person has knowledge.

Section 8.4  Absence of Adverse Facts. There shall have been no determination by
CapitalSouth that any fact, event or condition exists or has occurred that, in the judgment of
CapitalSouth, (a} would have a Material Adverse Effect on, or which may be foreseen to have a
Material Adverse Effect on, the Condition of Monticello or Monticello Bank on a consolidated
basis or the consummation of the transactions contemplated by this Agreement; or (b) would
render the Merger or the other transactions contemplated by this Agreement impractical because
of any state of war, national emergency, banking moratorium or general suspension of trading on
NASDAQ, the New York Stock Exchange, Inc. or other national securities exchange.

Section 8.5  Opinion of Counsel. CapitalSouth shall have received an opinion of
counsel from Miller, Hamilton, Snider & Odom, L.L.C. or other counse! to Monticello and
Monticello Bank acceptable to CapitalSouth in substantially the form set forth in Exhibit 8.5.

Section 8.6  Consents Under Agreements.  Monticello and Monticello Bank shall have
obtained the consent or approval of each Person (other than the Consents of the Regulatory
Authoritics) whose consent or approval shall be required in order to permit the succession by the
Surviving Corporation to any obligation, right or interest of Menticello and Monticello Bank
under any loan or credit agreement, note, mortgage, indenture, lease, license, or other agresment
or instrument, except those for which failure to obtain such consents and approvals would not in
the opinion of CapitalSouth, individually or in the aggregate, have a Material Adverse Effect on
the Surviving Corporation or upon the consummation of the transactions contemplated by this
Agreement,

Section 8.7  Consents Relating to Leaéed:' Real Property. Monticello shall have
delivered evidence that cach Consent described in Section 3.14(b) shall have been obtained by

Moenticello, Monticello Bank and any of their respective subsidiaries, as appropriate,

Section 8.8  Material Condition. There shall not be any action taken, or any statute,
rule, regulation or order enacted, entered, enforced or deemed applicable to the Merger by any
Regulatory Authority which, in connection with the grant of any Consent by any Regulatory
Authority, imposes, in the judgment of CapitalSouth, any material adverse requirement upon
CapitalSouth or any CapitalSouth Subsidiary, including, without limitation, any requirement that
CapitalSouth sell or dispose of any significant amount of the assets of Monticello, Monticello
Bank and their respective subsidiaries, or any other CapitalSouth Subsidiary, provided that,
except for any such requirement relating to the above-described sale or disposition of any
significant assets of Monticello or any CapitalSouth Subsidiary, no such term or condition
imposed by any Regulatory Authority in connection with the grant of any Consent by any
Regulatory Authority shall be deemed to be a material adverse requirement unless it materially




differs from terms and conditions customarily imposed by any such entity in connection with the
acquisition of banks, savings associations and bank and savings association holding companies
under similar circumstances.

Section 8.9  [Reserved]

Section 8.10  Outstanding Shares of Monticello. The total number of Monticello Shares
outstanding as of the Effective Time of the Merger shall not exceed 2,880 shares in the
aggregate. '

Section 8.11 Increase in Borrowing. Except as disclosed on Schedule 8.11, as of the
date of any Financial Statement of Monticello, any Financial Statement of Monticello Bank or
any Financial Regulatory Report of Monticello Bank subsequent to the execution of this
Agreement, including the date of the Financial Statements of Monticello, the Financial
Statements of Monticello Bank and the Financial Regulatory Report of Monticello Bank that
immediately precede the Effective Time of the Merger, there shall not have been any material
increase in the loan agreements, notes or borrowing arrangements described in (i) through (iii) of
Section 3.5 and in Schedule 3.5.

Section 8.12 Financial Condition of Monticello. As of immediately prior to the
Effective Time of the Merger the following conditions shall be met (all calculated in accordance
with GAAP):

(a) Monticello on a consolidated basis shall have common equity in excess of
$20,500,000; provided that, (i} the reasonable costs and expenses of professionals and third
parties incurred by Monticello directly in connection with the transactions contemplated
hereunder, including without limitation, McKinnon & Company and counsel and accountants 1o
Monticello, to the extent that such does not exceed the sum of (A) $200,000 plus (B) the fee
owed to McKinnon & Company, which is equal to one percent (1%) of the Total Merger Value,
and (ii} costs and cxpenses of third parties incurred by Monticello or Monticello Bank in
connection with complying in its discretion with requests of CapitalSouth, the costs of which
have been specifically approved in writing by CapitalSouth, shall not be deemed to reduce to
Monticello’s common equity, and the Chief Executive Officer and the Chief Financial Officer of
Monticello and Monticello Bank shall have certified to CapitalSouth that all costs and expenses
incutred in connection with the transaction contemplated hereunder have been paid or reserved
for on the books of Monticello;

(b) Monticello on a consolidated basis shall have a reserve for loan losses at
least equal to the greater of 1.22% of gross loans (excluding loans held for sale) or $2,400,000;

() Monticello on a consolidated basis shall perform and record a mark to
market valuation on mortgage loans held for sale and related hedge positions;

(d)  Monticello on a consclidated basis shall have a reserve for any escrow
advances on portfolio loans where the loan is over sixty (60) days delinquent; and

(e Monticello on a consolidated basis shall have a reserve for repurchased
loans in an amount equal to or in excess of $300,000,




- ARTICLE 9
CONDITIONS TO OBLIGATIONS OF MONTICELLO

The obligation of Monticello to consummate the Merger as contemplated herein is
subject to each of the following conditions, unless waived as hereinafter provided for:

Section 9.1  Representations and Warranties. The representations and warranties of
CapitalSouth and CapitalSouth Bank set forth herein shall be true and correct at and as of the
date hereof and at and as of the Effective Time of the Merger, as if made at and as of such time
(except to the extent expressly made as of an earlier date, in which case as of such date),
provided that no representation or warranty of CapitalSouth and CapitaiSouth Bank shall be
deemed untrue or incorrect for purposes hereunder as a consequence of the existence of any fact,
event or circumstance inconsistent with such representation or warranty, unless, (i) such fact,
event or circumstance was actually known to senior executive officers of CapitalSouth or
CapitalSouth Bank or was the result of an intentional act of CapitalSouth and CapitalSouth Bank
or {ii) such fact, event or circumstance, individually or taken together with all other facts, events
or circumstances inconsistent with any representation or warranty of CapitalSouth or
CapitalSouth Bank, has had or would reasonably be expected to result in a Material Adverse
Effect on CapitalSouth or CapitalSouth Bank, disregarding for these purposes (x) any
qualification or exception for, or reference to, materiality in any such representation or warranty
or (y) any use of the terms “material,” “materially,” “in all material respects,” “Material Adverse
Change,” “Material Adverse Effect” or similar terms or phrases in any such representation or
warranty, and CapitalSouth shall have received a certificate, dated the Closing Date, signed on
behalf of CapitalSouth and CapitalSouth Bank by the Chief Executive Officer and the Chief
Financial Officer of CapitalSouth and CapitalSouth Bank, to such effect.

Section 9.2  Performance of Obligations. CapitalSouth and CapitalSouth Bank shall
have performed all covenants, obligations and agreements required to be performed by them and
under this Agreement prior to the Effective Time of the Merger.

Section 9.3  Certificate Representing Satisfaction of Conditions. CapitalSouth and
CapitalSouth Bank shall have delivered to-Monticello and Monticello Bank a certificate of the
Chief Executive Officer of CapitalSouth and CapitalSouth Bank dated as of the Effective Time
of the Merger as to his Knowledge of the satisfaction of the matters described in Section 9.1 and
Section 9.2, and such certificate shall be deemed to constitute additional representations,
warranties, covenants, and agreements of CapitalSouth and CapitalSouth Bank under Article 4 of
this Agreement,

Section 9.4  Absence of Adverse Facts. There shall have been no determination by
Monticello that any fact, event or condition exists or has occurred that, in the judgment of
Monticello, (a) would have a Material Adverse Effect on, or which may be foreseen to have a
Material Adverse Effect on, the Condition of CapitalSouth on a consolidated basis or the
consummation of the transactions contemplated by this Agreement, or (b) would render the
Merger or the other transactions contemplated by this Agreement impractical because of any
state of war, national emergency, banking moratorium, or a general suspension of trading on
NASDAQ, the New York Stock Exchange, Inc. or other nationa} securities exchange,




Section 9.5  Consents Under Agreements. CapitalSouth and CapitalSouth Bank shall
have obtained the consent or approval of each Person (other than the Consents of Regulatory
Authorities) whose consent or approval shall be required in connection with the transactions
contemplated hereby under any loan or credit agreement, note, mortgage, indenture, lease,
license or other agreement or instrument, except those for which failure to obtain such consents
. and approvals would not, in the judgment of Monticello, individually or in the aggregate, have a
Material Adverse Effect upon the COnsummatlon of the transactions contemplated hereby.

- Section9.6  Qpinion_of Counseél.” Monticello shall have received the opinion of
Bradley Arant Rose & White LLP, counsel to CapitalSouth and CapitalSouth Bank, dated the
Effective Time of the Merger, to the effect set forth in Exhibit 9.6.

Section 9.7  CapitalSouth Shares. The CapitalSouth Shares to be issued in connection
herewith shall be duly authorized and validly issued and, fully paid and nonassessable, issued
free of preemptive rights and free and clear of all liens and encumbrances created by or through
CapitalSouth, and shall have been approved for listing on NASDAQ or other national securities
exchange.

Section 9.8  Fairness Opinion. Prior to the Monticello Meeting, Monticello shall have
received an opinion from McKinnon & Company, in a form reasonably acceptable to Monticello,
stating that the consideration to be delivered to the Monticello shareholders in the Merger is fair
to such shareholders from a financial point of view (the “Fairness Opinion™), and such Fairness
Opinion shall not have been withdrawn prior to the Closing.

ARTICLE 10
TERMINATION, WAIVER AND AMENDMENT

Section 10.1 Termination. This Agreement may be terminated and the Merger
abandoned at any time prior to the Effective Time of the Merger:

(a) by the mutual consent in writing of the Board of Directors of CapitalSouth
and Monticello;

(b) by the Board of Directors of CapitalSouth or Monticello if the Merger
shall not have occurred on or prior to October 31, 2007, provided that the failure to consummate
the Merger on or before such date is not caused by any breach of any of the representations,
warranties, covenants or other agreements contained herein by the party electing to terminate
pursuant to this Section 10.1(b);

(c) by the Board of Directors of CapitalSouth or Monticello (provided that the
terminating party is not then in breach of any representation or warranty contained in this
Agreement under the applicable standard set forth in Section 8.1 in the case of Monticello and
Section 9.1 in the case of CapitalSouth or.in breach of any covenant or agreement contained in
this Agreement) in the event of an inaccuracy of any representation or warranty of the other party
contained in this Agreement which cannot be or has not been cured within thirty (30) days after
the giving of written notice to the breaching party of such inaccuracy and which inaccuracy
would provide the terminating party the ability-to refuse to consummate the Merger under the




applicable standard set forth in Section 8.1 in the case of Monticello and Section 9.1 in the case
of CapitalSouth; '

(d) by the Board of Directors of CapitalSouth or Monticello (provided that the
terminating party is not then in breach of any representation or warranty contained in this
Agreement under the applicable standard set forth in Section 8.1 in the case of Monticello and
Section 9.1 in the case of CapitalSouth or in breach of any covenant or other agreement
contained in this Agreement) in the event of a material breach by the other party of any covenant
or agreement contained in this Agreement which cannot be or has not been cured within thirty
(30) days after the giving of written notice to the breaching party of such breach;

(e} by the Board of Directors of CapitalSouth or Monticello in the event (i)
any Consent of any Regulatory Authority required for consummation of the Merger and the other
transactions contemplated hereby shall have been denied by final nonappealable action of such
authority or if any action taken by such authority is not appealed within the time limit for appeal,
or (ii) the shareholders of Monticello or CapitalSouth fail to vote their approval of this
Agreement and the Merger and the transactions contemplated hereby as required by applicable
law at Monticello’s shareholders’ meeting or CapitalSouth’s shareholder meeting, respectively,
where the transactions were presented to such shareholders for approval and voted upon;

4] by the Board of Directors of CapitalSouth or Monticello (provided that the
terminating party is not then in breach of any representation or warranty contained in this
Agreement under the applicable standard set forth in Section 8.1 in this case of Monticello and
Section 9.1 in the case of CapitalSouth or in breach of any covenant or agreement contained in
this Agreement) in the cvent that any of the conditions precedent to the obligations of such party
to consummate the Merger (other than as contemplated by Section 10.1(e)) cannot be satisfied or
fulfilled by the date specificd in Section 10.1(b) as the date after which such party may terminate
this Agreement; or '

(g) by the Board of Directors of CapitalSouth if holders of more than five
percent (5%) of the issued and outstanding Monticello Shares (i) vote against the Merger at a
meeting of the shareholders of Monticello at which the Merger is to be considered, and (ii)
provide written notice to Monticello before the vote is taken that, if the Merger is effectuated,
such shareholders intend to exercise their dissenters’ rights pursuant to Section 2.4 hereof.

Section 10.2 Effect of Termination; Tenﬁinatioh Fee.

(a) In the event of the iermination and abandonment of this Agreement
pursuant to Section 10.1, the Agreement shal} terminate and have no effect, except as otherwise
provided herein and except that the provisions of this Section 10.2, Section 10.5 and Article 11
shall survive any such termination and abandonment,

(b)  If, afier the date of this Agreement, (i) an Acquisition Transaction (as
defined below) is offered, presented or proposed to Monticello or its shareholders, (ii) thereafter
this Agreement and the Merger are disapproved by Monticello or by the shareholders of
Monticello and (iii) within two (2) years after termination of this Agreement as & result of
disapproval by Monticello or by the shareholders of Monticello, an Acquisition Transaction is
consummated or a definitive agreement is entcred into by Monticello relating to an Acquisition




Transaction (a “Trigger Event™), then immediately upon the occurrence of a Trigger Event and in
lieu of any other rights and remedies of CapitalSouth, Monticello shall pay CapitalSouth a cash
amount of $1,500,000 plus all reasonable costs and expenses incurred by CapitalSouth in
connection with this Agreement, including fees and expenses of counsel and accountants, as an
agreed-upon termination fee (the “Termination- Fee”). For purposes of this Section 10.2,
“Acquisition Transaction” shall, with respect to Monticello, mean any of the following: (a) a
merger or consolidation, or any similar transaction {other than the Merger) of any company with
either Monticello or Monticello Bank, (b) a purchase, lease or other acquisition of all or
substantially all the assets of either Monticello or Monticello Bank, (c) a purchase or other
acquisition of “beneficial ownership” by any “person” or “group” (as such terms are defined in
Section 13(d)(3) of the Exchange Act) (including by way of merger, consolidation, share
exchange, or otherwise) which would cause such person or group te become the beneficial owner
of securities representing 35% or more of the voting power of Monticello, Monticello Bank or
any significant subsidiary of Monticello, or (d) a tender or exchange offer to acquire securitics
representing 35% or more of the voting power of either Menticello, Monticello Bank or any
significant subsidiary of Monticello.

(c) Monticello and CapilalSouth agree that the Termination Fee is fair and
reasonable in the circumstances. If a court of competent jurisdiction shall nonetheless, by a final,
nonappealable judgment, determine that the amount of any such Termination Fee exceeds the
maximum amount permitted by law, then the amount of such Termination Fee shall be reduced
to the maximum amount permitted by law in the circumstances, as determined by such court of
competent jurisdiction. '

Section 10.3 Amendments. To the extent permitted by law, this Agreement may be
amended by a subsequent writing signed by each of CapitalSouth, Monticello and Mr. Bowen.

Section 10.4 Waivers. Subject to Section 11.13 hercof, prior to or at the Effective Time
of the Merger, CapitalSouth, on the one hand, and Monticello, on the other hand, shall have the
right to waive any default in the performance of any term of this Agreement by the other, to
waive or extend the time for the compliance or fulfillment by the other of any and all of the
other’s obligations under this Agreement and to waive any or all of the conditions to its
obligations under this Agreement, except any condition, which, if not satisfied, would result in
the violation of any law or any applicable governmental regulation,

Section 10,5 Non-Survival of Representations and Warranties. The representations,
warranties, covenants or agreements in this Agreement or in any instrument delivered by

CapitalSouth, Monticello or Mr. Bowen shall not survive the Effective Time of Merger, except
that Section 2.1, Section 2.2, Section 2.3, Section 2.4, Section 2.5, Section 2.6, Section 2.7,
Section 5.3(b), Section 6.3(b), Section 6.4, Section 6.5 and Section 6.6 shall survive the Effective
Time of the Merger, and any representation, warranty or agreement in any agrecment, contract,
report, opinton, undertaking or other document or instrument delivered hereunder in whele or in
part by any person other than CapitalSouth, CapitalSouth Bank, Monticello or Monticello Bank
(or directors and officers thereof in their capacities as such) shall survive the Effective Time of
Merger; provided that no representation or warranty of CapitalSouth, CapiialSouth Bank,
Monticello or Monticello Bank contained herein shall be deemed to be terminated or
extinguished so as to deprive CapitalSouth or CapitalSouth Bank, on the one hand, and



Monticello or Monticello Bank, on the other hand, of any defense at law or in equity which any
of them otherwise would have to any claim against them by any person, including, without
limitation, any shareholder or former sharcholder of either party. No representation or warranty
in this Agreement shall be affecied or deemed waived by reason of the fact that CapitalSouth or
Monticello and/or its representatives knew or should have known that any such representation or
warranty was, is, might be or might have been inaccurate in any respect.

ARTICLE 11
MISCELLANEOUS

Section 11.1  Alternative Structure. Notwithstanding anything to the contrary contained
in this Agreement, prior to the Effective Time of the Merger, CapitalSouth shall be entitled to
revise the structure of the Merger and/or the subsidiary Merger and related transactions in order
to (w) substitute a CapitalSouth Subsidiary in the place of CapitalSouth or CapitalSouth Bank
prior to the Merger, whereby such other CapitalSouth Subsidiary would be the Continuing
Corporation upon consummation of the Merger, (x) provide that a different entity shall be the -
surviving corporation in a merger, (y) choose whether to cause the Bank Merger, or (z) dispose
or otherwise deal with the thrift charter currently held by Monticello and the Mortgage Lion
subsidiary, provided that each of the transactions comprising such revised structure shall (i) be
capable of consummation in as timely a manner as the structure contemplated herein and (ii) not
otherwise be prejudicial to the interests of Monticello’s shareholders, This Agreement and any
related documents shall be appropriately amended in order to reflect any such revised structure.

Section 11.2 Definitions. Except as othermse provided herein, the capitalized terms set
forth below (in their singular and plural forms as applicable) shall have the following meanings:

“Affiliate” of a person shall mean (i) any other person directly or indirectly
through one or more intermediaries controlling, controlled by or under common control of such
person, (i1) any officer, director, partner, employer or direct or indirect beneficial owner of any
10% or greater equity of voting interest of such person or (iii) any other persons for which a
person described in clause (ii) acts in any such capacity.

“Consent” shall mean a consent, approval or authorization, waiver, clearance,
exemption or similar affirmation by any person pursuant to any lease, contract, permit, law,
regulation or order.

“Environmental Law” means any applicable federal, state or local law, statute,
ordinance, rule, regulation, code, license, permit, authorization, approval, consent, order,
judgment, decree or injunction relating to (i) the protection, preservation or testoration of the
environment (including, without limitation, air, water vapor, surface water, groundwater,
drinking water supply, surface soil, subsurface soil, plant and animal life or any other natural
resource), and/or (ii) the use, storage, recycling, treatment, generation, transportation, processing,
handling, labeling, production, release or disposal of any substance presently listed, defined,
designated or classified as hazardous, toxic, radioactive or dangerous, or otherwise regulated,
whether by type or by substance as a component.




“Hazardous Material” means any polluiant, contaminant, or hazardous substance
within the meaning of the Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.8.C. § 9601 et seq., or any similar federal, state or local law.

“Loan Property” means any property owned by Monticello, Monticello Bank or
any of their subsidiaries, or in which Monticello, Monticello Bank or any of their subsidiarics
holds a security interest, and, where required by the context, includes the owner or operator of
such property, but only with respect to such property.

“Material Adverse Effect” with respect to any party, shall mean any event,
change or occurrence which, together with any other event, change or occurrence, has a material
adverse impact on (i) the financial position, business or results of operation, financial
performance or prospects of such party and their respective subsidiaries, taken as a whole, or (i1)
the ability of such party to perform its obligations under this Agrecment or to consummate the
Merger and the other transactions contemplated by this Agreement.

“Participation Facility” means any facility in which Monticello, Monticello Bank
or any of their subsidiaries has engaged in Participation in the Management of such facility, and,
where required by the context, includes the owner or operator of such facility, but only with
respect to such facility. '

“Participation in the Management” of a facility has the meaning set forth in 40
C.ER. §300.1100(c). -

“Regulatory Authorities™ shall mean, collectively, the Federal Trade Commission,
the United States Department of Justice, the Board of Governors of the Federal Reserve System
(the “FRB”), the Office of Thrift Supervision (“QTS”), the Federal Deposit Insurance
Corporation (the “FDIC"), and all state regulatory agencies having jurisdiction over the parties
(including, without limitation, the Alabama Banking Department and the Florida Office of
Financial Regulation), the National Association of Securities Dealers, Inc., all national securities
exchanges and the Securities and Exchange Commission (the “SEC™).

Section 11.3 Entire Agreement. This Agreement and the documents referred to herein
contain the entire agreement among CapitalSouth, CapitalSouth Bank, Monticello and
Monticello Bank with respect to the fransactions contemplated hereunder and this Agreement
supersedes all prior arrangements or understandings with respect thereto, whether written or oral.
The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the
parties hereto and their respective successors. Nothing in this Agreement, expressed or implied,
is intended to confer upon any person, firm, corporation or entity, other than the parties hereto
and their respective successors, any rights, remedies, obligations or liabilities under or by reason
of this Agreement Notices.

Section 11,4 Notices. All notices or other communications which are required or
permitted hereunder shall be in writing and sufficient if delivered personally or sent by first class
or registered or certified mail, postage prepaid, or facsimile transmission addressed as follows:

1f to Monticello or Mr. Bowen:




Monticello Bancshares, Inc.
10696 St. Augustine Road
Jacksonville, FL 32257
Attn: Jake Bowen

With.a copy to:

Miller, Hamilton, Snider & Odom, L.L.C.
101 Colonial Bank Boulevard

Suite B101

Montgomery, AL 36117

Attention: Hugh C, Nickson, III, Esq.
Fax: (334) 265-4533

If to CapitalSouth or CapitalSouth Bank:

CapitalSouth Bancorp

2340 Woodcrest Place
Birmingham, Alabama 35209
Attention: W. Dan Puckett
Fax: (205) 879-3885

With a copy to:

Bradley Arant Rose & White LLP
One Federal Place

1819 Fifth Avenue North
Birmingham, Alabama 35203
Attention: J. Paul Compton, Jr.
Fax: (205) 521-8800

All such notices or other communications shall be deemed to have been delivered (i) upon
receipt when delivery is made by hand, (i) on the third (3rd) business day after deposit in the
United States mail when delivery is made by first class, registered or certified mail, and (iii)
upon transmission when made by facsimile transmission if evidenced by a sender transmission
completed confirmation.

Section 11.5 Severability. If any term, provision, covenant or restriction contained in
this Agreement is held by a court of competent jurisdiction or other competent authority to be
invalid, void or unenforceable or against public or regulatory policy, the remainder of the terms,
provisions, covenants and restrictions contained in this Agreement shall remain in full force and
effect and in no way shall be affected, impaired or invalidated, if, but only if, pursuant to such
remaining terms, provisions, covenants. and restrictions the Merger may be consummated in
substantially the same manner as set forth in this Agreement as of the later of the date this
Agreement was executed or last amended.




Section 11.6 Costs and Expenses. Expenses incurred by Monticello on the one hand,
and CapitalSouth on the other hand, in connection with or related to the authorization,
preparation and execution of this Agreement, the solicitation of shareholder approval and all
other matters related to the closing of the transactions contemplated hereby, including all fees
and expenses of agents, representatives, counsel and accountants employed by either such party
or its affiliates, shall be borne solely and entirely by the party which has incurred same.

Section 11.7 Captions. The captions as to contents of particular articles, sections or
paragraphs contained in this Agreement and the table of contents hereto are inscrted only for
convenience and are in no way to be construed as part of this Agreement or as a 11m1tat1on on the
scope of the particular articles, sections or paragraphs to which they refer.

Section 11.8 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same document with the same force and effect as though all parties had exccuted the
same document. -

Section 11.9 Persons Bound: No Assignment. This Agreement shall be binding upon
and shall inure to the benefit of the parties hereto and their respective successors, distributees,
and assigns, but notwithstanding the foregoing, this Agreement may not be assigned by any party
hercto, by operation of law or otherwise, unless the prior written consent of the other parties is
first obtained (other than by CapitalSouth to an affiliate of CapitalSouth).

Section 11.10 Governing Law. This Agreement is made and shall be governed by and
construed in accordance with the laws of the State of Alabama (without respect to its conflicts of
laws principles).

Section 11.11 Arbitration. The parties hereto, by executing this Agreement, WAIVE
THEIR RIGHT TO TRIAL BY JURY of disputes, claims or controversies between
themselves or any of their respective officers, directors, pariners, employees, shareholders,
affiliates or agents (such non-signatories being the intended third party beneficiaries of this
Agreement with respect solely to ‘this Section 11.11) and instead agree that ANY AND ALL
CONTROVERSIES AND CLAIMS ARISING OUT OF OR RELATING TO THIS
AGREEMENT, OR THE BREACH THEREQF, SHALL BE SETTLED BY FINAL AND
BINDING ARBITRATION IN ACCORDANCE WITH THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN ARBITRATION ASSOCIATION THEN
IN EFFECT. Any such arbitration proceedings shall be and remain confidential. The panel of
arbitrators for any such arbitration shall consist of three members of the American Arbitration
Association, one of whom shall be selected by CapitalSouth, one of whom shall be selected by
Monticello, and the third who will be selected by the other two. Judgment upon the decision
rendered by the arbitrators may be entered in any court having jurisdiction thereof. The parties
specifically acknowledge that this Agreement evidences a transaction involving, affecting,
affected by, and a part of, interstate commerce and that this Agreement to arbitrate is governed
by and enforceable under 9 U.S.C. §§ 1 et seq. The place of arbitration shall be Birmingham,
Alabama.




Section 11.12 Exhibits and Schedules. Each of the exhibits and schedules attached
hereto is an integral part of this Agreement and shall be applicable as if set forth in full at the
point in the Agreement where reference to it is made.

Section 11,13 Waiver, The waiver by any party of the performance of any agreement,
covenant, condition or warranty contained herein shall not invalidate this Agreement, nor shall it
be considered a waiver of any other agreement, covenant, condition or warranty contained in this
Agreement. A waiver by any party of the time for performing any act shall not be deemed a
waiver of the time for performing any other act or an act required to be performed at a later time.
The exercise of any remedy provided by law, equity or otherwise and the provisions in this
Agreement for any remedy shall not exclude any other remedy unless it is expressly excluded.
The waiver of any provision of this Agreement must be signed by the party or parties against
whom enforcement of the waiver is sought. This Agreement and any exhibit, memorandum or
schedule hereto or delivered in connection herewith may be amended only by a writing signed on
behalf of each party hereto.

Section 11,14 Construction of Terms. Whenever used in this Agreement, the singular
number shall include the plural and the plural the singular. Pronouns of one gender shall include
all genders. Accounting terms used and not otherwise defined in this Agreement have the
meanings determined by, and all calculations with respect to accounting or financial matters
unless otherwise provided for herein, shall be computed in accordance with generally accepted
accounting principles, consistently applied. References herein to articles, sections, paragraphs,
subparagraphs or the like shall refer to the corresponding articles, sections, paragraphs,
subparagraphs or the like of this Agreement. The words “hereof”, “herein”, and terms of similar
import shall refer o this entire Agreement. Unless the context clearly requires otherwise, the use
of the terms “including”, “included”, “such as”, or terms of similar meaning, shall not be
construed to imply the exclusion of any other particular elements.

Section 11.15 Specific Performance. The Partics hercto agree that irreparable damage
would occur in the event that the provisions contained in the Agreement were not performed in
accordance with its specific terms or was otherwise breached. It is accordingly agreed that the
Parties shall be entitled to seek an injunction or injunctions to prevent breaches of this
Agrecment and to enforce specifically the terms and provisions thereof in any court of the United
States or any state having jurisdiction, this being in addition to any other remedy to which they
are entitled at law or in equity.

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOR, the parties hereto have cgused this Agreement to be executed
and delivered, and their respective seals hareunto affixed, by their officers thercunto duly
authorized, and have caused this Agreement 10 be dated 2s of the date and year first above
wrltten, .

[CORPORATE SEAL]
MONTICELLO BANCSHARES, INC,

ATTEST

[Namea] 'Tf'F-FAﬂ-j Marshall
Its Secrctary

[CORPORATE SEAL)
CAPITALSQOUTH BANCORP
By:
W. Dan Puckett
ATTEST: _ Its:  Chairman and Chief Executive Officer
(N ﬁrﬁe]
Ity Secretary
53
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
and delivered, and their respective seals hereunto affixed, by their officers thereunto duly
authorized, and have caused this Agreement to be dated as of the date and year first sbove

written.

[CORPORATE SEAL]

ATTEST:

[Name]

Its Secretary

~ [CORPORATE SEAL]

[Name]
1is Secretary

MONTICELLO BANCSHARES, INC.

By:

Jake Bowen
Chairman, President and CEO

CAPITALSOUTH BANCORP

o N e

W. Dan Pu@kett
Chairman and Chief Executive Officer




EXHIBIT 2.1(c)
BOWEN PROMISSORY NOTE

[See attached}




THE SECURITIES REPRESENTED BY THIS NOTE HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (“ACT”),
OR THE SECURITIES LAWS OF ANY OTHER JURISDICTION INCLUDING,
WITHOUT LIMITATION, ALABAMA, AND MAY NOT BE SOLD,
TRANSFERRED, PLEDGED, HYPOTHECATED OR OTHERWISE DISPOSED OF
IN ANY MANNER UNLESS THEY ARE REGISTERED UNDER _SUCH ACT AND
THE SECURITIES LAWS OF ANY APPLICABLE JURISDICTIONS OR UNLESS
PURSUANT TO AN EXEMPTION THEREFROM.

PROMISSORY NOTE

Birmingham, Alabama
$8,000,000.00 , 2007

For value received, CapitalSouth Bancorp, a Delaware corporation (the
“Surviving Corporation™), promises to pay to Jake Bowen, an individual resident of the
State of Florida (the “Holder”), at such place as the Holder may designate from time to
time in writing, the principal sum of EIGHT MILLION AND NO/100 Dollars
($8,000,000.00) with interest on the unpaid balance thereof from the date hereof until
paid in full, Interest shall accrue on the outstanding principal balance from the date
hereof until paid at a variable per annum rate fifty (50) basis points above the LIBOR
Rate (as defined herein). The interest rate accruing on the principal balance of this Note
shall be set as of the date hereof and adjusted on the first (1*') day of each calendar month
thereafier during the term of this Note (each such day being hereinafter referred to as a
“Change Date™). The “LIBOR Rate” shall mean the London Interbank Offered Rate, as
published in The Wall Street Journal for deposits of United States Dollars. The LIBOR
Rate shall be determined by the Holder and shall be based upon the then applicable
one-month LIBOR Rate on each respective Change Date. In the event that any Change
Date falls on a day on which The Wall Street Journal is not published or the LIBOR Rate
is not available, the LIBOR Rate shall be determined from the immediately preceding
edition of The Wall Street Journal in which the LIBOR Rate is available. If the LIBOR
Rate is no longer published in the Wall Street Journal or is no longer available, the
Holder will select a new index that is reasonably determined by the Holder to be
comparable to the LIBOR Rate. On the [five years from the Effective Time of the
Merger], any and all amounts due under this Note, including but not limited to, any
outstanding principal and accrued but unpaid interest, shall be immediately due and
payable by the Surviving Corporation (the “Maturity Date™). This Note is the “Bowen
Promissory Note” contemplated by the Agreement and Plan of Merger by and between
the Surviving Corporation and Monticello Bancshares, Inc. and joined into by the Holder
(the “Agreement”). Capitalized terms used in this Note and not otherwise defined shall
have the meanings ascribed to them in the Agreement unless the context clearly requires
otherwise.
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Principal and accrued interest shaill be payable in equal consecutive
calendar quarter installments in the amount of {compute full amortization until maturity
date based on initial rate] each. The first installment shall be due and payable on [the
first day of a calendar quarter more than 45 days after the Effective Time of the Merger],
and thereafler one installment shall be due on the same day of each and every succceding
calendar quarter (or if not a business day, the next business day) until the Maturity Date,
at which time the entire unpaid principal balance plus ail outstanding costs (if any) and
accrued and unpaid interest thereon, shall be due and payable, Each installment shall be
applied first to costs, second to accumulated interest and the remainder to the unpaid
principal balance.

The Surviving Corporation may pay in advance the principal sum of this
loan, in whole or in part, with accrued interest to the date of prepayment, without penalty
or fee.

It is hercby agreed that if default be made in the payment of this Note or
any part hereof or any interest hereon and such remains uncured for a period of ten (10)
days or more afler written notice from the Holder to the Surviving Corporation at its
address as provided for in the Agreement, or if the Surviving Corporation shall become
bankrupt or insolvent, then, at the option of the Holder, the entire unpaid principal
balance of this Note, with accrued interest thereon, shall become due and payable in full
at the option of the Holder, time being of the essence of this instrument and thercafter the
unpaid principal balance hereof shall bear interest at a fixed rate of 8% per annum.

The Surviving Corporation waives demand, preseniment, protest, notice of
protest, suit and all other requirements necessary to hold it liable, and the Surviving
Corporation agrees that time of payment may be extended or renewal notes taken or other
indulgences granted without notice of, or consent to, such action, and without release of
liability. The Surviving Corporation agrees to pay after default all costs of collecting or
securing or attempting to collect or secure this Note, including reasonable attorneys’ fees,

The provisions hereof are binding on the successors and assigns of the
Surviving Corporation, and shall inure to the benefit of the Holder, his heirs, executors,
administrators and assigns.

All rights and remedies of the Holder hereunder and under any statute or
rule of Taw shall be cumulative and may be exercised successively or concurrently. This
Note shall be governed by and construed in accordance with the laws of the State of
Alabama.

THE SURVIVING CORPORATION HEREBY UNCONDITIONALLY
WAIVES SURVIVING CORPORATION’S RIGHT TO A JURY TRIAL ON ANY
CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF THIS NOTE
OF ANY AND ALL DISPUTES THAT MAY BE FILED IN ANY COURT
(INCLUDING WITHOUT LIMITATION, - CONTRACT CLAIMS, TORT CLAIMS
AND ALL OTHER COMMON LAW AND STATUTORY CLAIMS). THIS WAIVER
IS IRREVOCABLE AND THE WAIVER SHALL APPLY TO ANY SUBSEQUENT
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AMENDMENTS, RENEWALS, SUPPLEMENTS, OR MODIFICATIONS TO THIS
NOTE. IN THE EVENT OF LITIGATION. THIS AGREEMENT MAY BE FILED AS
A WRITTEN CONSENT TO A TRIAL BY THE COURT.

All actions with respect to this Note may be instituted in the Circuit Courts
of the State of Alabama sitting in Jefferson County, Alabama, or the United States
District Court for the Northern District of Alabama sitting in Birmingham, Alabama, as
the Holder might elect from time to time, and by execution and delivery of this Note,
Surviving Corporation irrevocably and unconditionally submits to the jurisdiction (both
subject matter and personal) of each such court and irrevocably and unconditionally
waives: (1) any objection the undersigned might now or hereafter have to the venue in
any such court; and (2) any claim that any action or proceeding brought in any such court
has been brought in an inconvenient forum.

CAPITALSOUTH BANCORP

By

Its

1715533153



EXHIBIT 5.13
BANK MERGER AGREEMENT

[See attached]



SUBSIDIARY BANKS AGREEMENT AND PLAN OF MERGER

THIS SUBSIDIARY BANKS AGREEMENT. AND PLAN OF MERGER (the
“Agreement”) dated as of this ____ day of , 2007 between Monticello Bank, a
federal savings bank (“Monticello Bank™) and a wholly owned subsidiary of Monticello
Bancshares, Inc., a Florida corporation (“Monticello’), and CapitalSouth Bank, an Alabama
banking corporation (*CapitalSouth Bank™} and a wholly owned subsidiary of CapitalSouth
Bancorp, a Delaware corporation (“CapitalSouth™).

WITNESSETH:

WHEREAS, the Boards of Directors of CapitalSouth and Monticello have approved, and
deem it advisable and in the best interests of their respective shareholders to consummate, the
transactions set forth in the Agreement and Plan of Merger dated as of February __, 2007, by and
between CapitalSouth and Monticello, and joined in by Jake Bowen, a resident of Duval County,
Florida with respect to certain matters (the “Merger Agreement”), pursuant to which Monticello
will be merged with and into CapitalSouth (the “Merger’);

WHEREAS, the Boards of Directors of Monticello Bank and CapitalSouth Bank have
approved, and deem it advisable to consummate, the transactions provided for herein pursuant to
which Monticello Bank will merge with and into CapitalSouth Bank, subject to and as soon as
practicable following the consummation of the Merger; and

WHEREAS, the parties to this Agreement contemplate that the transactions set forth
herein shall qualify pursuant to Section 368 of the Internal Revenue Code of 1986, as amended
(the “Code”), and that this Agreement constitutes a plan of reorgenization pursuant to
Section 368 of the Code.

NOW, THEREFORE, in censideration of the foregoing and the respective covenants and
agreements set forth herein and in the Merger Agreement, the parties hereto agree as follows:

ARTICLE 1
THE MERGER

1.1  Merger. (a) Subject to the provisions hereof, Monticello Bank shall be merged
with and into CapitalSouth Bank (the “Bank Merger”) under the Articles of Incorporation of
CapitalSouth Bank and applicable law, and CapitalSouth Bank shall be the surviving corporation
(sometimes hereinafter referred to as the. “Corporation” when reference is made to it after the
Effective Time of the Bank Merger (as defined below)). The name of the Corporation shall be
CapitalSouth Bank, and the business of the Corporation shall be that of an Alabama banking
corporation. This business shall be conducted by the Corporation at its main office, which shall
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be located in Birmingham, Alabama and at its legally established branches, the locations of
which shall be the same as the existing branches of Monticello Bank and CapitalSouth Bank,

1) The Bank Merger shall occur immediately following the consummation of the
Merger (the “Effective Time of the Bank Merger”), or at such other date and time as
CapitalSouth Bank and Monticello Bank may mutually designate; provided, however, that the
Bank Merger shall not occur and shall not be effective unless and until approved by the Board of
Governors of the Federal Reserve System, the Alabama State Banking Department and the
Office of Thrift Supervision.

1.2 Effect of Merger. At the Effective Time of the Bank Merger, Monticello Bank
shall be merged with and into CapitatSouth Bank and the separate existence of Monticello Bank
shall cease. All of the shares of capital stock of Monticello Bank issued and outstanding as of
the Effective Time of the Bank Merger, and all rights in respect thereof, shall be canceled. The
shares of capital stock of CapitalSouth Bank oulstanding immediately prior to consummation of
the Bank Merger shall constitute the only outstanding shares of capital stock of the Corporation
following consummation of the Bank Merger.

1.3 Conveyance. All assets of Monticello Bank and CapitalSouth Bank as they exist
at the Effective Time of the Bank Merger shall pass to, and vest in, the Corporation without any
conveyance or other transfer, The Corporation shall be responsible for all the liabilities of every
kind and description of each of CapitalSouth Bank and Monticello Bank existing as of the
Effective Time of the Bank Merger.

1.4 Board of Directors and Officers; Articles of Incorporation: Bylaws. The current

Board of Directors and Officers of CapitalSouth Bank shall continue to serve as the Board of
Directors and Officers of the Corporation until the next annual meeting or until such time as their
successors have been elected and have qualified. Effective as of the Effective Time of the Bank
Merger, the Articles of Incorporation and the Bylaws of the Corporation shall be the Articles of
Incorporation and Bylaws of CapitalSouth Bank as in effect immediately prior to the Bank
Merger. .

1.5 Savings_Accounts. From and after the Effective Time of the Bank Merger,
savings accounts of the Corporation shall be issued in a manner consistent with the issuance of
savings accounts by CapitalSouth Bank prior to the Effective Time of the Bank Merger.

ARTICLE 2
CAPITALIZATION
2.1 Capitalization of Monticello Bank and CapitalSouth Bank. As of ,
2007, Monticello Bank had a total capital of $§_. . divided into shares of
common stock, par value §  per share, surplus of § , undivided profits, including
capital reserves, of § and unrealized gains on securities available for sale of
$ . As of , 2007, CapitalSouth Bank had total capital of
$ divided into shares of common stock, par value $1.00 per
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share, surplus of $ , undivided profits, including capital reserves, of
$ , and unrealized gains on securities available for sale of §

2.2 Capitalization_of Corporation. The amount of capital stock of thec Corporation
shall be $ , divided into shares of common stock, par value $1.00

per share.

ARTICLE 3
 COVENANTS

3.1 Covenants_of Monticello Bank and CapitalSouth Bank. During the period from
the date of this Agreement and continuing until the Effective Time of the Bank Merger, each of
Monticello Bank and CapitalSouth Bank agrees to observe and perform all agreements and
covenants in the Merger Agreement that pertain or are applicable to Monticello Bank and
CapitalSouth Bank, respectively. Each of the parties hereto agrees to use all reasonable efforts to
take, or cause to be taken, all action and to do, or cause to be done, all things necessary, proper
or advisable under applicable laws and regulations to consummate and make ecffective the
transactions contemplated by this Agreement, subject to and in accordance with the applicable
provisions of the Merger Agreement.

ARTICLE 4
CONDITIONS PRECEDENT

4.1 Conditions to Each Party's Obligation to Effect the Bank Merger. The respective
obligations of each party to effect the Bank Merger shall be subject to the satisfaction prior to the
Effective Time of the Bank Merger of the following conditions:

() Effective_Time_of the Merger. The Effective Time of the Merger (as
defined in the Merger Agreement) shall have occurred.

)] No Injunctions or Restraints; Illegality, No temporary restraining order,

preliminary or permanent injunction or other order issued by any court of competent jurisdiction
or other legal restraint or prohibition preventing the consummation of the Bank Merger shall be
in effect. There shall not be any action taken, or any statute, rule, regulation or order enacted,
enforced or deemed applicable to the Bank Merger, which makes the consummation of the Bank
Merger illegal as of the Effective Time of the Bank Merger.

(c) Shareholder Approval. The sole shareholder of CapitalSouth Bank and
the sole shareholder of Monticello Bank each shall have voted affirmatively to approve the Bank
Merger.
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(d) Other Approvals. Al requisite regulatory approvals relating to the Bank
Merger shall have been obtained and continue to be in full force and effect, and all waiting and
notice periods under applicable law shall have expired.

- ARTICLE 5
TERMINATION AND AMENDMENT

5.1 Termination. This Agreement shall be terminated immediately and without any
action on the part of Monticello Bank or CapitalSouth Bank upon any termination of the Merger
Agreement,

5.2 Effect of Termination. In the event of termination of this Agreement as provided
in Section 5.1 hereof, this Agreement shall forthwith become void and there shall be no liability
or obligation on the part of Monticello Bank or CapitalSouth Bank or their respective officers or
directors.

53  Amendment. This Agreement-may be amended by the parties hereto, by action
taken or authorized by their respective Boards of Directors, This- Agreement may not be
amended except by an instrument in writing signed on behalf of each of the parties hereto.

ARTICLE 6
GENERAL PROVISIONS

6.1 Nonsurvival of Agreements. None of the agrecments in this Agreement or in any
instrument delivered pursuant-to this Agreement shall survive the Effective Time of the Bank
Merger.

6.2  Notices. All notices and other communications hereunder shall be in writing and
shall be deemed given if delivered personally, telecopied (with confirmation) or mailed by
registered or certified mail (return receipt requested) to Monticello Bank or CapitalSouth Bank,
respectively, at the addresses for notices to Monticello or CapitalSouth, respectively, as set forth
in the Merger Agreement, with copies to the persons referred to therein.

6.3  Interpretation. When a reference is made in this Agreement o Sections, such
reference shall be to a Section of this Agreement unless otherwise indicated. The headings
contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement. Whenever the words “include,” “includes” or
“including” are used in this Agreement, they shall be deemed to be followed by the words
“without limitation.”

6.4  Counterparts. This Agreement may be executed in two counterparts, both of
which shall be considered one and the same agreement and shall become effective when both
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counterparts have been signed by each of the parties and delivered to the other party, it being
understood that both parties need not sign the same counterpart.

6.5  Entire Agreement. Except as otherwise set forth in the Merger Agreement, this
Agreement (including the documents and the instruments referred to herein) constitutes the entire
agreement and supersedes all prior agreements and understandings, both written and oral, among
the parties with respect to the subject matter hereof. This Agreement shall be subject to the
terms and conditions of the Merger Agreement.

6.6  Assignment, Neither this Agreement nor any of the rights, interests or obligations
hereunder shall be assigned by any of the parties hereto (whether by operation of law or
otherwise) without the prior written consent of the other party. :

[Signatures on the following page]
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IN WITNESS WHEREOQF, the signatures and seals of Monticello Bank and
CapitalSouth Bank this __ day of 2007, each set by its president or a vice
president and attested to by its [secretary], pursuant to a resolution of its board of directors,
acting by a majority. '

MONTICELLO BANK
By:
{ }
Its { }
Ailest:
[Secretary]
[Seal of Monticello Bank]
CAPITALSOUTH BANK
By:
{ }
Its { }
Attest:
{ }
[Secretary]

[Seal of CapitalSouth Bank]
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EXHIBIT 5.14
AFFILIATE LETTER

[See attached]



[LETTERHEAD OF MONTICELLO BANCSHARES, INC.]

, 2007

CapitalSouth Bancorp
2340 Woodcrest Place
Birmingham, Alabama 35209

Ladies and Gentlemen:

I have been advised that as of the date hereof I may be an “affiliate” of Monticello
Bancshares, Inc., a Florida corporation (the “Company”), as that term is defined for purposes of
paragraphs (c) and (d) of Rule 145 of the Rules and Regulations (“Rules and Regulations”) of the
Securities and Exchange Commission (the “Commission™) under the Securities Act of 1933, as
amended (the “Act™).

Pursuant to the terms of that certain Agreement and Plan of Merger dated as of the ___
day of , 2007 (the “Agreement”), by and between CapitalSouth Bancorp, a Delaware
corporation and a registered bank holding company (“Capita]South™), and the Company, and
joined in by Mr, Jake Bowen, a resident of Duval County, Florida with respect to certain matters,
the Company will be merged with and into CapitalSouth (the “Merger”). As a result of the
Merger, I may receive shares of common stock, par value $1.00 per share, of CapitalSouth (the
“CapitalSouth Common_Stock™) in exchange for the shares of common stock of the Company
(the “Company Common Stock™ owned by me at the Effective Time of the Merger as
determined pursuant to the Agreement.

I represent and warrant to CapitalSouth that in such event:

A, 1 shall not make any sale, transfer or other disposifion of the CapitalSouth
Common Stock in violation of the Act or the Rules and Regulations.

B. I have carefully read this letter and the Agreement and discussed its
requirements and other applicable limitations upon my ability to sell, transfer or otherwise
dispose of the CapitalSouth Common Stock, to the extent that 1 have felt necessary, with my
counsel or counsel for the Company.

C. I have been advised that the issuance of the CapitalSouth Common Stock
to me pursuant to the Merger will be registered with the Commission under the Act on a
Registration Statement on Form S-4. However, I have also been advised that, because at the time
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the Merger is to be submitied for a vote of the shareholders of the Company, 1 may be an affiliate
of the Company and the distribution by me of the CapitalSouth Commeon Stock has not been
registered under the Act, the CapitalSouth Common Stock issued to me in connection with the
merger must be held indefinitely unless and unti! (i) such distribution of CapitalSouth Common
Stock has been registered under the Act as a secondary offering on my behalf (which registration
is not contemplated by CapitalSouth), (ii) a sale of the CapitalSouth Common Stock is made in
conformity with the volume and other limitations of Rule 145 promulgated by the Commission
under the Act, or (iii) in the opinion of counsel reasonably acceptable to CapitalSouth, some
other exemption from registration is available with respect to any such proposed sale, transfer or
other disposition of the CapitalSouth Common Stock.

I understand that the volume limitations referred to above limit me from reselling,
within any given three month period, the greater of (i) 1% of the class of outstanding shares of
CapitalSouth Common Stock as shown by the miost recent report or statement published by
CapitalSouth, (ii) the average weekly reported volume of trading in such securities as reported
through the automated quotations system of a registered securities association during the four
calendar weeks preceding receipt of the order to execute the transaction, or (iii) the average
weekly volume of trading in such securities as reported pursuant to en effective transaction
reporting plan or an effective national market system plan during such four calendar weeks. I
understand that as of , 2007, the outstanding CapitalSouth Common Stock
consisted of shares. I also understand that securities are sold in “brokers’
transactions” within the meaning of Section 4(4) of the Act if, among other things, a broker does
no more than execute the order as an agent, receives no more than the usuval and customary
broker’s commission and neither solicits nor arranges for the solicitation of orders to buy the
securities in anticipation of or in connection with the transaction.

D. I understand that CapitalSouth is under no obligation to register the sale,
transfer or other disposition of CapitalSouth Common Stock by me or on my behalf or to take
any other action necessary in order to make compliance with an exemption from registration
available.

E. I understand that stop transfer instructions will be given to CapitaiSouth’s
transfer agents with respect to the CapitalSouth Common Stock and that there may be placed on
the certificates for the CapitalSouth Common Stock, or any substitutions therefor, a legend
stating in substance:

The shares represented by this certificate were issued in a
transaction to which Rule 145 promulgated under the Securities
Act of 1933 applies. The shares represented by this certificate may
only be transferred in accordance with the terms of the letter
agreement, dated , 2007, between the registered
holder hereof and CapitalSouth Bancorp, a copy of which
agrecment is on file at the principal offices of CapitalSouth
Bancorp. : :
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It is understood and agreed that the legend provided for above shall be removed
by delivery of substitute certificates without such legend if the undersigned shall have delivered
to CapitalSouth a copy of a letter from the staff of the Commission, or an opinion of counsel in
form and substance satisfactory to CapitalSouth, to the effect that such legend is not required for
the purposes of the Act.

Very truly yours,

Print Name:

Print Name:

(if shares are held jointly, each owner should sign.)
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EXHIBIT 5.15-A
LOCK-UP AGREEMENT

[See attached]



LOCK-UP AGREEMENT

This LOCK-UP AGREEMENT (this "Agreement") is made and entered into as of the

day of , 2007, by and between the undersigned, a resident of the State
of (the "Sharcholder"), and CapitalSouth Bancorp, a Delaware corporation
and a registered bank holding company ("CapitalSouth").

RECITALS:

On even date herewith, CapitalSouth and Monticello Bancshares, Inc., a Florida
corporation ("Monticellp"), have entered into an Agreement and Plan of Merger joined in by Mr.
Jake Bowen, a resident of Duval County, Florida (the "Merger Agreement”). The Merger
Agreement provides for the merger of Monticello with and into CapitalSouth (the "Merger™) and
the conversion of the issued and outstanding shares of the $ par value common stock of
Monticello ("Monticello Shares”) into sharcs of the $1.00 par value common stock of
CapitalSouth ("CapitalSouth Shares"). The Merger Agreement is subject to the affirmative vote
of the shareholders of Monticello, the receipt of certain regulatory approvals and the satisfaction
of other conditions.

The Shareholder is the owner of Monticello Shares (the "Shares").
In order to induce CapitalSouth to enter into the Merger Agreement, the Sharcholder is entering
into this Agreement with CapitalSouth to set forth certain terms and conditions governing the
actions to be taken by the Sharcholder solely in his capacity as a shareholder of Monticello with
respect to the Monticello Shares until consummation of the Merger.

AGREEMENT:

NOW, THEREFORE, in consideration of the transactions provided for in the Merger
Agreement and the mutual promises and covenants contained herein, the receipt and sufficiency
of which are hereby acknowledged, the parties hereto, inlending {o be legally bound, do hereby
agree as follows:

1. Restrictions on Transfer. The Sharcholder shall not transfer, sell, assign, convey
or encumber any of the Shares during the term of this Agreement except (i) transfers in which
the transferee shall agree in writing to be bound by the provisions of this Agreement as fully as
the Shareholder, or (ii) to CapitalSouth pursuant to the terms of the Merger Agreement. Without
limiting the generality of the foregoing, the Shareholder shall not grant to any person any option
or right to purchase the Shares or any interest therein or enter into any agreement to transfer
Shares.

2. Voting. The Sharcholder intends to, and will, vote (or cause to be voted) all of
the Shares over which the Sharcholder has voting authority in favor of the Merger Agreement
and all of the transactions provided for therein, including without limitation the Merger, at any
meeting of shareholders of Monticello called to vote on the Merger Agreement or the Merger or
the adjournment thereof or in any other circumstance upon which a vote, consent or other
approval with respect to the Merger Agreement or the Merger is sought. Further, the Sharcholder
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intends to, and will, surrender the certificate or certificates representing the Shares over which
the Shareholder has dispositive authority to CapitalSouth upon consummation of the Merger as
described in the Merger Agreement and hereby waives any rights of appraisal, or rights to dissent
from the Merger, that the Shareholder may have.

3. No Authorization of Certain Transactions. Except as otherwise provided in this
Agreement, at any mceting of sharcholders of Monticello or at any adjournment thereof or any
other circumstances upon which their vote, consent or other approval is sought, the Shareholder
will vote (or cause to be voted) all of the Shares over which the Sharcholder has voting authority
against (i) any merger agreement, share exchange or merger (other than the Merger Agreement
and the Merger), consolidation, combination, sale of substantial assets, recapitalization,
dissolution, liquidation or winding-up of or by Monticello or (ii) any amendment of Monticello’s
Articles of Incorporation or Bylaws or other proposal or transaction involving Monticello or any
of its subsidiaries, which amendment or other proposal or transaction would in any manner
delay, impede, frustrate, prevent or nullify the Merger, the Merger Agreement or any of the other
transactions provided for thercin.

4, Non-Competition and Non-Solicitation; Support of CapitalSouth. (i) For
purposes of this Agreement, the phrase "Non-Competition Period" shall mean the period
commencing on the "Effective Time of the Merger", as set forth in the Merger Agreement, and
continuing to the second (2™) anniversary hereof, except as such period may be extended by
Section 4(c) hereof. Except as set forth on Exhibit A hereto, the Shareholder, for the Non-
Competition Period, will not, without the prior written approval of the Board of Directors of
CapitalSouth, directly or indirectly (i) whether through his own account or as a partner, member,
manager, employee, advisor, consultant, owner, trustee, shareholder, officer, director or agent of
or to any person, corporation, proprietorship, partnership, limited liability company, joint
venture, trust or other entity or association (any of the foregoing being referred to as a "Person"),
within Duval County, Florida or any county contiguous thereto, perform services, own, advise,
participate in, support, have an interest in, give financial assistance to, permit Shareholder’s
name {o be used in connection with or serve as a member of management, supervisor, consultant
or employee of any financial service institution, including without limitation any "insured
depository institution" (as such term is defined in 12 U.S.C. § 1813(c)(2)) or any "regulated
lending institution" {as such term is defined in 42 U.S.C. § 4003(a)(10)) or any other business, or
any affiliate, parent, or subsidiary thereof, which would be competitive with the business of
CapitalSouth or any affiliate or subsidiary thereof; (ii} solicit or induce, or attempt to solicit or
induce, any employee of CapitalSouth or any affiliate or subsidiary thereof to terminate such
employment or to become employees of any other person or entity; (iii) solicit or induce, or
attempt to solicit or induce, any Person who is a customer of CapitalSouth or any affiliate or
subsidiary thereof to refrain from or cease doing business with, seek advice and/or services and
products from, or otherwise discontinue all or any portion of their relationship with CapitalSouth
or any affiliate or subsidiary thereof; or (iv) disparage or cast in a poor light CapitalSouth or any
affiliate or subsidiary thereof or any of their respective shareholders, directors, officers, or
employees. The preceding provisions of Section 4(a)(i) shall not preclude the Shareholder from
holding any publicly-traded stock, provided that the Shareholder does not at any time hold any
stock interest in any one company in excess of one percent (1%) of the outstanding voting stock
of that company.
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(i)  The Shareholder agrees that each of the covenants set forth above in
Section 4(a) of this Agreement are reasonable with respect to its duration, geographical
area and scope.

(iii) In the event of a breach by the Shareholder of any covenant set forth in
Section 4(a) of this Agreement, the Non-Competition Period shall be extended by the period of
the duration of such breach.

5. Remedies. The Shareholder acknowledges and agrees that CapitalSouth could not
be made whole by monetary damages in the event of any default by the Shareholder of the terms
and conditions set forth in this Agreement. It is accordingly agreed and understood that
CapitalSouth, in addition to any other remedy which it may have at law or in equity, shall be
entitled to an injunction or injunctions to prevent breaches of this Agreement and specifically to
enforce the terms and provisions hercof in any action instituted in any court of the Uniled States
or in any state having appropriate jurisdiction. In the event that it is necessary for a party to seek
enforcement of this Agreement, the prevailing party in any such action, whether judicial or
arbitral, shall be entitled to recover its reasonable expenses incurred in connection therewith,
including attorneys fees and expenses, court costs, arbitrators fees and witness fees.

6. Termination. The covenants and obligations set forth in this Agreement shall
expire and be of no further force and effect on the date on which the Merger Agreement is
terminated in accordance with the terms and conditions of Article 10 thereof.

7. Binding Effect. Except for the provisions of Section 4 of this Agreement, this
Agreement shall be binding upon the Shareholder and his or her heirs, devisees, administrators,
executors, personal representatives, successors and assigns and shall inure to the benefit of
CapitalSouth and its subsidiaries and their respective successors and assigns.

8. Arbitration. Other than as set forth in Section 5 hereof, the parties hereto, by
executing this Agreement, WAIVE THEIR RIGHT TO TRIAL BY JURY of disputes, claims
or controversies between themselves or any of their respective officers, directors, partners,
employees, sharcholders, affiliates or agents (such non-signatories being the intended third party
beneficiaries of this Agreement with respect solely to this Section) and instead agree that ANY
AND ALL CONTROVERSIES AND CLAIMS ARISING OUT OF OR RELATING TO
THIS AGREEMENT, OR THE BREACH THEREOF, SHALL BE SETTLED BY FINAL
AND BINDING ARBITRATION IN ACCORDANCE WITH THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN ARBITRATION ASSOCIATION THEN
IN EFFECT. Any such arbitration proceedings shall be and remain confidential. The panel of
arbitrators for any such arbitration shall consist of three members of the American Arbitration
Association, one of whom shall be selected by CapitalSouth, one of whom shall be selected by
Shareholder, and the third who will be selected by the other two. Judgment upon the decision
rendered by the arbitrators may be entered in any court having jurisdiction thereof. The parties
specifically acknowledge that this Agreement evidences a transaction involving, affecting,
affected by, and a part of, interstate commerce and that this Agreement to arbitrate is governed
by and enforceable under 9 U.S.C. §§ 1 et seq. The place of arbitration shall be Birmingham,
Alabama.
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9. Defined Terms. Unless defined herein, capitalized terms used herein shall have
the meanings ascribed to them in the Merger Agreement unless the context clearly requires
otherwise.

10.  Severability. This Agreement shall be deemed severable and any part hereof
which may be held invalid by a court or other entity of competent jurisdiction shall be deemed
automatically excluded from this Agreement and the remaining parts shall remain in- full force
and effect. :

11, Entire Understanding. This Agreement contains the entire understanding of the
parties hercto and constitutes the only agreement between CapitalSouth and the Sharecholder
regarding the subject maiter hereof. This Agreement supersedes all prior agreements, either
express or implied, between the parties hereto regarding the shares of stock held by the
Shareholder in Monticello. There are no oral agreements or undersiandings of any nature
between the Shareholder and CapitalSouth.

12. Amendment. None of the terms and conditions of this Agreement shall be
amended or modified unless expressly consented to in writing and signed by each of the parties
hereto.

13. Notices. All notices or other communications to be given by the partics among
themselves pursuant to this Agreement shall be in writing and shall be deemed to have been duly
made to the party to whom it is directed at the address given below Shareholder’s signature if to
the Shareholder, and at 2340 Woodcrest Place, Suite 200, Birmingham, Alabama 35209,
Attention: Chairman, if to CapitalSouth, (a) upon the earlier of five (5) days after mailing or the
date of actual delivery, if mailed by first class or certified mail with postage prepaid; or (b) upon
delivery, if cither by hand delivery or by reputable overnight courier. Any of the parties hereto
may change their respective addresses upon written notice to the other given in the manner
provided in this section.

14.  Waiver., No waiver by any of the parties to this Agreement of any condition, term
or provision of this Agreement shall be deemed to be a waiver of any preceding or subsequent
breach of the same or any other condition, term or provision hereof.

15.  Governing Law. This Agreement shall be governed by and construed under the
laws of the State of Alabama without regard to provisions thereof governing conflicts of law
except superseded by federal law.

16.  Construction. Whenever used in this Agreement, the singular number shall
include the plural and the plural the singular. Pronouns of one gender shall include all genders.
Accounting terms used and not otherwise defined in this Agreement have the meanings
determined by, and all calculations with respect to accounting or financial matters unless
otherwise provided for herein, shall be computed in accordance with generally accepted
accounting principles, consistently applied. References herein to articles, sections, paragraphs,
subparagraphs or the like shall refer to the corresponding articles, scctions, paragraphs,
subparagraphs or the like of this Agreement. ‘The words "hereof”, "herein", and terms of similar
import shall refer to this entire Agreement. Unless the context clearly requires otherwise, the use
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of the terms “including”, “included", "such as", or terms of similar meaning, shall not be
construed to imply the exclusion of any other particular elements.

17.  Captions. The captions as to contents of particular articles, sections or paragraphs
contained in this Agreement and the table of contents hereto are inserted only for convenience
and are in no way to be construed as part of this Agreement or as a limitation on the scope of the
particular articles, sections or paragraphs to which they refer.

18. Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same document with the same force and effect as though all parties had executed the same
document. This Agreement may be executed and delivered by facsimile transmission.

19.  Persons Bound. There are no third party beneficiaries of this Agreement except
as provided in Sections 7 and 8 hereof.

[Signature Page Follows]
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the
Shareholder as of the day and year first above written.

WITNESS: SHAREHOLDER:

[L.S.]

Name: Name:
(Please print or type name) (Please print or type name)

SHAREHOLDER'S ADDRESS FOR PURPOSE
OF PROVIDING NOTICE UNDER SECTION 13
HEREOF:

Attention:

WITH A COPY TO:

Attention:
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Accepted and Agreed:

CAPITALSOUTH BANCORP

By:

Its:




EXHIBIT 5.15-B
EMPLOYMENT AND NONCOMPETITION AGREEMENT

[See attached)




EMPLOYMENT AND NON-COMPETITION AGREEMENT

THIS EMPLOYMENT AND NON-COMPETITION AGREEMENT (this
“Agreement”), made and entered into this ___ day of , 2007, between CapitalSouth
Bank, an Alabama banking corporation (“Employer”), and (the “Executive”).

WHEREAS, CapitalSouth Bancorp, a Delaware corporation and a registered bank
holding company (“CapitalSouth™), and Monticello Bancshares, Inc.,, a Florida corporation
(“Monticello™), have executed an Agreement and Plan of Merger (the “Merger Agreement”),
joined in by Mr, Jake Bowen, a resident of Duval County, Florida, pursuant to which Monticello
will be merged into CapitalSouth (the “Merger’), and it is contemplated, but not required, that, in
the sole discretion of CapitalSouth and in connection with the consummation of the Merger
Agreement and pursuant to the terms of a certain Bank Merger Agreement (the "Bank Merger
Agreement"), Monticello Bank, a federal savings bank (“Monticello Bank™), will be merged with
and into CapitalSouth Bank, an Alabama banking corporation (“CapitalSouth Bank™);

WHEREAS, the Executive is currently employed by Monticello and Monticello
Bank as ;

WHEREAS, pursuant to Section 5.15 of the Merger Agrecement, following the
Effective Time of the Merger as that term is defined in the Merger Agreement (the “Effective
Time™), Employer desires to retain the services of the Executive and the Executive desires to be
employed by Employer for the term of this Agreement and upon the terms and conditions
hereinafter described;

WHEREAS, it is a condition precedent to the Merger that the Executive execute
this Agreement; and

WHEREAS, the parties intend ‘and desire that this Agreement supersedc and
replace in all respects the Existing Agreement and any and all other employment and change of
control agreements or arrangements between the Executive and Monticello and Monticello Bank.

NOW, THEREFORE, in consideration of the promises, mutual covenants set
forth in this Agreement, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged the parties hereto, intending to be legally bound, do hereby
agree as follows:

SECTION 1: EMPLOYMENT OF EXECUTIVE; DUTIES AND RESPONSIBILITIES

1.1 Employment _of Executive. Employer shall employ the Executive, and the
Executive shall provide services to Employér subject to the terms and conditions of this
Agreement.

1.2 Term of Agreement. The term of this Agreement and the commencement of
employment of the Executive by Employer shall begin on the Closing Date, as that term is
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defined in the Merger Agreement (the ‘Closing Date”), and this Agreement and the obligations
of Employer hereunder (but not in derogation of the continuing obligations of Executive
hereunder) shall terminate on the last day of the 18" calendar month followmg the Closing Date
(the “Original Agreement Term™) unless employment of the Executive is sooner terminated
pursuant to the provisions of Section 3 hereof (the “Agreement Term™).

1.3  Offices and Positions of Executive. During the Agreement Term, except as
otherwise mutually agreed by Employer and the Executive and subject to Section 3 hereof, the
Executive shall serve as in the Jacksonville, Florida Market of
Employer, or in such other executive capacity in the Jacksonville, Florida Market of Employer
for which Executive is suited by background and training, as Employer, in Employer’s sole
discretion, deems appropriate.

1.4  Duties and Responsibilities. During the Agreement Term, the Executive shall
perform such duties and responsibilities as the management of Employer shall assign to the
Executive from time to time and which can reasonably be expected to be performed by a person
serving in a similar position. The Executive agrees to devote such of his full business time and
. energy to the business of Employer as is needed and shall perform his duties in a trustworthy and
business-like manner, all for the purposes of advancing the interests of Employer. The Executive
shall report to the Chief Executive Officer of Employer or his designee.

SECTION 2: COMPENSATION; REIMBURSEMENT; AND BENEFITS

2,1  Base Salary. During the Agreement Term, Employer shall pay to the Executive
an aggregate annual base salary (the “Base¢ Salary”) at a rate of § per annum,
which shall not be reduced at any time during the term of the Agreement Term. The Executive’s
Base Salary shall be subject to annual review in accordance with the existing procedures of
Employer

2.2  Payment of Base Salary. Employer shall pay the Base Salary due the Executive
in accordance with the policy of Ernployer as in effect from time to time for the payment of
salarics.

2.3 Other Benefits. The Executive shall be entitled to participate on the same basis as
other similarly situated personnel of CapitaiSouth and its affiliates and subsidiaries in all
incentive and benefit programs or arrangements, including cash bonus and stock programs, made
available by CapitalSouth and its affiliates and subsidiaries to such employees; provided that it is
understood that the foregoing does not inctude any automobile or club dues allowance, For
purposes of such benefit programs or arrangements, the Executive shall be credited for the
Executive’s prior service with Monticello and Monticello Bank in accordance with Section 6.3 of
the Merger Agreement, and for purposes of such incentive programs or arrangements (including
stock programs), the Executive shall be credited for all of the Executive’s prior service with
Monticello and Monticello Bank. The Executive shall be subject to the appropriate performance
bonus programs in which other similarly situated personnel of CapitalSouth and its affiliates and
subsidiaries participate. As of the date of this Agreement, such appropriate performance bonus
program is the Executive Incentive Plan.
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2.4  Business Expenses. Employer shall reimburse the Executive for all reasonable
expenses incurred by him in accordance with the standard policies and procedures of Employer
in the course of rendering his services pursuant to this Agreement; provided, however, that the
Executive shall promptly submit such reasonable documentation as may be requested by
Employer to verify such expenditures.

2.5  Vacation. The Executive shall be afforded vacation in accordance with and under
the same terms and conditions as arc applicable to similarly situated personnel of Employer and
its affiliates. The Exccutive shall take into consideration the needs of Employer in setting his
vacation schedule. Lo

SECTION 3: TERMINATION OF EMPLOYMENT

3.1  Termination of Agreement Term. The Agreement Term may be terminated in the
following manner:

(a) Termination on Death or Disability. The Agreement Term shall
automatically terminate upon the death or Disability of the Executive. The term “Disability”

shall mean the Executive's physical or mental incapacity, as certified by a physician, that renders
him incapable of performing the essential functions of the duties required of him by this
Agreement for six (6) months, even with reasonable accommodation.

®) Termination upon Notice. The Agreement may be terminated by the
Executive upon thirly (30) days’ written notice to Employer. The Agreement may be terminated
by Employer for any other reason other than for “Cause” (as defined in Section 3.1(d) hereof),
upon notice and continued payment of salary to the Executive.

() Resignation for Good Reason. The Executive may resign from
employment with Employer and terminate the Agreement Term for good reason, other than after
the occurrence of circumstances constituting Cause (as defined in Section 3.1(d) below), upon
the occurrence of any of the following conditions (“Gopd Reason™): (i) Employer reduces the
Executive’s then present Base Salary during the Apgreement Term; (ii) Employer requires the
Executive's relocation to an office outside Duval, Clay, Nassau or St. Johns counties, Florida; or
(iii) the assignment to the Executive of any duties inconsistent with Executive’s position as a
of the Employer. In-any such case, the Executive’s resignation for Good
Reason shall be effective by delivering to Employer, within thirty (30) days afier the occurrence
of one of the conditions described above is known to the Executive, a written notice specifying a
date for termination of the Executive’s employment which is not less than thirty (30) days after
the date of the notice, provided, that the Executive cannot cure such “Good Reason,” to the
satisfaction of the Executive, during the thirty (30) day period, stating that the Executive is
resigning for Good Reason as contemplated by this Section 3.1(c), and setting forth in reasonable
detail the facts and circumstances claimed to provide a basis for the Executive’s resignation for
Good Reason hereunder.,

(d) Termination For Cause. The Agreement Term may be terminated by
Employer for “Cause” at any time during the Agreement Term upon fifteen (15) days® written
notice to the Executive, which notice shall state the facts constituting such “Cause,” provided,
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that the Executive cannot cure such “Cause,” to the satisfaction of CapitalSouth, during the
fifteen (15) day period. For the purpose of this Section 3.1(d), the term “Cause” shall mean (i)
willful misconduct or gross malfeasance, or an act or acts of gross negligence in the course of
employment; (ii) the Exccutive’s commission, conviction, admission or confession of any felony
or crime of moral turpitude; (iii) willful violation of any law, rule, regulation (other than traffic
violations or similar offenses) or final cease-and-desist order, (iv) if the Executive is removed
and/or permanently prohibited from participating in the conduct of the Employer’s affairs by an
order issued under Section 8(e)(4) or (g)(1) of the Federal Deposit Insurance Act (12 U.S.C.
Section 1818(e)(d) or (g)(1)); or (v) the existence of a substantial and objective act of
misfeasance or nonfeasance by the Executive which is plainly sufficient, under sound banking
principles (as recognized by thc Alabama State Banking Department, the Federal Deposit
Insurance Corporation, or any other appropriate bank regulatory authority to the extent said
agencies would no longer approve the Executive to hold a comparable executive position), to
conclude that the Executive is unfit to continue in the capacities stated in this Agreement.
Employer shall have the power to temporarily suspend Executive, with pay, from duty if there is
rcasonable evidence of the possibility of Cause until Cause is cither proved or disproved; if
disproved, full reinstatement will immediately be effected.

3.2 Consequences of Terminat_ion.

(a) For Cause; Death or Disability; Without Good Reason. In the event
Exccutive’s employment is terminated (i) by Employer for Cause under Section 3.1(d) hereof,
(ii) as a result of the Executive’s death or Disability under Section 3.1(a} hereof, or (iii) by the
Executive under Section 3.1(b) hereof, Employer shall be under no further obligation to make
payments or provide benefits to the Executive, except for Base Salary earned but unpaid at the
time of such termination, payment for accrued vacation, reimbursable expenses incurred by but
not yet reimbursed to the Executive at the time of such termination, any earned but unpaid
incentive awards due to the Executive, vested accrued retirement benefits, group health and any
other benefits coverage that is required to be continued by applicable law.

(b) Other than for Cause; Resignation for Good Reason. In the event the
Executive’s employment is terminated by Employer other than for Cause under Section 3.1(d}

hereof or the Executive resigns for Good Reason under Section 3.1(c) hereof, Employer shall pay
to the Executive an amount equal to the product of $ (or Executive’s then present
salary, if it is different) multiplied by a fraction, the denominator of which is 365 and the
numerator of which is the number of days remaining in the Original Agreement Term, and shall
be paid semi-monthly during the remainder of what would have been the Original Agreement
Term, beginning on the next normal semi-monthly payroll of Employer following separation
from service. .

(c) Obligation of Emplover to Make the Payments Under Section 3.2(b)

Hereof. Compliance by the Executive with Section 4 hereof is a condition precedent to
Employer’s obligation to make, or to continue to make, the payments referred to in Section
3.2(b) hereof.

(d) Employee Benefits. Following termination or expiration of this
Agreement, whether terminated pursuant to the terms of this Agreement or due to the expiration
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of the term of this Agreement, the Executive shall not be entitled to receive, and Employer shall
not be required to provide, any employee benefits other than (i} payments made pursuant to
Section 3.2(b) hereof, if applicable, (ii) group health and any other benefits coverage that is
required to be continued by applicable law; (iii) vested accrued retirement benefits; and (iv) any
other employee benefits described in Section 3.2(a) hercof.

SECTION 4: NON-COMPETITION, NON-SOLICITATION AND CONFIDENTIALITY

4,1 Non-Competition and Non-Solicitation.

() For purposes of this Agreement, the phrase “Non-Competition Period”
shall mean the period commencing on the Closing Date and continuing for eighteen (18) months
after the Closing Date, except as such period may be extended by Section 4.1(c) hereof. In the
event the Executive’s employment is terminated pursuant to Section 3.1 hereof (other than
termination by Death), the Executive, for the Non-Competition Period, will not, without the prior
writien approval of the Board of Directors of CapitalSouth, directly or indirectly (i) whether
through his own account or as a partner, member, manager, employee, advisor, consultant,
owner, trustee, shareholder, officer, director or agent of or to any person, corporation,
proprietorship, parinership, limited liability company, joint venture, trust or other entity or
association (any of the foregoing being referred to as a “Person”), within Duval County, Florida
or any county configuous thereto (the “Non-Competition Territory™), perform services, own,
advise, participate in, support, have an interest in, give financial assistance to, permit Executive’s
name to be used in connection with or serve as a member of management, supervisor, consultant
or employee of any financial service institution, including without limitation any “insured
depository institution” (as such term is defined in 12 U.S.C. § 1813(c)(2)) or any “regulated
lending institution” (as such term is defined in 42 U.S.C. § 4003(a)(10)) or any other business, or
any affiliate, parent, or subsidiary thereof, which would be competitive with the business of
CapitalSouth or any affiliate or subsidiary thereof; (ii) solicit or induce, or attempt to solicit or
induce, any employee of CapitalSouth or any affiliate or subsidiary thereof to terminate such
employment or to become employees of any other person or entity; (iii) solicit or induce, or
attempt to solicit or induce, any Person who during the term of this Agreement was or is a
customer, supplier, contractual party of CapitalSouth or any affiliate or subsidiary thereof or any
other Person with whom any of them has or had business relations to refrain from or cease doing
business with, seek advice and/or services and products from, or otherwise discontinue all or any
. portion of their relationship with CapitalSouth or any affiliate or subsidiary thereof; or
(iv) disparage or cast in a poor light CapitalSouth or any affiliate or subsidiary thereof or any of
their respective shareholders, directors, officers, or employees. The preceding provisions of this
Section 4.1(a)(i} shall not preclude the Executive from holding any publicly-traded stock,
provided that the Executive does not at any time hold any stock interest in any one company in
excess of one percent (1%) of the outstanding voting stock of that company.

{b)  The Executive agrees that each of the covenants set forth above in Section
4.1(a) hereof are reasonable with respect to its duration, geographical area and scope.
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(c) In the event of a breach by the Executive of any covenant set forth in
Section 4.1(a) hereof, the Non-Competition Period shall be extended by the period of the
duration of such breach.

(d)  If Employer terminates the Executive’s employment without Cause or if ‘
Executive resigns for Good Reason, as additional consideration for the covenants contained in
Section 4.1(a) hereof, Executive shall be paid in accordance with Section 3.2(b) hereof.

4.2 Confidentiality.

(a) The Executive hereby acknowledges that during his employment by
Employer he will have contacts with and develop and serve the customers of Employer and that
in all of his activities, and through the nature of complying with his obligations pursuant to this
Agreement, he will have access to and will acquire confidential information relating to the
business, assets, operations, customers, suppliers, contractual parties and other persons with
whom Employer, CapitalSouth and their respective affiliates and subsidiaries do business. The
Executive hereby acknowledges and confirms that such information constitutes the exclusive
property of Employer, CapitalSouth or their respective affiliates and subsidiaries, as the case
may be, and that such information is proprietary in nature. Such information does not include
information already in the public realm or information received by Executive from third parties.

(b)  The Executive agrees in perpetuity that he shall not disclose to others
(except as permitted and as directed by Employer or only as to the extent required pursuant to a
subpoena or order of a court of compelent jurisdiction) any such information referred to in
Section 4.2(a} hereof.

4.3 Remedies.

(a) If the Executive breaches, or threatens to commit a breach, of any of the
provisions of Section 4 hereof, Employer shall have the following rights and remedies, each of
which rights and remedies shall be independent of the others and severally enforceable, and each
of which is in addition to, and not in lien of, any other rights and remedies available to Employer
at law or in equity (including the right to recover damages):

@) the right and remedy to have Section 4 hereof specifically enforced
by any court of competent jurisdiction, it being agreed that any breach or threatened breach of
Section 4 would cause irreparable harm to Employer and that money damages would not provide
an adequate remedy to Employer;

(ii)  the right and remedy to require the Executive to account for and
pay over to Employer all compensation, profits or other benefits derived or received by the
Executive as the result of any actions constituting a breach of Section 4 hereof; and

(iii)  the right to recover all costs, fees and expenses incurred in
connection with enforcing the terms of this Agreement, including, but not limited to, all court
arbitration fees, costs, attorneys' fees, court reporter fees and expert witness costs.
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44  Blue Penciling. If for any reason any court of competent jurisdiction shall find
that the provisions of Sections 4.1 or 4.2 hereof are unreasonable in duration or in geographic
scope, the prohibitions contained herein shall be restricted to such time and/or geographic areas
as such court determines to be reasonable.

SECTION 5: GENERAL PROVISIONS

5.1 Defined Terms. Unless defined herein, capitalized terms used herein shall have
the meanings ascribed to them in the Merger Agreement unless the context clearly requires
otherwise.

5.2  Intention of the Parties. The parties acknowledge and agree that the terms and
provisions of this Agreement, including, but not limited to, Section 4 hereof, have been agreed to
by the parties in contemplation of the consummation of the Merger and that the execution of this
Agreement is a condition precedent to the consummation of the Merger.

5.3  Nonassignability; Persons Bound. Neither this Agreement nor any of the rights,
obligations or interests arising hereunder may be assigned by the Executive without the prior
written consent of Employer; provided, however, that nothing in this Section 5.3 shall preclude
the Executive from designating, in writing, a beneficiary 1o receive any compensation payable to
him or any other benefit receivable by him under this Agreement upon the death or incapacity of
the Executive, nor shall it preclude the executors, administrators or any other legal
representatives of the Executive or his estate from assigning any rights hereunder to the person
or persons entitled thereto. Neither this Agreement nor any of the rights, obligations or interests
arising hereunder may be assigned by Employer without the prior written consent of the
Executive to a person other than (i) an affiliate or subsidiary of Employer, or (ii) any party with
whom Employer merges or consolidates, or to whomever Employer may sell all or substantially
all of its assets; provided, however that any such affiliate, subsidiary or successor shall expressly
assume all of Employer’s obligations and liabilities to the Executive under this Agreement. This
Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their
respective successors and permitted assigns. Notwithstanding anything to contrary herein, there
shall be no third-party beneficiaries of this Agreement except as provided in Section 5.7 hereof.

54  Severability. This Agreement shall be deemed severable and any part hereof
which may be held invalid by a court or other entity of competent jurisdiction shall be deemed
automatically excluded from this Agreement and the remaining parts shall remain in full force
and effect.

5.5  Entire Understanding. This Agreement contains the entire understanding of the
parties hereto and constitutes the only agreement between Employer and the Executive regarding
the employment of the Executive by Employer. This Agreement supersedes all prior
agreements, either express or implied, between the parties hereto regarding the employment of
the Executive by Employer, '

56  Amendment. None of the terms and conditions of this Agreement shall be
amended or modified unless expressly consented to in writing and signed by each of the partics
hereto. The parties hereto agree to amend this Agreement from time to time in such a manner
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that: (a) is agreeable to CapitalSouth; and (b) prevents the payment of any excise tax resulting
from Section 409A of the Code.

5.7  Asbitration. Other than as set forth in Section 4.3 hereof, the parties hereto, by
executing this Agreement, WAIVE THEIR RIGHT TO TRIAL BY JURY of disputes, claims
or controversies between themselves or any of their respective officers, directors, partners,
employees, shareholders, affiliates or agents (such non-signatories being the intended third party
beneficiaries of this Agreement with respect solely to this Section 5.7) and instead agree that
ANY AND ALL CONTROVERSIES AND CLAIMS ARISING OUT OF OR RELATING
TO THIS AGREEMENT, OR THE BREACH THEREOF, SHALL BE SETTLED BY
FINALL AND BINDING ARBITRATION IN ACCORDANCE WITH THE
COMMERCIAL ARBITRATION RULES OF THE AMERICAN ARBITRATION
ASSOCIATION THEN IN EFFECT. Any such arbitration proceedings shall be and remain
confidential. The panel of arbitrators for any such arbitration shall consist of three members of
the American Arbitration Association, one of whom shall be selected by CapitalSouth, one of
whom shall be selected by the Executive, and the third who will be selected by the other twao.
Judgment upon the decision rendered by the arbitrators may be entered in any court having
jurisdiction thereof. The parties specifically acknowledge that this Agreement evidences a
transaction involving, affecting, affected by, and a part of, interstate commerce and that this
Agreement to arbitrate is governed by and enforceable under 9 U.8.C. §§ 1 et seq. The place of
arbitration shall be Birmingham, Alabama.

5.8  Notices. All notices or other communications to be given by the parties among
themselves pursvant to this Agreement shall be in writing and shall be deemed to have been duly
made to the party to whom it is directed at - for the Executive
and at 2340 Woodcrest Place, Suite 200, Birmingham, Alabama 35209, Attention: Chairman, if
to Employer, (a) upon the earlier of five (5) days after mailing or the date of actual delivery, if
mailed by first class or certified mail with postage prepaid; or (b) upon delivery, if either by hand
delivery or by reputable overnight courier. Any of the parties hereto may change their respective
addresses upon written notice to the other given in the manner provided in this section.

59  Waiver. No waiver by any of the parties to this Agreement of any condition, term
or provision of this Agreement shall be deemed to be a waiver of any preceding or subsequent
breach of the same or any other condition, term or provision hereof.

510 Survival. Notwithstanding anything in this Agreement to the confrary, and
notwithstanding any termination of the Agreement Term, the provisions of this Agreement
intended to govern the obligations of the parties hereto upon the termination of the Executive’s
employment with Employer for any reason, including, but not limited to, Section 3 hereof
(inclusive of each of the subsections thereof) and Sections 4.1 and 4.2 hereof shall continue in
full force and effect, if so provided herein.

5.11 Effective Date. This Agreement shall be effective as of the Effective Time. In
the event the Merger is not consummated by the parties, this Agreement shall be void and of no
further cffect.

1/1547901 4 8



5.12 Governing Law. This Agreement shall be governed by and construed under the
laws of the State of Alabama without regard to provisions thereof governing conflicts of law,

5.13  Construction. This Agreement was prepared by the parties jointly. The language
used in this Agreement shall be deemed to be the language chosen the parties to express their
mutual intent, and no rule of strict construction shall be applied against either party. Whenever
used in this Agreement, the singular number shall include the plural and the-plural the singular.
Pronouns of one gender shall include all genders. Accounting terms used and not otherwise
defined in this Agreement have the meanings determined by, and all calculations with respect to
accounting or financial matters unless otherwise provided for herein, shall be computed in
accordance with generally accepted accounting principles, consistently applied. References
herein to articles, sections, paragraphs, subparagraphs or the like shall refer to the corresponding
articles, sections, paragraphs, subparagraphs or the like of this Agreement. The words “hereof”,
“herein”, and terms of similar import shall refer to this entire Agreement. Unless the context
clearly requires otherwise, the use of the terms “including”, “included”, “such as”, or terms of
similar meaning, shall not be construed to imply the exclusion of any other particular elements.

5.15 Captions. The captions as to contents of particular articles, sections or paragraphs
contained in this Agreement angd the table of contents hereto are inserted only for convenience
and are in no way to be construed as part of this Agreement or as a limitation on the scope of the
particular arlicles, sections or paragraphs to which they refer.

5.16 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same document with the same force and effect as though all parties had executed the same
document. This Agreement may be executed and delivered by facsimile transmission.

5.17 Regulatory Provisions. Notwithstanding anything to the contrary contained in
this Agreement, any payments to be made to the Executive pursuant to this Agreement or
otherwise, are subject to and conditioned upon their compliance with 12 U.S.C. Section 1828(k)
and FDIC Regulation 12 CFR Part 359, Golden Parachute and Indemnification Payments.
Employer’s obligations under this Agreement shall be suspended commencing on the date the
Executive is suspended and/or temporarily prohibited from participating in the conduct of
Employer’s affairs by notice served under Section 8(e)(3) or (g)(1) of the Federal Deposit
Insurance Act (12 U.S.C. Section 1818(e)(3) and (g)(1)); provided that if the charges in the
notice are dismissed, Employer shall (i) pay the Executive all of the compensation withheld
while Employer’s obligations under this Agreement were suspended, and (ji) reinstate all of its
obligations under this Agreement; provided further that the foregoing provisions shall not effect
or impair any other rights of Employer to terminate the Executive for “just cause”. All
obligations of Employer hereunder shall be terminated, except to the exient it is determined that
the continuation of this Agreement is necessary for the continued operation of Employer by the
appropriate regulatory authorities, (i) at the time the Federal Deposit Insurance Corporation
enters into an agreement to provide assistance to or on behalf of Employer under the authority
contained in Section 13(c) of the Federal Deposit Insurance Act; or (ii} at the time appropriate
regulatory authorities approve a supervisory merger to resolve problems related to the operation
of Employer or when Employer is determined by appropriate regulatory authorities to be in an
unsafe or unsound condition. If Employer reasonably determines that any provision of this
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Agrecment fails to comply with the rules, regulations or-orders of any governmental authority
possessing regulatory authority over Employer and its operations, Employer and Executive,
Jjointly and severally, agree to amend, modify and/or appeal any such provision or provisions in
order to make such provision or provisions comply with such rules, regulations or orders.
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IN WITNESS WHEREOF, the parties hereto have duly, or caused to be executed
this Agreement as at the date and year first above written.

CAPITALSOUTH BANK

By:
Name;
Its:

EXECUTIVE:

Name:
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EXHIBIT 5.15-C
MR. BOWEN'S FORM OF NON-COMPETITION AGREEMENT

{See attached]



NON-COMPETITION AGREEMENT

THIS NON-COMPETITION AGREEMENT (this “Agreement™), made and
entered into this 28th day of February, 2007, between CapitalSouth Bancorp, a Delaware
corporation and a registered bank holding company ("CapitalSouth"), and Jake Bowen, a resident
of Duval County, Florida (“Mr. Bowen™). -

WHEREAS, on even date hereof, CapitalSouth Bancorp, a Delaware corporation
and a registered bank holding company (“CapitalSouth™), and Monticello Bancshares, Inc., a
Florida corporation (“Monticello™), have executed an Agrecement end Plan of Merger (the
“Merger Agreement”), joined in by Mr. Bowen, pursuant to which Monticello will be merged
with and into CapitalSouth (the “Merger™), [and it is contemplated, but not required, that, in the
sole discretion of CapitalSouth and in connecction with the consummation of the Merger
Agreement and pursuant to the terms of a certain Bank Merger Agreement (the "Bank Merger
Agreement"), Monticello Bank, a federal savings bank (“Monticello Bank™), will be merged with
and into CapitalSouth Bank, an Alabama banking corporation (“CapitalSouth Bank™)]; and

WHEREAS, it is a condition precedent to the Merger that Mr. Bowen execute this
Agreement.

NOW, THEREFORE, in consideration of the promises, mutual covenants set
forth in this Agreement, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged the parties hereto, intending to be legally bound, do hereby
agree as follows:

SECTION 1: NON-COMPETITION, NON-SOLICITATION AND CONFIDENTIALITY

1.1 Non-Competition and Non-Solicitation. As an inducement for CapitalSouth to
enter into the Merger Agreement and in consideration for CapitalSouth’s consummation of the
transactions contemplated thereby, Mr. Bowen agrees that:

(a) For purposes of this Agreement, the phrase ‘Non-Competition Period”
shall mean the period commencing on the Closing Date and continuing to the second ")
anniversary of the Closing Date, except as such period may be extended by Section 1.1(c} hereof.
During the Non-Competition Period, Mr. Bowen will not, without the prior written approval of
the Board of Directors of CapitalSouth, directly or indirectly (i) whether through his own
account or as a partner, member, manager, employee, advisor, consultant, owner, trustee,
shareholder, officer, director or agent of or o any person, corporation, proprietorship,
partnership, limited liability company, joint venture, trust or other entity or association (any of
the foregoing being referred to as a “Person”), (A) within Duval County, Florida or any county
contiguous thereto (the “Non-Competition Territory™), perform scrvices, own, advise, participate
in, support, have an interest in, give financial assistance to, permit Mr. Bowen’s name to be used
in connection with or serve as a member of management, supervisor, consultant or employee of
any financial service institution, including without limitation any “insured depository institution”
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(as such term is defined in 12 U.S.C. § 1813(c)(2)) or any “regulated lending institution” (as
such term is defined in 42 U.S.C. § 4003(a)(10)) or any other business, or any affiliate, parent, or
subsidiary thereof, which would be competitive with the business of CapitalSouth or any affiliate
or subsidiary thereof, or (B) within the States of Florida, Georgia, Alabama or South Carolina
perform services for, own, advise, participate in, support, have an interest in, give financial
assistance to, permit Mr. Bowen’s name to be used in connection with or serve as a member of

management, supervisor, consultant or employee of any broket, originator, packager or seller of-

residential mortgage loans, including any mortgage banking operation; (ii) solicit or induce, or
attempt to solicit or induce, any employee of CapitalSouth or any affiliate or subsidiary thereof
to terminate such employment or to become employees of any other person or entity; (iii) solicit
or induce, or attempt to solicit or induce, any Person who during the term of this Agreement was
or is a customer, supplier, contractual party of CapitalSouth or any affiliate or subsidiary thereof
or any other Person with whom any of them has or had business relations to refrain from or cease
doing business with, seck advice and/or scrvices and products from, or otherwise discontinue all
or any portion of their relationship with CapitalSouth or any affiliate or subsidiary thereof, or
(iv) disparage or cast in a poor light CapitalSouth or any affiliate or subsidiary thereof, or any of
their respective shareholders, directors, officers, or employees. The preceding provisions of
Section 4.1(a)(i) shall not preclude Mr. Bowen from holding any publicly-traded stock, provided
that Mr. Bowen does not at any time hold any stock interest in any one company in excess of one
percent (1%) of the outstanding voting stock of that company.

(b) Mr. Bowen agrees that each of the covenants set forth above in Section
1.1(a) of this Agreement are reasonable with respect to its duration, geographical area and scope.

(c) In the event of a breach by Mr. Bowen of any covenant set forth in Section
1.1(a) of this Agreement, the Non-Competition Period shall be extended by the period of the
duration of such breach. '

1.2 Confidentiality.

(a) . Mr. Bowen hereby acknowledges that he has occupied a position of trust
and confidence with Monticello and Monticello Bank prior to the date hereof, has contacts with
and has developed and served the customers of Monticello and Monticello Bank, and that in all
of his activities, including negotiation of the Merger Agreement and the transactions
contemplated thereby, he has become familiar with and has had access to confidential
information relating to the business, assets, operations, customers, suppliers, contractual parties
and other persons with whom Monticello, Monticello Bank, CapitalSouth and its respective
affiliates and subsidiaries do business. Mr. Bowen hereby acknowledges and confirms that such
information constitutes the exclusive property of CapitalSouth or any affiliate or subsidiary
thereof, as the case may be, and that such information is proprictary in nature. Such information
does not include information already in the public realm or information received by Mr, Bowen
from third parties.

(b) Mr. Bowen agrees in perpetuity that he shall not at any time disclose to
others (except as permitted and as directed by CapitalSouth or any affiliate or subsidiary thereof
or only as to the extent required pursuant to a subpoena or order of a court of competent
jurisdiction) any such information referred to in Section 1.2(a) of this Agreement.
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1.3 Remedies.

(a) If Mr. Bowen breaches, or threatens to commit a breach, of any of the
. provisions of Section 1 hereof, CapitalSouth shall have the following rights and remedies, each
of which rights and remedies shall be independent of the others and severally enforceable, and
edch of which is in addition to, and not in lieu of, any other rights and remedies available to
CapitalSouth at law or in equity (including the right to recover damages):

(i) the right and remedy to have Section 1 hereof specifically enforced
by any court of competent jurisdiction, it being agreed that any breach or threatened breach of
Section 1 would cause irreparable harm to CapitalSouth and that money damages would not
provide an adequate remedy to CapitaiSouth;

(i)  the right and remedy to require Mr. Bowen to account for and pay
over to CapitalSouth all compensation, profits or other benefits derived or received by Mr.
Bowen as the result of any actions constituting a breach of Section 1 hereof; and

(iii)  the right to recover all costs, fees and expenses incwred in
connection with enforcing the terms of this agreement, including, but not limited to, all court
arbitration fees, costs, attoreys' fees, court reporter fees and expert witness costs.

1.4 Blue Penciling. If for any reason any court of competent jurisdiction shall find
that the provisions of Sections 1.1 or 1.2 hereof are unreasonable in duration or in geographic
scope, the prohibitions contained herein shall be restricted to such time and/or geographic areas
as such court determines to be reasonable.

SECTION 2: GENERAL PROVISIONS

2.1 Defined Terms. Unless defined herein, capitalized terms used herein shall have
the meanings ascribed to them in the Merger Agreement unless the context clearly requires
otherwise.

22 Intention of the Parties. The parties acknowledge and agree that the terms and
provisions of this Agreement, including, but not limited to, Section 1 hereof, have been agreed to
by the parties in contemplation of the consummation of the Merger and that the execution of this
Agreement is a condition precedent {o the consummation of the Merger.

2.3 Nonassignability; Persons Bound. Neither this Agreement nor any of the rights,
obligations or interests arising hereunder may be assigned by Mr. Bowen without the prior
written consent of CapitalSouth. Neither this Agreement nor any of the rights, obligations or
interests arising hereunder may be assigned by CapitalSouth without the prior written consent of
Mr. Bowen to a person other than (i) an affiliate or subsidiary of CapitalSouth, or (ii) any party
with whom CapitalSouth merges or consolidates, or to whomever CapitalSouth may sell all or
substantially all of its assets; provided, however that any such affiliate, subsidiary or successor
shall expressly assume all of CapitalSouth’s obligations and liabilities to Mr., Bowen under this
Agreement. This Agreement shall be binding upon and shall inure to the benefit of the parties
hereto and their respective successors and permitted assigns. Notwithstanding anything to
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contrary herein, there shall be no third-party beneficiaries of this Agreement except as provided
in Section 2.7 hereof.

2.4 Severability. This Agreement shall be deemed severable and any part hereof
which may be held invalid by a court or other entity of competent jurisdiction shall be deemed
automatically excluded from this Agreement and the remaining parts shall remain in full force
and effect.

2.5 Entire Understanding, This Agreement contains the entire understanding of the
parties hereto and constitutes the only agreement between CapitalSouth and Mr. Bowen
regarding subject matter contained herein. This Agreement supersedes all prior agreements,
cither express or implied, between the parties hereto regarding the subject matter contained
herein,

2.6 Amendment. None of the terms and conditions of this Agreement shall be
amended or modified unless expressly consented to in writing and signed by each of the parties
hereto. The parties hereto agree to amend this Agreement from time to time in such a manner
that: (a) is agreeable to CapitalSouth; and (b) prevents the payment of any excise tax resulting
from Section 409A of the Code.

2.7  Arbitration. Other than as set forth in Section 1.3 hereof, the parties hereto, by
executing this Agreement, WAIVE THEIR RIGHT TO TRIAL BY JURY of disputes, claims
“or controversies between themselves or any of their respective officers, directors, partners,
employees, shareholders, affiliates or agents (such non-signatories being the intended third party
beneficiaries of this Agreement with respect solely to this Section 2.7) and instead agree that
ANY AND ALL CONTROVERSIES AND CLAIMS ARISING OUT OF OR RELATING
TO THIS AGREEMENT, OR THE BREACH THEREOF, SHALL BE SETTLED BY
FINAL. AND BINDING ARBITRATION IN ACCORDANCE WITH THE
COMMERCIAL ARBITRATION RULES OF THE AMERICAN ARBITRATION
ASSOCIATION THEN IN EFFECT. Any such arbitration proceedings shall be and remain
confidential. The panel of arbitrators for any such arbitration shall consist of three members of
the American Arbitration Association, one of whom shall be selected by CapitalSouth, one of
whom shall be selected by Mr. Bowen, and the third who will be selected by the other two.
Judgment upon the decision rendered by the arbitraiors may be entered in any court having
jurisdiction thereof. The parties specificaily acknowledge that this Agreement evidences a
transaction involving, affecting, affected by, and a part of, interstate commerce and that this
Agreement to arbitrate is governed by and enforceable under 9 U.S.C. §§ 1 et seq. The place of
arbitration shall be Birmingham, Alabama.

2.8 Notices, All notices or other communications to be given by the parties among
themselves pursuant to this Agreement shall be in writing and shall be deemed to have been duly
made to the party to whom it is directed at Monticello Bancshares, Inc., 10696 St. Augustine
Road, Jacksonville, Florida 32257, Attn: Jake Bowen, for Mr. Bowen and at 2340 Woodcrest
Place, Suite 200, Birmingham, Alabama 35209, Attention: Chairman, if to CapitalSouth, (a)
upon the earlier of five (5) days after mailing or the date of actual delivery, if mailed by first
class or certified mail with postage prepaid; or (b) upon delivery, if either by hand delivery or by
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reputable overnight courier. Any of the parties hereto may change their respective addresses
upon written notice to the other given in the manner provided in this section.

2.9  Waiver. No waiver by any of the parties to this Agreeﬁcnt of any condition, term
or provision of this Agreement shall be deemed to be a waiver of any preceding or subsequent
breach of the same or any other condition, term.or provision hereof.

2.10 Effective Pate. This Agreement shall be effective as of the Effective Time. In
the event the Merger is not consummated by the parties, this Agreement shall be void and of no
further effect.

2.11 Governing Law. This Agreement shalf be governed by and construed under the
laws of the State of Alabama without regard to provisions thereof governing conflicts of law.

2,12 Construction, This Agreement was prepared by the parties jointly. The language
used in this Agreement shall be deemed to be the language chosen the parties to express their
mutual intent, and no rule of strict construction shall be applied against either party. Whenever
used in this Agreement, the singular number shall include the plural and the plural the singular.
Pronouns of one gender shall include all genders. Accounting terms used and not otherwise
defined in this Agreement have the meanings determined by, and all calculations with respect to
accounting or financial matters unless otherwise provided for herein, shall be computed in
accordance with generally accepted accounting principles, consistently applied. References
herein to articles, sections, paragraphs, subparagraphs or the like shall refer to the corresponding
articles, sections, paragraphs, subparagraphs or the like of this Agreement. The words “hereof”,
“herein”, and terms of similar import shall refer to this entire Agreement. Unlcss the context
clearly requires otherwise, the use of the terms “including”, “included”, “such as”, or terms of
similar meaning, shall not be construed to imply the exclusion of any other particular elements.

2.13 Captions. The captions as to contents of particular articles, sections or paragraphs
contained in this Agreement and the table of contents hereto are inserted only for convenience
and are in no way to be construed as part of this Agreement or as a limitation on the scope of the
particular articles, sections or paragraphs to which they refer.

2.14 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same document with the same force and effect as though all parties had executed the same
document. This Agreement may be executed and delivered by facsimile transmission.

2.15 Regulatory Provisions. Notwithstanding anything to the contrary contained in
this Agreement, any payments to be made to Mr. Bowen pursuant to this Agreement or
otherwise, are subject to and conditioned upon their compliance with 12 U.S.C. Section 1828(k)
and FDIC Regulation 12 CFR Part 359, Golden Parachute and Indemnification Payments.
CapitalSouth’s obligations under this Agreement shall be suspended commencing on the date
Mr. Bowen is suspended and/or temporarily prohibited from participating in the conduct of
CapitalSouth’s affairs by notice served under Section 8(e}(3) or (g)(1) of the Federal Deposit
Insurance Act (12 U.S.C. Section 1818(e)(3) and (g)(1)); provided that if the charges in the
notice are dismissed, CapitalSouth shall (i) pay Mr. Bowen all of the compensation withheld
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while CapitalSouth’s obligations under this Agreement were suspended, and (ii) reinstate all of
its obligations under this Agreement; provided further that the foregoing provisions shall not
effect or impair any other rights of CapitalSouth to terminate Mr. Bowen for “just cause”. All
obligations of CapitalSouth hereunder shall be terminated, except to the extent it is determined
that the continuation of this Agreement is necessary for the continued operation of CapitalSouth
by the appropriate regulatory authorities, (i} at the time the Federal Deposit Insurance
Corporation enters into an agreement to provide assistance 1o or on behalf of CapitalSouth or any
of its subsidiaries under the authority contained in Section 13(c) of the Federal Deposit Insurance
Act; or (ii) at the time appropriate regulatory authorities approve a supervisory merger to resolve
problems related to the operation of CapitalSouth or any of its subsidiaries or when CapitalSouth
or any of its subsidiaries is determined by appropriate regulatory authorities to be in an unsafe or
unsound condition. If CapitalSouth reasonably determines that any provision of this Agrecment
fails to comply with the rules, regulations or orders of any governmental authority possessing
regulatory authority over CapitalSouth and its operations, CapitalSouth and Mr. Bowen, jointly
and severally, agree to amend, modify and/or appeal any such provision or provisions in order to
make such provision or provisions comply with such rules, regulations or orders.

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties hereto have duly, or caused to be executed
this Agreement as at the date and year first above written.

CAPITALSOUTH:

By:
Name:
Its:

MR. BOWEN:

Name:
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EXHIBIT 8.5

MATTERS AS TO WHICH MILLER, HAMILTON, SNIDER & ODOM, L.L.C.,
COUNSEL TO MONTICELLO AND MONTICELLO BANK, WILL OPINE

Corporate existence

Authorization, execution and delivery of Agreement
Enforceability Agreement

Valid Issuance of Shares

All requisite approvals

No knowledge of litigation

7. No violation



EXHIBIT 9.6

MATTERS AS TO WHICH BRADLEY ARANT ROSE & WHITE LLP, COUNSEL
TO CAPITALSOUTH AND CAPITALSOUTH BANK, WILL OPINE

1. Corporate existence

2. Authorization, execution and delivery of Agreement
3. Enforceability Agreement

4. Valid Issuance of Shares

s. All requisite approvals

6. No knowledge of litigation

7. No violation

8. Tax free reorganization to the extent provided under IRC § 368(a)(1)(A)
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