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ARTICLES OF INCORPORATION L
OF } . A

Loy oibanit GF STATE
BMS MANAGER, INC. L LA ASSEE

 FLORIDA

TICLE I - NAME
The neme of this corparaiion is BMS Manager, Inc.

ARTICLE Tl — PERINCIPAL QEFICE AND MAILING ADDRESS
The principal office and mailing address of this corporation is:

1501 Colling Avenue
Third Fleor
Miami Beach, Florida 33139

ARTICLE [JT - PURPOSE

Subject to Axticle X1 herein, this corporation is organized for the purpose of {ransacting
any or all lawful business.

ARTICLE ¥V - CAPITAL STOCK

The aggregaie number of shares which this corporation shall have guthority to issue is
One Thousand (1,000) shares of common stock, each share having a par valne of $1.00.

ARTICLE V — INITIAL. REGISTERED OFFICE AND AGENT

The street address of the initial registered office of this corporation is:

200 South Biscayne Boujevard
Suite 2500
Miami, Florida 33131;

and the pame and address of the initial ragistered agent of this corporation ars:

Johm C. Sumberg, P.A.
200 South Biscayne Boulevard
Suite 2500
Miarni, Florida 33131
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VI~ COMMENCEMENT

This corporation shall commence on the date on which these Articles of Incorporation are
filed with the Secretary of Stafe of Florida.

TICLE VII - INTTTA ARD OF DIRECTO

The initial Board of Directors of this corporation shall be comprised of five (5) persons,
The number of directors may be either increased or decreased fromt time to time as provided for
in the By-laws of the corporation, but shall never he fewer than one,

ARTICLE VIII - INCORPORATOR

The name and address of the person signing these Articles of Incorporation as
incorporator are:

Jean Marc Meunter
1501 Collins Avenne
Third Floor
Miami Beach, Florida 33139

ARTICLE IX ~BY-LAWS

The power to alter, amend or repeal the By-laws of this corporation shall be vested in
each-of the Board of Directors and the shareholders of this corporation. The shareholders of this
corporation may amend or adopt a by-law that fixes a greater quorum or voting requirement for
shareholders {or voting groups of shareholders) than is required by law.

ARTICLE X —IN 1
Subject to Article XIT herein, this corporation shall indemmnify any officer, director or

incorporator, or any former officer, director ar incorporator, of this corporation to the fullest
extent permitted by law.

ARTICLE X1 - AMENDMENT

Thie corporation reserves the right to amend or repeal any provisions contained in these
Articles of Incorporation, or any amendment thercto, and any ripht conferred upon the
shareholders is subjecet to this regervation.

37 MISITINA 633781 v B z H03000305625
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ARTICLE XTI — SPECIAL PURPOSES

A Notwithstanding anything to the confrary st forth in these Articles of
Incorporation, this Article XTI shall apply and govern and shall not be amended for so long as
ihat certain mezzanine loan (the "Loan") in the original principal amount of $13,640,000 made
by Carbon Capital, Inc, (the "Lender") to Brickell Main Street Management, Lid., a Florida
limited partnership ("BMS Mapagement™, BMS Investors Group, Lid., a Florida limited
partnership, Cap Ferrat Holdings Lid., & Florida limited partnership, and Fittipaldi Executive
Center I, LLC, a Florida limited liability company (collectively, the "Co-Borrawers"), remains
outstanding and not indefeasibly paid in full. When the Loan is na longer outstanding and has
been indefeasibly paid in full, Article XTI shall no longer remain in effect and shall be null and
void; provided, that until such time, thiz Article XIT shall govern over any provision in these
Articles of Incorporation.

B. Notwithstanding any other provisions of these Articles of Incorporation to the
conirary, the nature of the business and the purposes to be conducted and promoied by the
corporation is to (a) own, hold, sell, assign, transfer, pledge and otherwise deal with all or any
poriion of the membership interest issned by Brickell Main Street, LLC ("BMS") fo the
carporation (such memnbership interest, the "[nicrest™), (b) engage solely in the activity of acting
as a special purpose ranaging member of BMS whose sele purpose is to own the sole general
partner interest in BMS Management and (c} do any and all things incident thereto or in
cormection therewith,

C. Noiwithstanding any other pravisions of these Articles of Incorporation to the
contrary, for so long as the Loan remains ouistanding and not indefeasibly paid in full, the
corporation shall comply with the following provisions, nnless expressly permitted or required
atherwise by the Loan Documents (as hereinafter defined) or with the prior approval of the
Lender:

(b  Certain Probibited Activities. The corporation shall only cause

BMS3 to incur indebtedness In an amount nccessary to meet its
obligations with respect to the Interest. The corporation shall nat,
and shall not cause BMS to, incur, assume or guaranty any other
indebtedness, except as otherwise permitted under the Loan
Documents or with the prior approval of the Lender. The
corporation shall not cause BMS to diszalve, liquidate, merge or
sell all or substantially all of ils assets, or voluntarily commence a
case with respect to itself, or cause BMS to voluntarily commence
a case with respeet lo itself, as debtor, under the Federal
Bankruptey Code or any similar federal or state statute without the
unanimous conscnt of the Board of Directors, including the
Independent Director (as hereinafter defined). No material
amendment may be made to this Article XII or to the corporation's
By-laws, without firsi obtaining the approval of the Lender.
Unless otherwise approved by the Lender, the corporation shall
pay no dividends or other distributions or cash payments of any
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nature whatsoever to the shareholders of the corporation, or to any
affiliate of such sharcholders, including, without limitation, the
payment of affiliaie fees.

(I)  Indemnification. Notwithstanding any other provision of the
Articles of Incorporation, any indemnification of this corparation’s
directors and officers (other than the indemmification of the
Independent Director) shall be fully subordinated to any
obligations respecting BMS or the Interest (including, withaut
limitation, the Loan} and such indemnification shall not constitute
a claim againgt this corporation or BMS in the event that cash flow
in excess of amounts necessary to pay holders of such cbligations
i= insufficient {o pay such obligations.

M)  Sgparateness Covenanis. In order to preserve and ensure ils

separate and distinct corporate identity, in addition to the other
provisions set forth in these Articlea of Incorporation, this
corporation shall conduct its affairs in accordance with the
following provisions:

{a) Tt shall establish and maintain an office through which its
business shall be conducied separate and apart from those
of its affiliates or, if it shares office space with its affiliates,
it shall be allocated, fairly and reasonably, any averhead
and expense for shared office space.

(d) 1t shall not own any asset or property other than the Interest
and such other property and assefs as are incidental to the
conduct of the business of the corporation as provided in
Paragraph B of this Article X1,

(e} 1t shall not engage, directly or indirectly, in any business
other than the business of the corporation as provided in
Paragraph B of this Article XIT and it shall condust and
operate its business as presently conducted and operated.

(dy  Iis Board of Direclors shall hold eppropriate meetings (or
act by unamimous consent) to authorize all appropriate
corporate actions, and in authorizing such actions, shall
observe all corporate formalities,

{e) The Board of Directars shall include at least one individual
whoe is an Independent Director. An “Independent
Dircctor™ shall mean a director of this corporation who is
nat at the time of initial gppointment, or at any time while
gerving as a director of this corporation, and has not been at
any time during the preceding five (5) years: (i) &
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stackholder, director {with the exception of serving as the
Independent Director of this comporation), officer,
croployee, partner, member, attorney or counsel of BMS,
this corporation, or any affiliate of any of them; (ii) =
custemer, creditor, supplier or other person who derives
any of its purchases or revenues ffom jts activities with
BMS, this corporation, or any affiliate of any of them; (iii)
a person or other entity controlling or under cammon
contro! with any such stackholder, partmer, member,
customer, creditor, supplier or other person; or (iv) a
member of the immediate family of any such stockholder,
director, officer, employce, partner, member, customer,
creditor, supplier or other person. {As used herein, the term
“control™ means the possession, directly or indirectly, of
the pawer to direet or cause the direction of management,
policies or activities of a person or entity, whether through
ownership of voting securities, by contract or otherwise,)
Victoria L. Garreit shall serve as the initial Independent
Direcior of this corporation.

(4§ It shail noi enter into any contract or agreentent with any
affiliate of this corporation or any constituent party of this
corporation except upon terms and conditions that are
comrercially reasonable and substantially similar to those
that would be available on an arms-length basis with
unrelated third parties,

(g) It has not incurred and shall not incur any indebtedness and
shall not permit BMS to incur any indebiedness, secured or
wnsecured, direct or indirect, absalutc or contingent
(including guaranfeeing any obligation), other than (A)
trade payables or accrued expenses incurred in the ordinary
course of the business of the corporation with trade
creditors and in amounts as are normal and reasonable
under the circumstances and (B) such reagsonsble affiliate
indebtedness relating to operating expenses of the
corporation or BMS incurved in order that the corporation
and BMS may each comply with the separateness and other
requirements of this Article X0, or of Article 5.3 of the
Amended and Restated Articles of Organization of BMS,
as the case may be, provided that 21l such affiliate
indebtednesz shall at all times be fully subordinate to the
Loan. No indebiedness other than the Loan may be secured
{subordinale or pari passu) by the Interest.

(h) It has nolt made and shall not make any loans or advances to
any third party inclnding any affiliaie of the corporation or

\ZATIALSITI\ R 633781 v B 3 H(3000305625
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constituent party of the corporation and shall not acquire
ohligations or securities of its affiliates other than the
Interest.

1t is and shall remain solvent and shall pay its debts and
liabilities (including, as applicable, shared persornel and
overhead expenses) from its assets (as hereinafter defined)
as the same shall become due,

It has done or caused to be done and shall do all things
necessary to observe organizational formalities and
preserve its existence, and it shall not amend, modify or
otherwise change these Articles of Incorporation or the By-
laws of the corporation wilthout the prior written consent of
the Lender.

It shall maintain all of its books, records, financial
statements and bank accounts separate from those of its
affiliates and any constituent party and the corporation shall
file its own separate tax refurns. It shall maintain its books,
records, resolutions and agreementis as official records.

1t shall be, and at all times shall hold itsslf out o the public
as, a legal entity separate and distinct from any other entity
(including any affiliate of the corporation or any constituent
party of the corporation), shall ecorrect any known
misunderstanding regarding its status as a separate entity,
shall conduct and operate ils business in its own pame,
shall not identify itself or any of ita affiliates as a division
or part of the ather and shall maintain and utilize separate
stationery, invoices and checks.

It shall maintain adequate capital for the normal obligations
reasonably forgseeable in a business of its size and
character and in light of its contemplated business
operations.

Neither this corporation nor any constitnent party shall seek
or permit the dissolution, winding up, liquidation,
consolidalion or merger in whole or in part, of this
corporation, or acquire by purchase or otherwize all or
substantially all the business or assets of, or any stock or
alher evidence of beneficial ownership of any other person
or enlity.

1t shall not commingle the funds and other assets of this
corporation with those of any affiliate or constituent party,

HO03000305625
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or any affiliate of any constituent party, or any other
persorn.

(p) It has and shall maintain its assets in such a manney that it
shall not be costly or difficult to segrepate, ascertain or
identify its individual asset or assets, 88 the case may be,
from those of any affiliate or constituent party, or any
nffiliate of any constituent party, or any other person.

() It shall not pledge its assets and does not and shall nat hold
itself out to be regponsible for the debts or obligations of
any other person.

(r} It shall pay any liabilities out of {is own finds, including
salarics of any employees,

(2) The corporation shall maintain a sufficieni number of
emplayees in light of its confemplated business operations,
or if it shares employess with any affiliate, it shall be
allocated, fairly and ressonably, any overhead and expense
for such shared employes(s).

3] This corporatien shall not guarantec or become obligated
for the debts of any other entity or person.

{m) This corporation shall not form, acquire or hold any
subsidiary ather than BMS,

(v)  This corporation shall cause BMS to comply with the
provisions of Regulation 22 of its Regulations.

IV} Notwithstanding any other provision herein io the confrary and
except a8 permitted under the Loan, so long as the Loan temaing
ontstanding and not indefeasibly paid in full, no shareholder of the
corporation may transfer any direct or indirect ownership interest
in the corporation such that the transferee owns more than a forty-
nine percent (49%) imterest in the corporation (other than a
tranaferce who as of the date hereof owned more than a {orty-nine
percent (49%) interest in the corporation) urless (a) such transfer ia
cenditioned upen the delivery of an acceptable Non-Consolidation
Opinion to the Lender and 1o any nationally recognized rating
agency, if applicable, which has been requested by the Lender or
any transferee of the Lender to rate any issue of securities issued in
respect of a pool of meortgage Joans which include the Loan
(collectively, the “"Certificales™) and which is then rating, or
expecied to rate, such Certificates (individually, a "Rating
Ageney'), concerning, as applicable, the corporation, the new
transferee and/or their respective owners; and (b) cach Rating

7 H03000305625
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Agency confirms jn writing that such transfer will not result in a
gualification, withdrawal or downgrade of any securities rating.

For purpose of this Article XTI, the following terms shall have the following meanings:

"affiliate” means any person contrelling or controlled by or under common
control with this corporation, including, without limitation (i) any person who has a
familial telationship, by blood, marriage or atherwise with any director, officer or
emplayee of this corporation or any affitiate thereof and (i) any person whieh recejves
compensation for administrative, legal or accounting services from this corporation or
any affiliate, For purposes of this definition, “conirol” when used with respect to any
specified person, means the power {o direct the management and policies of such person,
directly or indirectly, whether through the ownership of voting securities, by contract or
atherwise; and the terms “controlling” and "conwvolied" have meanings correlative to the
foregoing.

"Loan Documents” means that certain loan agreement entered into by and among
the Lender, the Co-Borrowsrs and certain guarantors of the Loan governing the terms and
conditions of the Loan together with such other docnments as evidence the Loan and/or
are entered into in connection with the Loan. '

"person” means any individual, corporation, partnership, limited liability
company, joint venture, association, joint stock company, trust (including any beneficiary
thereof), unincorporated organization, or government or any agency or political
subdivision thereof,

[Signature of incorporator on following page.]

g H03000305625
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IV WITNESS WHEREOF, the undersigmed has cxeented these Artficles of Incarporation
as ineorporetor thersof as of the 2.8 "'ﬂay of Qptober, 2003.

an Marc Meuonicr, Incnrpoﬂtor)
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ACCEPTANCE OF APPOINTMENT PALLASASSFE FloRiG A
AS REGISTERED AGENT B

The undersigned, as President and on behalf of John C. Sumberg, P.A., a Florida
professional service corporation (the “Corporation™), which has been desipnated as registered
agent for BMS Manager, Inc., a Florida corporation, in the foregoing Articles of Incorporation of
BMS Manager, Inc., hereby agrees that the Corporation shall accept service of process for and on
behalf of BMS Manaper, Inc. and that the Corporation shall comply with any and all laws,
inchiding, without limitation, Section 607.0501, Florida Statutes, as amended, relating to the
complete and proper performance of the dutics and obligations of a registered agent of a Florida
corporation.

Dated: October 2.8 , 2003. John C. Sumberg, P.A, a Florida
prafessional service corporation

By, / V7/
John C#Sunﬂﬁ(ﬁresidcnt
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