CEIVED

L3

ivision of Corporafions
Public Acecess System

Electronic Filing Cover Sheet

Note: Please print this page and nge it ax a cover sheet. Typs the fax audit number

{shown below) on the fop and botfom of all pages of the document,
(((HO05000254934 3}))

Note: DO NOT hit the REFRESH/RELCAD bution on your browser from this page.
Doing so will generate another cover sheet.

ety Ay

"o
EAEa R T B T P

To:
Divigion of Corporacions
Fax Numbexr :+ {B5012Q5~0Q38Q
From:
Account Name r HOLIAND & ENIGHT - ST, PETE
Aoecount Number : TI9390000004 =
' phone : {727)1824-6135 —_ g
Fax Number r (T27)822-8048 o
=2 o
=M &S -
-t == T2
m:.‘,_, 1
s e 0 ‘f_g__ﬂ‘ﬁrg T
D :-t.'.‘ . . - mc m
o © ' ' mT F O
& = BASIC AMENDMENT | of o
= b - o | g% -
= = APOLLO PHARMACEUTICAL, INC. > =
[N [ - . : -
3 i
= i Certificate of Status 0
>
v 8 Certified Copy — 0
=L Page Count 01
$358.00

Hatimated Charge

ey

- - — Mm@mw e .l;wg*

Gectsonin DM

Lo TSmOV 02 205 Wﬂl

11/1/2005

https://efile.sunbiz.org/scripts/efilcovr.exe



)
NOV. 12005 5:27PM  HOLLENDSKNIGHT oo, 0

L “a B < «
(((F105000254934 3))) “%, % 2 o
- A1l g
— e em—— Ay '4»,
ARTICLES OF AMENDMENT RO
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APOLLO PHARMACEUTICAL, INC.

A, Am;endment.
Article V, Capital Stock, of the Articles of Incoiporation, az amended, of Apollo Pharmaceutical,

Tnc., & Florida corporation (Document Nomber PO6000071872) is heoreby amended to read in its entirety
#8 Tollows: .

ARTICLE Y
CAPITAYL STOCK

L Authorized Capital Generally.

This Corporation is authorized to issne FIFTY MILLION (50,000,000} shares of
capital stock, divided into thirty million (30,000,000} shares of common stock, par valuo
one cent (1¢) each (the “Common Stock™), and TWENTY MILLION shares of proferred
stock, par value fifty cents (50¢) each (the ‘“Preferred Stock”). The shares of the
Preferred Stock may be issued in eeries. FIVE MILLION (5,000,000) SHARES of the
euthorized shares of Preferred Stock are designated as Series A Profemred Stock (the
“Series A Preferred Stock™). Subisct to these Articles of Incorporation, except for the
preferences, limitations, and retative rights of the Serias A Preferred Stock, as specified
in thege Articles of Ingorporation, the Board of Directors, within the limits preseribed
law, may dstermine the preferences, limitations, and relative rights of each additional
weries, if any, of the Preferred Stock, exeept that no such additional series of Preferred
Stock shall have dividend preference(s), liquidating preference(s) or othet special rights
on & parity with of superior to the Series A Preferred Stock or that would adversely affect
the Series A Preforred Stock, unless such action by the Board of Directors is approved by
the affirmative, vote, consent or approval of the holders of more than fifty percent (50%)
of then ontstanding shares of the Series A Preferred Siock.

‘2, Provisions Relating to Commen Stock.
The Common Stock ahall have the following rights and privileges,

a1, Voling.

Except as otherwise provided in these Asticles of Incorporation o
proscribed by law, and subjebt to the rights of the Series A Preferred Stock, the holders of
shares of Common Stock shall be entitled to vote onn all matters zt all meetings {or
consents in leu of meetings) of the stockholders. Eech holdsr of sheres of Common
Stock shall be entitled to one {1} vote for each sharc of Common Stock ontitled to vote at
such meeting, voting tagether with the holders of the Praferred Stack who ave entitled to
vote, all ag get forth in section 3.1. .

22.  Dividends.

Subject to the preferential, and participating, dividend rights, if any,
applicable fo any series of Preferred Stock, the holders of shares of the Common Stock
shal] be entitled to receive dividends when, as, and if declared by the Board of Directors.

2.3.  Eiguidation Rights.

Bubject to the prefersntial liquidation rights applicable to the Series A
Preferred Stock, and any other series of Preferred Stock, in the event of any voluntary or
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involnntary liguidation, dissolution or winding up of, or any distribution of the assets of,
the Corporation, the holders of shares of the Common Stock shall be entitled to receive
all of the assets of the Corporation available fur disteibution to its stockholders ratably in
proportion o the number of shares of the Common Stock held by them.

3 Provizions Relating to Series A Preferred Stocke

The preferences, limitations, and relafive rights of the Series A Preferred Stock
are:

3.2 VYoung Rights.

On any matter presemied to the stockholders of the Corporation for thelr
action or consideration at any meeting of stockhoiders of the Corporation (or by written
consent of gtackholders ln licu of meeting), each holder of cutstanding shares of Serics A
Prefirred Stock shall be antitled to cast the number of votes equal to the number of whols
shares of Common Stock into which the shares of Series A Preferred Stock heid by such
bolder are convertible as of the record date for determining stockholders entitled to vote
on such matter. Except as otherwice prescribed by law or these Articles of Incorporation,
holders of Series A Preferred Stock shall vote tagether as a single voting group with the
hwlders of Common Stock, and with the holders of any other series of Preferred Stock.
The term “voting group,” ag used in these Articles of Incarporation, means a “voting
group” a8 defined by §607.01401(31), Florida Statutes, and connotes all shares of one (1)
or more ¢lasses or series that pursuant fo these Articles of Incorpotation or the Florida
Business Corporation Act are eniitled to vote and be sounted together collectively on a
matier at a meeting of sharcholders or of the holders of shares of such series or class,
inclading, but not being limited to, taking action by written consent. Ax provided by
§607,01401{31}, Florids Statutes, all shares entitled by these Articles of Incorparation or
the Florida Business Corporation &ct to voie generally on the matter are for that purpose
a sepavate voting group.

3.2.  Special Veilng Requirement,
The vote or written consent of the holders of not less than a majority of
the outstanding shares of Serics A Preferred Stock, voling as a scparate voting group,
shall be necessary for effecting or validating any of the following:

{&) Any authorization or designation, whether by reclassification or
otherwise, of any new clasg or series of stovk or anty other security convertible into an
equity security of the Corporation ravddng genior to the Series A Preforred Stock in right
of redemption, lignidation preference, voting, dividends or other rights or privileges;

(b A esle, fease or other disposition of all or substantlally all of the
Corporation’s assets (an “Asset Transfer”);

{c) A consolidation or merger of the Corporation with or into any
other Person, or any other corporate recrganization, in which the stockholders of the
Corporation immediately prior to such consolidation, merger or recrganization, own legs
than fifty percent (50%) of the voting power of tho surviving or acquiring entity
immediately after such consolidetion, merger or reorganizetion, or any transaction or
seties of related transactions in which fifty percant (50%) or more of the Corporation’s
voting pawer is trantsferred (an “Acquisition™); or

{d) Any alteration or chaunge in the voilng power, preferences or
other special rights or privileges, qualifications, limiiations or resirictions of the Serics A
Preferred Stock.
" {((HOS5000254934 3))
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{e) Issuance of shares of the Serieg A Preferred Stock after the date
(the “Original Serics A Issue Date™) of the first igsuance of a share of the Series A
Preferred Stock.

3.3 Liguidation Rights.
The Preferred Stock shall havs the following liquidation rights:

3.3.1,  Liquidation Preferenice.

Upon any liquidation or winding up of the Corporation,
whether voluntary or involuntary, before any distribution or payment is made to the
holders of any other class or serics of stock of the Corporation, the holdets of the Seriés
A, Preferred Stock shall be entitled 1o receive a lquidation prefercnce (the “Liquidation
Preference™) for each share of Series A Preferved Stock in an amount equal to the greater
of: (i) two (2) times the original isstue price for the Series A Preferrod Stock (ag equitably

adjvsted for any stock splite, stoek dividande, vecapitalizations or the like) or (i) the

amennt the holders of the Series A Preforred Stock would be entitled to receive upon
liguidation or winding wp of the Corporation if all outstanding sharss of thy Sevies A
Preferred Stock were converted into Common Stock immediately prior to the record date
for the meking of such distribution.

3.3.2,  Distribution of Remaining Asgets.

After payment in full of the Liguidation Prefexence to the
holders of the Setias A Preferred Stock, the remaining assets, if’ any, of the Corporation
legally avatlable for distribution shall be distributed ratably to the holders of the Common
Stock.

333,  Allocation in the Event of a Deflciency,
If, upon any Houidation or winding vp of this Corporation, the
Corporation’s assefs that are legally available for distribution are insufficient to make
paytiient in fll of the Liqunidation Preference to all holders of Scrica A Preferred Stock,
then the agsets legally available for distribution shall be distributed among the holders of
Serles A Proferred Stock ratably in proportion to the full amoumnts to which they would
otherwise be respectively entitled.

334, Deemed Liquidation Event,
The following events shall be deemed to be a liquidation of the
Corporation for purposes of section 3.3:

(a} A merger ar congolidation in which—
(D) the Corporation is a constituent party o

(i) 2 gubgidiary corporation of the Corporation is a
constituent party and the Corporation issues sheres of its capiial stock pursuant o such
merger or consolidation, except, In ither such gvent, any such merger or consolidation
involving the Corporation or its subsidiary corporation in which the shares of capital
stack of the Corporation outstanding immediately prior to such merger or consolidation
cantinus to represent, or are converted or exchanged for shares of capital stock which
represent, immsdintely following such merger or consolidation at least a majority, by
voting power, of the capiial stock of (1) the surviving or resalting corporation or {2) if the
surviving or resulting corporation is a wholly owned subsidiary of ancther eorporation
immedintely following such merger or consolidation, the parent corporation of such
surviving or resulting cotporation. For thix purpose, all shares of Common Stock issuable
upon excroise of Options outstanding immediately prior o such merger or consolidation
or upon conversion of Converilble Securities outstanding Immediately prior to such

Page 3 of 13 ) ..
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merger ot consolidation shall be deemed to be outstanding immediately prior to such
merger or consolidation and, if applicable, converted or exchanged in such merger or
consolidation on the same terms zs the actual outstanding shares of Common Stcck are
conveited or exchanged); or .

b The sale, jease, transfer or other disposition, in & single
ttansaction or series of related transactions, by the Corporation or any subsidiary
corporation of the Corporation of all or substantially all the assets of the Corporation and
its subsidiarics taken 28 a whole, except where such sale, lease, transfor or ofher
disposition is to a wholly owned subsidisiy of the Corporation; or

{c) The Bankruptey of the Carporation.

3.4 Convervion Rights.
At eny time, and Rom time to time, prior to the occumence of a
Mandatery Conversion Evett, at the option of the holder, all or any part of the shaves of
the Serigs A Preferred Stock ixsued in the name of such holder may be converted into
fully paid and non-segcssable shares of Common Stock, The number of shaves of
Common Stock to which a holder of Series A Preferred Stock shall be entitled to receive

_ upon conversion ehall be the product obtained by multiplying the number of shares of

Series A Preferzed Stock being converted by the Series A Conversion Rate then in effect
a5 determined by application of the following provisions:

34.1.  Series A Conversion Rate.
The conversion rete for the Series A Preferred Siock (the
“Series A Conversion Rate™ in effect at the time of conversion of the Series A
Preferred Stock shall be the quotient obtained by dividing the original issue price (i.s., the
price received by the Corporation on original issvance) for the Series A Preferred Stock
being converted by the Series A Conversion Price as then in effect.

3.4.2. Series A Conversion Price.
Initially, the conversion price for each share of Series A
Prefarred Stock (the “Series A Converslon Price”} shall be fifty cents (50¢) per share
but shall be subject to adjustment, from time to tite, as provided in section 3.4.3 of this

Article ¥V,

34,3,  Adjustment of Series A Conversion Price.

The Series A Conyersion Price shall be subject to adjustment
a3 provided in this section 3.4.3. All references in these Articles of Theorporation to the
Serios A Conversion Prico shall mean the Secjes A Conversion Price as adjvsted purauang
to this gection 3.4.3, as io effect at the time.

s Dnrmce gf Securities For Less Than Conversion Price,

1f, after the Original Seriee A Izeue Date, the
Cotporation makes an original issuance or i accordance with this seciion 3.4.3 of this
Article V {g deomed to have made an ariginal issuance of any sheres of its Commen
Stock, other than pursuant to a Permitted Issuance (as defined in section 9.8 of this
Article V), without consideration or for & consideration per share having a fair market
value Jess than the Conversion Price in effect immedistely prior to such issuance, the
Conversion Price ax then in effect shall, upon such issuance, be reduced to the amount
determined by dividing (a) the sum of (i) the product derived by multiplying ihe
Conversion Price as in effect immadiately prior fo such isspance by the number of shares
of Common Stock owistanding, and deemed outstanding pursuant to this section 3.4.3,
immediately prior to such issuance, plus (ii) the fair market value of the consideration, if

Paged of 13
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apy, received or deemed, pursuant 1o this section 3.4.3, to have been received by the
Corporation wpon such lssuance, by (b) the number of shares of Comemon Stock
outstanding, and deemed cuistanding pursuant to this section 3.4.3, immediately after
guch issuance.

s  Issuance of Convertible Securities.

If, after the Original Series A Issue Date, the
Corporation mekes an original issuance of any Convertible Securities and the price per
ghare for which Common Stock is issugble upan conversion or exchange thereof is less
than the Conversion Price in effect immediately prior {o such original issvance, the
maximum number of shares of Commeon Stock issuable npon conversion or exchange of
those Convertible Securitics shall be deemed (o have been Issued by the Corporation, and
shall be desmed to be outstanding, at the time of such original issuamee of such
Convertible Securities for such price per share;.provided, however, that if thoso
Convertible Securities are subject to a provision that provides for the issuance of
additional securities upon the occnrrence of a future event, no adjustment will be made to
the Conversion Price in relation 1o stch additional seourities until the occurrence of such
event if, as of the issue date, the likelihood of the happening of the future event is remote,
For the purposes of this section, the price per share for which Common Stock is fssusble
shell be the price detormined by dividing (3) the fair market value of the consideration
reccived or recefvable by the Corporation for the issuance of ihose Convertible
Securities, plne the fair market value of the minimum amount of additional consideration,
if any, payable to the Corporgtion upon the conversion ot exchange thereof, by (ii) the
total number of shares of Common Stock issuable upon the conversion or exchange of
thote Convertible Secutities, No further adjustment of the Conversion Price shall be

_made upon issuance of Common Stock upon the conversion or exchange of those

Convertible Securities.

. Tsguance of Righis or Options,

If, after the Original Series A Issue Dats, the
Corporation grants any Options and the price per share for which Common Stock s
jsauable upon the exercise of such Options or wpon conversion or exchange of any
Convertible Securities issuable upon exercise of such Options is loss than the Conversion
Price in sffect immediately ptior to the granting of such Options, the total number of
shatos of Comumon Stock issuable upon the exercige of such Optlons, and upon
conversion or exchange of all Convertible Securities {ssuable upon the exercise of such
Options, shall be deemed to have heen issued by the Corporation, and shall be deemad 1o
be vutstanding, upon the granting of such Options for a consideration equal to such price
per share. For parposes of this section, the price per share for which Common Stock is
igsuable shall be determined by dividing (i) the fair market vaine of fhe consideration, if
Biy, received or receivable by the Corporation as consideration for the granting of such
Options, plus the fair market value of the minimimm amount of additional consideration
payable to the Corporation npon exercise of such Options, plus in the case of Options
which relate to Convertible Securities, the fair market value of the minimum amount of
additional consideration, i any, payable to the Corporation upon the issuance of such
Convertible Securitics and the conversion or exchangs thereof, by (ii) the total number of
shares of Common Stock issuzble upon the exerclse of such Optioms or upon the
conversion or exchange of such Convertible Securities issuable upan the exercise of guch
Options, No further adjustment to the Conversion Price shall be made upon the actual
issuance of anry Convertible Securities upan the exercise of such Optlong or upon the

pegsSof1s  (((FIDS000254934 3))
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actus] issuance of Conmumon Siock upon the sxerclse of those Optiona or the conversion or
exchange of the Convertible Securities lssued pursuant to those Options.

» Change in Optior Price or Canversian Rale.

I afier the date of grant or issommce the (i) purchase
ptice provided for in any Options, (ify additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities or (iii} rate at which any
Convertible Securities are convertible into or exchangeable for Common Btock, change,
the Conversion Price in sffect at the time of such change shall bo immediately adjusted to
the Conversion Ptice which would have been in effect at that time had such oufstanding
Options or Convertible Sccurities had incorporated such chauged purchase pricoe,
additicnal consideration or conversion rats, s the cage may be, af the time of the original
grant or isgusnce,

. Treatment of Expired Opfions and Unexercized
Clonvertible Securities

Upan the expiration of any Optlon or the termination of
any right to convert or cxchange any Convertible Security without the exercise of such
Option or right, the Conversion Price then in effect shall be adjusted immediately to the
Conversion Price that would have been in effect at that time if such Option or
Converiible Security had not been lssued.

*  Adiustment of Conversion Price for Stock Spiits and
Combinations.

If the Corporation shall at any time, or from {ime to
time, after the Original Seriex A Issue Date, effect a subdivision of the outstanding
Common Stock without a corresponding subdivision of the Series A Preferred Stock, the
Series A Conversion Price in effect immediately befors that subdivision shall be
propartionately decreased. Canvergely, if the Carporation shall at muy tine, or fom time
to time, after the Original Series A Issue Date ¢ombine the outstanding shavex of
Common Stock inta a gmaller number of shares without a corresponding combination of
the Setieg A Preferred Stock, the Series A Conversion Price in effect immediately before
the combination for the Serles A Preferred Stock shall be proportionately increased, Any
adjustrent under this section shall become effoctive at the close of business on the date
that the subdivision or combination becomes effestive.

»  Adjustment of the Conversion Price for Common Stock
Dividands and Distriburions.

If the Corporation at any time, or from time to time, afler
the Original Saries A Issoe Diate, makes or fixes a record date for the determination of
aolders of Common Stock entitled to receive a dividend or other distribution payable in
shares of Common Stock, the Serios A Conversion Price shall be decreased, as of the
close of businecss on such record date, by mmltiplying the Setles A Conversion Price by a
fraction (I) the numerator of which is the tofal mumber of shares of Common Stock issued
and outetanding immediately prior to the close of busingss on such record date, and (if)
the denominetor of which is the total number of shares of Common Stock issusd and
outstanding immedistely prior to the close of business on such recond date plus the
number of shares of Common Stock issuable in payment of such dividend ar distribution;
provided, however, that if such record date is fixed and such dividend is not fully paid, or
if such distribution is not fully made on the date fixed therefor, the Series A Conversion
Price shall be recomputed accordingly ag of the close of business on such record date and

P R A G = -
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thereafier the Series A Conversion Price shall be adjusted pursvant to this séction to
reflect the actual payment of such dividend or disteibution.

3.44.  Certificste of Adjustment,

Tpon the occurreitee of each event that requires an adjugtment
of the Series A Conversion Price, the Corporation, at its expense, shall compute the
adjustment and prepare & cettificate outlining the adjustment, which shall describe in
reasonable detail the facts upon which such adjustment s based, which shall be mailed,
by first class mail, postage prepaid, to each registered holder of Serjes A Preferred Stock
at the holder's address as reflected by the Corporation’s books.

s Adjusiments tp Consideration Upon Conversion.

The consideration to be recelved by the holders of the
Series A Preforred Stock upon any cotversion into Common Stoek shall be subject to
adjustment as follows:

. Adiusiments  for Stock Dividends and Distributions
Payable in a Security Other Than Continon Stock.

1f thie Corporation at any time, or from time to time, after
the Original Series A Issue Dato, makes or fixes a record date for the determination of
holders of Common Stock entitled to receive, a dividend or other distribution payable in
securities of the Corporation other than shares of Common Stock, the holders of the
Series A Preferred Stock, upon any conversion of a share of Series A Preferred Stock, in
addition to the shares of Common Stock that such holder is entitled to recolve pursyant to
thiz Article V upen such conversion, shall be entitled io receive the amount of other
securitics of the Corporation which that holder wonld have received had that shars of
Series A Preferred Stock been converted into Common Stock on the record date, and the
holder had retained such scourities for the entire period commencing an the tecord date
and ending on the actmal date of the conversion; subject, however, to such further
adjustments, if any, that are required to be taken into ascount for auch period pursuant to
this Article V.,

o Adjusiment jfor Reclassification, Exchemge and
Substitution.
If at any time, or from time to time, afler the Original
Scries A Issue Date, the Common Stock issuable upon the conversion of the Scries A
Preferred Stock is changed into the same or 2 different number of ghares of any class or
classes of stock, wheiher by recapitalization, reclessification or otherwise, other than a
subdivision or combinatiop of shares or stock dividend or & rcorganizeflon, merger,
consolidation or sale of asseis which is expressly covered and provided for in another
provigion of this Article V, each holder of Series A Preforyed Stock, vpon conversion,
shall have be entitled to receive for each share of Series A Preferred Stock so converted
the kind and amount of stock and ather securities and property that such holder would
have received if that holder had converted that share of Scries A Preferred Stock into
Common Stock immediately prior to such recapitalization, reclassification or change and
the holder had retained such tecurities for the entire period commencing on the date of
auch recapitalization, reclassification or change and ending on the actusl date of the
corversion; subject, however, 10 such farther adjustments, if any, that are required to be
taken into account for such period pursuamt to this Article 'V,

Page 7 of 13 ((@05900254934 3P
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s Reorgamizations, Mergers, Consolidetions or Sgles of
Assets.
If at any time, or from time to time, afier the Original
Series A Issue Date, thero is & capital recrganization of the Common Stack, other than 2
recapitalization, subdivision, combination, reclassification, exchange or subsfituiion of
shares which is expressly eavered and provided for in another provision of this Article ¥,
gach holder of the Series A Preferred Stock, upon conversion of a share of the Series A
Proforred Stock into Common Stock, shall be entitled te receive for each share of Series
A Proferred Stock so converted the kind abd amount of stock and other securities and
property that such holder would have received if that holder had converted that shars of
Series A Preforred Stock into Common Stock immediately prior to such capiial
reorpanization and the holder had retained such secwritios for the entire period
commencing on the daie of capital recrganization ard snding on the actuzl dute of the
conversion; subject, however, to such further sdjustments, if any, that are required to be
taken into account for such period pursuant to this Article V.

345.  Exercise of Copversion Righte, .

Prior to the oceyrrence of a Mandatory Conversion Event, cach
holder of shares of the Series A Preferred Stock who desires to convert a share of Series
A Preferred Stock inte shares of Commen Stock pursuant to section 3.4 shall give written
notice to the Corporation that such holder elects to convert such shares, stating the
number of shares of Series A Preferred Stock being converted, and shall sutrender the
certifloate or certificates therefor, duly endorsed, at the offfes of the Corperation or any
wansfer agent for the Serles A Preferred Stock. Therenpon, the Corporation shall
promptly issue and deliver at such offics to such holder 4 certificate or certificates for the
aumber of shares of Common Stock to which such holder is entitled, and shall prompify
pay in cash ar, to the extent sufficient fands are not then legally available therefor, in
Common Stock any declared but unpaid dividends on the shares of Series A Preferred
Stock being converted. Common Stock used to pay snch dividends shall be valued at the
fair macket 2a of the date of the conversion, as determined in good faith by the Board of
Direcfors, Such conversion shall be deemed fo have been made at the olose of business on
the date of the surrepder of the cettificate representing the shares of Serice A Profarred
Stock to be converted, and the Porson entitled o receive the shares of Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder of
such shares of Common Stock on that date.

3.4.6.  Fraciionai Shares.

No fractionsl shares of Common Stock shall be issued upon
comversion of Series A Proferred Stock. Al shares of Common Stock (inchuding fractions
thereof) issnable upon conversion of more than coe (1) share of Seriez A Preferred Stock
by & bolder theteof shall be egpresated for purpozes of determining whether the
conversion would resuit in the issuance of any fractional share, and if, afler aggregation,
ths conversion would result in the issuance of auy fractional here, the Corporation shafl,
in lien of issuing any fractional share, pay cash equal to the produet of such fraction
muitiplied by the Comrmon Stock's fair market valus as of the date of the conversion as
determined in good faith by the Board of Directors.

34,7, Automatic Convetsion of Serics A Preferred Stock.

Bach share of Series A Preferved Stock ghall automatically be
converied inta ghares of Common Stock, based on the Series A Conversion Price, (8] at
any titne upon the affirmative vote or action of the Peraons who are the holders of not
lesa than severity pereent (70%) of tho ouistanding shares of Series A Preferrad Stock,

Page 8 of 13 ({@05000254934 N
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voting as a separatc voting group, on the date that such vote or nction is taken, or (b)
immediately upon the closing of a firm commitment underwritten public offering
pussuant {o an cffective registration statement under the Securitiezx Act of 1933, s
amended, covering the offer and sale of Clommon Stock for the sccounmt of ihe
Corporation. in which, the gross cash proceeds to the Corporation, befors underwriting
discounts, conmissions and fees, are at least Ten Million Dollars {$10,000,000) [each a
“Mandatory Conversion Event”]. Upon the ocourrence of sneh svent, all outstanding
shares of the Series A Preforred Stock shall be converted into Common Stock
automatically without any further action by the holdets of such shares and whether or not
the certificates representing such shares are surrendeted to tho Corporation or its transfer
agent but the Corporation shall not be obligated to ixsus certificates evidencing the ghareg
of Common Stock issuable upon such conversion unless the cectificates evidencing the
ghares of Series A Preferred Stack are either delivered to the Corporation or its transfer
agent, or the holder notifics the Corparation ar its transfar agent that such certificates
have been lost, stolen or destroyed and exccutes an agreement and provides security
satisfactory to the Corporation to indemnify the Corporation from any loss that may be
incurred by it in conncction with such certificates. Upon surrender by a holder of the
certiffcates for the shares of the Series A Preferred Stock uf the office of the Corporation
or any irausfer agent for the Series A Preferred Stock, the Corporation shall issue and
deliver to such holder at such office and in the holder’s name as shown on the
surrendered certificate or certificates, a certificate or certificates for the number of shares
of Common Stock {nto which the shares of Series A Preferred Stock surrendered are
convertible, as determined as of the date of the automatic conversion pursnant to this
section 3.4.7, and shall promptly pay to such holder in cash or, to the extent sufficient
fonds are not then legally available therefor, in Common Steck any declared but unpaid
dividends payable on the shares of Series A. Preferred Stock being converted. Common
Steck vsed to pay such dividends shall be valued at the fiir market ag of the date of
payment, as determined in good faith by the Board of Directors.

3.5, Redemption,

The Series A Preferred Stock shall be redeemable by the Corporation at
any thme and from time to time after four (4) years after the date of lssuance by resolution
of its Board of Directors, at the redemption price per share in an amount (the
“Repurchase Amount”) ¢qual to two (2) times the original issue price paid for such
share {(as equitably adjusted for any stock splits, stock dividends, recapitalizations or the
like), plus all accumulated but unpaid dividends payable on such share as determined as

of the date fixed for mdemption (the “Repurchage Date”), subject to the following
proviaions:

3.5.1.  Partia] Redomption.
If less than the entive number of outstanding shares of the
Series A Preferred Stock is called £t redemption by the Corporation, the shares to be
redeemed shall be selected by ot in a manner determined by the Board of Directors.

3.52,  Notice of Redempiion,

Not less than ninety (90) davs nor more than one hundred
twenty (120) days prior to the Repurchase Date, a notice (the “Repurchase Notice™)
specifying the Repurchase Date and place of such radsmiption shall be given by certified
mail, return receipt requested, postage prepaid, to the holders of record of the shares of
the Series A Preferred Stock selected for redemption at their respective addresses as the
same shall appear on the books of the Corporation.
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3.53.  Exercise of Conversion Rights.

Pirior to ninety (90) days afior the date of delivety of the
Repurchase Notice (the “Conversion Period™), any holder of shares of the Scries A
Preferred Stock which has been called for redemption may convert such shares into
Comumen Stock in accordance with the conversion provisions set forth in section 3 of this
Article V. Shares of the Serfes A Preferred Stock which are converted into Common
Stock after the date of delivery of the Repurchase Notice and prior to expiration of the
Conversion Period shafl not be subject to the Repurchase Notice and shall not be subject
to redemption pursvant to this seotion 3.5. Natwithstanding anything contained in thie
Asticle V to the contrary, on and after the expiration of the Conversion Period, shares of
the Serles A Preferred Siock that have beenr called for redemption shall have ro
conversion rights and shall not be convertible info sheres of ¢he Commmon Stock or other
sepurities of the Corporation under this Article V.

3.54.  Cessation of Rights as a Holder,

After the Repurchese Date, the shares of the Series A Preferred
Stock called for redemption for which the holder shall have not elected to convert inko
Common Stock prier to the expivation of the Conversion Period shall cesse to be
outstanding and the holders of those shares shall cease 1o have rights as a sharchelder,
including voting and dividend rights, with respect to those shares, other than the right to
receive the Repurchase Prive for those shares on the Repurchass Date upon surrender
{and endorsement if required by the Corporation) of the certificates evidencing such
shares. The Corporation shall not be obligatad to pay interest on the Repurchase Price if
thie holdes fails to surrender those certificates to the Corporation on the Repyrchase Date.

4, Notices of Cextain Events and Record Datoeg.

Upen (1) any taking by the Corporation of & record of the holders of any class of
securities for the purposs of determining the holders thereof who are entitled o receive
any dividend or other distribution, or (fi} any Acquisition (as defined in section 3.2, or
other capital tecvganization of the Corporstion, any reclassification or recapitalization of
the capital stock of the Corporation, any merger ar cansalidation of the Corporation with
or into any other corporation, or any Asset Transfer {ag defined in section 3.2), or any
voluntary or involuntary liquidation or winding up of the Corporation, the Corporation
ghall mail to sach holder of Series A Preferred Stock, at least twenty (20) days prior to
the record date specified therein, a nottes specifying (i) the date on which any such record
is to be taken for the purpose of such dividend or distribution and a description of such
dividend or distripution, (i) the date on which any such acquisition, recrganization,
reclassification, transfer, congolidation, merger, Acquisition, Asset Transfer, liquidation
or winding up is expacted 1o become effective, and (iil) the date, if any, that iz to be fixed
for determiaing the holders of record of Common Btock (or other securities) that shall be
sntitled to exchange thoir shares of Common Stock {or other secutities) for securities or
other property deliverable upon such acquisition, reorganization, reclassification, transfer,
consolidation, merger, Acquisition, Asset Transfer, liquidation or winding up.

8, Reservation of Common Stock Issuable upon Conversion.

The Corporation shall at all times keep available out of its authorized but
unissued shaves of Common Stock sufficient munber of ity shares of Commmon Stock as
shall from time 1o time bo sufficient to effect the conversion of all outstanding shares of

Series A Prefetred Stock. IF at any time the number of authorized but unissned shares of |

Common Sitock shall not be sufficient to effect the conversion of all then outstanding
shares of Serles A Prefarred Stock, the Corporation will take such corporate action as
may, in the opinion of itz legal counsel, be necessary to increase its authorized but

Pge 100018 (1105000254934 3)))

B

1



KOV,

12005 5:31fM HOLLANDRKNIGHT " NO. 934
© (((H05000254934 3Y)).

APOLLO PHARMAUCEUTICAL, INC,
Artieleg of Amendment

uiisgued ghaves of Common Stock to such pumber of shares as shall be sufficient for
such purpose. .

6, No Reispunnce of Sevies A Preferred Stoelr,

Shares of the Series A Preforred Stock acguired by the Corporation by reason of
redemption, purchase, conversion, or otherwise shall not be reissued by the Corporation
a8 Series A Preferred Stack but those shares shall otherwise be considered aunthorized but
issued shares of the Corporation authorized Preferred Stock,

7. Presmpitive Rights.

Exgept for su Excluded Security, if the Corporation shall decide to igsue any
equity scourity, each holder of Commeon Siock, and ench holder of Series A Preferred
Stock, shall have the preemptive right to purchase that holder’s pro rate share of such
equity secutity. Each holder’s pro rata share is equal to the number of shares of the
Corporation’s Common Stock (determined of a fnily diluted basis) that the hoider owns,
or is deamed becanse of conversion rights to own, to the total number of shares of
Common Stock oufstanding, also determined on the game fully diluied basis, prior to the
issuance of the proposed cquity securities,

8 Notice,

Any notice required by the provigions of this Article shall be in writing and shall
be deemed effectively glven: (1) upon personal defivery to the party to be potified, (i)
when sent by confirmed telex or facsimile if sent during normal business hours of the
recipient, or If not, then on the next business day, (1) five (5) days after having been sent
by registered or certificd mall, return recelpt requesied, postage prepaid or (v} one (1)
day after deposit with a natiouaﬂy recognized overnight courier, specifying tiext day
delivery, with verification of receipt. All notices to stockholders shall be addressed to
each holder of record at the address of such holder appearing on the books of the
Corporation,

9, Definitlons.
The following cepitalized, and uncapitalized terms, a2 the case may be, have the
following meanings when used in this Article V:

9.1,  Affilinre.

The termns “affifiate™ or “afflllated” when used with regpect {0 an
affiliate of, or Person affiliated with, 2 specified Person, means s Person that directly, or
indirectly throngh one (1) or more intermediaries, controls or is controlled by, or is under
common control with, the Person specified,

9.2,  Bankrupicy.

The term “Bankruptey,” a8 used in relation 5 a Person, means that
Person (a) makes an assigament for the benefit of creditors; (b) files a voluntary petition
in bankrupicy; (¢} is adjudged a bankrupt or insolvent or has entered against that Person
an order for any relief in any bankruptey or insclvency procesding; (d) files a petition of
answer seeking for that Person any reorganizetion, amrrangement, composition,
readjustment, liquidation, dissolution, or similar relief under any statute, law, or
regulation; (e} files an answer or other pleading admitting or failing to comtest the

* material allegations of a petition fled against that Person in any proceeding of this

nature; ar (f) seeks, consents to, or sequissces in the sppointment of a trustee, receiver, or
liquidator of that Pexson or of all or any substantial part of that Person’s propetties; (g}
when, one huadred twenty {120) days after the commencement of any proceeding against
that Person seeking reorpanization, arrangement, composition, readjustment, liquidation,
digeolution, or similar relief under any statuts, law, or regulation, the proceeding bas not
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been dismissed; () when, ninefy (90) days afier the appointment with or without that
Pgroon's consent or acquisscencs of a trustee, recejiver, or liguidator of the Person or of
all or auy substantial part of the Person's properties, the appointment has not been vacated
or stayed; and (¢) when, ninety (90) days after the expiration of any such stay, the
appoluiment has not been vacated,

2.3,  Control,

The term “control,” including the terms “conirolling,” “controlled by,”
and “mnder common confrol with,” means the possession, direct or indirect, of the
power to direct or omuse the direction of the management and policies of a Person,
whether throngh the ownership of voting securities, by contract, family or business
relationships or otherwise.

$.4 Convertible Securities,
The term “Convertible Securitles” means any siock or .seourities
directly or indirectly convertible into or exchangeable for Common Stock, including the
Seriez A Proferred Stock.

9.5, Exciuded Security.

The tertn “Excluded Security” mesns and refes to each of the
following: (1) shares of Comunon Stock (including options, warrants or other tights)
issued or to be issuyed to employess, officers or directors of, or consultants to, the
Cotporation and any of ifs subsidiaries pursuant to a stock purchase or stock option plan
or similar arrangement approved by the Bomrd of Directors, (2) thares issued for
congideration other than cash In a merger, consolidation, acquisition ot similar business
combingtion, (3) shares of Commeon Stock issued in connection with a stock split, stock
dividend, or recapitalization, (4) thares of Common Stack jssued on conversion of any of*
the Series A Preferred Stock, (5) any equity securities issued by the Corporation pursuant
1o & registration statement filed under the Securities Act of 1933, as amended, (6) any
equity secorities issued by the Corporation after that date that the Corporation frst filea a
registration statement under the Securitfes Act of 1933, as amended, which became
effective, (7) any equity securities issucd pursuant to any equipment lessing arrangemont,
or debt financing arrangement from a bank or similar financial institution when the
issuance has been approved by the Board of Directora, and (B) any equity securities
issued in connection with strategic transactions between the Corporation and other
entities, including without limitation, joint ventures; manufacturing, matketing, and
distribution arrangements; and technology transfer, and development arrangements, when
the iszuance has been approved by the Board of Directors.

9.6.  Include(s) or Inciuding.

The terms “inelnde,” “mcludes,” and “including” each denote o partial
definition, and are intended and should not be construed to be inclusive ot to exclude
other items embraced by the general word(s) it relation to which it is used or to limit the
items embraced by those general word(y) to the items enumerated with the “include,”
“ingiudes” or “including™ expression, and when used in a definition shall not be deemed
to exclude other things otherwize within the racaning of the term defined.

9.7  Opilons.
The term “Options” means any rights, wamants or options to subscribe
for ar purchase Common Stock or Convertible Securiifes.

9.8.  Permitted Issnance,
The term “Permitted Ysanance” means (i} any Isspance of Common
Stock upon conversion of any shares of the Scries A Preferred Stock or upott exercise or
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conversion of any security issued in a Permitted Issuance, (if) any issuance of watrants or
similar rights to purchase equity securities of the Corporation in connection with a bona
fide commercisl loan, sale/lease-back or capitalized lease itransaction befween the
Corporation and a Person who is not an officer, director or stackholder of the Corporation
or an affiliate of the Corporation or an officer, dirsctor ot stockholder of the Corporation,
{iii) any issuauce of a security in connection with the bona fide acquisition by the
Corporation or its Subsidiaries of another business enterprise or the assets of another
husiness enterprize, ofher than by reason of any {ransaciion or series of related
transactions that tesults in & change in contro! of the Corporation, and (iv) any issuance of
2 secutity t0 an officer, director, or employes of the Corporation or ity Subsidiaries
pursuant to 2 bona fide stock option, purchase or homs plan approved In good faith by
the Corporation’s Board of Directors,

2.9,  Person

The term “Person™ moans and includes & natural person including a
child; any corporstion, trust, gensral or Yimited partnership, limited liehility company,
limited lisbiiity parinership, firm, company, trust, syndicate, unincorporated association,
Joint venture, group, assaciation; the estate of an incompetent or deceased individual; an
axecutor, administrator, guardian, conservator or other legal represcatative; a custodian,
nomines or other individual or entity serving In a vepregentative capacity; two (2) o mote
individuals having a joint or common economic interest, and all other groups and
combinations; and any government or governmental department, agency or subdivision
including anthority, county, disteict, and municipality.

8.10. Subsidiary.

The term “Subsidiary,” as used in refstion to a Person, meens & business
enterprise confrolled by that Person directly, or indirscily through one (1) or more
intermediaties, including any business enterptise which is controlled by that Person
through direct ownership of equity securities, beneficlal interests or other propristary or
cconemic interssts of such business enterprise or indirectly throvgh the ownership of
equity securities, beneficial interests or other proprietary or econamic interesis in ane (1)
or more other business enterprises or intsemediarjes that are connected with that Parson
by mesng of one {1) or more chains of business enﬁ:rpnsen ot intermediarias that ave
connceted by ownership of eqmty securitios, beneficial interesis or other proprietary or
ecottornic interests.

P14

These Articles of Amendmoent were duly approved by the Corporaﬁon’s sharcholdzys as of
September 30, 2005. Two voting groups compeised of the helders of the Corporstion’s Common Stock,
and holders of cantractual rights to the Corporation’s Series A Preferved Stock, respectively, were entitled
t voie ot the amendment, The number of votes cast for the amendment by the sharcholders in each
voting graup was sufficient for approval by that voting group.

IN WITNESS WHEREOQF, these Articles of Amendment have boen exccuted us of September
3Q, 2005, to reflect the agreements of the Corporation’s shareholders ax gt March 31, 2005, but with the
of thess
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